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REPORT OF THE ADVISORY GROUP
OF THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
APPOINTED UNDER THE CIVIL JUSTICE REFORM ACT OF 1990

I INTRODUCTION

This is the Report of the Advisory Group for the United States District Court for
the District of Puerto Rico appointed pursuant to the Civil Justice Reform Act of
1990, Public Law No. 101-650."

The purpose of this Report is to assist the District Court in developing and
adopting a civil justice expense and delay reduction plan. The initial members of the
Advisory Group were appointed by an Order dated February 28, 1991. (Appendix 1).

A, Methodology

Beginning in April of 1991, the Advisory Group held monthly meetings and
divided the work to be done among committees (Appendix 2). After receipt of the
committee reports, an executive committee developed a draft and submitted it to the
Advisory Group,? which reviewed and revised it several times. Before presenting its
final version of the report, the Group held public hearings.

B. Description of the Island of Puerto Rico

Puerto Rico is an island located on the northern margin of the Caribbean Sea.
Itis 35 miles wide and 100 miles long. Itlies 1,040 miles southeast of Miami, Florida
and 450 miles from the countries of Colombia and Venezuela.

Puerto Rico was discovered on November 19, 1493 by Christopher Columbus
on his second voyage of discovery for Spain. Juan Ponce de Ledn established the
first Spanish settlement on the island in 1508 and the city of San Juan was founded
in 1521. The island remained a Spanish possession until 1898, when Spain ceded

Puerto Rico to the United States as a result of the Spanish-American war.

' 28 U.S.C. §5471-482.

2 The Advisory Group was expanded in December of 1991 (Appendix 3).
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In 1917, Congress granted US citizenship to the island’s inhabitants. The
Commonwealth of Puerto Rico was inaugurated in 1952 and acquired considerable
self-government, although most US laws and regulations are applicable and the federal
government retains the powers of military defense and foreign affairs for the island.

According to the latest federal census, the population of Puerto Rico is
estimated to be 3.6 million inhabitants. Sixty-two percent of the population is
considered to have an income below the poverty level according to United States
standards. The rate of unemployment is high and economic conditions are often
reflected in the number of a suits filed in the US District Court for the District of
Puerto Rico relating to veterans' benefits, social security disability and housing
foreclosures.

Crime here, as on the mainland, has increased significantly. Moreover, due 10
its topography and proximity to South America, Puerto Rico has served as a
transhipment point throughout history and continues to be so used today for the
narcotics trade. Due also to location, the US District Court sees a significant number
of cases involving illegal aliens.

The predominant language is Spanish; however, English is also spoken. In the
US District Court, located in Hato Rey (the heart of metropolitan San Juan’s banking

area), all proceedings are conducted in English.
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Il. ASSESSMENT OF THE DOCKET: CONDITION AND TRENDS

A. Introduction

The first task undertaken by the Advisory Group was to gather information in
order to assess the Court’s docket, concentrating on the civil side, but also taking into
account the effect of criminal cases on the civil docket. As a starting point, the
Group used statistics prepared by the Administrative Office of the United States
Courts and the Federal Judicial Center, and made available as part of a memorandum
entitled "Guidance to Advisory Groups Appointed Under the Civil Justice Reform Act
of 1990". (The charts used in this report are taken from this memorandum.) The
Group then appointed various committees, several of which gathered data relevant to
the assessment of the docket.

The largest such committee was charged with the task of reviewing a random
sample of approximately 450 files of civil cases closed during the period April 1, 1990
to March 1, 1991.°

The committee analyzed the cases, selected those which evidenced
unreasonable delay, interviewed the judges involved and submitted a report. In
addition, a questionnaire was sent to the attorneys for the parties in the selected
cases to ascertain their views as to possible excessive costs and delay. A copy of the
attorney questionnaire and an evaluation of its results are attached as Appendix 5.
Comments were also solicited from the judges of the Court as to their views
concerning the condition of the docket.

Next, the deans and faculty of the three law schools in Puerto Rico, the Chief
Justice of the Supreme Court of Puerto Rico, the Secretary of Justice of the

Commonwealth of Puerto Rico, the Colegio de Abogados de Puerto Rico (Puerto Rico

3 Prior to the review of the files by members of the Advisory Group, student research assistants filled out

a questionnaire on each case. The questionnaire was prepared by one of the members of the group with advice
and comments from other members. The data from the questionnaires were then computerized and analyzed
using a commercially available database program. The questionnaire is attached as Appendix 4.
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Bar Association) and the Federal Bar Association, were given the opportunity to make
observations regarding cost and delay reduction in civil cases in the Federal Court.

Finally, notices of public hearings were circulated in two widely-read
newspapers in Puerto Rico, to the effect that hearings would be held in connection
with the Civil Justice Reform Act to obtain the comments of litigants as to any
excessive costs or delays encountered. No suggestidns or comments on the state of
the Court’s docket were obtained, either in person or in writing, as a result of these
hearings.

B. Judicial Workload Profile for the District of Puerto Rico

The District’s Judicial Workload Profile for the last ten statistical years--filings,
terminations and pending cases--is set out in Table 1 below:

Table 1

Trends in Case Filings - Includes Civil and Criminal

Year Total Filings Terminations _Pending
1992 2,123 2,016 2,301
1991 2,101 1,943 2,259
1990 2,210 2,190 2,127
1989 2,347 2,632 2,136
1988* 3,133 2,855 2,424
1987 2,388 2,500 2,146
1986 2,819 3,124 2,258
1985 3,536 3,687 2,563
1984 3,809 3,396 2,614
1983 3,429 3,196 2,201
1982 3,296 3,338 1,968
1981 2,756 2,849 2,010

* The apparent imbalance in the numbers of cases filed, pending and terminated after 1987, compared to
the prior years, is due to a change in palicy regarding the manner in which pending and terminated cases were
recorded statistically by the Administrative Office of the US Caurts.



C. Condition of the Civil Docket
1. In General

All case filings increased on the national level in SY1991 by two percent, after
declining for two consecutive statistical years, in SY1989-1990°. The overall
workload of the District of Puerto Rico, on the other hand, has declined steadily over
the decade, with the exception of the year 1988, when new filings increased by
31.2 percent over the previous year.

Looking again at the national picture, civil cases filings for SY31 were up three
percent. On the other hand, in the District of Puerto Rico, filings declined in SY91
by 4.9 percent and were about equal to SY90. They were up again slightly--by one
percent--in SY92. Compared to SY83 and SY84, civil filings had declined
substantially by SY91 and SY92.

2. Median Time from Filing to Disposition

The median time from filing to disposition in civil cases has remained relatively
constant at between seven and eight months since 1986; from issue to trial, the
median time dropped to 10 months in SY92 after highs of 12 months in 1991,

14 months in 1990, 13 in 1989 and 18 months in 1988.°
3. Filings per Judgeship

The number of both civil and criminal filings per judgeship, which stood at 303
for SY92, has continued on the downward path started in SY85, when the seventh
of the District’s judges was appointed. (The sole detour occurred in SY88, when the
number of total filings per judgeship increased to 448.) The decline locally contrasts

with the picture nationally, where the number of total filings per judgeship rose in

> The numbers referred to in this report, unless otherwise indicated, are from the Federal Court

Management Statistics "Judicial Workload Profile™. The statistical year runs from July 1 to June 30.

§  Although the numbers show a decrease in the median time to disposition, a conclusion that cases are

being processed more rapidly would be inaccurate. When the proportion of older cases terminated decreases,
as has occurred in the District of Puerto Rico [see C(4) helow], both average and median time to disposition
show a decrease.
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SY91 after a significant drop in SY89 and SY30. On the other hand, pending actions
per judgeship showed an increase since SY89 and stood at 329 for SY32.
4. Civil Cases Over Three Years Old
Nationally, pending cases over three years old have dropped by nine percent.
In Puerto Rico, however, they increased to 20.6 percent of the District’s judicial
workload in SY92 from 6.1 percentin SY87.
This relatively high percentage of cases three years and older for SY32 could

be misleading because it includes not only 274 cases arising from the San Juan

Dupont Plaza Hotel fire’, but also the case of Carlos Morales Feliciano, et. al. v.
Rafael Herndndez Colén, et. al., Civil No. 79-4, a prisoner civil rights action, which is
comprised of more than 50 consolidated cases.
5. Caseload Profile Charts

Chart 1a shows the caseload profile for the District from SY87 to SY92.
Charts 1b to 1d reflect the condition of the docket over the past eleven years.
Chart 2a indicates the distribution of case terminations within each stage and the
percentage of cases that were three years old or more and Chart 2b represents the
distribution of terminations among the major case types and shows within each type,
the percentage of cases that were three years old or more at termination. Chart 3
represents the number of civil and criminal filings per judgeship over the last eleven

years.

" While the major part of the San Juan Dupont Plaza Hotel fire litigation was concluded during 1991, the

cases remained on the docket and are reflacted in the statistics for SY92.



Chart '3
U.8. District Court -- Judicial Workioad Profile

Puerto Rico Twaelve Month Period Ended June 30
1992 1991 1990 1989 1988 1987
Numasrical
Filings® 2123 | 2101 | 2,210 | 2.347| 3,133 | 2388 Standing
Within
T .01 1.94 B , .
Overall erminations 2.016 943 2,190 2,832 2.855 2.500 U.S. Circuit®* *
Workioad | 50 4ing 2301 | 2.259 | 2.127| 2.138| 2424 2,146
Stanstics
Percant Change in Qver
Total Filings Curremt Last Yoar 1.0 73 4
Yeat Ovaer
Earter R 1
Yours 3.9 96| 322 110
Number of Judgeships 7 7 7 7 7 7
Vacant Judgaship
Months .0 .0 0 0 Q 0
Total 303 300 316 335 348 341 1801 13,
FILNGS | Civil 254 | 237 | 254 | 275 | 348 | 277 | [78] | 3]
Criminal
. Felony 439 63 62 60 100 64 IsQt 1 2,
Actions ;
Per Panding Cases 329 323 304 |. 305 348 307 (871 12,
Judgeshi
ucassti® 1 weighted Filings** 243| 266| 287| 288| 312| 288 '86| 1 5]
‘Tarminations 288 278 313 378 408 387 [8vi | 3
Triais Completed 19 28 22 23 24 26 {831 (8!
Median From Fiing | Criminal
Times ;? Felony 8.3 4.3 2.9 4.8 1.4 4.1 157 | 3;
{Months) o
Civil®* 8 7 8 7 7 7 (161 1 11
From issue to Trial
{Civil Onty) 10 12 14 13 18 12 Py 2
Number {and %} of
Civil Cases Qver 3 428 427 250 188 184 120
Years Old 20.6 211 12.8 9.4 8.9 8.1 {901 | 5]
Average Number of
Filed Per Case 1.8 1.5 1.3 1.4 1.3 1.6
Avg.
Presom for
- oy
Selection
Jurors 5§1.35| 5097 | 59.18 | 51.94 | 40.30 | 47.13 [86] | 5}
Percent Not
Selected or
Chaslenged 463 | 424 525| sa1| 327| 427 (87] | 5]

FOR NATIONAL PROFILE AND MATURE OF SUIT AND OFFENSE CLASSIFICATIONS
SHOWN BELOW ~ OPEN FOLDOUT AT BACK COVER

1992 CIVIL AND CRIMINAL FELONY FILINGS 8Y NATURE OF SUIT AND OFFENSE
e —— -
TYPEOP | TOTAL| A L C 0 L L G o i J K L

Civil 1,776 | 221| 80| 71| 35)|516| 36230 268 | 41| 143| 4| 132
Criminal® 348 | 96 7] 201 s8] 10| 9|17 1] 37| 5| 11| 28
. L T

*** Thare are 94 US Dlstrict Courte nedonwids and 8 Distriet Courts in our Clroult.
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Cases Terminated in §Y90-92, By Case Type and Age

District of Puerto Rico
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Civil and Criminal Filings per Judgeship
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D. Trends in Civil Filings
1. Type | Cases
Type | cases have, over the past ten years, accounted for approximately 40 to
45 percent of the District’s civil fiings. These cases reached a peak in 1984 with
2600 filings. After falling to 600, in SY31, the number of Type | filings rose to 800
in SY92. Type | cases include:
*student loan collection cases

*cases seeking recovery of overpayment of veterans’
benefits

*appeals of Social Security Administration benefit denials

*condition-of-confinement cases brought by state
prisoners

*habeas corpus petitions
*appeals from bankruptcy court decisions
*land condemnation cases
The largest single category of civil cases on the District’s docketis that of Land
Condemnation and Foreclosure. The next sizeable categories of cases are: Social
Security, 11 percent and Student Loan and Veterans’ Benefits, 5.5 percent.
2. Type 1l Cases
Type |l cases are more complex, requiring more judge-time, extended discovery
and a larger number of witnesses and experts. They may have muitiple parties as
well. The number of Type |l case filings has remained steady for most of the decade,
accounting for between 1,000 and 1,100 filings. Examples of Type Il cases are:
*Civil Rights
*Contracts
*Personal Injury
Chart 4a shows the trend of case filings for the past ten years for both
categories. Charts 4b and 4c illustrate the three largest types of cases in each

category.
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Trends in Civil Filings
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Table 2 shows filing trends for a more detailed taxonomy of case types. Some
trends can be discerned, such as the decline in the number of social security cases,
contrary to the national trend. They are down from highs of 1342 in SY84 to 218 in
SY92. Land condemnation and foreclosure cases are down to 498 in SY92 from
1333 in SY83.

Table 2

Fllings by Case Types, SY83-92
District of Puerto Rico YEAR

¥ 8 85 % R’R7T 88 &M % 9 »N

Asbestos 0 0 0 ] 0 0 0 2 0 6
Bakrupicy Maners 43 33 4£2 8 4 B B ¥ ¥ 50
Banks and Banking 4 b} 1 § 16 N 17 4 4 L
Civil Rights $3 T 187 321 196 116 144 157 130 143
Comerce: ICC Rates, exc. k 1] 3 k1 1 g i 2 3 15 0
Contract 46 I 3B W06 288 9 W2 w4 /8 15
Cowrigbt, Puens, Tradenark 13 14 2 10 ¥ 12 ¥ n 37 4
t 4 2 3 $ 4 2 2 ) 2

For!emm nd Penalty (exel, drug) 39 B 0 16 19 41 43 41 k! 31
Fraud, Teuth in Lending 3 L 5 2 3 4 1 5 5
Laber 60 2 4 49 % 8 n B 2 ¥
Land Condemnation, Foreclosure 1333 1 1091 652 438 781 4 393 42 498
Personal Injury 64 (73 192 130 24 407 0 v 17 W
Prisoner ¥ 9 H B 2 BV BN T N
RICO 0 0 4] H 4 3 5 i} 7 7
Securities, Cornmodities 4 3 9 5 2 5 8 3 2 2
Social Security 50 1342 &77 459 377 387 188 187 66 118
Student Loan and Veteran's 13 2 1 Y] 0 56 8§ 153 w8 U n
Tax 10 | ] 1 15 17 9 4 8 3
Al Other 126 24 291 (78 109 159 151 &l 128 106

AllCiwi] Cases 319 3506 N4 2290 (910 2413 1884 1TSS 1658 1763
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Civil Rights cases have remained at approximately the same level during the last
four years, as have contract cases. Charts 4d and 4e show the percentage
distribution among types of civil cases filed in the district for the past three years and
the distribution of weighted cases based on demands of judge time which are

calculated using a formula developed by the Judicial Conference.

Chart 4d

Distribution of Case Filings, SY3%0-92
Distriet of Pustto Rico

Percertage
Of A 5Y90-92 Filings
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Chart 4e

Distribution of Weighted Civil Case Filings, SY90-92
District of Puerto Rico
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E. Civil Trials

The number of civil trials increased in SY91 from 95 to 98. Of these, 77 were
non-jury and 21 were jury trials. According to statistics for the last two calendar
years (1991 and the first half of 1992), kept by the Court’s jury administrator, civil
trials, on the average, have taken between three and six days to try. In SY31, the
majority lasted one day; however, in the case of 21 of these lawsuits, trial took from
four to nine days. In SY90, only 13 civil trials required that amount of the Court’s
time; however, in SY89, as in SY31, 21 cases also took between four and nine days
to complete. Thus, any conclusion that the length of civil jury trials is increasing
would be mere conjecture.

F. Institutional Reform and Mass Tort Cases

There are two massive institutional reform cases pending in this District. The

case of Carlos Morales Feliciano, et al. v. Rafael Hernandez Coldn, et. al., Civil #79-4,

involving conditions of confinement in the island’s prisons, has been pending for
twelve years. Some 60 lawsuits have been consolidated with this case and an excess
of 1,500 pleadings and motions have been entered. There have been fourteen
published opinions from the District Court and one from the Court of Appeals. Fines
amounting to more than $138 million have been collected. Two court-appointed
monitors, one law clerk and personnel from the Clerk's Office have devoted
substantial amounts of time to the case. Nevertheless, the Advisory Group found that
this case has been diligently managed and has not delayed other civil matters pending
before the same judge.

Roberto Navarro Ayala, et al. v. Rafael Hernandez Colén involves conditions
in psychiatric institutions administered by the Government of the Commonwealth of
Puerto Rico. In the management of this case--which shares many of the

characteristics of Morales Feliciano, supra.--the judge has the assistance of a court-

appointed master. As with the former case, the Advisory Group found that it has
been handled diligently, so as not to cause delay in the civil docket of the presiding

judge. The Advisory Group recommends, on the suggestion of the two judges
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handling these cases, that court-appointed monitors or special masters be considered
for all such cases in the future. See Part [X.

In Re San Juan Dupont Plaza Hotel Litigation, MDL-721, a mammoth personal-
injury action, consumed the better part of five years of one of the District judges and
his staff. The case was managed efficiently, following the guidelines suggested in the

Manual for Complex Litigation, Second, and using other measures developed by the

presiding District judge. Because of the demands of MDL-721, the District judge was
relieved of many cases pending on his docket and no newly-filed cases were assigned
to him for a period of time. Those cases were then distributed among the other
District judges.

Some of the judges and attorneys interviewed suggested that, in the future, a
judge burdened by similar mass tort litigation be relieved of new cases, but not of
pending cases, since disposition of civil cases which had been on the docket for
months was delayed by their transfer to other judges.

A committee designated by the Advisory Group studied the problem and, after
interviews with judges, magistrate judges and the Clerk of the Court, proposed certain
measures to be taken in the event that the Court were faced with mass litigation in
the future. See Part X, "Institutional Reform and Mass Tort Cases".

G. Bankruptcy Appeals

A committee appointed by the Advisory Group studied twenty cases closed
during the last three years {SY89-SY91), which had commenced in the Bankruptcy
Court. Seventeen were appeals and three were cases referred to the District Court.

Although no generalized problem of delay was identified, the length of time
which had elapsed between the date of the Notice of Appeal and the date of receipt
of the record in the District Court was excessive in some of the cases reviewed. The
lapse of time ranged from 55 to 460 days. The procedure has been revised and the
record is now received in the Clerk’s Office within 14 to 45 days.

Another source of delay was the failure of parties to file briefs on time, perhaps
because of unfamiliarity with the time periods established in Bankruptcy Rules, 11
USC §88001 et seq.
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H. Condition of the Criminal Docket

A study of trends in civil case filings could not be complete without an
examination of criminal filings, for the number of criminal cases being filed and going
to trial have a significant impact on the Court’s civil calendar.

After a 4.1 percentincrease in criminal filings in SY91 to 441, they declined
to 346 in SY92. (The increase in SY91 was not mirrored in the trend nationally,
where criminal case filings declined by one percent and are holding stable after
substantial increases during the middle and late eighties.)

Chart 5 shows how criminal-defendant filings, and drug defendants, as a
percentage of the total, have risen in recent years. Studies have indicated that the

time burden of a criminal case is proportional to the number of defendants.

Chart 5
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A committee, appointed by the Advisory Group to study the impact of criminal
cases on the civil dockets of the judges, found that those judges who were presiding
over criminal cases involving a dozen or more defendants, complained that criminal
cases seriously affected their civil docket, while those judges who were not handling
such cases stated that criminal cases had not delayed or seriously affected their civil
docket.

1. Criminal Trials In General

The rise in criminal filings also leads to an increase in the number of criminal
trials being held in the District: In SY83, 52 trials were held; in SY90, there were 61
and in SY91, the number of trials held jumped to 95. In SY92, there were 78 criminal
trials, which now account for almost 50 percent of all trials held in the District. A
corresponding increase is seen in criminal filings per judgeship which have risen by
increments of one or two, over the last three statistical years.

| Chart 6a shows the number of criminal trials and the percentage of all trials
they have accounted for during the last six years.
Chart 6a
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a. Criminal Jury Trials

With the surge in the number of criminal case filings, the number of criminal
jury trials being held has also climbed. In SY89, there were 52 criminal trials; none
were non-jury. Two non-jury trials were held in SY90, two in SY31 and none in
Sy92.

In sum, there were a total of 208 criminal trials in the District between SY89
and SY381, of which only four were non-jury. It should be noted, in light of the
Department of Justice's policy regarding the strict enforcement of the Sentencing
Guidelines and the apparent decline in plea agreements, that there were only four
criminal trials already in progress in the District for the three statistical years under
review, where the defendants then decided to plead guilty.®

b. Pleas

Moreover, the number of pleas has seen a downturn as well, although not a
significant one, from the levels of SYS0. It may be argued that the Sentencing
Guidelines, coupled with mandatory minimum sentences, have made plea agreements
less attractive to a defendant. In addition, the Bush Administration’s instructions to
the US Attorney’s Office to take a more aggressive stance regarding plea agreements
has, apparently, reduced the number of plea agreements being accepted by the US
Government. In the SY89 pre-guideline cases for the District, out of a total of 263
convictions, 255 or 96.7 percent were the result of plea agreements. Out of 159
guidelines cases for the same period, 83.7 percent (133 cases) were concluded by

plea agreements. It is clear that the decrease in guilty pleas has been substantial.®

* The number of criminal trials cited in the Report was taken from Table C-7, Appendix 1: Annual Report

of the Director of the Administrative Office of the U.S. Courts, SY89, 90 and 91. The number of criminal jury
and non-jury trials was taken from the JS-10 form, which is a "Monthly Report of Trials and Other Court
Activity”, which is sent by each of the seven courtroom deputies to the Administrative Office.

9

Sea Table |V of the United States Sentencing Commission’s Annual Report of 1989.
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2. Criminal Cases by Category
a. Drug Cases
The largest upward movement in any one category of criminal filings is in drug
case filings--marijuana and controlled substances and narcotics--which in SYS0
represented 25 percent of the Court’s criminal filings. In SY31, narcotics cases have
risen by 33.5 percent, constituting 39 percent of all criminal filings versus 26 percent
on the national level. (Charts 6b and 6c¢)
b. Operation Triggerlock
Also showing a rise in filings are Operation Triggerlock cases. Under this
program, begun in March of 1991, the US Attorney may bring state cases into federal
courts by using federal laws which prohibit the use of firearms to commit violent
crimes. Operation Triggeriock involves cases where state career criminals are found
in possession of a firearm or where a person commits a crime triable in federal court
while possessing a firearm. Also, in federal offenses where a firearm is used, an
additional count may be included for the possession of the firearm in order to obtain
a mandatory consecutive sentence. The program is still very new, but there were 27
of these cases filed during calendar year 1991, compared to two for all of calendar
year 1990. The increase on the national level was 27 percent. This upward trend w:ll
doubtless continue for the foreseeable future.
c. Muitiple Defendants
The average number of felony defendants per case--1.8--has also risen steadily
since SY87. According to statistics compiled for the US Attorney’s Office, during
calendar year 1991, out of 411 cases, there were 28 cases with multiple defendants.
The average duration of a criminal trial was from one to four days, with one trial going
over 21 days. (Chart 6d).
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