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MEMORANDUM TO 

ADMINISTRATIVE.OFFICE OF THE 
UNITED STATES COURTS 

WASHJNGlDN. D.C. 20544 

JUDGES, UNITED STATES COURTS OF APPEALS 
JUDGES, UNITED STATES DISTRICT COURTS 
UNITED STATES MAGISTRATES 

Recent editions of The Third Branch have apprised you of 
S.2027, Senator Biden's original "Civil Justice Reform Act", and 
the Judicial Conference's opposition to the bill as introduced. 
You were also apprised of the approval by the Judicial Conference 
of a 14-Point Program to Address the Problems of Cost and Delay 
in Civil Litigation. 

In order that you will be fully informed, I have attached 
copies of Senator Biden's revised bill, S.2648, and the 
introductory statement. Title I of S.2648 is an amended Civil 
Justice Reform Act, and Title II would create 77 additional 
judgeships in the U.S. courts of appeals and district courts. A 
hearing on S.2648 was held before the Senate Judiciary Committee 
on June 26, 1990, and testimony was presented by three judges. 
On behalf of the Judicial Conference of the United States, Judge 
Robert Peckham testified on Title I and Judge Walter McGovern 
testified on Title II. Judge Diana Murphy represented the 
Federal Judges Association. Copies of all three statements are 
attached. 

Markup of S.2648 could 
Committee on July 12 or 26. No 
to date. 

Attachments 

cc: Circuit Rxecutives 

Mecham 
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resentatlon for the District's resldentS. 
I believe the citizens of the District of 
Columbia will always be grateful for 
our State's leadership. Illinoisans have 
historically spoken out In favor of na
tional representation for the District 
of Columbia. In the 75th Congress. 
Senator Lewis of my State introduced 
legislation to grant DC voting repre
sentation in the House, the Senate, 
and the Electoral College. Chauncey 
Reed. a Republican from DuPage 
County who was chairman of the 
House Judiciary Comm1ttee in the 83d 
Congress. also Joined the campaign for 
national representation for the Dis· 
trlct of Columbia. 

Today, the residents of the DMrict 
of Columbia outnumber the residents 
of fke States-Wyoming, Alaska, Ver
mont, Delaware. and North Dakota. 
They pay more in Federal taxes than 
those same States as well as three 
ot,hers-Idaho, Montana, and South 
Dakota., yet they have no voice when 
Congress votes on these taxes. When 
President Monroe signed the procla
mation to make Illinois the 21st State 
in 1818, our Illinois population was 
Just 55,211, less than 10 percent of 
today's Dllitrict population. 

U.S. citizens in the District of Co
lumbia st>rve in the military and have 
bet>n subject to the draft. However, 
they cannot vote for those in Congress 
who set our defense, foreign, and mill· 
tary policies. Can we Just s!t back and 
continue to accept this inequity within 
our country? I believe we cannot. 

THJ: WINDS OJI' DEMOCRATIC CH.UfGIC 

We have welcomed the Democratic 
change sweeping Eastern Europe. It Is 
Ironic that the residents of Warsaw, 
Prague, and the other East European 
capitals all will have voices in their 
new legL;Jatures, while the citizens of 
our Capital still do not. 

Honoring the District of Columbia's 
petition for statehood will once and 
for all end that Inequity for these cit!· 
zens of the United States of America. 
It Is time for their status to t>volve to 
full statehood.• 

By Mr. BIDEN Uor him.self and 
Mr. THURMOND): 

S. 2648. A bill to amend title 28, 
United S~ates Code, to provide for civil 
Justice t-xpense and delay reduction 
plans, authorize additional Judicial po
sitions tor the courts of appeals and 
district courts of the United States. 
and for other purposes; to the Com
mittee on the Judiciary. 

JUDI ct AL ! M'l'ROV'EMDITS ACT 

Mr. BIDEN. Mr. President, I rise 
today, Joined by my very good friend 
and the distinguished ranking member 
of the Judiciary Committee. Senator 
THURMOND, to Introduce legislation 
that will go a long way, in my vtew, 
toward lmprovlng the delivery of Jus
tice in our Nation's courts. 

And the sad truth of the matter, Mr. 
President. ts that we do In fact have a 
long way to go. Our courts are suffer
ing today under the scourge of two re
lated and worsening plagues. 

First. costs and delays in civil litiga
tion have gotten so excessive that the 
middle class has nearly been priced 
out. If you wlll. of the civil litigation 
market. 

Access the courts, once available to 
everyone, has become for middle-class 
Americans a luxury that only others 
can afford. 

Second, the increa.sing number and 
complexity of drug cases threaten to 
bring many trial courts to a standstlll. 
In some areas, there aren't enough 
Judges to hear all the drug cases. In 
other areas. the drug cases are being 
heard, but there aren't any Judges left 
to hear the civil cases. 

A sampling of the many a1•ailable 
statistics shows: Since 1980, drug-relat
ed criminal cases have increased by 
229 percent, compared with a 56·per
cent bi.crease in criminal case filings 
generally and a 42·percent increase in 
overall Federal case filings; and the 
number of drug cases has increased 
more than 15 percent In 1988 and 
1989. 

Put simply, in ma.."ly areas, our 
courts resemble the Los Angeles Free
way at 5 o'clock on a Friday after
noon-gridlock., ~1th not enough 
Judges to handle the cases. 

The legislation that I am Introduc
ing today attacks these two related 
problems stralght up and head on. 

Title 1 Is the civil Justice legislation 
that Senator THURMOND, myself, and 
others introduced in January, revised 
after extensive consultation, discus
sion and negotiation with the Judicial 
Conference of the United States and 
many individual Judges across the 
CO\liltry. 

Title 2 would create 77 new Federal 
district court and circuit court Judge
ships. As I said as far back as last Oc· 
tober, I believe a comprehensive Judge
ships bill is necessary to ensure that 
high·intenslty drug areas receive the 
Judges that are necessary to hear the 
increasing volume of drug cases. Title 
2 of this legislation accomplishes that 
objective. 

The civil Justice title of this legisla
tion reflects a number of changes we 
have made In the original bill. I be· 
lleve that these changes mak.e a good 
bill even better. Briefly, let me high
light three of the principal changes 
we've made: 

First, while we have retained the 
fundamental principle that the courts 
need to distinguish between simple 
cases that need little or no Judicial 
intervention and complex cases that 
need intense and well-focused Judicial 
management, we have determined that 
one way of applying that principle
case tracking-ought to be tested in a 
few districts before It is Implemented 
nationwide. 

Second, in response to testimony at 
the Judiciary Comm1ttee's first hear
ing on the original bill and based on 
additional ln!ormatlon we've recently 
analyzed, we have decided to restore 
the full role of magistrates in the pre
trial process. 

Third, when It comes to that the dis· 
trlct courts are required to do under 
this legislation, we've given the dis· 
trtcts more flexibility than they ~·ould 
have had under the original bill. We've 
set out what we want them to do in 
terms of core principles and guide
lines, rather than more specific re
quirements. 

In a nutshell, these are some of the 
principal changes we've made in re· 
sponse to questions and concerns that 
were raised about the original legisla
tion. In my view, these changes im
prove the bill while maintaining our 
commitment to comprehensive civil 
Justice reform. 

Importantly, the revised civil Justice 
legislation retains and reaffirms our 
commitment to reform from the 
bottom up: Each dfstrict court must 
still establish Its O\\o"Il civU Justice ex
pense and delay reduction plan; and 
each court must do so after consider
ing the re--::ommenda.tlons of a.n expert 
advisory group that is to be convened 
in each district. 

Calling for dlstrictw1de input Is the 
best way, in my view, to ensure dis
trtctwlde solidarity for improving the 
civil Justice system. 

I want to commend Judge Robert 
Peckham for his invaluable a...c:slstance 
in developing the changes reflected in 
title 1 of this legislation. As chairman 
of the Judicial Conference's task fo!'ce 
created to work specifically ~1th us on 
this bill, Judge Peckham ha.s demon
strated the wisdom, foresight. and In
genuity that has made him one of the 
most respected Judges in the country 
and a leader in civil Justice reform. 

Title 2 of this legislation would 
create 77 new r'ederal Judgeships. It 
has been crafted to ensure that high 
intensity drug areas get the resource~ 
they so desperately net>d to hea.r the 
cases, preside over the trials, and sen
tence those who are convicted. 

As many of my colleagues know. 
when It comes to Judgeships, the Judi
cial Conference formulates a series of 
recommendations about where new 
Judgeships should go. Together with 
Senator THUR.MOim, I have studied 
these recommendations very carefully 
during the past several months. 

We have taken the recommenda
tions seriously, as the Judiciary Com
mittee has always done. But in the 
end, in this Senator's v1ew, the Judi
cial Conference's recommendations 
are Just that-reeommendations
nothing more. nothing less. 

We have, therefore, made changes In 
what the Judicial Conference has rec
ommended. We have made these 
changes to make sure that the top 20 
districts in terms of drug caseloads get 
an additional Judgeship. 

Under the legislaticn I'm introduc
ing today, places such as Miami. San 
Diego, Tallahassee, Spokane, WA. 
Portland, ME, 11.lld Charleston. WV, 
will receive a new Judge. 

These and other a.reas are each get
ting a new Judge be<Cause under the 
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drug criteria we've developed. each Ls 
clearly suffering under the weight of 
heavy drug caseloads. And each would 
not receive a Judgeship if we followed 
the Judicial Conference's official rec
ommendations. 

Quite simply, these changes had to 
be made If we were to fulfill the re
sponsibility I believe we have to 
ensure that area.a "-'ith heavy drug 
caseloads have the Judges they need to 
hear the cases. 

Between the Judges I've added and 
the Judges officially recommended by 
the Judicial Conference, the 20 district 
courts hardest hit by drug cases will 
ea.rh be getting at least one Judge. 

Mr. President, while It's not yet in 
thi.s bill. I expect that-with the able 
assistance of Sena.tor HEP'IJJ( and Sen· 
ator ORASSLEY-We -a·ilJ be adding a 
third Utle. This would include a pack· 
age of noncontroversial recom.menda.· 
tlons of the Federal Courts Study 
Committee. 

I have indicated to Sena.ton HJ::n.nf 
and GRASSLEY-who were the Senate's 
Members on the Federal Courts Study 
Committee-that when these noncon· 
troversial recommendations are final· 
lzed, we wlll be happy to add them to 
the bill we're introducing today, 
15hould that be their desire. 

Mr. President, the legislation that 
Senator TBuur;on and I are introduc· 
ing today atrikes at the crisis that's 
putting a stranglehold on our courts. 

lt is aimed at ma.king the civil Justice 
system more accessible, more prompt 
in the resolution of dispute.s, and less 
expensive. We've go to restore the con· 
fidence that middle clMS Amerie&nS 
have lost in the ability of the ctvll Jus· 
tice system to provide a fair forum-e 
forum they can call upon without 
ha\.1ng, quite frankly, to hock their 
savings to do so. 

The legislation is also aimed at the 
drug crl.sis. By creating 'l'I new Judge
ships and concentrating on areas hard· 
est hit by drugs, we will help ensure 
that drug cases are heard. trials are 
conducted, and convicted defendants 
are sentenced. 

The Judicial}' Committee will hold a 
hearin1 on this legislation on Tuesday, 
June 12. We will then seek to move 
the lerislation out of committee as 
soon as possible. 

We have problems-serious prob· 
lems, Mr. President-in our courts and 
in their abWty to deliver Justice in a 
fair, timely, and inexpensive manner. 
The time to act to address these prob
lems Is UPOD us. I urge my colleaguea 
to support this legislation when it 
comes to the noor. 

Mr. President, I ask unanimous con
sent that the t.ezt of the bW be print
ed In the RECORD. 

There bein1 no objection. the blll 
.-as ordered to be printed in the 
Rtt0RD, as follows: 

s. 2CH8 
IH u mact.ed br Ou &ma.u and Ho.- of 

. .&prueflta.titlfJ.I of 0u Vnttect suiu. of 
Amt"l"iccl tJt Congresr a.unnbled, That t.hlll 

Ad. may be cited u U1e ••JudJci&I Improve
ment.a Act of 1990". 

TITLE I-CIVIL JUSTICE EXPENSE AND 
DELAY REDUCTION PL.ANS 

SEC. Ill. 8HORTTITlL 
Th1I tlUe ma.1 be dt.ed u the "Civil Jus· 

UCe Reform Act Of 1990". 
UC. lft. nHDING& 

The Congress finds that: 
n l The problems of cost and delay In civil 

litlpUon ln a.ny Unit.eel Stat.es d.lltr!ct court 
must be addremed ln the context of the full 
n.nse of dema.nda made on the district 
court'• resources by bot.ti civil and crlminal 
matters. 

<2> The court. the lltlp.nt&. and t.he llU· 
cants• attorneys share responsibility for cost 
and delay In clvtl lltlp.tlon and ltAI Impact 
on aocesa to the conrtl and t.he ab111ty of the 
civil Just.ice 111tem to provide proper and 
t.lmely Judicial reJlef for aartflftd part.lea.. 

(3) The IOlUt.IODI to Problems of cost and 
delay mu.st tnclude lianiflcant cont.rlbuUons 
by the court. the llt.ipnt.a, and the lltipnt.s' 
attorneys. 

<41 In ldenttfrlne. developfne. and lmple
mentlnl tolutlons to problems of cost and 
delay In dvll lltlratlon. It la neeellll&l'1 to 
achieve a method of consultation IO that fn. 
dMduaJ JudJcl.al offlcera, IWl&nt&. and lltl· 
p.ntAI' attorneys who bave developed tech· 
ntques for litigation manarement and cost 
and delay reduction can effectively and 
promptly communicate those teclu!Jquea to 
all participants In the cl\11 Justice 1ystem. 

<5 l Evidence sunestAI that. an effective lltl· 
cation management and cost and delay re· 
ductlon prorram should Incorporate aeveral 
Interrelated prlndpJes, tncJudJnr-

<A> the differential treatment of bles 
that provides for lndividual1zed and specific 
man&&'ement accordlni &o their needa and 
probable Utlptlon careers; 

(Bl ea.rly Involvement of a Judlcla1 oU!cer 
ln plannJ.nr the proereaa of a cue, control
ling the discover)' process, and echedUlini 
litigation events; 

<C> rquiar eommuntcatton between a Ju· 
diclal officer and attorne)'S durtnr tbe pre
f.rial procea; and 

<D> utWzat.lon of al\ematlve dlspu\e nso
lutlon prosrama ln approprl&\e cuea. 

<6> Because the tncreu1nc volume and 
complexity of civil and cr1m1n.tJ cues Im· 
Posea lncrea.stngcy he&VJ workload burdem 
on Judlcl&l offlcera. elem of court. and 
other court pe?10nnel, It II neeeeaarr '° 
create an effective administrative st.ructure 
to enaure onrrolnr COMUltatlon and com.mu· 
nicatlon rep.rdins effect.Ive Utlptlon man
&l'ement and C08i and de1a,f reduct.Ion prin
ciples and techn.IQues. 
81lC. tlS. AMESDMt:Pn"ll TO Tift.a a. UMn'IW 

BTATDCODE. 
<a> Crvn. Jvsnc:s E:xn1css AD DJa..AT Rs· 

1'1UCTJ01' Pl.l.Jf1.-T1tle 28, Unit.eel Stat.el 
Code. la amended by lrulertins aft.er cbap\er 
21 t.he followinl new chapter: 

"CHAPTER 23-CIVIL JUSTICE EXPENSE 
A!'.1) DELA y unUC'l'ION ·PLANS 

.. Bee. 
"4'71. Requ.1.rement for a district court civil 

Justice expenae and delQ re· 
ductlon plan. 

"t'72. DE'Velopment and lmplementaUon of a 
ch11 Justice expense and deJar 
reduct.ion plan. 

"4'D. Content of civil Justice expense and 
delay reduction plana. 

.. 4'74. Review of district eoUJ"t. action. 
"4'75. PerlocUc di.strict court usessment. 
"478. Model civil JusUce expense and dela7 

reduction plan. 
"477. Advisory IJ'OUl'JI, 

Ana. Information on Ut.lptlon manace
ment and COit and delay reduc
tion. 

"4'19. Tra1nlnr pr'OIT'alnl. 

"480. AutomJLted case dl.lpo6itlon ln1orma. 
tlon. 

".f.81. DeflnJtlons. 
... C'7J. l&equl..-1 for a 6trict MUrt eh•U Jut· 
I.kt~ &Dd ula1 nduedon .... 
"There lhall be Implemented by each 

United Stat.el dist.rict court. In accordance 
With this title, a civil Justice expen11e and 
delay reduction plan. The plan may be a 
plan developed by 1uch dlatrict court or 1 
model plan developed by the Judicial Con· 
ference of t.he Unit.eel Stat.ea. The purposes 
of each plan are to facilitate deliberate ad· 
Judlcation of civil cues on the merits, monJ
tor discovery, Improve litigation m.anage
ment, and ensure Just, speedy, and fnexpen
..llve resolutions of civil disputes. 
•1 471. O.velopmenl and bnplesnealatio• el a 

eMI Juatic:e npen• and dela7 ndaeUoe plan 
"<al The clvtl Justice expen11e and delay re

duction plan Implement.eel by a di.strict 
court shall be developed or telected. u the 
cue mar be. after consideration of the rec· 
ommendatlons of an advfaoey rroup ap. 
point.eel In accordance with 9eC'tlon 47'1 of 
this Utle. 

"(bl Tbe ad\18ory OOUP of a United 
States d.lstrlcl. court 1hall 1Ubmlt to the 
court a report, which 1hall be made avail· 
able to the public and which shall Include-

"( ll an asseaament of the matters referred 
&o In IUb&ectlon (cXU; 

"(2) the basis for It.a recommendation that 
the district court develop a plan or telect a 
model plan; 

"<3> recommended measures. rules and 
prosramr, and 

"<4> an explanation of the manner In 
which tbe recommended plan eompllee with 
leCtlon ol'78 of thll title. 

"<c><ll ID developfne It.a recommendations. 
the advilory rroup of a district court ahall 
promptly complete a thorough assessment 
of the It.ate oft.he court'• civil and c:rlmlnal 
docket.a. In performinr the assessment for a 
dlatrlct court, the advisory rroup sb&ll-

"<A> determine the condition of the ctvU 
and cr1m1n.tJ docket.r. 

"<Bl identify trend.I In cue flllno and In 
the demand.I belnl placed on tbe court'• re-
90urcea; and 

"<Cl ldentl!1 t.he principal c:auaes of CO&t 
and delay In civil lltl.iatlon. 1M.n1 consider· 
at.ion '° 1Ucb pOt.entl.al caU!lel u court pro. 
cedures and the wu• ill whJch liUpnta and 
t.belr attomey1 approach and conduct lit.Ip· 
tlon. 

"<2> In developlnl It.a recommendations. 
the ad\'laory rroup of a district court 1hall 
take Into account the p&rtlcula.r llef!ds and 
ctrcumstances of the dJstrlct court. liUp.nts 
In such court, and t.be llt.tp,nta' att.ome)'S. 

"(8) The advilol'J' croup of a district COW1. 
lhall ensure that it.I recommended actions 
Include licnlflcant contributions to be made 
by the court. the lltlranta and the lltl.rants' 
attome11 toward reduclnr cost and delay 
and thereby facllltatfne &tlCe&'! to the court.s. 

..<d> The chief Juctse of the district court 
lhall transmit a copy of the plan lmple· 
ment.ed In accordance With 1ubeeetlon <a> 
and the report prepared In accordance with 
wbsectlon <b> of Ulla eectlon to-

"<1> the Director of the Ad::.:LniatraUve 
Office of the Unit.eel States Court.a; 

"<2> the Judicl&l council of the circuit In 
-.·hlch the di.strict court la located; and 

"(8) the chief Judie of each of the other 
Unit.eel States district court.a located In tuch 
drcuit. 

• 
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Ml 473. C<intent of' civil juatltt upmae an• delay 

reduction plana 
"<al A civil Justice expense and delay re· 

ductlon plan developed and implemented 
under this chapter shall Include provisions 
apply!ng the following principles and guide
lines of litigation management and cost and 
delay reduction: 

"Ul systematic, differential treatment of 
civil cases that tailors the level of lndMd
uaJiud and case specific management to 
such criteria as case complexity, the amount 
ot time reasonably needed to prepa.re the 
case for trial, and the Judicial and other re
sources required for the preparation and 
disposition of the C3.Se; 

"l2l early and ongoing control of the pre
trial proce&S through Involvement of a Judi· 
clal officer In-

"< A> assessing and planning the progress 
of a case; 

"<Bl setting early, flnn trial dates, such 
that the trial Is scheduled to occur within 
eighteen months of the filing of the com
plaint, unless a judicial officer certifies that 
the trial cannot reasonably be held within 
such time because of the complexity of the 
case or the number or complexity of pend· 
Ing criminal cases; 

"lCl controlling the extent of discovery 
and the time for complHion of discovery, 
and ensuring compliance with requested dis· 
covery In a timely fashion; and 

"<D> setting deadlines for the filing of mo
tlorlll and target dates for the deciding of 
motions; 

"l3l for all eases that the court or an lndl· 
vldual Judicial officer determines are com
plex and any other appropriate cases. care
ful and deliberate monitoring through a dis
covery-ease m..a.nagement conference or a 
series of such conferences at which the pre
siding Judicial officer-

"<A> explores the parties' receptivity to, 
and the propriety of. settlement or proceed
ing with the litigation; 

"<B> Identifies or formulates the principal 
!&sues In contention and, In appropriate 
ca.sea. provides for the staged resolution or 
bifurcation of Issues for trial consistent with 
Rule 42<b> of the Federal Rules of Civil Pro
Cl'dure: 

"lC> prepares a discovery schedule and 
pian consistent with any presumptive time 
11.'11.it.s that a district court may set for the 
completion of discovery and with any proce
dures a district court may develop to-

"<ll ldenttly and limit the volume of dis
covery available to avoid unnecessary or 
unduly burdensome or expensive discovery; 
and 

''llll pha.se discovery Into two or more 
at :i.ges; and 

"<D> establishes deadHnea for flll.ni mo
tions and target da.tes for deciding motions; 

"<4> encouragement of coat-effective dis
covery through voluntary exchange of In· 
fonnatlon among litigants and their attor
neys and through the use of cooperative dis
covery devices: 

"(5) conservation of Judicial resources by 
prohlbltinc the consideration of discovery 
motions unleu accompanied by a statement 
that the moving party has made a reasona
ble and good faith effort to reach agree
ment with opposlnc counsel on the matters 
set forth In the motion; 

"(6) authorization to refer appropriate 
cases to alternative dispute resolution pro
gra.m.s that-

"<A> have been designated for use In a di.s
trict court; or 

"<Bl the court may make available, Includ
ing mediation. mlnitrlal, and summary Jury 
trial: and 

"(7l enhancement of the accountability of 
each Judicial officer In a district court 

through semiannual reports, available to 
the public, that disclose for each Judicial of· 
fleer the number of motions that have been 
pending for more than six month&, the 
number of bench trials that have been sub
mitted tor more than six month&, and the 
number of cases that have not been termi
nated within three yea?:S of filing. 

"Cbl ln formulating the provl.&lons of It.a 
civil Justice exper.se and delay reduction 
plan, each United States district court, In 
consultation with an advisory group ap. 
pointed under section 477 of this title, shall 
consider adoptlnc the followlni litigation 
management and coat and delay reduction 
techniques: 

.. Cl> a requirement that counsel for each 
pa.rty to a case Jointly present a discovery
ca.se management plan for the case at the 
Initial pretrial conference, or explain the 
reasons for their failure to do ao; 

"(2l a requJ.rement that each pa.rty be rep. 
resented at each pretrial conference by an 
attorney who has the authority to bind that 
pa.rty rega.rdl.ni all matters previously Iden
tified by the court tor discussion at the con
ference and ail reasonably related matters; 

"(3l a requJ.rement that all requeata for 
extensions of deadlines for completion of 
discovery or for postponement of the trial 
be signed by the attorney and the pa.rty 
making the request; 

"<4> a neutral evaluation program for the 
presentation of the legal and factual ba.ses 
of a case to a neutral court representative at 
a nonblndlna conference conducted early In 
the litigation; 

"<II> a requirement that, upon notice by 
the court, representatives of the parties 
with authority to bind them In settlement 
discussions be, present or available by tele
phone during any settlement conference; 
and 

"<6> such other features as the di.strict 
court considers appropriate after consider· 
lni the recommendations of the advisory 
croup referred to In section 472Cal of thl.I 
tltli. 
Mf ri J. Re•lew or dlatriet court action 

"(a>Cl> The chief Judge of a circuit. court 
and the chief Judges of each di.strict court In 
a circuit shall, as a commlttee-

"<A> review each plan and report submit
ted pursuant to section 472<d> of this title: 
and 

"<B> m&ke such suggestions for additional 
actions or modified actions of that district 
court u the committee considers approprl· 
ate for reduclnc cost and delay In civil lltlP· 
tion In the di.strict court. 

"C2> The chief Judge of a circuit court and 
the chief Judge of .. district court may deslc
nate another Judae of such court to perform 
the chief Judge's responsibilities under para. 
rraph < 1 l of this su baectlon. 

"Cbl The Judicial Conference of the 
United States-

"< 1l shall revte• each plan and report sub
mitted by a district court pursuant to sec· 
tlon 472<d> of thl.I title; and 

"<2> may request the district court to ta.ke 
additional action It the Judicial Conference 
determines that auch court ha.a not ade
quately responded to ~he conditions rele
vant to the civil and criminal dockets of the 
court or to the recommendations of the dis
trict court's advisory group. 
"I 475. Puiodk dlatriet court -meld 

"After developlnc or selectlnc a civil Ju. 
tlce expense and delay reduction plan. each 
United States di.strict court shall usesa, at 
least once every two years. the condition of 
the court's civil and criminal dockets with a 
vie• to determlnlnc appropriate additional 
actlorlll that may be ta.ken by the court to 
reduce cost and delay In civil lltlptlon and 
to Improve the llttsatlon m.ana«ement pn,o. 

tlces of the court. ln perfonnln1 such a.a
sesament. the court shall consult with an ad
visory 1roup appointed In accordance with 
section 477 of this title. 
Mf 476. Model dYil j1111Uee HptnM and delay re

duction plan 
"CalCll Based on the plans developed and 

Implemented by the United States district 
courts designated as Early Implementation 
District Courts pursun.nt to section 103<c> of 
the Ctvll Justice Reform Act of 1990, the Ju
dicial Conference of the United States may 
develop one or more model civil Justice and 
expense delay reduction plans. Any such 
model plan shall be accompanied by a 
report explaining the manner In which the 
plan complies with section 473 of this title. 

"C2l The Director of the F'ederal JudJcla.l 
Center and the Director of the Admlnlstra· 
ttve Office of the United States Courts may 
m&ke recommendations to the Judlcla.I Con
ference rega.rdlng the development of any 
model cMl Justice expense and delay reduc· 
tlon plan. 

"<b> The Director of the Administrative 
Office of the United States Courts shall 
transmit to the United States di.strict courts 
and to the Committees on the Judicl&r:v of 
the Senate and the House of Represent&· 
tlves copies of any model plan and accompa
nying report. 
Ml 477. Ad•isory rroupm 

"Ca> Within ninety da.ys after the da.te of 
enactment of this chapter, the advisory 
group required In each United St.ates dis
trict court In accordance with section 472 of 
this title shall be appointed by the chief 
Judge of each district court. after consult&· 
tton with the other Judces of such court. 

"<b> The advisory group of a district court 
shall be balanced and Include attorneys and 
other persons who are representative of 
maJor categories of lltlpnta in such court. 
as determined by the chief Judge of such 
court. 

"Ccl In no event shall any member of the 
advisory lfl'OUP ser\'e lon1er than four yea.rs. 

"ldl The chief Judce of a United States 
di.strict court shall designate a reporter for 
each advisory lfl'OUp, who may be compen
sated In accordance with guidelines estab
lished by the Judicial Conference of the 
United States. 
'"I 478. Jntormatlon on lltlptlon inan.gement 

and cost and delay reduction 
"<a> Within four yea.rs after the date of 

the enactment of this chapter, the Judicial 
Conference of the United States Courts 
shall prepare a comprehensive rePort on all 
plans received pursuant to section 472<d> of 
thil title. The Director of the Federal Judi
cial Center and the Director of the Admlnls· 
tratlve Office of the United States Courts 
may make .recommendations reprdlng such 
re Port. 

"<b> The Judicial Conference of the 
United States shall. on a contlnuln&' ba.sls

"<l l study ways to Improve lltlptlon man
acement and dispute resolution services In 
the district courts; and 

"<2> make recommendations to the di.strict 
courts on ways to Improve such services. 

"<c><U The Judicial Conference of the 
United States shall prepare, periodically 
revise. and transmit to the United States 
district courts a Manual for Litigation Man· 
acement and Cost and Delay Reduction. 
The Director of the Federal Judicial Center 
and the Director of the Administrative 
Office of the United States Courts may 
make recommendations reprd.lnc the prep
&ratlon of and any subsequent revisions to 
the Manual. 

"<2> The Manual shall be developed after 
careful evaluation of the plans Implemented 
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under 1eetlon 4'12 of thil title and the Uttp.. 
Uon ma.naeement and cost and del&f reduc· 
tlon demanstratlon progn.ma that the Judi· 
clal Conference shall conduct under thla 
title. 

"<3> The Manu!Ll shall contain a descrlp. 
tlon a.nd analysis of the lltlratlon manage. 
ment. cost and delay reduction principles 
and technlciues. and alternative dispute ra
olutlon programs considered most effective 
by the Judicial Conference, the Director of 
the Feder&! Judicial Center, and the Dlrec· 
tor of the Administrative Office of the 
United States Court.a. 
"I 4711. Tralnlnr prorrama 

"The Director of the Federal Judicial 
Center and the Director of the Adm1n1stra· 
tlve Office of the United Statel Courts shall 
develop and conduct comprehensive educa
Uon and tralnlnr prorrama to ensure that 
1.11 Judicial officers. clerts of court. court
room deputies a.nd other appropriate court 
penonnel are thorourhly familiar with the 
most recent available Information and anal· 
yses about lltleatlon ma.na.rement and other 
technlciues for reducln&' cost and expedftln&' 
the resolution of cMl litigation. The cur· 
riculum of such tralnlnr prorrams shall be 
periodically revised to reflect auch Inform&· 
tlon and analyses. 
"I 480. Automated - dl1posltion lafonutio11 

"Ca) The Dlrector of the Administrative 
Office of the United States Courts shall 
ensure that each United States district 
court hu the automated capabWty read.lly 
to retrieve Information about the ltatua of 
each ease In such court. 

"Cb)(l> In carrylnf out subaeetion <a>. the 
Director shall preacrlbe-

"CAJ the Information to be recorded In d.11-
trict court automated systems: and 

"<Bl ltandardl for uniform categorization 
or characurizatlon of Judicial actions for 
the purpose of recordlnr Information on Ju
dicial a.ctlona In the district court automated 
systems. 

"<2l The uniform lt&ndard.s preacrlbed 
under paragraph <l><B> of tb.lll aubllectlon 
shall Include a definition of what conatl· 
tut.es a d1smissal of a cue and ltanda.rds for 
measurtnr the period for which a motion 
hu been pendln&'. 

"<cl Each United States district court 
shall record Information u preacrlbed pur
auant to 1ubsectton <b> of tbil aection. 
•1 481. Deflnltiona 

"A!J Wied In t.hlll chapter the term 'Judicial 
officer' mearui a Unlted Stat.ea district court 
Judae or a Unlted States magtstrate.''. 

Cbl IJo>J..EJo:nATIOW,-<U Within three 
rean after the date of the enactment of 
thil tlUe, each United States district court 
shall Implement a civil Justice expense and 
delay reduction plan under aeetlon ·'11 of 
title 28, United States Code. u added by 
sub&ectlon <a>. 

(2l The requlremenu aet forth In sections 
4'11 throurh 4'1'1 of tlUe 28, United states 
Code. u added by sublect.ion ca>. ahall 
nmtaln In effect for .even years after the 
date of the enactment of thJa title. 

cc> EAJu.1' IKPL.DO:Jf'IATiow D1snxcr 
Couars.-

<1> Any Unlted States district court that, 
no earlier than l1x months and no later 
than twelve months After the date of the 
enactment of tbil title. develoP1 and imple
ments a cMl Justice expense and delay re
duction plan under chapter 23 of tltle 28, 
Unlt.ed States Code, u added by subsection 
<al. shall be desianated by the Judicial Con· 
ference of the United States u an F..arly Im· 
plementatlon District Court. 

t2J The chief Judge of a district ao desie· 
nated mar apply to the Judicial Conference 
for additional resources. lncludins techno-

lollcal and pel'IODDel IUPPOrt and lnlorma
Uon Q1ltema. Decesa&r)' to implement ltl 
etvll Justice eXJ)eme and dela1 reduction 
plan. The Judicial Conference may, bl ltl 
dtlcretion. provtde auch reaources out of 
funds approprtated pursuant to 8ee:Uon 
105<a>. 

<3l Within eighteen months after the date 
of the enactment of tbil title. the Judicial 
Conference lhall prepare a report on the 
Plana developed and implemented by the 
Early Implement.a.Uon District Court.a. 

<4> The Director of the A4minlstratlve 
Office of the United States Courts &hall 
transmit to the Unlted States district courts 
and to the Committees on the Judlciarf of 
the Senate and House of Repreaentat.ives-

<A> copies of the pll.lll developed and Im· 
plemented by the EarlY ImplementaUon 
District Courts; 

<Bl the reports submitted by auch district.a 
pursuant to lectlon 4'12Cd> of title 28. UDited 
States Code, u added by IUbeectlon <a>; and 

(CJ the report prepared In accordance 
WUb paragraph (3) Of t.hla IUbsectlon. 

(d) Tlcmn:CAJ. An Colf'POJIXDIG Ala:lfD. 
Kl:ln'.-Tbe table of chaptera for part I of 
title 28, United States Code, la amended by 
adding at the end thereof: 

"U. 0'1"11 jultltt a:pe- UHi 4ela1 re-
duct.Ion plans •• _. .................. - ......... '" fU". 

RC. IM. DEMONSTRATION PROGRAM. 
<a> IJr OElmW..-<U Durtnr the four.year 

period bertnnlnr on January 1, 1991, the Ju· 
diclal Conference of the United States &hall 
conduct a demonstration prorram In accord· 
ance with aubsectlon <b>. 

(2l A district court partlclpatln&' In the 
demonstration Prorram may also be an 
Early Implementation Dl.st.rict Court UQder 
aectlon 103<c>. .t_ 

(bl PaOGUK RIQt7IllltlDT.-<U The 
United Stat.el Dtatrlct Court for the West. 
em District of Mlchlaan and the UDited 
Statea DI.strict Court for the Nortbem Dla
trict of Ohio shall experiment with systema 
of differentiated cue manarement that pro
vide specifically for the asstrnment of cases 
to approprtate Proces&l.nr tracts t.hat oPer· 
ate under distinct and explicit rules, proee. 
durea and tlmefra.mes for the completion of 
dlacove17 and for trial 

m The Unlted Statea District Court for 
the Northem District of Cali!ornia. the 
Unlted Ste.tel District Court for the North• 
em District of West Vlmnla. and the 
UDited States District Court for the West.
em District of Mlasow1 ah&ll experiment 
with varioua methods of reducln&' cost and 
delay In clviJ Utlratlon, tncludl.nr alternative 
d.llpute resolution. that such district courts 
and the .Judicial Conference of the UDited 
States shall aelect. 

cc> STul>T OJ' Rat11:ra.-The Judicial Con· 
ferenoe of thf' Unlted States, In consultation 
with the Dlrector of the Federal .Judicial 
Center and the Director of the Adm1n1stra· 
ttve Office of the Unlted States Courts. 
shall atud)' the experience of the district 
courts under the demonstration prorram. 

Cd) RJ:PORT.-Not later than March 31. 
1995, the .Judicial Conference of the Unlted 
States shall transmit to the Committees on 
the Judiciary of the Sent.te and the House 
of Representatives a report of the result.a of 
the demonstration pr()ff&m. 
SEC. 111$. A.tmfOIUliTlON. 

Cal E.uu.T btn.DaafTATIOW DlsnJcr 
CotrRTS.-There .II authorized to be appro
priated not more than $15,000,000 for fl.seal 
pear 1990 to Cl.rT1 out the resource .and 
plannl.nl needs necessary fort.he ln:lplemen· 
tatlon of leCtJon 103<c>. 

(bl Wl"U:MICllT4TIOW OJ' CHAPn:I! 23.
There Ill authorlt.ed to be appropriated not 
more than $5,000,000 for fl.seal year 1990 to 

Implement chapter 2S ot title .38, United 
States Code. 

(Cl DalOKITllATIO• PaooJIAJl..-There ls 
autbortzed to be appropriated not more 
than $5,000,000 for fiscal year 1990 to C8JT)' 
out the provlalons of section 104. 

TITLE II-FEDERAL JUOOF.SHrPS 
SECTION Zit. SHORT TITLE. 

Thia title may be cited u the "Federal 
Judgeship Act of 1990". 
Ye IC. CIRCUIT JUDGES FOR nu; CIRCUIT COURT 

OF APPEALS. 

<•> IJr ODR:IW..-The President shall air 
point, by and with the adv!~ and consent of 
theSenate-

<1 > 2 additional clrcult Judgea for the third 
Clrcult oourt of appeals; 

<2> 4 additional circuit Judges for tbe 
fourth circuit court of appeals; 

(3) 1 additional circuit Judge for the fifth 
Clrcult court of appeals; 

(4l 1 additional circuit Judge for the sixth 
circuit court of appeala; 

<5> 1 additional Clrcuit Judge for the 
e.lahtb circuit court of appeal&; and 

C6l 2 additional circuit Judees for the 
tenth circuit court of appeals. 

(bl TABu:s.-In order that t.he table con· 
tamed In 1eet.lon 44Ca> of title 28, Unlted 
Sta.tea Code, wtll, with respect. to each Judl
clal circuit, reflect the chances In the total 
number of permanent circuit Judreabipa au· 
thorized u a result of subaectlon <a> of this 
aectlon, l1lCh table la amended to read u fol· 
lows: 

"Circuit.a Jlumber of Judges 
District of Columbia ... ·---··-····.. 12 
Pl.rst ·-·-·-·------............. 6 
Second.................................................. 13 
Third····--···-·-···-··· .. ··-··-.............. 14 
Pourtb ............ ·--· .. ·-·-·-·--··-· 15 
Pl.fth ..... -·---···--•M•M•--•-H••• 1'1 
Sixth ...................... -·-· ........ - ......... UI 
Seventh......... . .. ·--·-- 11 
Eighth--·-···--·.. 11 
Ninth--·- 28 
Tenth.·--- 12 
Eleventh....--- 12 
Federal ................................................. 12 • ". 

llllC. - DISTRICI' lt!DGIS roll TRB DISTIUCT 
COOJtTS. 

(al bl OP'DW..-Tbe President ahall ap
point, by and with the advice and oonaent of 
theSenate-

U > 1 additional district Judge for the west
ern district of Arlc.l.nau; 

<2> 2 additional d.lstrict Judfea for the 
northern district of Callfomla; 

<3> 5 additional district Judges for the cen· 
tral district of C&llfomla; 

'4> 1 addit.ional district Judre for the 
aouthem district of Callfornbi; 

<5> 2 additional district Judges for the dis· 
t:rtct of Connecticut; 

<6> 2 additional diltrtct Judges for the 
middle district of Florida: 

('1) 1 additional district Judge for the 
northem district of Florida: 

C8l 1 additional district. Judee for the 
aouthem district of Florida; 

ct> 1 additional diltrlct Judre for the 
middle district of Oeorrla.: 

<10> 1 additional district Judge for the 
northern district of Illinois: 

<11> 1 additional district Judge for the 
aouthem district of Iowa.; 

<12l 1 additional district Judge for the 
west.em district of Loulstana: 

<13> l a.dditlonal district Judge for the dis
trict of Maine: 

CH) 1 addltlonal district Judge for the dis· 
trlct of Ma.s.w.chusetts: 

<15> 1 additional dJstrlct Judre for the 
southern di.strict of Mississippi; 

• 
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.a!G}. l irirrlditlooal d5t.r:!cl judge fo.r the 

eastern district- o1 Mfssonrl; 
<17 J ! aci'dltfo~a.l dl.strict Jud'g-e for the d'fs. 

ti'ict o1 New Hampshtre; 
ClSJ 3 add."tkmal diztrict. Judges tor the dls

bid or New Jeney; 
l19) 1 e.ddltionaJ di:3trkt Judse for Lhe t:Hs

tx!c1 of New Mexko;i·. 
c201 l add1Uona::r1dr.strlet judge for the 

southern district of New York; 
(ZlJ 1 additional distrlrt Judge for the 

H.'.5'tern dM!ti'iea oi New Ydnt; 
<22> I !Mklltion.a.I diatttct Juds'e for the 

mldd!i? «ilzt.rici of North Caroiina; 
Cl3) l aOO::ltloo al distrl.ct Judge f m the 

northern district o! Otla.homa; 
<241 1 addltlonaJ distrfct judge for the 

western dfstr:let of OklahOT'l'ta; 
(25) l Mkl!tlona.I di.nrlct. judge tmr the dis

trict d' Oregon; 
(:J!Jl) 3 ®ddlthme.l di<ruict judge.s tr.w the 

~district of Pennsylva.nJ.a; 
<27) I additional district judite; for the 

m.lddle distrk.t of Pennsytva.nfa; 
<2t1' 1 addltlonal district Judge tar the dis

._ of &ntb Cl>rollna; 

<::I>> 1 oddltloml -- Judge for Ille 
~rn dli~rlrt of Tennessee:: 

(3-0) l Mkl.iUooaJ diW1ct. judge for tbe 
we:s.te..rn district. of Tennessee: 

<31 J ! addttionaJ district Judge for the 
northern dbtrlct of Tex~ 

(32) 3 additkm.al cllMrlct ,Judges for Ule 
southern di.strict of Texa.a; 

tJ.3} A a.drutional d±.:W1ct. Judge for the 
western. diatriict g,f Te~ 

l34l l. a.ddit!o.m.l district Judge !or the dfs.. 
trlct of utah; 

<35} 1 addttlonaJ distrld JOOce far the 
~tern distnet of Washington; 

(38} n a.ddttlOil:al dlstrtct judge for t.be 
northern <ilirt.rJ<:$ of We.t Vlrgtnla; 

<37) l additional dat.rici. judge for t.he 
southern dJ.sirict o! West Virginia; a.nd 

<l8J 1 e.dd1t1ona.l district Judge !or the d!s-
trtet of Wyomintr. 

0>) E:!nsnNG .hi'DGltSHIPS.-flJ The exJst.. 
ms d1strl.ci. Judge:ih.tpa for t.he weztem d!s
t..oicl. o! .&.raansaa, t.he northenl dl:8trlrt of 11-
linoi.s, thi! northern dYi.Uic!. ot Indi~ the 
distrkt of Ma.ssa.chusetts, the western d.is
trlcl of New Yorll, the ea.stern distrlcl. of 
North Caro1irm, the northern district of 
Ohlo,. ar..d the western dlstrlct o.r W2Sh1ng
ton authorlz...."'d bJ &:ection ~b) of tbe 
Ban!Iruptey Amendmffita and Federal 
Judgeship Act. of 1934 (Public La.w 9Q.-.l.5.3, 
98 Stat.. 3-!7-348.) s.hall. a.a of the effective 
date o! this title, hie authorized under sec· 
Uon 13:l of tttJe 38, United Stares Code, and 
the incumb€nt.s in tho9e offices shall hold 
the o.11"1ce tmdu ~ 1l3 c.1 Utl2. %8, 
United Statt'S Code. 1M l!LII).C'Ilded by this 
tltle. 

(2.MAl The existing two district. Judgesh.i;;s 
for the en.stem and western districts ol. Ar
b.nsa.s (provided by sretion I33 ot tttre %8. 
United Sta te-3 Code, aa 1n e!!eet on the day 
before the e.fJectt .. ie- da.t.e cf this titlel shall 
be district. judiresb!Pli for the e8..!tern dls
trlc:t of Arllanaaa only, and the incu.m.bent.a 
of such judgeships .s.ha..11 b.ol.d the oflicea 
under sectiori. 133 o! title 28., United st.a.te9 
Code, as amended by this title. 

fB) The exlstini;r district .ftldgeshlp for the 
nortlwm and acmthern ct1strict8 of Iowa 
fprovi-Oed by .se-c'Uon 13.3 of title 2a, Un1ted 
Sta:tee Corle, as In effect Oil the day befor-e 
the ei!o?etive date of this \Ille) shall be a dis
t.net judgeship !en the no...-t.hern dl.smct of 
Iowa only. and the incumbent of au.ch 
Jud.Jjresbfp shall hold the office under sec
Uon 133 of tttle 28, U'n1ted States Code, u 
smern:!erl by this tit}e. 

<C> TM e:ili<!ng - J..0.:eshlp fer !he 
northern., ea.stem, and western d!stri.eta et 
Okla.ho.~ .i~o. bG' eectlon 133 al litle 
2a, Un:lt..ed St.ata. Cc~~ a.a im. effect oo t.be 

da.;v before the effecthe date of t.hls Utk!J 
and the occupe.nt or whk.h b&!. hia official 
duty station a.t Oklahoma City on the date 
of enactment of tl'l!:s ttUe. ahaD be a. district 
Judgeship for the western district ol Okla
homa. only, ILI!d t.he tnc:wnbml. of such 
Judges.hip sh1ll hold the office under aec:
il<ln ua of m1e 28, United Stal.ea COO.. u 
&mEnded by this title.. 

(C) 'I'nl:PoRA.B.'!' JUDGB.S.EJPS..-Tbe Pres.1-
dent shall appoint. by &n.d with the a.dvtce 
and consent of the Senate-

m 1 additional district fudge '"" the 
northern dl.strici of Alabama; 

(2) l additional district Judp for the -
em district of caiilornta.; 

(3) l addltlonal dlsl.rle1 luds• for the dis
trict of Hawaii; 

(4} I a.dd1tlonal district Judge for the cen
trnJ district of Illln.olll; 

(5) 1 a.dditton&l dMtrict Jttdg:e for the 
southern dJzt?fd of IllJ.noh: 

161 1 a.ddltlonal dl6tnd - far the dl&
b'ld. ol Kansaa; 

<7J 1 a.dctitional dbtriei judge for \kw .ea-. 
ern dlstrlct of Michigan: 

(IJJ l ad'dttiomJ clistrfet .fttdee far the east
ern district of Mfssowi; 

CIJJ 1 additional d.istr1d JOO&e for the dl&
trlct of Ne!Jra&ka; 

<101 1 mddlllonal dlltrlcl. Judre for tlle 
northern district o1 New York; 

<lll l additional district .!tld&e f0< the 
northern district o! Ohio; 

<121 1 o.dt!ltlonsl dlstrlct Jndge for the 
ea.stern dfstrlct ol Pemmyl"""1a; 

{131 1 additional distr!et Judge fm Ille 
eaatern district o! Te::zas;: a.nd 

<141 1 s.ddltlonol cll>t.rld Judge for the 
eastern dist.rid of V-
Tbe first V&eanC31' in the office ol di.str1ct. 
Judge In each of the Judicial districts: nam.ed 
in th1s subsection. occun1.ng five yea.ra or 
mare aft.er the effective date of thf:I title. 
•h.U not be filled 

Cd) TAmJ!S.-ln order that the t.abJe con
...m..@ In aectlon 133 of Utle 28. United 
st.ates Code. ...rn, with reopect t.o eacll -
ele.l district, refiecl the chanres in the tot.al 
number ol <>erma.nent districl. Judgeohlpa 
authorized a..s a result of aubsecUona Cal and 
CbJ ot thl8 section, au.ch table ls a.mended to 
read a.a follows: 

"DtSl'RICTS 
Alabama; 

NonhenL..------·--·-MjddJe ______ _ 

Southern __________ _ 
Alaska. ______________ _ 

Arl2ona-.. 
Ark&csa.s: 

Ea.stem-····-·--··---·-..... ··-··
Westem ···-···-··-·-·-··-··--·····-··· Califomls: 
North em. ---·-··--
:Ea.ztem_. __ ···---

Ce11tntl .. ----···----
Sout.hern.---··--···--··--Colorado __ _ 

Connecticut--···----
Delaware···-·······-···-····-······-··-··-
District o! Columbia -----·--··-···· 
Florida: 

Northern 
Middle Sou them _________ , 

G•"'l!la: Northe•m.. ___ _ 

Mlddle--·- ·-···-Southern. ... _. ________ _ 

Hav1ttf_._····-·--·····--··-·-···-·····---
ldaho .... - ..... - .. ·--·····--····--··----·-
Illinois: 

Nort!Je.m.. 

c.n .... ~1-----·---
Sou them .... ----·-·----

7 
3 
s 
3 
a 
6 
3 

H 
8 

2'I 
8 
1 
8 
4 

15 

• 11 
18 

11 
4 
s 
' 2 

:12 
3 
I 

Indiana.: 
Nort~ 

SlruUl~----
Jowa: Ncrth2rn._. ____ _ 

Soot.hem....._ ______ _ 

Kamas; ___ ·------
Keninety: Eaa:tem_ ________ _ 

Western ___ , 
Eastern and Watem ____ _ 

Louisiana: 

Ea.stern..--·-----·----Mlddle _____ . ____ ., ___ _ 

We:stem ·--····----··~-·---···· 
Maine.·-···-·---····-···--··-···--·--
Maryland ..• - .. ·-··-·-·---·-·---· Masmachmetu .. __ , ___ _ 

Michigan: 
Ea.stem_ 

Wer>tem--·---·-----
Minnesota ··-- --·--
MWiBslppl: 

Northern·-··-··---·----
Bout.belU----

M1'sourl: 

Eaatern.--------
Westem ------·--·-Ea.stem a.nd Western_. __ _ 

Monta.na·-----·-·----·--
Nebnska --·-·----····------
Jl..-ada ·--·-··--··--·-·----·-·-· 
""" Hampshire WevJersey_ ... _____ _ 
Nev Mexico_. 
New Yott 

Nortl>ern...-·-----
Southeffi. 
Eastern·--·-····-··--·-·······---· 
Western-·-·-··-·---···-·---

North carol!na: 
Eastem.---··-····-·-··-··--··-··--·-Mlddle _ .. ______ _ 

Western--· ·-----
North DU.at.a.. 
Ohio: 

Northem.-···-·-······-······--···--
Southem .. --.---·----

Okla?1oma.: 
Northern·---····-···--------
FMtem .............. --·----·-·~······-
Western ............ ·---·-··-······ .. ··-··-
Northern, :c:ast.em., &00 Western .. Oregon __________ _ 

Penns!"\v&D]a: East<m.._. ________ _ 

Wddle--··------··-
Western-·-----·---

Puerto Rico ... -·-·------
Rhod'e Island ....................... ·-···-·-···--
South Carolina ... _ .. , ......................... --. 
Eouth Dalr.ota ..... - .. -·····-····---·-···-·· 
~ 

E..t.ern-···--···---
Middle ··-····-----··----··Western-----·--·--·-·--Te= 
Northe!U-.. -·-··-----
Sol!th.em ... -····--------·--:E:a.stero.. .. _ ....•... ,_. _______________ _ 

Weztern -··-······-········-·-··-····-··-·· 
Ulob-····-····················-·-··-·······-···-
VenDOllt. ~·--·----··----
Vjqjnja: 

E?.Stet1"L-----·-~---·-Western ____________ _ 

Washington.: Euteru,__... ________ _ 

Western··---
West Virginia: 

Northern---·-·--··-·-·-·-
Sout.hern .••• --··-·-····-·-··-·---

Wlscom!n: 
l":ut.em.-----
West.em 

w..,m1ng,---------~ 
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(al ~ 0Elf1:1W..-The President shall ap. 
point. by and with the 1M..ovlce and conaent of 
the Senate, one addltlonal Judge for the DIB· 
trlct Court of the Vtretn lsl&nda, who shall 
hold office for a term of 10 :rean and until a 
aucces.sor ta cho.aen and Quall.tied. Wllesa 
sooner removed by the President for cawie. 

(bl Alo:m>KD"? TO ORGA.ll'IC Acr.-ID order 
to reflect the change in the total number of 
permanent Judieahlpa authortr.ed u a result 
of subsection (al of thla section. aeetlon 
24<al of the Revised OrglLlllc Act of the 
Vlrgln lsla.nda (88 Stat. 608; 48 U.S.C. 
18H(all I& amended bJ 1t.r1k.ln( "two" and 
insertlni "thr~". 
8EC. IOL AL'THORlZATION OF APPltOPRU.TION!L 

There are authortr.ed to be appropriated 
1uch. suma u may be neeeasary to C&lTf out 
the provisions of thll title. lncludinl auch 
aums u may be necessan to provide appro
priate space and facWties for the judiclal 
positions created bJ th.la title. 
SEC. IOI. EFFECTl\1i: DAT& 

This tit.le shall take eff~ on the date of 
enactment of this title. 

Mr. THURMOND. Mr. President, 
today I rtae along with Senator BIDER 
to introduce the Judicial Improve
ments Act of 1990. This bill ls designed 
to meet the needs of the Federal Judi· 
ciary by developing within the Federal 
courts a procedure for Implementing 
civil Justice expense and delay reduc
tion plans and to provide for addition
al Federal Judgeships necessary to 
handle the increased crim1nal and civil 
caseload. 

Title I Is derived from the Civil Jus
tice Reform Act introduced by Senator 
BmEM a.nd myself. Our 1oal 18 to 
reduce litigation costs a.nd to increase 
the administrative efficiency of the 
civil litigation process in the Federal 
courts. 

Over recent years. the workload of 
the Federal court system has in
creased dramatically. It 1s this commit
tee's responsibility to assure that the 
manpower a.nd equipment necessary to 
meet this increased workload 1s provid
ed. Currently, there Is a feel.lnr among 
many members of the bench a.nd bar 
that civil Uttratton in the Federal 
court system 18 much too costly and 
takes far too much time to resolve dJa. 
putes. 

Based upon these concerns, the leg
islation we are introducing today em
bodies principles from which each 
Federal district court •111 develop 
their own pla.n for creating neater ef
ficiencies in the civil lltlratton process. 

Mr. President, It Is appropriate to 
consider procedural changes which 
will reduce the costs a.nd delays con· 
fronted by those who seek to resolve 
their disputes through the civil lltlra
tlon system. However, a.ny attempt to 
reform the civil Justice system ill futile 
without providing adequate Judicial 
manpower. 

Title II of the bill will create 77 addi
tional Federal Judgeships, Recently 
enacted drug a.nd crime legislation in
creased the ca.seload of ma.ny Judges 
across the country. As a result of the 
needs of the Judiciary from the specter 
of increased drug and crime related 
prosecution a.nd Its Impact on the Fed· 

eral docket, I believe more Judgeships 
are vitally Important. Additionally. we 
incorporated recommendations made 
by the Judicial Conference reflecting 
their assessment of where Judicial 
manpower ahould be placed. The 
result is a provision to create addition· 
al Federal Judgeships which we believe 
will adequately address the current 
needs of the Judiciary. 

Mr. President, as rank1nl member, I 
look forward to working with the 
chaJ.nnan of the Judiciary Committee 
to create neater efficiency and in
crease the manpower in the Federal 
courts. 

By Mr. XEN.NEDY: 
8. 2649. A bill to provide for lm· 

proved drug abuse treatment and pre
vention: to the Committee on Labor 
a.nd Human Resources. 

DJl'CJG &:l'CJU TUAno::!lt A1fJI Pl:naT101' 
IKPB.OVDU:R'r ACT 

•Mr. XEN.NEDY. Mr. President, 
today I am introducing the Drul 
Abuse Treatment a.nd Prevention Im· 
provement Act of 1990. 

Drug abuse in America continues to 
be a disease of epidemic proportions. 
Its symptoms have spread to every 
comer of our society and beyond. The 
epidemic manifests Itself in shattered 
Uves, devastated fa.milles, a.nd overbur: 
dened courtrooms. classrooms, and 
emergency rooms throughout tthe 
country. 

Historla.ns remind us that we have 
been filhting one drua war or another 
for decades. But the release of the 
Bush admtntstratlon'• first antldrug 
strategy last September brought a new 
eenae of energy to our efforts. 

Eight months after the release of 
the strategy, it ill too SOOD to l&Y 
whether these effort.a have borne 
fruit. In aome pockets of society, en· 
couraama hlatorical trends have con· 
tlnued. But lll&DY of us rem&in con· 
cemed tha.t the national drug strategy 
Is eeriously defective because It lacks 
balance. The President and his advis
ers fall to recognize the prominent 
role that treatment and prevention 
must play In combating drug abuse. 

The long-term aolutlon to the dru1 
epidemic wlll not be found In distant 
coca.fields m Colombla, or in over
crowded holdtne cellll m Inner-city 
police precincts. Instead., real ratns 
against drugs will be made when 
schoolchildren are persuaded that 
drugs use Is harmful, when communl· 
ties rally to create a cllm&te in which 
drua use 18 unacceptable, and when 
treatment 18 offered to all who wish to 
rid themselves of a drug habit. 

The admlnlstratlon persists in the 
belief that crime control can aolve the 
ta.ngle of social factors that contribute 
to the sell-destructive behavior of 
drug use. For the past 2 years, the ad
ministration ha.a sent a.ntidrul budgets 
to Congress in which '10 percent of the 
resources are devoted to reducing the 
supply of drugs, and only 30 percent to 
reducing demand. 

Drug Polley Director Wllllam Ben· 
nett ha.a used his office as a bully 
pulpit, but he ha.a largely preached 
the 1oapel of law enforcement. He has 
stubbornly refused to pay more than 
Upservtce to the fundamental goal of 
treatment on request a.nd, on occasion, 
he has belittled the Importance of 
drug education. 

The most recent evidence of the ad· 
ministration's misplaced priorities is 
the legislative package tt transmitted 
to Congress yesterday. This massive 
proposal is brtm:mJng with new threats 
to civil Ubertles. new cr1m1nal penal
ties, imposing forfeiture provisions, 
and novel interdiction strategies. Yet 
It contalna no proposals for drug abuse 
prevention and only two treatment-re· 
lated proposals. 

Whatever the merits of the supply. 
aide proposals In the legislative pack· 
age submitted 1esterday, It ts clear 
that they are the product of consider· 
able effort a.nd attention. It Is equally 
clear that virtually no energy ha.s been 
expended to devise bold a.nd innova
tive means of reducing the demand for 
drugs. 

Just as Congress last year redressed 
aome of the budgetary Imbalance in 
the President's drug strategy, the leg. 
lslation I propose today ls intended to 
redress the legislative Imbalance. The 
bill contalna a number of innovative 
demand reduction proposa.ls that have 
either been cenerated by the legisla· 
tlve process in the past year or that 
have otherwise come to mr attention. 
This proposa.ls represent a comprehen
aive effort to Improve the Jn8J1Der in 
which this country delivers drug treat
ment and prevention services to Its 
citizens. 

TIUe I of the bill Improves and ex
pands the ca.te1orical arant proanms 
adm.1n1stered by the Department of 
Health and Buman Services. These 
programs are designed to ta.reet popu
lations that have a.n especially acute 
need for.services. They will enable the 
Federal Government to sponsor model 
programs that can eventually be repU· 
ca.ted by the States. The bill will 
sharpen the focus of current pro
grams, such as the one for pregnant 
a.nd post partum addicts a.nd their in· 
fa.nts. In addition. new grants •111 be 
offered for tra.1nlng treatment and 
prevention professionals. for drug 
treatment In the crim1nal Justice 
system. for rural substance abuse, for 
more drug treatment in the national 
ca.pita! region. a.nd for comprehensive 
community-based drug prevention. 

Title n of the bill revises the 
ADAMHA Block Grant Program. The 
block arant Is the prtnlcpa1 means by 
which the Federal Government dis
tributes treatment resources. We must 
enrage in a multlyear strategy to fund 
this program at a level that will assure 
treatment on request for ever..:v addict 
seeking It. 

First, the bill authorizes $2 billion 
for this program In fiscal year 1991, a 
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Mr. Chairman and members of the Committee, I am Walter 

McGovern, Senior Judge of the U.S. District Court for the Western 

District of Washington, and Chairman of the Judicial Conference 

Committee on Judicial Resources. I am here today as a 

representative of the Judicial Conference of the United States to 

speak in support of Title II of S.2648, the provision to create 

77 additional judgeships for the U.S. courts of appeals and the 

U.S. district courts. On behalf of the Judiciary, I express our 

appreciation for your leadership role in introducing legislation 

to address the pressing judgeship needs of the Federal courts. 

We thank you for your efforts to provide the resources so badly 

needed in the Judiciary. The authorization of the 77 additional 

judgeships in this bill is absolutely essential to the well being 

of the Federal Judicial System. But, Mr. Chairman, as I will 

describe in greater detail later in my statement, the present 

needs of the Judiciary for new judgeships is now near 100. 

It has been nearly six years since additional judgeships 

were last authorized for the Federal courts. During that time we 

have seen tremendous changes in both the volume and the 

complexity of the workload of the courts. Numerous pieces of 

legislation in recent years have had a strong impact on the 

courts. The implementation of the sentencing guidelines, new 
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initiatives to fight the war on drugs, and the advent of 

mandatory minimum sentences, have all resulted in substantial 

additional work for the courts, and all have the potential to 

increase the burdens even more in the coming years. 

Since the last judgeships were authorized in 1984, the 

number of criminal cases filed in the district courts has grown 

by nearly 30 percent. Drug cases alone have increased by nearly 

130 percent and now represent approximately 30 percent of all 

criminal cases. With the recent increases in the law enforcement 

and prosecutorial staff in the Department of Justice, we can 

expect a continuation of this trend, perhaps at an increasing 

rate. The changing nature and volume of the criminal caseload is 

of particular concern, as it relates to the need for judgeships, 

because of the special demands and the requirements of these 

types of cases. 

The civil caseload of the district courts has not followed 

as consistent a pattern as criminal over the last six years, but 

nevertheless, it still represents the large majority of case 

filings in district courts. Civil filings have fluctuated 

considerably, primarily because of Social Security cases and 

student loan defaults, neither of which require substantial judge 

involvement. The remaining civil caseload had increased 

consistently since 1984, until the recent temporary reduction 

resulting from the May 1989 change in diversity jurisdiction. 
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After the initial impact of the change in the jurisdictional 

amount for diversity cases, we can expect civil filings to return 

to the increasing trend of past years. Even with the current 

volume of cases, there are many courts which cannot devote the 

proper time to the civil docket because of the demands associated 

with criminal cases. In the courts hardest hit by the drug 

caseload, judges are devoting an increasing portion of their ti.me 

to the criminal docket at the expense of the civil cases. This 

will occur with increasing frequency unless appropriate resources 

are provided to deal with all cases in the district court&, both 

civil and criminal. 

In the courts of appeals, the situation is similar to that 

of the district courts. New filings have grown by nearly 30 

percent since 1984 and by 13 percent in just the last two years. 

A portion of the increase can be traced to the implementation of 

the sentencing guidelines and the authorizing legislation 

providing the right to appeal the sentence imposed. The workload 

of the courts of appeals has also risen as a direct result of the 

drug caseload of the district courts. In 1984 appeals of drug 

cases represented only 6 percent of all appeals. Since that time 

drug appeals have grown by more than 120 percent and now 

represent more than 12 percent of all appeals filed. The judges 

of the courts of appeals resolve an increasing number of cases 

each year, yet the backlog continues to grow. The current 

pending caseload is nearly 40 percent above that of 1984. In 
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just the last year, the number of pending appeals of criminal 

cases has grown by nearly 30 percent. I mention this increase in 

the backlog to emphasize the seriousness of the situation we face 

today. The workload of many of the courts has reached crisis 

proportions, and if it is not resolved soon with the addition of 

the necessary resources, we will feel the effects for many years 

to come. 

I am sure that the Committee members are aware of the fact 

that the Judicial Conference makes recommendations for additional 

judgeships every two years. Under normal circumstances, the 1990 

recorrunendations would have been considered at the September 1990 

Conference session. In recognition of the growing workload 

trends and the potential for consideration of judgeship 

legislation during this session of Congress, the Conference 

accelerated the process of developing recommendations for 1990. 

This was done in an effort to provide the Congress with the 

present needs of the Judiciary and in response to your letter of 

January 25, 1990, to the Administrative Office of the u. S. 

Courts, in which you requested an update on the 1988 Judicial 

Conference recommendations. On June 6, 1990, the Conference 

approved recommendations for 96 additional judgeships, 20 for the 

courts of appeals and 76 for the district courts. We realize 

that these recommendations were approved too late to be included 

in the bill you are considering today. I have attached a draft 
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bill containing these recommendations at Exhibit 1 for Conunittee 

consideration. 

The recommendations contained in the draft bill resulted 

from the 1990 Biennial Survey of Judgeship Needs which falls 

within the jurisdiction of the Committee on Judicial Resources, 

which I chair. I would like to briefly explain the process we 

use to arrive at our recommendations. The survey and analysis of 

judgeship needs are conducted by the Subcommittee on Judicial 

Statistics which consists of five members of the full Committee. 

Every two years the Subcommittee requests that each court review 

its judgeship requirements and submit a detailed justification 

explaining the basis of any request for additional positions. 

The Subcommittee considers these requests in conjunction with the 

recommendation of the appropriate circuit judicial council. 

Using this information and the most recent workload statistics, 

the Subcommittee then develops a recommendation on the judgeship 

needs of each court for consideration by the Committee. The 

Committee reviews the analysis of the Subcommittee and then 

forwards its recommendations to the Judicial Conference for final 

consideration. A more detailed explanation of this process is 

attached to my statement at Exhibit 2. I want to emphasize the 

fact that a judgeship request from the Judiciary does not reach 

the Congress until it has been reviewed by four separate panels 

of judges: the judicial council; the Subcommittee; the Committee; 

and the Conference. This process does not result in Conference 
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endorsement of all judgeships requested by the courts. The 

Conference recommendations have always been less than the court 

requests. Nor does the process rely on any estimates of 

potential caseload gro'Wth. Even though there have always been 

substantial delays in obtaining authorization for additional 

judgeships, all recommendations are based on current caseload 

information. As a result, the Conference recommendations are 

on the conservative side, and represent our minimum requirements. 

In fact, if we were to project our needs as of January 1993, 

probably the earliest date when the judgeships created by this 

bill could be in place, our request would be for well over 100 

additional judgeships. 

The recommendations for 96 additional judgeships were based 

on workload data through calendar year 1989 and represent what 

the Judicial Conference deems as the minimum number needed to 

deal effectively with the existing caseload of the courts. There 

are many differences between the Conference proposal and s. 2648. 

I will not attempt to point out all of those today, but would 

urge the Committee to increase the number of judgeships included 

in your bill and incorporate all of the judgeships recommended by 

the Conference. The judgeships which are not included in s. 2648 

are just as necessary as those which are included. While many of 

the districts for which the Conference has recommended additional 

judgeships may not have a heavy criminal docket, the need to 

serve the many civil litigants in those courts is, as you 
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frequently emphasize, no less important. In order to assist the 

Committee in evaluating each of the Conference recommendations, I 

have provided a copy of the Survey used for developing the 

Conference proposal. 

In closing I again express the support of the Judicial 

Conference for legislation authorizing additional judgeships. 

While the Conference evaluates judgeship requirements every two 

years, it is much less frequent that legislation is enacted to 

provide those resources. Courts which have a pressing need for 

additional resources are likely to have a critical need in just a 

few years if the resources are not provided now. This makes it 

even more important that the most recent Conference 

recommendations be given full consideration by the Congress at 

this time. Again, we thank you for your leadership on this bill. 

We recognize that it is in many ways a thankless task which you 

have undertaken, but we want to assure you of our appreciation 

and support. Very few pieces of legislation are of land.mark 

proportions--this bill qualifies. Absent meaningful cuts in the 

Federal courts' jurisdiction, the additional judicial positions 

added by this bill are essential to the operation of justice and 

the Federal Judiciary. We stand ready to provide any assistance 

which the Committee may need in processing this important 

legislation to authorize additional judgeships for the courts. 
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Mr. Chairman and members of the Committee, I appreciate the 

opportunity to appear before you today to offer the comments of 

the Federal Judges Association on S. 2648, The Judicial 

Improvements Act of 1990. Title I represents efforts to make 

civil litigation in the federal courts more efficient and to 

assure effective case management. We share those objectives and 

commend the sponsors for their interest in them. We support 

Title II creating 77 new and much-needed federal judgeships. 

Title I concerns us a great deal, however, and we hope that the 

--Ghanges we will recommend here today will be incorporated into 

the bill as it proceeds through the legislative process. 

Mr. Chairman and Senator Thurmond, we sincerely appreciate 

your willingness to listen to our concerns and to consider our 

suggestions and comments. You and your staffs have been cordial 

and courteous. We intend to continue to work with you to insure 

that any legislation addressing the processing of cases through 

the Federal Courts is effective and workable. 

The Federal Judges Associati.on~s an independent voluntary 

dues-paying organization which a majority of Federal District and 

Circuit Judges have joined. The purpose of the Federal Judges 

Association is to seek the highest quality of justice for the 

people of the United States and to preserve and protect the 

ability of the federal judiciary to attract and retain the best 

qualified men and women for judicial service. 

At the outset, we would like to recognize that the 

legislation has been significantly improved since it was first 

introduced. Title II is long overdue and will help to relieve 



some of the backlogs and delays that are occurring. Title I has 

been improved from the original S. 2027 by removing the 

prohibition against the use of magistrates, by eliminating many 

mandatory procedures and permitting districts to continue to use 

procedures that they have found to work well in different 

localities, by shifting the tracking system to only two 

demonstration districts, and by providing for review by 

committees made up of district court judges rather than by the 

judicial councils. These changes mitigate some of the adverse 

--Clffects on the civil justice system that we feel would have 

resulted from S. 2027 as originally introduced. 

To be frank, however, many judges continue to believe the 

subject matter of Title I would be best addressed by the rules 

process. More importantly, we are concerned because this 

legislation only deals with one aspect of the work of the federal 

courts. The numbers of civil and criminal cases have increased 

steadily, as have their complexity. Congress has created new 

areas of federal jurisdiction and mandated time-consuming new 

procedures. Even with the new judgeships fully staffed, the 

federal judiciary will be strained to the limit. We need more 

time to do our work and to render wise decisions according to 

developing law. The lower federal courts also need adequate time 

to commit their reasons to writing in a complete and thoughtful 

manner to enable meaningful appellate review. In the long run, 

no management system for civil litigation in federal trial courts 

can be effective without adequate numbers of judges, relief from 
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crushing criminal caseloads, and reduction in time-consuming 

processes. The priorities of the Speedy Trial Act, the 

burgeoning criminal caseload, and lengthy sentencing hearings 

consume essentially all of many courts' time. 

The Constitution created a government with three equal and 

separate branches. Each branch has important responsibilities 

which impact the administration of our civil justice system. But 

if you read the findings contained in section 102 of s. 2648, two 

of the branches of government appear to be absolved of any 

-responsibility for the perceived problems in that system. 

Section 102(2) and 102{3) place the blame for cost and delay in 

civil litigation solely on the courts and the litigants and their 

attorneys. The roles of Congress and the President also need to 

be considered. Enactment of many statutes impacts on the 

caseload and procedural requirements of the federal courts and 

contributes to cost and delay. Adequate resources are needed for 

the administration of the courts, including personnel and up-to

date technology. For a variety of reasons, judicial vacancies 

sometimes remain unfilled for very long periods. A comprehensive 

approach should at least recognize other causes of the perceived 

problems. 

In the long run, effective management systems in the federal 

courts cannot succeed unless Congress and the Executive branch 

are aware of the impact of their actions on the litigation 

process and of their responsibility to contribute to its 

solutions. 

3 



Mr. Chairman, I would like now to move to several of the 

specific concerns that the Federal Judges Association has with 

the bill. Section 472 provides for the appointment of advisory 

groups; for the study and compilation of reports on civil and 

criminal dockets and the causes of cost and delay; and for the 

advisory groups to make recommendations that 11 include significant 

contributions to be made by the court, the litigants and the 

litigants• attorneys toward reducing cost and delay." The 

requirements of section 472 will take considerable time and 

resources away from the important work of the courts. It may 

well result in greater delays and costs in civil litigation. In 

addition, section 472 presumes that in every federal district 

there is unnecessary delay and cost and that in each district all 

specified parties, including the court, are at fault. I would 

suggest that most federal courts are operating as efficiently as 

is possible, given their resources and the statutory constraints 

under which they operate. 

Section 473 requires each federal district to establish a 

Civil Justice Expense and Delay Reduction Plan. The required 

content of these plans would set impossible targets in many cases 

and thereby mislead litigants, the bar and the public. The 

requirement that the trial is to occur within 18 months absent 

special certification establishes an expectation that cannot be 

fulfilled at the present time in many districts primarily due to 

the volume and length of criminal trials. Eighteen months would 

more properly be viewed as a goal for disposition of each civil 
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case. For similar reasons, no firm trial dates are possible for 

civil cases in many districts. While it is well recognized that 

firm trial dates lead to settlement of cases, the bar learns when 

courts are taken over by criminal cases that the target trial 

dates are not firm regardless of any plan's language. In 

addition, no meaningful target dates for deciding motions are 

possible at the outset of the case - at that time there is no 

knowledge of the number or complexity of motions to be made in a 

case, or across the docket, or what type of trials or emergency 

hearings may be ongoing when the motions are brought. 

For these reasons section 473 should not require that the 

district plans "apply" such principles. Either the section 

should be eliminated so that districts would be free to fashion a 

plan appropriate to their circumstances or section 473 should be 

amended to provide that all advisory groups and districts 

consider such principles in fashioning their plans. 

Section 475 requires complete docket assessment in each 

district at least once every two years in consultation with the 

advisory group. This provision requires that the court be 

involved in almost constant review and assessment with 

complicated and time-consuming procedures. Such reassessment, if 

required at all, should be no more often than every three years. 

Although the review process is greatly improved in the 

current draft, section 474 still includes the chief circuit judge 

on the review committee. Many judges, both circuit and district, 

believe the section should be amended to include only chief 
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district judges. The reasons for this are that most chief 

circuit judges have no experience or expertise in trial court 

management, issues created by the district plans may be raised on 

appeal, and as one respected circuit judge says "not becau:c;e it 

would do any particular harm, but because it is simply 

unnecessary." 

Section 477 provides that the chief district judge shJll 

appoint each district 1 s advisory group after consultation Nith 

the other judges of the court and that the chief judge shall 

--determine the balance of the advisory group and representatives 

of 11 major categories of litigants" in the court. This procedure 

differs from the standard statutory authority for operating the 

district court in 28 U.S.C. § 137, and any final plan would have 

to be adopted by all the judges of the district court under 

sections 471 and 472. It follows that the whole court needs to 

be involved in selecting the advisory group. 

The development of the plan, implementation of the plan, 

review of the plan by the circuit committee and the Judicial 

Conference, use of an advisory group and its appointment, and 

ongoing reporting and assessment required by the statute 

institute a whole new area of procedure. These complex, time

consuming and sometimes repetitive procedures will necessarily 

take away from other work without any evidence whatsoever that 

they will result in benefits to the system. The legislation is 

based on an assumption that it will result in greater efficiency 

and speed in civil cases, but there is no hard evidence available 
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on the cause and effect of the procedural requirements and no 

comprehensive look at the overall problems and their causes in 

the Federal courts. 

Mr. Chairman, we appreciate this opportunity to present our 

views on S. 2648 and we will be happy to answer any questions 

that the Committee may have. We will continue to work with the 

Committee and its staff to address problems faced by the federal 

courts and are confident that working together, we can resolve 

many of the problems. Thank you for your attention and 

'Consideration. 
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STATEMENT BY THE HONORABLE ROBERT F. PECKHAM 

about 

TITLE I OF S. 2648 

Civil Justice Expense and Delay Reduction Plans 

Introduction 

Senator Biden, Senator Thurmond, and other members of the 

Committee on the Judiciary: I am Robert F. Peckham, United States 

District Judge for the Northern District of California and a member 

of the Judicial Conference of the United States. I appear in my 

capacity as chairman of the Conference's subcommittee on the Civil 

Justice Reform Act of 1990. My distinguished colleagues, Chief 

Judge Aubrey Robinson, Judge John Nangle, and Judge Sarah Barker, 

who have expended extraordinary time and energy in helping analyze 

the proposed statute, learn the views of federal trial judges from 

around the country, and formulate recently adopted Judicial 

Conference policies and programs on case management and cost and 

delay reduction, are present today and will be happy to respond to 

any questions from members of the Committee. 

Please permit me to begin by expressing, on behalf of all of 

the judges in the federal courts, our appreciation for being given 

the opportunity here today, on March 6, and on other occasions in 

the past to share with your Committee and its staff some of our 

thoughts about Title I of S. 2648 and its predecessor, s. 2027. 
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At the outset we also would like to acknowledge the concern 

about cost and delay in civil litigation that Senator Biden and the 

co-sponsors of Title I share with federal judges. Work on these 

kinds of problems is not glamorous, but thoughtful people 

understand its importance. As our daily experiences as judges 

demonstrate, one of the most fundamental functions of ci·11ilized 

society is to provide peaceful, respected, and efficient means for 

people to determine their rights and fairly resolve their disputes. 

Thus, one of the most telling measures of the quality of any 

society is the quality of its system of civil justice. In this 

country we are blessed with an adjudicatory system that is capable 

of sophisticated, reliable analysis of the most complex matters. 

As the overview of judicial initiatives that we offer in the next 

section clearly shows, for decades members of the federal bench 

have understood the fundamental importance of making the benefits 

of this system meaningfully available to all members of our 

society. 

Initiatives by the Federal Judiciary 

The federal judiciary has long been conuni tted, unequi'rocally, 

to the values and concerns that inspire this proposed legislation. 

The very first of the rules that have shaped civil adjudication 

since 1938 announces that the objective of the system is to "secure 

the just, speedy, and inexpensive determination of every action." 

For the first two decades the system appeared to function well 
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under the new rules. It was not until the 1960's that substantial 

concern about expense and delay began to surface. The judiciary 

responded with a series of initiatives, including major empirical 

studies of the discovery process in the late 1960's and, in 1970, 

significant changes in the Federal Rules of Civil Procedure. There 

was a second surge of attention to these matters in the late 1970's 

and the early 1980 's, culminating in the adoption in 1983 of 

extremely important amendments to Rules 11, 16, and 26. 

The changes in Rule 11 and some of the changes in Rule 26 were 

designed to encourage moI:e responsible, restrained, and cost

effective approaches by counsel to pleading, motion and discovery 

practices. The changes in Rule 16 and other changes in Rule 26 

were designed (1) to assure that judicial officers "will take some 

early control over the litigation" in all categories of cases save 

those routine matters that are exempted by local rule, ( 2) to 

encourage courts to devote the appropriate level of management 

attention to different kinds of cases (avoiding ''over-regulation 

of some cases and under-regulation of others"), (3) to assure that 

judges and magistrates have the authority and the procedural tools 

necessary to move their cases through the pretrial process as 

efficiently as the needs of justice permit, ( 4) to encourage 

"greater judicial involvement in the discovery process," and (5) 

to provide both counsel and court with additional, more direct 

means for preventing or correcting "redundant or disproportionate 

discovery. " 
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Inspired in part by the same concerns that prompted the recent 

changes in the rules, many district courts and many individual 

judges have initiated important new approaches to case management. 

While space does not permit us to acknowledge all of the many 

courts which have adopted creative approaches to case management, 

we point to a few examples here simply to suggest something of the 

spirit and of the range of ideas that the federal bench recently 

has brought to this field. In the late 1970's, district courts in 

Florida and California established new systems under which lawyers 

were required to propose sensible case-development plans prior to 

the initial status conference with the court and to exchange key 

information and documents before launching formal discovery. 

District judges in South Carolina decided to require plaintiffs and 

defendants, at the time they file their initial pleadings, to share 

with one another and with the court basic information about the 

case by responding to a set of questions drafted by the judges. 

Judges in San Francisco began experimenting with a two-stage 

approach to the case-development process. In the first stage, the 

court limits the parties' discovery and motion work to the core 

matters that they feel they must learn in order to reasonably 

ascribe a settlement value to the case. At the close of that first 

stage, before the parties are forced to spend the substantial 

additional sums necessary to fully prepare a case for a trial, the 

court schedules a settlement conference or invites the parties to 

participate in some alternative dispute resolution procedure. If 
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their good faith efforts to settle the case are not successful, the 

court permits the parties to proceed with the more expensive 

discovery and pretrial motion work that must be done to prepare for 

a full trial of the matter. In Ohio, Michigan, Texas, Alabama, and 

other states, judges worked with members of the bar and with 

special masters to design tailored pretrial systems that permit 

rational and efficient development of the information necessary to 

resolve the tens of thousands of asbestos and other mass tort cases 

that have been filed in the last decade. In New York, judges 

appointed special committees of lawyers who helped the court design 

systems for containing discovery abuse and guiding lawyers toward 

the most cost-effective and productive use of certain discovery 

tools. Courts in Oklahoma and Virginia have adopted innovative 

strategies for moving cases rapidly toward disposition. And all 

over the country individual judges have become more assertive in 

their efforts to help counsel identify issues or areas of inquiry 

which, if actively pursued early in the pretrial period, could 

either dispose of the case in its entirety or equip the parties to 

resolve the matter more efficiently. 

These and many other innovations in case management have been 

accompanied by similarly creative work in the field of alternative 

dispute resolution. In the late 1970's federal courts in 

Pennsylvania, Connecticut, and California began important 

experiments with non-binding arbitration programs. Since those 

early beginnings some 15 additional courts have established non-
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binding arbitration programs. Recently completed studies ::iy the 

.Federal Judicial Center show that such court-annexed arbitration 

programs enjoy widespread support in the bar. Approaching probh~mt' 

of cost and delay in yet another fashion, district cou cts LO 

western Washington, Kansas, Michigan, and the District of CoJ um.bia, 

working with large groups of dedicated lawyers, have implE~mented 

very successful mediation programs. The non-binding summa::-y jl:ry 

trial procedures that were pioneered in the Northern DistJ~ict cf 

Ohio have been used and refined in a number of courts. In ad.di en 

to their innovations in case management, district judges J.~1 

Oklahoma have extended the availability of the summary jury trL.:~ 

to many kinds of cases and have implemented a vigorous arbitration 

program. Judges in the District of Massachusetts refined tt,.e mJ;.J -

trial concept, developed initially in the private sector 1 intc 

various forms of non-binding summary bench trials. In Conne:cticu.L 1 

judges set up machinery for impaneling teams of experts t<i render 

advisory opinions to help parties settle complex constructi1)n casc.~s 

and other matters involving advanced technologies. Led bir a Ll::i:( 

force of local lawyers, the Northern District of Ca Lifun~; ,;. 

established the first early neutral evaluation program :.n l9d' . 

The District of Columbia and the Eastern District of Californ; '" 

recently added similar ENE programs to the ADR services they oi:tH:r. 

And all across the country judges and magistrates, respond:i.n9 1.c 

requests from counsel, have been devoting progressively rrore L.i.mE: 

and energy to settlement conference work. 
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While time does not permit us to cite all of the recent 

judicial innovations in case management and ADR, this brief 

overview suggests something of the energy and creativity that 

federal courts have committed to combating problems of cost and 

delay in civil litigation. As considerable as these commitments 

have been, federal judges recognize that work on the problems of 

cost and delay remains to be done. That recognition is reflected 

not only in the current work by the Advisory Committee on Civil 

Rules, which is actively considering rule changes that would compel 

more direct, less expensive sharing of information early in the 

pretrial period, but also in two important actions recently taken 

by the Judicial Conference of the United States. On March 13th of 

this year the Conference unanimously adopted a policy statement 

that included an intensified commitment to individualized case 

management and a recommendation that each district court convene 

an advisory group to help isolate causes of cost and delay and to 

recommend possible solutions. 

Then, in late April, the Conference adopted an ambitious 14-

point program designed to assess and address cost and delay in 

every district court in the country. Recognizing the valuable 

contributions that thoughtful lawyers have made to the 

administration of justice in so many jurisdictions, this program 

accords a central role to local advisory groups, with balanced 

representation from a cross-section of the bar. Such groups 

already exist in many courts, e.g. , under the Congressional mandate 
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reflected in the 1988 amendments to 28 u.s.c. 2077, or in the form 

of federal practice committees. Under the Judicial Conference's 

14-point program, each district retains the discretion to ask an 

already existing committee (perhaps augmented somewhat to assure 

the appropriate representative balance) to perform the functions 

contemplated for the local advisory group, or to appoint a new 

committee for these purposes. While preserving in each court 

necessary flexibility in these matters, the Conference assumes that 

many courts will elect to combine the responsibilities imposed by 

2077 and its program in one committee in order to avoid the 

resource drains that can attend the proliferation of committees 

with overlapping assignments. 

Under the Conference program, each advisory group, working 

with district judges, will begin its work by conducting a 

systematic, detailed assessment of the court's civil and criminal 

dockets, focusing not only on current conditions but also on trends 

in filings and in demands on the court's resources . Then the group 

will attempt to identify the principal causes of any cost or delay 

problems that it perceives. By proceeding systematically, and by 

working with data that is specific to each individual court, these 

advisory groups will be well-positioned to determine whether 

changes are in order and, if so, what they should be. They will 

recommend any measures that they feel, given the particular 

character of needs and circumstances in their district, hold some 

promise of reducing cost or delay. Most significantly, the 
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advisory groups will not confine their analyses and recommendations 

to court procedures, but also will examine how lawyers and clients 

handle litigation, searchinq for ways these players in the 

litigation drama can contribute to reducing expenses and delays. 

Each district court will carefully review the assessments, 

analyses and recommendations submitted by its advisory group, and 

will implement the proposals that appear feasible and constructive. 

To enrich idea pools and to assure that all potentially useful 

solutions are considered, each district will share its advisory 

group's assessments and recommendations with a circuit-wide 

committee of district judges and with the Judicial Conference, both 

of which may recommend additional measures for consideration by 

individual courts. 

In addition to these grassroots initiatives, the Judicial 

Conference will conduct demonstration programs in districts of 

different sizes and case mixes to experiment with different methods 

of reducing cost and delay (including ADR programs) and different 

case management techniques. Each demonstration program will be 

carefully studied, and lessons learned will be shared with all 

judicial officers in the country. Building from these sources, as 

well as the experiences of other courts, the Conference will 

arrange for publication of a Manual for Litigation Management and 

Cost and Delay Reduction that will describe and analyze the most 

effective techniques and programs. Another important part of the 
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Conference program will emphasize education and training: we will 

establish substantial new programs to assure that all judicial 

officers and appropriate court personnel understand the most 

current case management strategies and other programs for cost and 

delay reduction. 

To coordinate this extensive, multi-dimensional effort, the 

Judicial Conference has created a new Committee on Court 

Administration and Case Management. The Director of the Federal 

Judicial Center, or his designee, shall serve ex-officio on this 

Cammi ttee, to assure appropriate integration of research and 

judicial education programs. To assure that the learning that is 

generated by this new Conference program appropriately flows into 

the Congressionally mandated rule-making process that has worked 

so well for more than 50 years, a member of Conference's Advisory 

Committee on Civil Rules will serve regularly on the new Committee 

on Court Administration and Case Management. 

As this description of judicial initiatives makes clear, 

federal courts have made combating cost and delay in civil 

litigation one of their highest priorities for many years. Thus, 

when we respond to Title I of S. 2648 we do so against this 

extensive background of our own front-line efforts to address the 

concerns that inspire this proposed legislation. 
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The Evolution of the Judiciary' s Position on the Proposed 

Legislation 

Perhaps because no active judicial officer was asked to serve 

on the task force whose work informed the first version of this 

legislation, s. 2027 caught the vast majority of federal judges by 

surprise when it was introduced in late January of this year. 

Reacting quickly to set up machinery to examine this legislative 

initiative, the Executive Committee of the Judicial Conference 

appointed the subcommittee that I chair in early February. Despite 

our heavy trial schedules, we began immediately to study the 

proposed statute. While the very short time prior to the first 

hearings on March 6 did not permit us to complete a detailed 

analysis 

speaking 

of the many components of the bill, Judge Robinson, 

on that occasion for us, articulated some of our 

fundamental concerns about legislation that would reach into areas 

so clearly procedural, so clearly the province of the courts and 

the Congressionally mandated rule-making process. 

By March 13th we had developed a substantial written analysis 

of some of the key provisions of S. 2027. On that day the Judicial 

Conference of the United States, during its regularly scheduled 

semi-annual meeting, voted unanimously to adopt the analysis we had 

prepared, to oppose s. 2027 as drafted, and to endorse a policy 

statement (alluded to above) re-affirming its commitment to 

individualized case management. Because it was prepared under 
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such time pressure, our written analysis focused primarily on those 

provisions of the bill that would have represented the most radical 

and troublesome departures from the approaches to case management 

that the judiciary had worked so hard over the preceding two 

decades to refine. Despite this necessary emphasis on unproven, 

detailed procedural prescriptions, our analysis of s. 2027 clearly 

articulated the view that this kind of legislation "imperils the 

vitality of the rule-making process." 

During the latter half of March and the first half of April 

we continued to consider how best to respond to the concerns and 

purposes that inspired Senator Biden's legislative initiative. Two 

dominant themes emerged from our many hours of work during this 

period: ( 1) responsibility for the kinds of procedural matters 

covered bys. 2027 should remain in the judiciary, and (2) the most 

constructive course was not to superimpose nationally one uniform 

and unproven new system, but to ask each district to assess its own 

needs and to tailor appropriate responses to them, while 

simultaneously committing the Judicial Conference to conducting, 

in a limited number of volunteer courts, carefully designed 

experiments that would assess the ef £activeness of a range of 

different approaches. 

These themes play major roles in the comprehensive, 14-point 

program that the Judicial Conference adopted in late April, a 

program designed explicitly to achieve the purposes and to promote 
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the underlying values that Chairman Biden articulated in 

introducing s. 2027. We presented and explained the Conference's 

program to the Chairman's staff in late April and early May, hoping 

that adoption of this ambitious, unprecedented undertaking would 

persuade the sponsors of s. 2027 that legislation in this area was 

unnecessary. While the Chairman and the Committee's staff listened 

and responded to many of our concerns about S. 2027 as introduced, 

we failed to persuade the Chairman that legislation was not 

necessary. Given that failure, the Executive Committee authorized 

the legislative specialists in the Administrative Office of the 

United States Courts to submit to the Committee's staff various 

proposals that the subcommittee felt would improve the proposed 

legislation. 

The Committee's staff responded positively to many of these 

suggestions, and on May 17 the Chairman and Senator Thurmond 

introduced, as Title I of s. 2648, a substantially modified version 

of the original bill. In ways we specify in a subsequent section 

of this statement, some of the significant provisions in the 

revised version of the proposed statute are consistent with the 

Judicial Conference's policies and its 14-point program. There 

remain, however, important respects in which the two approaches 

differ (we discuss some of these matters in some detail in a 

subsequent section). Moreover, even the modified version of the 

statute would compel the judiciary to adopt programs and to develop 

practices or local rules that conform to principles set forth in 
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the proposed statute, principles that are undeniably "procedural." 

The subcommittee tried to persuade the Chairman not to insist 

on mandating conformity with procedural principles. For reasons 

we elaborate below, the failure of that effort leaves the bill in 

a posture that the strong majority of federal judges disfavor. 

Moreover, it is only in the days immediately prior to the final 

preparation of this statement that many judges have had the 

opportunity both to study the modified version of the proposed 

legislation and to discuss with other judges in some detail issues 

raised by it . For example, the Conference's Committee on Judie ial 

Improvements, which has judicial representatives from each of the 

federal circuits, was unable to meet and consider Title I of S. 

2648 until the third week of June. At that very recent meeting, 

however, the Committee voted unanimously to oppose the revised 

bill, in part because its members believe that the statute would 

represent a legislative intrusion into matters that should remain 

the province of the judiciary. 

We also must report that many judges have expressed to us 

their deep personal concern that the proposed statute seems to 

reflect a fundamental lack of confidence by the Congress in the 

federal judiciary. These judges feel strongly not only that any 

such lack of confidence is unfounded and unfair, but also that 

before it enacts any statute that carries that imputation, Congress 

should be quite confident that the measure really is necessary. 
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Given the judicial initiatives described above, especially the 

Judicial Conference's recent adoption of its 14-point program, it 

is difficult for judges to understand why Title I of s. 2648 is 

necessary. 

In light of the sentiments that it now perceives to be shared 

by the majority of federal judges, the Executive Committee has 

concluded that the Conference's 14-point program is the appropriate 

vehicle for pursuing the objectives underlying Title I of S. 2648 

and that legislation in this procedural arena is not in the 

interests of sound judicial administration. 

Fundamental Concerns About the Legislation 

Before discussing specific provisions of the proposed statute, 

we would like to elaborate some of the fundamental concerns that 

underlie the Executive Committee's position. 

address the most sensitive issues raised 

In doing so, 

by this kind 

we 

of 

legislative initiative. We speak respectfully and in a spirit that 

we hope will be perceived as constructive. 

We fear that enactment of this statute could result in real 

harm to the rule-making process that has served both Congress and 

the courts so well for so long. As you fully appreciate, Congress 

recently reviewed and re-codified that process, taking care to 

build into it procedures that assure that before nationally 
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applicable rules of procedure are imposed they are considered most 

deliberately by thoughtful and experienced judges, lawyers, and law 

professors over a substantial period of time, and that the lawyers 

and litigants into whose world the new rules would intrude are 

given ample opportunity to articulate their reactions, point out 

potential problems, and add suggestions. As we who have sat on the 

bench for some time have discovered, sometimes painfully, 

procedural matters are extraordinarily complex. They can not only 

influence, but fix, the outcome of litigation. New rules can have 

a great many unf orseen consequences. And it takes the most 

considered deliberation to be sure that the dynamic between new 

programs and established practices is constructive. Thus it is 

crucial that inputs from all affected quarters be sought before 

procedural change is imposed. For reasons we do not understand, 

Title I of S. 2648 has not been drafted through such a process. 

Thus one of the primary bases for our opposition to the statute is 

our belief that nationally applicable procedural norms should be 

imposed only through that rule-making process. 

Some thoughtful judges also have suggested that when Congress 

considers enactment of legislation that covers the kinds of 

procedural matters that are at the core of the judicial function, 

it ventures into areas of constitutional sensitivity. Rather than 

explore the constitutional arguments that are raised by this 

suggestion, we wish to emphasize our view that simply as a matter 

of wisdom of policy it would not be sensible to pass legislation 
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that could deprive judges of the discretion they need to determine 

in individual cases how best to use procedural tools to reduce 

delay and litigant expense. 

Some of the More Detailed Provisions of the Bill 

Which Require Specific Comment 

There are several detailed provisions of the revised statute 

about which we feel a special need to comment. The first to which 

we direct the Committee's attention appears in subparagraph (B) of 

section 473(a) (2), which apparently would require judicial officers 

to fix firm trial dates early in the life of each action and that 

such dates be no more than 18 months after the complaint was filed 

unless the assigned judge certifies that trial cannot be commenced 

within that period either because of the complexity of the case or 

the pendency of criminal matters. Many of our most effective case 

managers feel that approaching the setting of trial dates in this 

manner is both unrealistic and unwise. They point out, among other 

things, that a case's complexity is only one of a great many 

reasons for which it might not be feasible, early in the pretrial 

period, to fix a sensible trial date. Damages may not be 

ascertainable in that time frame, injuries may not have stabilized, 

interlocutory appeals may not have been resolved, necessary tests 

may not have been completed, key witnesses may not be available, 

information discoverable only overseas may remain unknown. The 

unpredictable flow of criminal cases before a judge may make the 
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setting of a early trial date unrealistic. In short, there are 

many different reasons, in addition to case complexity, for which 

it could be quite unfair to compel a trial to go forward within 18 

months of the filing of the complaint. It also is important to 

point out that cases evolve in unpredictable ways, assuming shapes 

as parties and causes of action are added or changed over the 

course of the pretrial period that are wholly unforeseeable at the 

outset. This fact of litigation life means that in some cases a 

judge cannot determine what an appropriate trial date might be 

until the matter has evolved into something approaching the form 

it will take at the trial. 

Lawyers and litigants respond most constructively to assertive 

case management that is realistic. They are not impressed by 

generic, formula based scheduling orders. Nor are they long moved 

by the imminence of false dates. They learn quickly what a court 

or judge can and cannot do. Recent experience with fast-tracking 

in some state courts shows that setting trial dates that the court 

cannot honor, and that lawyers know cannot be honored, is 

devastating both to lawyer morale and to the overall case 

management credibility of the court. Simply put, lawyers will not 

prepare for an event that they know will not happen on the date 

fixed. Thus, it is imperative that the trial dates that are set 

be realistic. And realistic means assuring at least two things: 

( 1) that the informational needs of the case can be satisfied 

within the time frame allowed, and (2) that there is a reasonable 
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prospect that the court will be in a position to commence the trial 

on the date set. The approach in the revised version of the bill 

fails adequately to take into account the complexity, fluidity, and 

unpredictability of a federal court's work. As a constant fact of 

their professional lives, individual judges are compelled to try 

to balance and blend literally hundreds of competing and sometimes 

unforeseeable demands for their time. 

These considerations persuade us that a provision like this 

must give judges more flexibility in fixing the trial date, for 

example, by requiring that early in the pretrial period they fix 

either the date for trial or a date or specific juncture by which 

the trial date will be set. 

A second troublesome provision of the revised statute appears 

in subparagraph (D) of section 473(a)(2), which would require the 

setting of "target dates for the deciding of motions." Apparently 

this provision would be satisfied either by a local rule that 

created presumptive time frames within which all motions would be 

resolved or by a requirement that in each case individual judges 

set such target dates. One difficulty with either approach derives 

from the fact that there can be huge differences between different 

motions. Deciding a motion for summary judgment in a case 

involving 15 causes of action, some of which sound in antitrust 

laws, some of which sound in securities laws, some of which arise 

under patent rights, and some of which rely on civil RICO, 
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obviously will require the commitment of vastly greater resources, 

and take much more time, than deciding a discovery motion about 

where a deposition is to be taken. There can be vast differences 

even between various kinds of discovery motions, some of which, for 

example, call for careful elucidation of privilege law, then its 

application to thousands of documents. Given the great range of 

demands that motions can make, court-wide targets for the deciding 

of motions, even by category, would have to be too broad to be of 

much use. Artificially narrow time frames, by contrast, would 

pressure courts to sacrifice quality of analysis and reliability 

of results for the sake of compliance with abstract mandates. It 

would be unseemly, at best, thus to pit justice against a false 

form of efficiency. 

Nor is the solution to require each judge to set in each case 

individualized target dates for deciding the motions that counsel 

might file. At no point in the life of a case can a judge reliably 

predict the number or the kinds of motions that will be filed or, 

more importantly, what the character of particular motions might 

be. For example, without being able to foresee· their specific 

character, and the demands they would impose, a promise by a judge 

to decide all discovery motions in a given case within 15 days 

simply would not be meaningful. Moreover, experienced judges 

understand that they cannot predict the nature of demands that will 

be made on them by other cases, civil and criminal. Demands for 

immediate consideration of applications for temporary restraining 
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orders, for approval of wiretaps, for review of detention orders, 

or for last minute consideration of habeas corpus petitions in 

capital cases are just some examples of the kinds of substantial 

and unforeseeable interruptions to which the best laid plans of 

conscientious judges are vulnerable. Nor can judges predict with 

certainty how long individual trials will last. Of course, judges 

also have no control over the rate or nature of civil and criminal 

filings. And a spate of criminal arrests can force a judge's 

attention away from civil work. 

The point should be clear: to establish artificial time frames 

within which judges should rule on motions would be neither 

realistic nor helpful. Worse yet, it could unfairly damage the 

morale and the reputation of the conscientious judicial officers 

who refuse to cut big quality corners simply to create an 

appearance of punctuality. Finally, such a system might foster an 

instinct in some judges simply to deny even potentially well made 

motions, especially motions for summary judgment, when they feel 

that the under the relevant time frames they cannot devote the 

attention to such matters that they deserve. If we adopt rules 

that encourage judges to deny motions that should be granted, 

simply because that is the least risky course, we both delay 

disposition of cases and compel litigants to incur completely 

unjustifiable expenses. Thus we strongly oppose any provision that 

calls for the setting of "target dates for the deciding of 

motions." 
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The judicial community also has concerns about subparagraph 

(7) of section 473(a). That paragraph would require semiannual 

public disclosure, for each judicial officer, of the number of 

motions and court trials pending longer than six months and of the 

number of cases that remain on the docket three years or more after 

filing. We will not repeat here the points just made about the 

untoward effects that the setting of artificial deadlines can have 

on the quality of judicial work and on the morale of the 

conscientious, but we would be remiss if we failed to note that we 

have many of those same concerns about this provision. In 

addition, we must emphasize the importance, in the implementation 

of any such system, of developing sophisticated, sensitive criteria 

for identifying the circumstances in which particular mo-::.ions, 

trials, or cases fall within these categories. It would be quite 

unfair and misleading, for example, to consider a case to have been 

pending for three years if, during that period, all proceedings in 

the district court had been stayed for two years by virtue of the 

defendant's bankruptcy. Similarly, interlocutory appeals can 

effectively freeze a case at the trial court level for a 

substantial period. These and many other similar matters must be 

carefully accounted for in any fair reporting system. At a 

minimum, any provision such as this should explicitly authorize the 

director of the Administrative Office, in consultation wit.h the 

appropriate committees of the Judicial Conference, to establish 

sophisticated criteria for determining the length of time during 
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which cases or motions should be deemed "pending." 

We also feel constrained to comment on an aspect of the 

proposed formal findings that would precede the statute. Those 

findings suggest that the court, litigants, and counsel "share 

responsibility for cost and delay in civil litigation and its 

impact on access to the courts." It does not seem appropriate, 

however, to omit Congress and the executive branch from the list 

of those who share in this responsibility. In recent years, in 

particular, Congress has imposed additional burdens on the federal 

courts in both civil and in criminal matters, e.g., through ERISA, 

imposition of mandatory minimum sentences and Sentencing 

Guidelines. Actions by the executive branch also can exacerbate 

cost and delay problems, e.g. , when the Department of Justice 

elects to prosecute routine drug cases in federal court (instead 

of permitting such matters to proceed in state courts). There also 

have been numerous instances of extreme delay in making nominations 

for judicial vacancies. We would hope that as part of a truly 

comprehensive effort to attack the problems of cost and delay, 

Congress would undertake to identify how its actions (and 

inactions), as well as those of the Executive branch, adversely 

affect the adjudicatory process as well as docket conditions in 

federal courts. 

There are obvious ways in which Congress and the Executive 

could contribute meaningfully to solutions. Congress could create 

23 



the additional judgeships for which the need is so pressing, and 

the Executive could promptly fill judicial vacancies. Similarly, 

Congress should continue to fund adequately the work of the federal 

courts. Because the problems of cost and delay are so complex, 

have so many sources, and have yielded in the past so reluctantly 

to reform efforts, we cannot hope to launch meaningful assaults on 

them without significant augmentation of already strained 

resources. We should note here that while we appreciate the 

funding provisions of Title I in its current form, we have reason 

to fear that the monies there contemplated may fall far short of 

the real cost of meaningful compliance with the various provisions 

of the statute. Promptly after it is completed we will share with 

this Committee the financial impact analysis of this legislation 

that the Administrative Office has been asked to undertake. 

Finally, 

identifies by 

we note that the current version of Title I 

name the five district courts in which the 

demonstration program would be conducted. Without in any way 

reflecting on the districts there named, we feel that the selection 

of districts for participation in any such demonstration would be 

better left with the Judicial Conference and the district courts. 

A host of considerations should play roles in the selection of 

these districts in order to maximize the learning potential of 

these procedural experiments. It is essential, for example, that 

the courts selected represent the widest possible range of caseload 

and lawyer-culture mixes. The Judicial Conference, working with 
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representative district judges, the Administrative Office, and the 

Federal Judicial Center, has the resources and data necessary to 

make the wisest decisions in these kinds of matters. 

Important Respects in Which the Judicial Conference's 14-Point 

Program Largely Anticipates the Current Version of the Bill 

In this section we point to several of the respects in which 

the current version of Title I and programs and policies already 

adopted by the Judicial Conference largely converge. Noting these 

several areas of convergence should make it clearer why we feel 

that the proposed legislation is unnecessary. 

The statute would firmly endorse the notion that case 

management should be case specific and tailored to meet the 

specific needs of individual cases and would acknowledge, at least 

implicitly, that circumstances and problems may vary greatly from 

district to district, so that, within certain parameters, the 

approaches to case management and cost containment that are most 

appropriate and effective may vary considerably in different areas. 

The latter insight obviously informs what is perhaps the most 

significant difference between the legislation as originally 

proposed and the current version of the statute. s. 2027 would 

have imposed one largely untested, detailed, and quite expensive 

system on all courts simultaneously. Perhaps as a result of the 
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dialogues that ensued after the bill was first introduced, its 

sponsors have opted for a quite different program. Instead of 

imposing one system from the top down on all courts, the current 

version of the legislation would build much more sensibly from the 

bottom up, asking a limited number of courts to experiment 

intensively with a range of management and ADR systems, while 

simultaneously pennitting all other courts to fashion measures they 

feel will be specifically responsive to their own circumstances and 

the needs of their own litigants. Were these undertakings not 

constrained by the mandatory principles that are set out in section 

473(a), these provisions would parallel rather closely the Judicial 

Conference's approach. 

We note that the statute's call for a demonstration program, 

while not identical to the Conference's position, reflects a 

similar spirit and set of objectives. We believe that thoughtfully 

designed, carefully controlled, adequately supported, and 

thoroughly analyzed experiments with a series of different 

approaches to case management and other programs that are designed 

to reduce cost and delay offer an extraordinary opportunity for 

real breakthroughs in our understanding of the litigative process 

and how to bring it closer to fulfilling the promise of Rule 1. 

Another important point of consistency between the proposed 

legislation and the Judicial Conference's 14-point program is the 

significant role that would be accorded to local advisory groups. 

Structuring these groups so that the lawyers who serve on them 
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reflect the perspectives of major categories of litigants will 

enable the groups to recommend solutions that include, in the words 

of the bill, "significant contributions by the court, the 

litigants, and the litigants' attorneys." It is important to 

emphasize here that many of the most constructive programs that 

have been implemented by federal courts in the last decade are the 

products of local committees of practitioners working with judges. 

Lawyer groups have helped design and staff innovative case 

management procedures or court-sponsored ADR programs in Seattle, 

San Francisco, Kansas City, Philadelphia, Detroit, New York, 

Raleigh, and Washington, D.C. In these and many other cities, 

members of the bar have volunteered countless hours to improving 

local discovery practices and case management procedures and to 

supplying the person-power for settlement, mediation, arbitration, 

and early neutral evaluation programs. 

There are several additional components of the proposed 

statute that are substantially similar to provisions of the 

Judicial Conference's 14-point program. For example, the 

legislation would establish machinery for dialogue about the nature 

of cost and delay problems and the best approaches to solutions 

between each district court and a circuit-wide committee of 

district judges. For each district, the circuit-wide committee, 

in which the chief judge of the court of appeals also would 

participate, would review the assessments and recommendations 

prepared by the advisory group, as well as the measures implemented 
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by the court. Then, drawing on what it has learned in the reports 

from and actions by other courts, the circuit-wide committee would 

of fer its own perspectives and suggestions for consideration by the 

district court. Thus the statute would provide a vehicle for 

communication among courts in the same circuit that is 

substantially similar to the vehicle created by the Conference's 

program. 

Also like the Conference's program, the bill contemplates a 

national clearinghouse of information about conditions and 

solutions. It asks the Conference, acting through the appropriate 

committees, the Administrative Office of the United States Courts, 

and the Federal Judicial Center, to bring together and to review 

not only the reports and recommendations made by the local advisory 

groups, but also the responsive procedures and programs that the 

district courts adopt. The statute also calls upon the Conference 

to prepare, within four years, a comprehensive report, describing 

the steps taken by the district courts. Building on this extensive 

data base, as well as the lessons learned from the demonstration 

districts, the Conference would arrange for publication and 

widespread dissemination of a Manual for Litigation Management and 

Cost and Delay Reduction. Periodically updated and refined, this 

Manual would become an invaluable resource for all district courts, 

describing and analyzing a host of different approaches to expense 

and delay reduction through innovative case management and ADR 

techniques. 

28 



The current version of the bill also shares with the Judicial 

Conference's program a clear commitment to the importance of 

vigorous, sophisticated programs for educating and training both 

judicial officers and court staff. The Conference, like the 

sponsors of the bill, seeks implementation of a "comprehensive 

education and training programs to ensure that all judicial 

officers, clerks of court, courtroom deputies and other appropriate 

court personnel are thoroughly familiar with the most recent 

available information and analyses about litigation management and 

other techniques for reducing cost and expediting the resolution 

of civil litigation." If Congress provides it with the 

substantial additional financial support that will be necessary to 

make such an undertaking meaningful, the Judicial Conference and 

the Federal Judicial Center will be well positioned to carry out 

this mandate. The Conference already has established the means to 

guide and coordinate this important educational effort through its 

new Committee on Court Administration and Case Management, a 

committee on which the Federal Judicial Center, the Administrative 

Off ice, and the Advisory Committee on Civil Rules all are directly 

represented. 

The Conference and the sponsors of the bill also agree about 

the importance of extending the capabilities of electronic dockets 

so that in all courts the judges and clerks will have ready access 
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to the information they need not only to monitor and manage their 

cases but also to understand how both counsel and the court are 

expending their resources in each individual matter. This is yet 

another area in which we urge the Congress to appropriate the funds 

necessary to permit the courts to achieve goals that we clearly 

share. 

Conclusion 

The Executive Committee of the Judicial Conference recognizes 

that many of the purposes of the proposed legislation are 

consistent with the Judicial Conference's March 13 policy statement 

and its 14-point program. However, the Executive Committee cannot 

endorse Title I of s. 2648 because: 

1. The Judicial Conference has adopted and is presently 

implementing a program which will accomplish the purposes of 

Title I of s. 2648; 

2. The legislation would represent unwise legislative 

intrusion into procedural matters that are properly the 

province of the judiciary; 

3. The statute would circumvent the procedures established and 

recently re-endorsed by Congress in the Rules Enabling Act; 

and 
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4. The mandatory nature and the rigidity of some of the 

provisions of the bill would impair judges' ability to manage 

the dockets most effectively and would tend to defeat the aims 

of cost and delay reduction. 

Thank you for affording us this opportunity to express our views. 
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