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MEMORANDUM TO : JUDGES, UNITED STATES COURTS OF APPEALS
JUDGES, UNITED STATES DISTRICT COURTS
UNITED STATES MAGISTRATES

Recent editions of The Third Branch have apprised you of
§.2027, Senator Biden’s original "Civil Justice Reform Act", and
the Judicial Conference’s opposition to the bill as introduced.
You were also apprised of the approval by the Judicial Conference
of a 14-Point Program to Address the Problems of Cost and Delay
in Civil Litigation.

In order that you will be fully informed, I have attached
copies of Senator Biden’s revised bill, S.2648, and the
introductory statement. Title I of S$.2648 is an amended Civil
Justice Reform Act, and Title II would create 77 additional
judgeships in the U.S. courts of appeals and district courts. A
hearing on S.2648 was held before the Senate Judiciary Committee
on June 26, 1990, and testimony was presented by three judges.
On behalf of the Judicial Conference of the United States, Judge
Robert Peckham testified on Title I and Judge Walter McGovern
testified on Title II. Judge Diana Murphy represented the
Federal Judges Association. Copies of all three statements are
attached.

Markup of S.2648 could occur in the Senate Judiciary
Committee on July 12 or 26. No House action has been scheduled
to date.
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L. Ralph Mecham

Attachments

cc: Circuit Executives
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resentation for the District's residents.
I believe the citizens of the District of
Columbia will always be grateful for
our State’s leadership. Illinoisans have
historically spoken out In favor of na-
tional representation for the District
of Columbia. In the 75th Congress,
Senatoer Lewis of my State introduced
legislation to grant DC voting repre-
sentation in the House, the Senate,
and the Electoral College. Chauncey
Reed, a Republican from DuPage
County who was chalrman of the
House Judiciary Committee in the 83d
Congress, also joined the campaign for
national representation for the Dis-
trict of Columbia.

Today, the residents of the District
of Columbia outnumber the residents
of [ive States—Wyoming, Alaska, Ver-
mont, Delaware, and North Dakota.
They pay more in Federal taxes than
those same States as well as three
others—Idaho, Montana, and South
Dakota, yet they have no veice when
Congress votes on these taxes. When
President Monroe signed the procla-
mation to make Illinois the 21ist State
in 1818, our Illinois population was
just 55,211, less than 10 percent of
today's District population.

U.8. citizens in the District of Co-
lumbia serve in the military and have
been subject to the draft. However,
they cannot vote for those in Congress
who set our defense, foreign, and mili-
tury policies. Can we just sit back and
continue to accept this inequity within
our couniry? I believe we cannot,

THE WINDS OF DEMOCRATIC CHANGE

We have welcomed the Democratic
change sweeping Eastern Europe, It is
fronic that the residents of Warsaw,
Prague, and the other East European
capitals all will have voices in their
new legislatures, whiie the citizens of
our Capital still do not.

Honoring the District of Columbia’'s
petition for statehood will once and
for all end that Inequity for these citi-
zens of the United States of America.
It is time for their status to evolve to
full statehood.e@

By Mr. BIDEN (for himself and
Mr. THURMOND),

S. 2648. A bill to amend title 28,
United States Code, to provide for civil
justice expense and delay reduction
plans, auihorize additional judicial po-
sitions for the courts of appesals and
district courts of the United States,
and for other purposes; to the Com-
mittee on the Judiciary.

JUDICIAL INMPROVEMENTS ACY

Mr. BIDEN. Mr. President, I rise
today, Joined by my very good friend
and the distinguished ranking member
of the Judiciary Committee, Senator
THURMOND, tO0 introduce legislation
that will go & long way, in my view,
toward Improving the delivery of jus-
tice in our Nation's courts.

And the sad truth of the matter, Mr.
President, is that we do in fact have a
long way to go. Our courts are suffer-
ing today under the scourge of two re-
lated and worsening plagues.
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First, costs and delays In civil litiga-
tion have gotten so excessive that the
middle class has nearly been priced
out, if you will, of the civil litigation
market.

Access the courts, once available to
everyone, has become for middie-class
Americans a luxury that only others
can afford.

Second, the increasing number and
complexity of drug cases threaten to
bring many trial courts to a standstlll.
In some areas, there aren’t enough
judges to hear all the drug cases, In
other areas, the drug cases are being
heard, but there aren’t any judges left
to hear the civil cases.

A sampling of the many available
statistics shows: Since 1980, drug-relat-
ed criminal cases have increased by
229 percent, compared with a 56.per-.
cent Increase In criminal cese filings
generally and a 42-percent increase in
overall Federal case filings; and the
number of drug cases has increased
tln%rge than 15 percent in 1888 and

989,

Put simply, in many areas, our
courts resemble the Los Angeles Free-
way at 5 o’clock on a Friday after-
noon—gridlock, with not enough
judges to handle the cases.

The legislation that I am introduc-
ing today sattacks these two related
problems straight up and head on.

Title 1 is the civll justice legislation
that Senator THURMOND, myself, and
others introduced in January, revised
after extensive consultation, discus-
sion and negotiation with the Judicial
Conference of the United States and
many Individual judges across the
country.

Title 2 would create 77 new Federal
district court and circuit court judge-
ships. As I said as far back as last Oc-
tober, I believe a comprehensive judge-
ships bill {8 necessary to ensure that
high-intensity drug areas receive the
Judges that are necessary to hear the
increasing volume of drug cases. Title
2 of this legislation accomplishes that
objective,

The civil justice title of this legisla-
tion reflects a number of changes we
have made in the original bill. I be-
lieve that these changes make a good
bill even better. Briefly, let me high-
light three of the principal changes
we've madle:

First, while we have retalned the
fundamental principle that the courts
need to distinguish between simple
cases that need little or no judicial
intervention and complex cases that
need intense and well-focused judicial
management, we have determined that
one way of applying that principle—
case tracking—ought to be tested in a
few districts before it is implemented
nationwide,

Second, in response to testimony at
the Judiciary Committee’s first hear-
ing on the original bill and based on
additional information we've recently
analyzed, we have decided to restore
the full role of magistrates in the pre-
trial process.
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Third, when it comes to that the dis-
trict courts are required to do under
this legislation, we've given the dis-
tricts more flexibility than they would
have had under the original bill. We've
set out what we want them to do in
terms of core principles and guide-
iines, rather than more specific re-
quirements,

In a nutshell, these are some of the
principal changes we've made in re-
sponse to questions and concerns that
were ralsed about the original legisla-
tion. In my view, these changes im-
prove the bill while maintaining our
commitment to comprehensive civil
justice reform,

Importantly, the revised civil justice
legislation retains and reaffirms our
commitment to reform from the
bottom up: Each district court must
still establish its own civil justice ex-
pense and delay recduction pian; and
each court must do so after consider-
ing the recommendations of an expert
advisory group that is to be convened
in each district.

Calling for districtwide input is the
best way, in my view, to ensure dis-
trictwide solidarity for improving the
clvil justice system.

I want to commend Judge Robert
Peckham for his invaluable assistance
in developing the changes reflected in
title 1 of this legislation. As chairman
of the Judicial Conference’'s task force
created to work specifically with us on
this bill, Judge Peckham has demon-
strated the wisdom, foresight, and in-
genuity that has made him one of the
most respected judges in the country
and & leader in clvil justice reform.

Title 2 of this legislation would
create 77 new Federal judgeships. It
has been crafted to ensure that high
intensity drug areas get the resources
they so desperately need to hear the
cases, preside over the trials, and sen-
tence those who are convicted.

As many of my colleagues know,
when it comes to judgeships, the Judi-
cial Conference formulates a series of
recommendations about where new
judgeships should go. Together with
Senator THURMOND, I have studied
these recommendations very carefully
during the past several months.

We have taken the recomumnenda-
tions seriously, as the Judiciary Com-
mittee has always done. But in the
end, in this Senator’s view, the Judi-
cial Conference’s recommendations
are just that—recommendations—
nnthing more, nothing less.

We have, therefore, made changes in
what the Judicial Conference has ree-
ommended. We have made these
changes to make sure that the top 20
districts in terms of drug caseloads get
an additional judgeship.

Under the legislaticn I'm introduc-
ing today, places such as Miami, San
Diego, Tallahassee, Spokane, WA,
Portland, ME, and Charleston, WV,
will receive a new judge.

These and other areas are each get-
ting & new judge because under the
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drug criteria we've developed, each is
clearly suffering under the weight of
heavy drug caseloads. And each would
not receive a judgeship if we followed
the Judicial Conference’s official rec-
ommendations,

Quite simply, these changes had to
be made If we were to fulfill the re-
sponsibility I believe we have to
ensure that areas with heavy drug
caseloads have the judges they need to
hear the cases.

Between the judges I've added and
the judges officially recommended by
the Judicial Conference, the 20 district
courts hardest hit by drug cases will
each be getting at least one judge.

Mr. President, while it’s not yet in
this bill, I expect that-—with the able
assistance of Senator HerLix and Sen-
ator GQrassLey—we will be adding a
third title. This would include a pack-
age of noncontroversial recommends-
tions of the Federal Courts Study
Committee.

I have indicated to Senators Heriin
and GrassLry—who were the Senate'’s
Members on the Federal Courts Study
Committee—that when these noncon-
troversisl recommendations are final.
ized, we will be happy to add them to
the bill we're introducing today,
should that be their desire.

Mr. President, the legislation that
Senator TRUrRMOND and I are introduc-
ing today strikes at the crisis that's
putting & stranglehoid on our courts.

It is aimed at making the civil justice
system more accessible, more prompt
in the resolution of disputes, and less
expensive. We've go to restore the con-
fidence that middle class Americans
have lost in the ability of the civil jus-
tice system to provide a {alr forum—a
forum they can call upon without
having, quite frankly, to hock their
savings to do s0.

The legislation is also aimed st the
drug crisis. By creating 77 new judge-
ships and concentrating on areas hard-
est hit by drugs, we will help ensure
that drug cases are heard, trials are
conducted, and convicted defendants
are sentenced.

The Judiciary Committee will hold a
hearing on this legislation on Tuesday,
June 12. We will then seek to move
the legislation out of committee as
s007n &8s possible.

We have problems—serious prob-
lems, Mr. President—in our courts and
in thelr ability to deliver justice in a
fair, timely, and inexpensive manner,
The time to act to address these prob-
lems is upon us. I urge my colleagues
to support this legislation when it
comes to the floor.

Mr. President, I ask unanimous con-
sent that the {ext of the bill be print-
ed in the RECORD.

There being no objection, the bill
was ordered to be printed in the
Rxcorp, as follows:

8. 2648

Be it enacted by the Senale and Kouse of
Represenlatives of the United Steles of
Americe in Congress assembdled, That this
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Act may be cited as the “Judicial lmprove-
ments Act of 1980,

TITLE [-CIVIL JUSTICE EXPENSE AND
DELAY REDUCTION PLANS

BEC. 191. SHORT TITLE.

This title may be cited a3 the “Civil Jus-
tice Reform Act of 19907,

SEC. 182 FINDINGS.

The Congress finds that:

{1) The problems of cost and delay in civil
Iitigation in any United States district court
must be addressed in the context of the full
range of demands msade on the district
eourt’s resources by both civil and criminal
meiters.

(2) The court, the litigants, and the liti
gants’ sttorneys share responsibility for cost
and delay in civil litigation and its impact
on access to the courts and the ability of the
civil justice system to provide proper and
timely judicial relief for aggrieved parties.

(3) The solutions to problems of cost and
delay must include significant contributions
by the court. the litigants, and the litigants’
stiorneys.

{4) In identifying, developing, and imple-
menting solutions to problems of cost and
delay in civil litigation, 1t is necessary to
achieve & method of consultation so that in-
dividual judicial officers, litigants, and liti-
gants’ attorneys who have developed tech-
niques for litigation management and cost
and delay reduction can effectively and
promptly communicate those techniques to
all participants in the civil justice system.

(5) Evidence suggests that an effective litl-
gation management and cost and delay re-
duction program should incorporate several
interrelated principles, including—

(A) the differentis] treatment of icuses
that provides for individualized and specific
mansgement according to their pecds and
probable litigation careers;

{B) early involvement of & judicial officer
in planning the progress of a case, control-
ling the discovery process, and scheduling
litigation events;

(C) regular communication between & ju-
dicial officer and attorneys during the pre-
tria} process; and

(D) utilization of slternative dispute reso-
Iution programs in sppropriate cases.

(8) Because the volume and
complexity of civil and criminal cases im-
poses increasingly heavy workioad burdens
on judicinl officers, clerks of court, and
other court personnel, it is necessary to
create an effective administrative structure
to ensure ongoing consultation and commu-
nication regarding effective litigation man-
agement and coet and delay reduction prin-
ciples and technigues.

SEC. 168. AMENDMENTE TO TITLE 2, UNITED

BTATES CODE.

(a3 Crvit Justice Exrexsk axp Dxiay Rs-
pocTion PuLans.—Title 28, United States
Code, is amended by inserting after chapter
21 the following new chapter:

“CHAPTER 23-CIVIL JUSTICE EXPENSE

AND DELAY REDUCTION PLANS

“Bec.

*471. Requirement for a district court civil
Justice expense and delay re-
duction pian.

<472, Development and implementation of &
civil fustice expense and delay
reduction plan.

~“473. Content of civil justice expense and
delay reduction plans.

“474. Review of district eourt sction.

“475. Periodic district court assessment.

“4768. Model civil justice expense snd delay
reduction plan.

*477, Advisory groups,
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“478. Information on litigation manage-
ment and cost and delay reduc-
tion.

“479. Tralning programs.

“480. Automated case disposition informa.
tion.

~481. Definitions.

“4 §71. Requirement for s district eourt civil jus.

tice expense and delay reduction plan

*There shall be implemented by each
United States district court, In accordance
with this title, a civil justice expense and
deiay reduction plan. The plan may be &
plan developed by such district court or s
mode! plan developed by the Judicial Con-
ference of the United States. The purposes
of each plan are to facilitate deliberate ad-
judication of civil cases on the merits, moni-
tor discovery, improve litigation manage-
ment, and ensure just, speedy, and inexpen-
sive resclutions of civil disputes.

“§ 473 Development and implementation of »
¢ivil justice expense and delsy reduction plan

*(a) The civil justice expense and delay re-
duction plan implemented by & district
court shall be developed or selected, as the
case may de, after consideration of the rec.
ommendations of an advisory group ap-
pointed in accordance with section 477 of
this title,

‘(b) The sadvisory group of s United
States district court shall submit to the
court a report, which shall be made avail-
able to the public and which shall include—

“(1) an asseasment of the matters referred
to in subsection (c)X1);

“{2) the basis for its recommendation that
the distriet court develop s plan or select &
mode) plan;

*(3) recommended measures, rules and
programs, and

“(4) an explanation of the manner in
which the recommended plan complies with
section 473 of this title.

*(eX1) In developing its recommendations,
the advisory group of s district court shall
promptly complete & thorough sssessment
of the state of the court’s civil and criminal
dockets. In performing the assessment for a
district court, the advisory group shall—

*(A) determine the condition of the elvil
and eriminal dockets;

*(B) identify trends in case filings and in
the demands being placed on the court's re-
sources; and

*(C) identify the principal causes of cost
and delay in civil litigation, giving consider-
stion to such potential causes as court pro-
cedures and the ways in which litigants and
their attorneys spprosch and conduct litiga-

on.

*(2) In developing its recommendations,
the sdvisory group of a district court shall
take into account the pdarticular needs and
circumstances of the district court, litigants
in such court, and the litigants’ attorneys.

*(3) The sdvisory group of a district court
shall ensure that its recommended actions
include significant contributions to be made
by the court, the litiganta and the litigants
sttorneys toward reducing cost and delay
and thereby facilitating access to the courts.

*{d) The chief judge of the district court
shall transmit & ocopy of the plan imple-
mented in accordance with subsection (&)
and the report prepared in accordance with
subsection (b) of this section to—

“(1) the Director of the Ad=inistrative
Office of the United States Courts;

*(2) the judicial council of the elrcuit in
which the district court is located; and

*{3) the chief judge of each of the other
United States district courts located in such
cireuit.
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“§ 473. Content of civil justice expense and delay
reduction plans

“(a) A civil justice expense and delay re-
duction plan developed and implemented
under this chapter shall include provisions
appiying the following principles and guide-
lines of litigation management and cost and
delay reduction:

“(1) systematic, differential treatment of
clvil cases thet tallors the level of indlvid-
ualized and case specific management to
such criteria as case compiexity, the amount
of time reasonably needed to prepare the
case for trial, and the judicial and other re-
sources required for the preparation and
disposition of the case;

“(2) early and ongoing control of the pre-
trial process through involvement of a judi-
cial officer {n—

“(A) assessing and planning the progress
of a case;

“(B) setting early, firm trial dates, such
that the trial is scheduled to occur within
eighteen months of the filing of the com-
plaint, unless a judiclal officer certifies that
the trial cannot reasonsably be held within
such time because of the complexity of the
case or the number or complexity of pend-
ing criminal cases;

“(C) controiling the extent of discovery
and the time for completion of discovery,
and ensuring compliance with requested dis-
covery In & timely fashion, and

(D) setting deadlines for the filing of mo-
tions and target dates for the deciding of
motions;

“(3) for all cases that the court or an indi-
vidual judiclal officer determines are com-
plex and any other appropriate cases, care-
ful and deliberate monitoring through a dis-
covery-case management conference or &
series of such conferences at which the pre-
siding judicial officer—

“(A) explores the parties’ receptivity to,
and the propriety of, settlement or proceed-
ing with the litigation;

“(B) identifies or formulates the principal
{ssues in contention and, in appropriate
ceses, provides for the staged resolution or
bifurcation of issues for trial consistent with
Ruie 42(b) of the Federal Rules of Civil Pro-
cedure,;

“(C) prepares a discovery schedule and
pian consistent with any presumptive time
limits that & district court may set for the
completion of discovery and with any proce-
dures a district court may develop (o~

“(1) identify and lmit the volume of dis-
covery available to avold unnecessary or
unduly burdensome or expensive discovery;

and

“(il) phase discovery into two or more
stages; and

“(D) establishes deadlines for filing mo-
tions and target dates for deciding motions;

“(4) encouragement of cost-effective dis-
covery through voluntary exchange of in-
formation among litigants and their attor-
neys and through the use of cooperative dis-
covery devices;

“(5) conservation of judicial resources by
prohibiting the consideration of discovery
motions unless accompanied by a statement
that the moving party has made a reasona-
ble and good faith effort to reach agree-
ment with opposing counsel on the matters
set forth In the motion;

"(8) authorization tc refer appropriate
cases Lo alternative dispute resolution pro-
grams that—

“(A) have been designated for use in a dis-
trict court; or

“(B) the court may make available, includ-
ing mediation, minitrial., and summary jury
trial; and

“(7) enhancement of the accountability of
each judicial officer in a diatrict court
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through semiannual reports, available to
the public, that disclose for each judicial of-
ficer the number of motions that have been
pending for more than six months, the
number of bench trials that have been sub-
mitted for more than six months, and the
number of cases that have not been termi-
nated within three years of filing.

“(b) In formulating the provisions of its
civil justice expense and delay reduction
plan, each United States district court, in
consultation with an advisory group ap-
peointed under section 477 of this title, shall
consider adopting the following litigation
management and cost and delay reduction
techniques:

“(1) a requirement that counsel for each
party to a case jointly present a discovery-
case management plan for the case at the
initial pretrial conference, or explain the
reasons for their failure to do s0;

*(2) a requirement that each party be rep-
resented at each pretrial conference by an
attorney who has the authority to bind that
party regarding all matters previously iden-
tified by the court for discussion at the con-
ference and all reasonably related matters;

*(3) 8 requirement that all requests for
extensions of deadlines for completion of
discovery or for postponement of the trial
be signed by the attorney and the party
making the request;

*(4) 8 neutral evaiuation program for the
presentation of the legal and factual bases
of a case to & neutral court representative at
a nonbinding conference conducted early In
the litigation;

“(8) & requirement that, upon hotice by
the court, representatives of the parties
with authority to bind them In settlement
discussions be present or available by tele-
phgne during any settlement conference;
an

“(8) such other features as the district
court considers appropriate after consider-
ing the recommendations of the advisory
aro:p referred to in section 472(a) of this

tie,

“8 474. Review of district court action

“(a)(1) The chief judge of a circuit court
and the chief judges of each district court in
& circuit shall, as a committeg—

*{A) review each plan and report submit.
ted pursuant to section 472(d) of this title;
and

“(B) make such suggestions for additional
actions or modified actions of that district
court as the committee considers appropri-
ate for reducing cost and delay in civil litiga-
tion in the district court.

“(2) The chief judge of & circuit court and
the chief judge of & district court may deslg-
nate another judge of such court to perform
the chief judge's responsibilities under para-
graph (1) of this subsection.

“(b) The Judicial Conference of the
United States—

“(1) shall review each plan and report sub-
mitted by a district court pursuant to sec-
tion 472(d) of this title; and

“(2) may request the district court to take
additional action if the Judicial Conference
determines that such court has not ade-
quately responded to the conditions rele-
vant to the civil and criminal dockets of the
court or to the recommendations of the dis-
trict court’'s advisory group.

“8 475. Periodic district court sssesament

“Alter developing or selecting & ¢ivll jus-
tice expense and delay reduction plan, each
United States district court shall assess, st
least once every two years, the condition of
the court's civil and criminal dockets with &
view to determining appropriate additional
actions that may be taken by the court to
reduce cost and delay in civil litigation and
to improve the litigation managemernt prac-
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tices of the court. In performing such as-
sessment, the court shall consult with an ad-
visory group appointed in sccordance with
section 477 of this title,

“§ 478. Model civil justice expense and delay re-
duction plan

“(a)(1) Based on the plans developed and
lmplemented by the United States district
courts designated as Early Implementation
District Courts pursuant to section 103(¢) of
the Civil Justice Reform Act of 1920, the Ju-
dicial Conference of the United States may
develop one or more model civil justice and
expense delay reduction plans. Any such
model plan shall be accompanied by a
report explaining the manner in which the
plan complies with section 473 of this title.

*(2) The Director of the Federal Judicial
Center and the Director of the Administra-
tive Office of the United States Courts may
make recommendations to the Judicial Con-
ference regarding the development of any
model civil justice expense and delay reduc-
tion plan.

“(b) The Director of the Administrative
Office of the United States Courts shall
transmit to the United States district courts
and to the Committees on the Judiciary of
the Senate and the House of Representa-
tives copies of any model plan and accompa-
nying report.

“§ 477, Advisory groups

*(8) Within ninety days after the date of
enactment of this chapter, the advisory
group required in each United States dis-
trict court in accordance with section 472 of
this title shall be appointed by the chief
judge of each district court, after consulta-
tion with the other judges of such court.

"{b) The advisory group of a district court
shall be balanced and include attorneys and
other persons who are representative of
major categories of litigants in such court,
as determined by the chief judge of such
court,

“(¢) In no event shall any member of the
advisory group serte longer than four years.

*{d) The chief judge of a United States
district court shall designate & reporter for
each advisory group, who may be compen-
sated in accordance with guidelines estab-
lished by the Judicial Conference of the
United States.

“§ 478. Information on Htigation mansgement
and cost and delsy reduction

*“(a) Within four years after the date of
the enactment of this chapter, the Judicial
Conference of the United States Courts
shall prepare a comprehensive report on all
plans received pursuant to section 472(d) of
this title. The Director of the Federal Judi-
cial Center and the Director of the Adminis-
trative Office of the United States Courts
may make recommendations regarding such
report.

“(by} The Judiclal Conference of the
United States shall, on 8 continuing basis—

*(1) study ways to improve litigation man.
agement and dispute resolution services in
the district courts; and

“(2) make recommendations to the district
courts on ways to Improve such services.

*“(¢X1) The Judiclal Conference of the
United States shall prepare, periodicaliy
revise, and transmit to the United States
district courts a Manual for Litigation Man-
sgement and Cost and Delay Reduction.
The Director of the Federal Judicial Center
and the Director of the Administrative
Office of the United States Courts may
make recommendations regarding the prep-
aration of and any subsequent revisions to
the Manual.

*(2) The Manual shall be deveioped after
careful evaluation of the plans implemented
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under section 472 of this title and the litiga-
tion mansgement and cost and delay reduc-
tion demanstration programs that the Judi-
ciall Conference shall conduct under this
title,

*(3) The Manual shall contain a descrip-
tion and analysis of the litigation manage-
ment, cost and delay reduction principles
and techniques, and slternative dispute res-
olution programs considered most effective
by the Judicial Conference, the Director of
the Federal Judicial Center, and the Direc-
tor of the Administrative Office of the
United States Courts.

“§ 478. Training programs

*The Director of the Federal Judicial
Center and the Director of the Administra.
tive Office of the United States Courts shall
develop and conduct comprehensive educs-
tion and training programs to ensure that
all judicial officers, clerks of court, court-
room deputies and other appropriate court
personne] are thoroughly familiar with the
most recent svailable information and anal-
yses about litigation management and other
techniques for reducing cost and expediting
the resolution of civil litigation. The cur-
riculum of such training programs shall be
periodically revised to reflect such informa-
tion and analyses.

“§ 480. Automated case disposition information

*{a) The Director of the Administrative
Office of the United States Courts shall
ensure that each United States district
court has the automated capability resdily
to retrieve information about the status of
each case in such court.

“(b)(1) In carrying out subsection (a), the
Director shall prescribe—

- *“(A) the information to be recorded in dis-
trict court sutomated systems; and

“(B) standards for uniform categorization
or characterization of judicial actions for
the purpose of recording information on ju-
dicial actions in the district court automated
systems.

‘(2) The uniform standards prescribed
under paragraph (1XB) of this subsection
shall include a definition of what consti-
tutes s dismissal of & case and standards for
measuring the period for which s motion
has been pending.

“(c) Each United Btates district court
shall record information as prescribed pur.
susnt to subsection (b) of this section.

*§ 481, Definitions

A3 used in this chapter the term ‘fudicial
officer' means s United States district court
judge or & United States magistrate.”.

(b) IMFLEMENTATION.—]1) Within three
years after the date of the enactment of
this title, each United Btates district court
shall implement a eivil justice expense and
delay reduction plan under section 471 of
title 38, United States Code, as sdded by
subsection (a).

(2) The requirements set forth in sections
471 through 477 of title 38, United Btates
Code, s added by subsection (a), shall
remain in effect for seven years after the
date of the enactment of this title.

(¢} Earry InriesmexraTiON DIsTRICT
CoURYS.—

(1) Any United States district court that,
no esarlier than six months and no lster
than twelve months after the date of the
enactment of this title, develops and Imple-
ments & civil justice expense and delay re-
duction plan under chapter 23 of title 28,
United States Code, as added by subsection
{a), shall be designated by the Judicial Con-
fercnce of the United States as an Early Im.
plementation District Court.

12) The chief judge of a district so desig-
nated may apply to the Judicial Conference
for additional resources, including techno-
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Jogical and personnel support and informa-
tion systema, necessary to implement its
civil justice expense and delay reduction
plan. The Judicial Conference may, in its
discretion, provide such resources out of
mridso& sppropristed pursuant to section
105(s).

(3) Within eighteen months after the date
of the enactment of this title, the Judicial
Conference shall prepare & report on the
plans developed and implemented by the
Early Implementation District Courts.

(4) The Director of the Administrative
Office of the United States Courts shall
transmit to the United States district courts
and to the Committees on the Judiciary of
the Benate and House of Representatives—

(A) coples of the plans developed and im-
plemented by the Early Implementation
District Courts;

(B) the reports submitted by such districta
pursuant to section 472(d) of title 28, United
States Code, as added by subsection (a); and

(C) the report prepared in accordance
with paragrsph (3) of this subsection,

(d) TecEwical AND CONFYORMIRG AMEND-
uewt.—-The table of chapters for part I of
title 28, United States Code, is amended by
adding at the end thereof:

“23. Civil justice expense and delay re-
duction plans
SEC. 184. DEMONSTRATION PROGRAM.

() In GrrFzralL~-{(1) During the four-year
period beginning on January 1, 1881, the Ju.
dicial Conference of the United States shall
conduct s demonstration program in accord-
ance with subsection (b),

(2) A district court participating in the
demonstration program may also be an
Early Implementation District Court under
section 103(c).

(b) ProGrRAM RIQUIREMENT {1} ’i‘he
United States Distriet Court for the West-
ern District of Michigan and the United
States District Court for the Northern Dis-
trict of Ohio shall experiment with systems
of differentiated case management that pro-
vide specifically for the assignment of cases
to appropriate processing tracks that oper-
ste under distinct and explicit rules, proce-
dures and timeframes for the completion of
discovery and for trial.

(2) The United Btates District Court for
the Northern District of Californis, the
United Btates District Court for the North-
ern Distriect of West Virginia, and the
United States District Court for the West-
ern District of Missouri shall experiment
with various methods of reducing cost and
delay in civil litigation, including aiternative
dispute resolution, that such district courts
and the Judicial Conference of the United
States shall select.

(c) STupY or Resurrs.—The Judicial Con-
{ference of the United States, in consultation
with the Director of the Federal Judicial
Center and the Director of the Administra-
tive Office of the United SBtates Courts,
shall study the experience of the district
courts under the demonstration program.

(d) Rerort.~-Not later than March 31,
1995, the Judicial Conference of the United
States shall transmit to the Committees on
the Judiciary of the Senate and the House
of Representatives & report of the results of
the demonstration program.

SEC. 105. AUTHORIZATION.

(a) Eamvty IsriemeEnration  DistRICT
Covrrs.—There i suthorized to be sappro-
priated not more than $15,000,000 for fiscal
year 1990 to carry out the resource and
planning needs necessary for the implemen-
tation of section 103(c).

(b) IMPLEMENTATION O CHAPIER 23.—
There i3 suthorized to be appropriated not
more than $5,000,000 for fiscal year 1990 to

4717,
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fmplement chapter 23 of title 28, United
Btates Code.

(¢) DesmonsTRATION PROGRAM.—~There is
suthorized to be appropriaied not more
than $5,000,000 for fiscal year 1990 to carry
out the provisions of section 104.

TITLE 11—-FEDERAL JUDGESHIPS
BECTION 201, SHORT TITLE

This title may be cited as the “Federal
Judgeship Act of 1890",

BEC. 202 CIRCUIT JUDGES FOR THE CIRCUIT COURT
OF APPEALS.

{a) In GeneraL~The President shall ap-
point, by and with the advice and consent of
the Senate—

(1) 2 additional circuit judges for the third
circuit oourt of appeals;

(2) 4 additional circuit judges for the
fourth circuit court of appeals;

¢3) 1 additional circuit judge for the fifth
circuit court of appeals;

(4) 1 sdditional circuit judge for the sixth
eircuit court of appeals;

(8) 1 additional circuit judge for the
elghth circult court of appesls; and

(6) 2 sdditional eircuit judges for the
tenth circuit court of appeals,

(b) Tasies.—In order that the table con-
tained in section 44(a) of title 28, United
States Code, will, with respect to each judi-
cial eircuit, reflect the changes in the total
number of permanent circult judgeships au-
thorized as & result of subsection (8) of this
:eetion. such table is amended to read as fol-

OwS:

“Circuits Number of Judges
District of Columbia....cuniicccenseese 12
Pirst é
Second 13
Third 14
Fourth 15
Fifth 17
Bixth 18
Seventh 11
Eighth 11
Ninth 28
Tenth 12
Eleventh 12
Federal 12.7,

BEC. 3. DISTRICT JUDGES FOR THE DISTRICT
COURTS,

(2) In GrweraL.—~The President shall ap-
point, by and with the advice and consent of
the Senate—

(1) 1 additional distriet judge for the west-
ern district of Arksnsas;

(2) 2 additional district judges for the
northern district of California;

(3) § additional district judges for the cen-
tral district of California;

(4) 1 sdditional district judge for the
southern district of Californtu;

(8) 2 additional district judges for the dis.
trict of Connecticut;

(8) 2 additional district judges for the
middle district of Florida;

(1) 1 additional district judge the
northern district of Florids;

(8) 1 additional district judge
southern district of Florida,;

(9) 1 additional district judge
middle district of Georgla;

€(10) 1 additional district judge
northern district of Illinois:

(11) 1 additional district judge
southern district of Iowa;

(12) 1 edditional district judge
western district of Louisiana;

(13) 1 additional district judge for the dis-
trict of Maine;

(14) 1 additional district judge for the dis-
trict of Massachusetts;

(15) 1 additionsal district judge for the
southern district of Mississippi;

for
the
the
the
the
the

for
for
for
for

for
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488) 1 auiditlonal district fudge for the
eastern district of Missouri;

¢873 1 additlonal district Judge for the dis-
iriet of Mew Hampshire;

§181 3 additional distric: judges for Lhe dis-
wied of New Jerzey

(18} 1 sdditional dinirbed judge for the dis-
trist of New Mexkoy .

(203 I additionaldistriet judge for the
southern district of New Toris

121) 1 additional distriet jodge for the
esstern dlstrict of New York;

i) 1 additional dizstyles judge for the
middie district of North Carcling;

1335 1 adcitlonak distrlct judge for the
northern district of Qkishoma;

{247 1 additional district jud,ge for ihe
weslern district of Oklahoma;

{35) 3 acditional éﬁs‘u—ict hudge fm’ the diz-
trict o Oregon;

{28) 3 additions] district judges foz the
easiern distriet of Pennsylvania:

(27) 1 additional disiriet judge for the
middle district of Pennaylvanla;

{287 1 additional district judge for the dis-
tricd of Sooth Carolina;:

42 1 additional disiriel jodge for Ghe
easlern digirizt of T

(303 1 sdditional dlstrict judge for the
wasbern district of Tennessee:

{317 t asddttional district judge for the
northern district of Texas

(22} 3 additional district judges for the
seuthern district of Texas,

33} 1 additlonsd distries judge fox the
western distriet of Texaa

{34} 1 additinnal district judge for the dis-
trict of Utah;

{35} } additional distriet jedge for the
eastern distriet of Washingtong

(34) 1 additlonal distriet udge for the
rorihern distries of West Virgints;

(37) 1 additional district judge for the
southern district of West Virginia; and

{38) 1 additional district judge for the dis-
iriet of Wyoming.

i{b) BEmstime JupemsErRs.—(:) The exrist-
ng distrigt judgeshins for the western dis-
triel of Ariarses dhre nomhern distriet of -
iimcle, the northern distriet of Indiana, the
disiriet of MMassachusetts, the western dis-
tricl of Mew York, the eastern districd of
Northr Caroline, the northerm district of
Ohio, and the western distriet of Washing-
ton authorized by zecdon 20%D) of the
Barlrupicy Amendments and Federsl
Judgeship Act of 1084 (Public Law $68-353,
98 Stal. 347-348) shall, a3 of the effective
date of this title, be suthorized under sac-
tion 133 of tile 28, United States Code, and
the Incormbents in thoee offiees shall hokd
the ofllce under section 133 of titke 23,
TUnited States Ceode, 83 a.mended by this
titke.

(2XA) The existing two distriet judgeships
for the esstern and western districts of Ar-
kansas (provided by secilon 133 of thle 28,
United Btates Code, g3 in eifect on Lthe day
before the effective date of thin title) shall
he district judgeshipa for the eagterm dis-
trict of Arkansas only, and the incumbents
of such judgeships shall hold the officea
under zection 133 of title 28, United States
Code, a3 amended by this title.

{B) The existing district tudgeshlp for the
neribeyn and sowthern districts of Jows
{proviged by section 133 of titke 28, Unlted
Bigtea Code, as In effect om the day bafore
the effersive date of thiz title) shall be o dfs-
trict ludgeship for the nostherm dlsirickt of
Iowa only, and the incumbent of such
Judgeship shall hold the office under sec-
tiorr 133 of title 28, Wnited States Code, a3
amended by ihis ik,

(O The existing dbstrict judgeship for the
northern, eastern, snd western disiricts of
Oklahcm (provided by spetic 133 of dtle
2%, United States Code, oa im eiflert on the

day before the effective date of this title)
and the occupant of which haa his official
duty stetlon at Oklahoma City on the date
of enactment of this title, ahall be a district
judgeship for the western district of Ohln-
homa onty, and the [pewmbent of such
Judgeship shall hold the office mndet sec-
tkon 133 of title 28, Uniied States Code, as
amended by this title,

(¢} TEMPORARY JUDGRSETPE.—The Fresl-
dent shall appoint, by and with the advice
and consent of the Senate—

{1y 1 edditional district fudge for the
porthern district of Alabama;

(31 1 additlonal district judge for the east-
ern distriet of Californta;

13) 1 additiona! distriet judge for the dis-
trict of Hawaif;

(4} 1 additional district judge for the cen-
tral district of Ilinols;

(5) 1 additional district judge for the
southesn district of Illinols;

{8) 1 additional districd judge for the dis-
trict of Kangaa;

(7)1 additional distriet judge for the west-
ern district of Michigan;

(87 1 additional distriet fudge for the east-
ern district of Missoor!;

() 1 additional district juedge for the dis-
trict of Webrasha;

(10} 1 additlona) district judge for the
noerthern district of New York;

(11) } additlonal distriet judge foxr the
northern district of Qhlo;

(12) % agditional distriet jodge for the
eastern distriet of Pennaylvanta;

{13} 1 edditional distriet judge for the
eastern district of Tezas angd

<i4) I sdditiona)l distriet judge for the

eastern disiriet of Virginta,
The first vecancy in the office of district
Judge [n each of the Judicial districts named
in this subsection, cccurring five years or
more after the efiective date of this title,
shall not ba Had.

(d) Tam=s —In order that the table con-
wdined In sectiom 133 of title I3 Untted
Statez Code, will, whh reapect to each judi-
cinl district, refiect the changes in the toial
number of permanent district Judgeships
authorized as a result of suksections (a) and
(&) of this section, such tabie !a ariended to
read as follows:

5

“DISTRICT3
Alabarmna:

3
3

:
3

4a

Centrald,
Southarn
Colorado
Caonnecticut,
Delaware
District of Coltm™MR v menrreeas
Florida:
Rorthera
Middle
Socuthern.
Georgha:
Northern
Middle
Southerm
Hawal -
idaho.
linols:
Fortherm
Central
Bouthern

—
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D
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Indiana:
Rorithern.
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Bouthern

Jowa:
Horthern

Sootherm.

Kansas

Keutnehy:
Eastern

Weslern

Eastern and WesterD . w meacmen

Louisiana:
Enstern

Middle

Woestern

Maine

Maryland

Maszachuszetts

Michigan:
Eeatern,

Wesiarn

Minmeaota

Mississippl:
Northern

Bouthern

Missouri:
Eastern

Western

Enastern and Westerta .

Weatern....

Puerto Rico

Rhode Island

Scuth Cerolna

Eouth Dakota

Tennessee:
Eastarn

Middle..—..

Western
Texas
Northern

Southern

Eastern

Western

Ttah

Vermont

Vieginta:
Easizrn

Western

Washington:
Eastern.

Western

West Virginka:
FRorthern

Bouthern

Wiseonsim:
Bastern

Western

Wromdng
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BEC. 284 VIRGIN IBLANDS,
(a) Ir GeweraL—The President shall ap-
point, by and with the suvice and consent of
the Senate, one additional judge for the Dis-
trict Court of the Virgin Islands, who shall
hoid oifice for a term of 10 years and until a
successor i8 chosen and qualified, unless
sooner removed by the President for cause,
(b) Aexpurent 10 ORcanic Act.—In order
to reflect the change in the total number of
permanent judgeships authorized as & result
of subsection (a) of this section, section
24(a) of the Revised Organic Act of the
Virgin Islands (88 Stat. 508, 48 US.C.
1814(a)) Is amended by striking “two” and
inserting “three”.
8EC. 205. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be sppropriated
such-sums as may be necessary to carry out
the provisions of this titie, including such
sums as may be necessary to provide appro-
priate space and facllities for the judicial
positions created by this title,

BEC. 206, EFFECTIVE DATR.

This title shall take effect on the date of
enactment of this title,

Mr. THURMOND. Mr. President,
today I rise along with Senator Biprn
to introduce the Judicial Improve-
ments Act of 1990. This bill {5 designed
to meet the needs of the Federal judi-
ciary by developing within the Federal
courts a procedure for implementing
civil justice expense and delay reduc-
tion plans and to provide for addition-
a8l Federal judgeships necessary to
handle the increased criminal and civil
caseload.

Title I is derived from the Civil Jus-
tice Reform Act introduced by Senator
Bipex and myself. Our goal 18 to
reduce litigation costs and to increase
the administrative efficlency of the
civil litigation process in the Federal
courts,

Over recent years, the workload of
the Federal court system has in-
creased dramatically. It is this commit-
tee's responsibility to assure that the
manpower and equipment necessary to
meet this increased workload is provid-
-ed. Currently, there is a feeling among
many members of the bench and bar
that civil litigation in the Federal
court system is much too costly and
takes far too much time to resolve dis-
putes.

Based upon these concerns, the leg-
glation we are introducing today em-
bodies principles from which each
Federal district court will develop
their own plan for creating greater ef-
ficlencies in the civil litigation process.

Mr. President, it is appropriate to
consider procedural changes which
will reduce the costs and delays con-
fronted by those who seek to resolve
their disputes through the civil litiga-
tion system. However, any attempt to
reform the civil justice system is futile
without providing sdequate judicial
manpower.

Title II of the bill will create T7 addi-
tional Federal judgeships. Recently
enacted drug and crime legislation in-
creased the caseload of many judges
across the country. As a result of the
needs of the judiciary from the specter
of Increased drug and crime related
prosecution and its impact on the Fed-
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eral docket, I believe more judgeships
are vitally important. Additionslly, we
incorporated recommendations made
by the Judicial Conference reflecting
their assessment of where judicial
manpower should be placed. The
result iz 8 provision to create addition-
al Federal judgeships which we believe
will adequately address the current
needs of the judiciary.

Mr. President, as ranking member, I
look forward to working with the
chairman of the Judiciary Committee
to create greater efficiency and in.
crease the manpower in the Federal
courts.

By Mr. KENNEDY:

8. 2649. A bill to provide for im-
proved drug abuse treatment and pre-
vention; to the Committee on Labor
and Human Resources.

DRUG ABUSE TREATMENT AND PREVENTION
IMPROVENMENT ACT
® Mr. KENNEDY. Mr. President,
today I am introducing the Drug
Abuse Treatment and Prevention Im-
provement Act of 1980.

Drug abuse in America continues to
be a disease of epidemic proportions.
Its symptoms have spread to every
corner of our society and beyond. The
epidemic manifests itself in shattered

lives, devastated families, and overbur-

dened courtrooms, classrooms, &nd
emergency rooms throughout the
country.

Historians remind us that we have
been fighting one drug war or another
for decades. But the release of the
Bush administration’s first antidrug
strategy last September brought a new
sense of energy to our efforts.

Eight months after the release of
the strategy, it iz too soon to say
whether these efforts have borne
fruit. In some pockets of soclety, en-
couraging historical trends have con-
tinued. But many of us remain con-
cerned that the national drug strategy
is seriously defective because it lacks
balance. The President and his advis-
ers fail to recognize the prominent
role that treatment and prevention
maust play in combating drug abuse.

The long-term solution to the drug
epidemic will not be found in distant
cocafields in Colombia, or in over-
crowded holding cells in inner-city
police precincts, Instead, real gains
against drugs will be made when
schoolchildren are persusded that
drugs use {5 harmful, when communi-
ties rally to create a climate in which
drug use 1s unacceptable, and when
treatment is offered to all who wish to
rid themselves of a drug habit,

The administration persists in the
belief that crime control can solve the
tangle of social factors that contribute
to the self-destructive behavior of
drug use. For the past 2 years, the ad-
ministration has sent antidrug budgets
to Congress in which 70 percent of the
resources are devoted to reducing the
supply of drugs, and only 30 percent to
reducing demand.
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Drug Policy Director Willlam Ben.
nett has nsed his office as a bully
pulpit, but he has largely preached
the gospel of law enforcement. He has
stubbornly refused to pay more than
lipservice to the fundamental goal of
treatment on request and, on occasion,
he has belittled the importance of
drug education.

The most recent evidence of the ad-
ministration’s misplaced priorities is
the legislative package it transmitted
to Congress yesterday. This massive
proposal is brimming with new threats
to civil liberties, new criminal penal-
ties, imposing forfeiture provisions,
and novel interdiction strategies. Yet
it contains no proposals for drug abuse
prevention and only two treatment-re-
lated proposals,

Whatever the merits of the supply-
eide proposals in the legislative pack-
age submitted yesterday, it is clear
that they are the product of consider-
able effort and attention. It is equally
clear that virtually no energy has been
expended to devise bold and {nnova-
tive means of reducing the demand for
drugs,

Just as Congress last year redressed
some of the budgetary imbalance in
the President’s drug strategy, the leg-
islation I propose today is intended to
redress the legislative imbalance. The
bill contains & number of innovative
demand reduction proposals that have
either been generated by the legisla-
tive process in the past year or that
have otherwise come to my attention.
This proposals represent & comprehen-
sive effort to improve the manner in
which this country delivers drug treat-
ment and prevention services to its
citizens.

Title I of the bill improves and ex-
pands the categorical grant programs
administered by the Department of
Health and Human BServices. These

programs are designed {o target popu-
lations that have an especially acute
need for services. They will enable the
Federal Government to sponsor model
programs that can eventually be repl-
cated by the States. The bill will
sharpen the focus of current pro-
grams, such as the one for pregnant
and post partum addicts and their in.
fants. In addition, new grants will be
offered for training treatment and
prevention professionals, for drug
trestment in the criminal justice
system, for rural substance sbuse, for
more drug treatment in the national
capital region, and for comprehensive
community-based drug prevention.

Title II of the bill revises the
ADAMHA Block Grant Program. The
block grant §5 the prinicpal means by
which the Federal Government dis-
tributes treatment resources. We must
engage in & multiyear strategy to fund
this program at a level that will assure
treatment on request for every addict
seeking it.

First, the bill authorizes $2 billion
for this program in fiscal year 1991, a
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Mr. Chairman and members of the Committee, I am Walter
McGovern, Senior Judge of the U.S. District Court for the Western
District of Washington, and Chairman of the Judicial Conference
Committee on Judicial Resources. I am here today as a
representative of the Judicial Conference of the United States to
- speak in support of Title II of S.2648, the provision to create
77 additional judgeships for the U.S. courts of appeals and the
U.S. district courts. On behalf of the Judiciary, I express our
appreciation for your leadership role in introducing legislation
to address the pressing judgeship needs of the Federal courts.

We thank you for your efforts to provide the resources so badly
needed in the Judiciary. The authorization of the 77 additional
judgeships in this bill is absolutely essential to the well being
of the Federal Judicial System. But, Mr. Chairman, as I will
describe in greater detail later in my statement, the present

needs of the Judiciary for new judgeships is now near 100.

It has been nearly six years since additional judgeships
were last authorized for the Federal courts. During that time we
have seen tremendous changes in both the volume and the
- complexity of the workload of the courts. Numerous pieces of
legislation in recent years have had a strong impact on the

courts. The implementation of the sentencing quidelines, new



initiatives to fight the war on drugs, and the advent of
mandatory minimum sentences, have all resulted in substantial
additional work for the courts, and all have the potential to

increase the burdens even more in the coming years.

Since the last judgeships were authorized in 1984, the
number of criminal cases filed in the district courts has grown
by nearly 30 percent. Drug cases alone have increased by nearly
130 percent and now represent approximately 30 percent of all
criminal cases. With the recent increases in the law enforcement
and prosecutorial staff in the Department of Justice, we can
expect a continuation of this trend, perhaps at an increasing
rate. The changing nature and volume of the criminal caseload is
of particular concern, as it relates to the need for judgeships,
because of the special demands and the requirements of these

types of cases.

The civil caseload of the district courts has not followed
as consistent a pattern as criminal over the last six years, but
nevertheless, it still represents the large majority of case
filings in district courts. Civil filings have fluctuated
considerably, primarily because of Social Security cases and
student loan defaults, neither of which require substantial judge
involvement. The remaining civil caseload had increased
consistently since 1984, until the recent temporary reduction

resulting from the May 1989 change in diversity jurisdiction.



After the initial impact of the change in the jurisdictional
amount for diversity cases, we can expect civil filings to return
to the increasing trend of past years. Even with the current
volume of cases, there are many courts which cannot devote the
proper time to the civil docket because of the demands associated
with criminal cases. In the courts hardest hit by the drug
caseload, judges are devoting an increasing portion of their time
to the criminal docket at the expense of the civil cases. This
will occur with increasing frequency unless appropriate resources

are provided to deal with all cases in the district courts, both

civil and criminal.

In the courts of appeals, the situation is similar to that
of the district courts. New filings have grown by nearly 30
percent since 1984 and by 13 percent in just the last two years.
A portion of the increase can be traced to the implementation of
the sentencing guidelines and the authorizing legislation
providing the right to appeal the sentence imposed. The workload
of the courts of appeals has also risen as a direct result of the
drug caseload of the district courts. 1In 1984 appeals of drug
cases represented only é percent of all appeals. Since that time
drug appeals have grown by more than 120 percent and now
represent more than 12 percent of all appeals filed. The judges
of the courts of appeals resolve an increasing number of cases
each year, yet the backlog continues to grow. The current

pending caseload is nearly 40 percent above that of 1984. 1In



just the last year, the number of pending appeals of criminal
cases has grown by nearly 30 percent. I mention this increase in
the backlog to emphasize the seriousness of the situation we face
today. The workload of many of the courts has reached crisis
proportions, and if it is not resolved soon with the addition of
the necessary resources, we will feel the effects for many years

to come.

I am sure that the Committee members are aware of the fact
that the Judicial Conference makes recommendations for additional
judgeships every two years. Under normal circumstances, the 1990
recommendations would have been considered at the September 1990
Conference session. 1In recognition of the growing workload
trends and the potential for consideration of judgeship
legislation during this session of Congress, the Conference
accelerated the process of developing recommendations for 1990.
This was done in an effort to provide the Congress with the
present needs of the Judiciary and in response to your letter of
January 25, 1990, to the Administrative Office of the U. S.
Courts, in which you requested an update on the 1988 Judicial
Conference recommendations. On June 6, 1990, the Conference
approved recommendations for 96 additional judgeships, 20 for the
courts of appeals and 76 for the district courts. We realize
that these recommendations were approved too late to be included

in the bill you are considering today. I have attached a draft



bill containing these recommendations at Exhibit 1 for Committee

consideration.

The recommendations contained in the draft bill resulted
from the 1990 Biennial Survey of Judgeship Needs which falls
within the jurisdiction of the Committee on Judicial Resources,
which I chair. I would like to briefly explain the process we
use to arrive at our recommendations. The survey and analysis of
judgeship needs are conducted by the Subcommittee on Judicial
Statistics which consists of five members of the full Committee.
Every two years the Subcommittee requests that each court review
its judgeship requirements and submit a detailed justification
explaining the basis of any request for additional positions.

The Subcommittee considers these requests in conjunction with the
recommendation of the appropriate circuit judicial council.

Using this information and the most recent workload statistics,
the Subcommittee then develops a recommendation on the judgeship
needs of each court for consideration by the Committee. The
Committee reviews the analysis of the Subcommittee and then
forwards its recommendations to the Judicial Conference for final
consideration. A more detailed explanation of this process is
attached to my statement at Exhibit 2. I want to emphasize the
fact that a judgeship request from the Judiciary does not reach
the Congress until it has been reviewed by four separate panels
of judges: the judicial council; the Subcommittee; the Committee;

and the Conference. This process does not result in Conference



endorsement of all judgeships requested by the courts. The
Conference recommendations have always been less than the court
requests. Nor does the process rely on any estimates of
potential caselocad growth. Even though there have always been
substantial delays in obtaining authorization for additional
judgeships, all recommendations are based on current caseload
information. As a result, the Conference recommendations are
on the conservative side, and represent our minimum requirements.
In fact, if we were to project our needs as of January 1993,
probably the earliest date when the judgeships created by this
bill could be in place, our request would be for well over 100

additional judgeships.

The recommendations for 96 additional judgeships were based
on workload data through calendar year 1989 and represent what
the Judicial Conference deems as the minimum number needed to
deal effectively with the existing caseload of the courts. There
are many differences between the Conference proposal and S. 2648.
I will not attempt to point out all of those today, but would
urge the Committee to increase the number of judgeships included
in your bill and incorporate all of the judgeships recommended by
the Conference. The judgeships which are not included in S. 2648
are just as necessary as those which are included. While many of
the districts for which the Conference has recommended additional
judgeships may not have a heavy criminal docket, the need to

serve the many civil litigants in those courts is, as you



frequently emphasize, no less important. 1In order to assist the
Committee in evaluating each of the Conference recommendations, I
have provided a copy of the Survey used for developing the

Conference proposal.

In closing I again express the support of the Judicial
Conference for legislation authorizing additional judgeships.
while the Conference evaluates judgeship requirements every two
years, it is much less frequent that legislation is enacted to
provide those resources. Courts which have a pressing need for
additional resources are likely to have a critical need in just a
few years if the resources are not provided now. This makes it
even more important that the most recent Conference
recommendations be given full consideration by the Congress at
this time. Again, we thank you for your leadership on this bill.
We recognize that it is in many ways a thankless task which you
have undertaken, but we want to assure you of our appreciation
and support. Very few pieces of legislation are of landmark
proportions-~-this bill qualifies. Absent meaningful cuts in the
Federal courts’ jurisdiction, the additional judicial positions
added by this bill are essential to the operation of justice and
the Federal Judiciary. We stand ready to provide any assistance
which the Committee may need in processing this important

legislation to authorize additional judgeships for the courts.
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Mr. Chairman and members of the Committee, I appreciate the
opportunity to appear before you today to offer the comments of
the Federal Judges Association on S. 2648, The Judicial
Improvements Act of 1990. Title I represents efforts to make
civil litigation in the federal courts more efficient and to
assure effective case management. We share those objectives and
commend the sponsors for their interest in them. We support
Title ITI creating 77 new and much-needed federal judgeships.
Title I concerns us a great deal, however, and we hope that the
-changes we will recommend here today will be incorporated into
the bill as it proceeds through the legislative process.

Mr. Chairman and Senator Thurmond, we sincerely appreciate
your willingness to listen to our concerns and to consider our
suggestions and comments. You and your staffs have been cordial
and courteocus. We intend to continue to work with you to insure
that any legislation addressing the processing of cases through
the Federal Courts is effective and workable.

The Federal Judges Association is an independent voluntary
dues-paying organization which a majority of Federal District and
Circuit Judges have joined. The purpose of the Federal Judges
Association 1s to seek the highest quality of justice for the
people of the United States and to preserve and protect the
ability of the federal judiciary to attract and retain the best
qualified men and women for judicial service.

At the outset, we would like to recognize that the
legislation has been significantly improved since it was first

introduced. Title II 1s long overdue and will help to relieve



some of the backlogs and delays that are occurring. Title I has
been improved from the original S. 2027 by removing the
prohibition against the use of magistrates, by eliminating many
mandatory procedures and permitting districts to continue to use
procedures that they have found to work well in different
localities, by shifting the tracking system to only two
demonstration districts, and by providing for review by
committees made up of district court judges rather than by the
judicial councils. These changes mitigate some of the adverse
-affects on the civil justice system that we feel would have
resulted from S. 2027 as originally introduced.

To be frank, however, many judges continue to believe the
subject matter of Title I would be best addressed by the rules
process. More importantly, we are concerned because this
legislation only deals with one aspect of the work of the federal
courts. The numbers of civil and criminal cases have increased
steadily, as have their complexity. Congress has created new
areas of federal jurisdiction and mandated time-consuming new
procedures. Even with the new judgeships fully staffed, the
federal judiciary will be strained to the limit. We need more
time to do our work and to render wise decisions according to
developing law. The lower federal courts also need adequate time
to commit their reasons to writing in a complete and thoughtful
manner to enable meaningful appellate review. In the long run,
no management system for civil litigation in federal trial courts

can be effective without adequate numbers of judges, relief from



crushing criminal caseloads, and reduction in time-consuming
processes. The priorities of the Speedy Trial Act, the
burgeoning criminal caseload, and lengthy sentencing hearings
consume essentially all of many courts' time.

The Constitution created a government with three equal and
separate branches. Each branch has important responsibilities
which impact the administration of our civil justice system. But
if you read the findings contained in section 102 of S. 2648, two
cf the branches of government appear to be absolved of any

~responsibility for the perceived problems in that systen.
Section 102(2) and 102(3) place the blame for cost and delay in
civil litigation solely on the courts and the litigants and their
attorneys. The roles of Congress and the President alsoc need to
be considered. Enactment of many statutes impacts on the
caseload and procedural requirements of the federal courts and
contributes to cost and delay. Adequate resources are needed for
the administration of the courts, including personnel and up-to-
date technology. For a variety of reasons, judicial vacancies
sometimes remain unfilled for very long periods. A comprehensive
approach should at least recognize other causes of the perceived
problems.

In the long run, effective management systems in the federal
courts cannot succeed unless Congress and the Executive branch
are aware of the impact of their actions on the litigation
process and of their responsibility to contribute to its

solutions.



Mr. Chairman, I would like now to move to several of the
specific concerns that the Federal Judges Association has with
the bill. Section 472 provides for the appointment of advisory
groups; for the study and compilation of reports on civil and
criminal dockets and the causes of cost and delay; and for the
advisory groups to make recommendations that "include significant
contributions to be made by the court, the litigants and the
litigants' attorneys toward reducing cost and delay." The
requirements of section 472 will take considerable time and
resources away from the important work of the courts. It may
well result in greater delays and costs in civil litigation. 1In
addition, section 472 presumes that in every federal district
there is unnecessary delay and cost and that in each district all
specified parties, including the court, are at fault. I would
suggest that most federal courts are operating as efficiently as
is possible, given their resources and the statutory constraints
under which they operate.

Section 473 requires each federal district to establish a
Civil Justice Expense and Delay Reduction Plan. The required
content of these plans would set impossible targets in many cases
and thereby mislead litigants, the bar and the public. The
requirement that the trial is to occur within 18 months absent
special certification establishes an expectation that cannot be
fulfilled at the present time in many districts primarily due to
the volume and length of criminal trials. Eighteen months would

more properly be viewed as a goal for disposition of each civil



case. For similar reasons, no firm trial dates are possible for
civil cases in many districts. While it is well recognized that
firm trial dates lead to settlement of cases, the bar learns when
courts are taken over by criminal cases that the target trial
dates are not firm regardless of any plan's language. In
addition, no meaningful target dates for deciding motlons are
possible at the outset of the case ~-- at that time there is no
knowledge of the number or complexity of motions to be made 1n a
case, or across the docket, or what type of trials or emergency
hearings may be ongoing when the motions are brought.

For these reasons section 473 should not require that the
district plans "apply" such principles. Either the section
should be eliminated so that districts would be free to fashion a
plan appropriate to their circumstances or section 473 should be
amended to provide that all advisory groups and districts
consider such principles in fashioning their plans.

Section 475 requires complete docket assessment in each
district at least once every two years in consultation with the
advisory group. This provision requires that the court be
involved in almost constant review and assessment with
complicated and time-consuming procedures. Such reassessment, if
required at all, should be no more often than every three years.

Although the review process is greatly improved in the
current draft, section 474 still includes the chief circuit judge
on the review committee. Many judges, both circuit and district,

believe the section should be amended to include only chief



district judges. The reasons for this are that most chief
circuilt judges have no experience or expertise in trial court
management, issues created by the district plans may be raised on
appeal, and as one respected circuit judge says "not because it
would do any particular harm, but because it is simply
unnecessary."

Section 477 provides that the chief district judge shill
appoint each district's advisory group after consultation with
the other judges of the court and that the chief judge shall
~determine the balance of the advisory group and representatives
of "major categories of litigants' in the court. This procedure
differs from the standard statutory authority for operating the
district court in 28 U.S.C. § 137, and any final plan would have
to be adopted by all the Jjudges of the district court under
sections 471 and 472. It follows that the whole court needs to
be involved in selecting the advisory group.

The development of the plan, implementation of the plan,
review of the plan by the circuit committee and the Judicial
Conference, use of an advisory group and its appeointment, and
ongoing reporting and assessment required by the statute
institute a whole new area of procedure. These complex, time-
consuming and sometimes repetitive procedures will necessarily
take away from other work without any evidence whatsoever that
they will result in benefits to the system. The legislation is
based on an assumption that it will result in greater efficiency

and speed in civil cases, but there is no hard evidence available



on the cause and effect of the procedural requirements and no
comprehensive look at the overall problems and their causes in
the Federal courts.

Mr. Chairman, we appreciate this opportunity to present our
views on §. 2648 and we will be happy to answer any questions
that the Committee may have. We will continue to work with the
Committee and its staff to address problems faced by the federal
courts and are confident that working together, we can resolve

many of the problems. Thank you for vour attention and

Tonsideration.
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STATEMENT BY THE HONORABLE ROBERT F. PECKHAM
about
TITLE I OF S. 2648

Civil Justice Expense and Delay Reduction Plans

Introduction

Senator Biden, Senator Thurmond, and other members of the
Committee on the Judiciary: I am Robert F. Peckham, United States
District Judge for the Northern District of California and a member
of the Judicial Conference of the United States. I appear in my
capacity as chairman of the Conference’s subcommittee on the Civil
Justice Reform Act of 1990. My distinguished colleagues, Chief
Judge Aubrey Robinson, Judge John Nangle, and Judge Sarah Barker,
who have expended extraordinary time and energy in helping analyze
the proposed statute, learn the views of federal trial judges from
around the country, and formulate recently adopted Judicial
Conference policies and programs on case management and cost and
delay reduction, are present today and will be happy to respond to

any questions from members of the Committee.

Please permit me to begin by expressing, on behalf of all of
the judges in the federal courts, our appreciation for being given
the opportunity here today, on March 6, and on other occasions in
the past to share with your Committee and its staff some of our

thoughts about Title I of S. 2648 and its predecessor, S. 2027.



At the outset we also would like to acknowledge the concern
about cost and delay in civil litigation that Senator Biden and the
co-sponsors of Title I share with federal judges. Work on these
kinds of problems 1is not glamorous, but thoughtful people
understand its importance. As our daily experiences as judges
demonstrate, one of the most fundamental functions of civilized
society is to provide peaceful, respected, and efficient means for
people to determine their rights and fairly resolve their disputes.
Thus, one o0f the most telling measures of the quality of any
society is the quality of its system of civil justice. 1In this
country we are blessed with an adjudicatory system that is capable
of sophisticated, reliable analysis of the most complex matters.
As the overview of judicial initiatives that we offer in the next
section clearly shows, for decades members of the federal bench
have understood the fundamental importance of making the benefits
of this system meaningfully available to all members of our

society.

Initiatives by the Federal Judiciary
The federal judiciary has long been committed, unequivocally,
to the values and concerns that inspire this proposed legislation.
The very first of the rules that have shaped civil adjudication
since 1938 announces that the objective of the system is to "secure
the just, speedy, and inexpensive determination of every action."

For the first two decades the system appeared to function well



under the new rules. It was not until the 1960’s that substantial
concern about expense and delay began to surface. The judiciary
responded with a series of initiatives, including major empirical
studies of the discovery process in the late 1960’s and, in 1970,
significant changes in the Federal Rules of Civil Procedure. There
was a second surge of attention to these matters in the late 1970’'s
and the early 1980’s, culminating in the adoption in 1983 of

extremely important amendments to Rules 11, 16, and 26.

The changes in Rule 11 and some of the changes in Rule 26 were
designed to encourage more responsible, restrained, and cost-
effective approaches by counsel to pleading, motion and discovery
practices. The changes in Rule 16 and other changes in Rule 26
were designed (1) to assure that judicial officers "will take some
early control over the litigation® in all categories of cases save
those routine matters that are exempted by local rule, (2) to
encourage courts to devote the appropriate level of management
attention to different kinds of cases (avoiding "over-requlation
of some cases and under-reqgulation of others”), (3) to assure that
judges and magistrates have the authority and the procedural tools
necessary to move their cases through the pretrial process as
efficiently as the needs of justice permit, (4) to encourage
"greater judicial involvement in the discovery process," and (5)
to provide both counsel and court with additional, more direct

means for preventing or correcting "redundant or disproportionate

discovery."



Inspired in part by the same concerns that prompted the recent
changes in the rules, many district courts and many individual
judges have initiated important new approaches to case management.
While space does not permit us to acknowledge all of the many
courts which have adopted creative approaches to case management,
we point to a few examples here simply to suggest something of the
spirit and of the range of ideas that the federal bench recently
has brought to this field. 1In the late 1970’'s, district courts in
Florida and California established new systems under which lawyers
were required to propose sensible case-development plans prior to
the initial status conference with the court and to exchange key
information and documents before launching formal discovery.
District judges in South Carolina decided to require plaintiffs and
defendants, at the time they file their initial pleadings, to share
with one another and with the court basic information about the
case by responding to a set of questions drafted by the judges.
Judges in San Francisco began experimenting with a two-stage
approach to the case-development process. In the first stage, the
court limits the parties’ discovery and motion work to the core
matters that they feel they must learn in order to reasonably
ascribe a settlement value to the case. At the close of that first
stage, before the parties are forced to spend the substantial
additional sums necessary to fully prepare a case for a trial, the
court schedules a settlement conference or invites the parties to

participate in some alternative dispute resolution procedure. If



their good faith efforts to settle the case are not successful, the
court permits the parties to proceed with the more expensive
discovery and pretrial motion work that must be done to prepare for
a full trial of the matter. 1In Ohio, Michigan, Texas, Alabama, and
other states, judges worked with members of the bar and with
special masters to design tailored pretrial systems that permit
rational and efficient development of the information necessary to
resolve the tens of thousands of asbestos and other mass tort cases
that have been filed in the last decade. In New York, judges
appointed special committees of lawyers who helped the court design
systems for containing discovery abuse and guiding lawyers toward
the most cost-effective and productive use of certain discovery
tools. Courts in Oklahoma and Virginia have adopted innovative
strategies for moving cases rapidly toward disposition. And all
over the country individual judges have become more assertive in
their efforts to help counsel identify issues or areas of inquiry
which, if actively pursued early in the pretrial period, could
either dispose of the case in its entirety or equip the parties to

resolve the matter more efficiently.

These and many other innovations in case management have been
accompanied by similarly creative work in the field of alternative
dispute resolution. In the late 1970's federal courts in
Pennsylvania, Connecticut, and California began important
experiments with non-binding arbitration programs. Since those

early beginnings some 15 additional courts have established non-



binding arbitration programs. Recently completed studies oy the
Federal Judicial Center show that such court-annexed arbitration
programs enjoy widespread support in the bar. Approaching problems
of cost and delay in yet another fashion, district cou:zts iu
western Washington, Kansas, Michigan, and the District of Columbia,
working with large groups of dedicated lawyers, have implemented
very successful mediation programs. The non-~binding summary jury
trial procedures that were pioneered in the Northern Distiict cif
Ohio have been used and refined in a number of courts. 1In additicn
to their innovations in case management, district judges in
Oklahoma have extended the availability of the summary jury tyiel
to many kinds of cases and have implemented a vigorous arbitratioa
program. Judges in the District of Massachusetts refined the mi:.i~
trial concept, developed initially in the private sectoxr, intc
various forms of non-binding summary bench trials. 1In Connecticut,
judges set up machinery for impaneling teams of experts t¢ render
advisory opinions to help parties settle complex construction caseas
and other matters involving advanced technologies. Led by a tasx
force of 1local lawyers, the Northern District of Califoinia
established the first early neutral evaluation program .n LiSd..
The District of Columbia and the Eastern District of California
recently added similar ENE programs to the ADR services they oizer.
And all across the country judges and magistrates, responding ‘o
requests from counsel, have been devoting progressively nore iims

and energy to settlement conference work.



While time does not permit us to cite all of the recent
judicial innovations in case management and ADR, this brief
overview suggests something of the energy and creativity that
federal courts have committed to combating problems of cost and
delay in civil litigation. As considerable as these commitments
have been, federal judges recognize that work on the problems of
cost and delay remains to be done. That recognition is reflected
not only in the current work by the Advisory Committee on Civil
Rules, which is actively considering rule changes that would compel
more direct, less expensive sharing of information early in the
pretrial period, but also in two important actions recently taken
by the Judicial Conference of the United States. On March 13th of
this year the Conference unanimously adopted a policy statement
that included an intensified commitment to individualized case
management and a recommendation that each district court convene
an advisory group to help isolate causes of cost and delay and to

recommend possible solutions.

Then, in late April, the Conference adopted an ambitious 14-
point program designed to assess and address cost and delay in
every district court in the country. Recognizing the wvaluable
contributions that thoughtful lawyers have made to the
administration of justice in so many jurisdictions, this program
accords a central role to local advisory groups, with balanced
representation from a cross-section of the bar. Such groups

already exist in many courts, e.g., under the Congressional mandate



reflected in the 1988 amendments to 28 U.S.C. 2077, or in the form
of federal practice committees. Under the Judicial Conference’s
l14-point program, each district retains the discretion to ask an
already existing committee (perhaps augmented somewhat to assure
the appropriate representative balance) to perform the functions
contemplated for the local advisory group, or to appoint a new
committee for these purposes. While preserving in each court
necessary flexibility in these matters, the Conference assumes that
many courts will elect to combine the responsibilities imposed by
2077 and its program in one committee in order to avoid the
resource drains that can attend the proliferation of committees

with overlapping assignments.

Under the Conference program, each advisory group, working
with district Jjudges, will begin its work by conducting a
systematic, detailed assessment of the court’s civil and criminal
dockets, focusing not only on current conditions but also on trends
in filings and in demands on the court’s resources. Then the group
will attempt to identify the principal causes of any cost or delay
problems that it perceives. By proceeding systematically, and by
working with data that is specific to each individual court, these
advisory groups will be well-positioned to determine whether
changes are in order and, if so, what they should be. They will
recommend any measures that they feel, given the particular
character of needs and circumstances in their district, hold some

promise of reducing cost or delay. Most significantly, the



advisory groups will not confine their analyses and recommendations
to court procedures, but also will examine how lawyers and clients
handle 1litigation, searching for ways these players in the

litigation drama can contribute to reducing expenses and delays.

Each district court will carefully review the assessments,
analyses and recommendations submitted by its advisory group, and
will implement the proposals that appear feasible and constructive.
To enrich idea pools and to assure that all potentially useful
solutions are considered, each district will share its advisory
group’s assessments and recommendations with a circuit-wide
committee of district judges and with the Judicial Conference, both

of which may recommend additional measures for consideration by

individual courts.

In addition to these grassroots initiatives, the Judicial
Conference will conduct demonstration programs in districts of
different sizes and case mixes to experiment with different methods
of reducing cost and delay (including ADR programs) and different
case management techniques. Each demonstration program will be
carefully studied, and lessons learned will be shared with all
judicial officers in the country. Building from these sources, as
well as the experiences of other courts, the Conference will
arrange for publication of a Manual for Litigation Management and
Cost and Delay Reduction that will describe and analyze the most

effective techniques and programs. Another important part of the



Conference program will emphasize education and training: we will
establish substantial new programs to assure that all judicial
officers and appropriate court personnel understand the most
current case management strategies and other programs for cost and

delay reduction.

To coordinate this extensive, multi-dimensional effort, the
Judicial Conference has created a new Committee on Court
Administration and Case Management. The Director of the Federal
Judicial Center, or his designee, shall serve ex-officio on this
Committee, to assure appropriate integration of research and
judicial education programs. To assure that the learning that is
generated by this new Conference program appropriately flows into
the Congressionally mandated rule-making process that has worked
so well for more than 50 years, a member of Conference’s Advisory
Committee on Civil Rules will serve regqularly on the new Committee

on Court Administration and Case Management.

As this description of judicial initiatives makes clear,
federal courts have made combating cost and delay in civil
litigation one of their highest priorities for many years. Thus,
when we respond to Title I of S. 2648 we do so against this
extensive background of our own front-line efforts to address the

concerns that inspire this proposed legislation.

10



The Evolution of the Judiciary’s Position on the Proposed
Legislation

Perhaps because no active judicial officer was asked to serve
on the task force whose work informed the first version of this
legislation, S. 2027 caught the vast majority of federal judges by
surprise when it was introduced in late January of this year.
Reacting quickly to set up machinery to examine this legislative
initiative, the Executive Committee of the Judicial Conference
appointed the subcommittee that I chair in early February. Despite
our heavy trial schedules, we began immediately to study the
proposed statute. While the very short time prior to the first
hearings on March 6 did not permit us to complete a detailed
analysis of the many components of the bill, Judge Robinson,
speaking on that occasion for us, articulated some of our
fundamental concerns about legislation that would reach into areas
so clearly procedural, so clearly the province of the courts and

the Congressionally mandated rule-making process.

By March 13th we had developed a substantial written analysis
of some of the key provisions of S. 2027. On that day the Judicial
Conference of the United States, during its regularly scheduled
semi-annual meeting, voted unanimously to adopt the analysis we had
prepared, to oppose S. 2027 as drafted, and to endorse a policy
statement (alluded to above) re-affirming its commitment to

individualized case management. Because it was prepared under

11



such time pressure, our written analysis focused primarily on those
provisions of the bill that would have represented the most radical
and troublesome departures from the approaches to case management
that the judiciary had worked so hard over the preceding two
decades to refine. Despite this necessary emphasis on unproven,
detailed procedural prescriptions, our analysis of S. 2027 clearly
articulated the view that this kind of legislation "imperils the

vitality of the rule-making process."

During the latter half of March and the first half of April
we continued to consider how best to respond to the concerns and
purposes that inspired Senator Biden’s legislative initiative. Two
dominant themes emerged from our many hours of work during this
period: (1) responsibility for the kinds of procedural matters
covered by S. 2027 should remain in the judiciary, and (2) the most
constructive course was not to superimpose nationally one uniform
and unproven new system, but to ask each district to assess its own
needs and to tailor appropriate responses to them, while
simultaneously committing the Judicial Conference to conducting,
in a limited number of volunteer courts, carefully designed
experiments that would assess the effectiveness of a range of

different approaches.

These themes play major roles in the comprehensive, 1l4-point
program that the Judicial Conference adopted in late April, a

program designed explicitly to achieve the purposes and to promote

12



the underlying values that Chairman Biden articulated in
introducing S. 2027. We presented and explained the Conference’s
program to the Chairman’s staff in late April and early May, hoping
that adoption of this ambitious, unprecedented undertaking would
persuade the sponsors of S. 2027 that legislation in this area was
unnecessary. While the Chairman and the Committee’s staff listened
and responded to many of our concerns about S. 2027 as introduced,
we failed to persuade the Chairman that legislation was not
necessary. Given that failure, the Executive Committee authorized
the legislative specialists in the Administrative Office of the
United States Courts to submit to the Committee’s staff various

proposals that the subcommittee felt would improve the proposed

legislation.

The Committee’s staff responded positively to many of these
suggestions, and on May 17 the Chairman and Senator Thurmond
introduced, as Title I of S. 2648, a substantially modified version
of the original bill. In ways we specify in a subsequent section
of this statement, some of the significant provisions in the
revised version of the proposed statute are consistent with the
Judicial Conference’s policies and its l4-point program. There
remain, however, important respects in which the two approaches
differ (we discuss some of these matters in some detail in a
subsequent section). Moreover, even the modified version of the
statute would compel the judiciary to adopt programs and to develop

practices or local rules that conform to principles set forth in
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the proposed statute, principles that are undeniably "procedural."

The subcommittee tried to persuade the Chairman not to insist
on mandating conformity with procedural principles. For reasons
we elaborate below, the failure of that effort leaves the bill in
a posture that the strong majority of federal judges disfavor.
Moreover, it is only in the days immediately prior to the final
preparation of this statement that many judges have had the
opportunity both to study the modified version of the proposed
legislation and to discuss with other judges in some detail issues
raised by it. For example, the Conference’s Committee on Judicial
Improvements, which has judicial representatives from each of the
federal circuits, was unable to meet and consider Title I of S.
2648 until the third week of June. At that very recent meeting,
however, the Committee voted unanimously to oppose the revised
bill, in part because its members believe that the statute would
represent a legislative intrusion into matters that should remain

the province of the judiciary.

We also must report that many judges have expressed to us
their deep personal concern that the proposed statute seems to
reflect a fundamental lack of confidence by the Congress in the
federal judiciary. These judges feel strongly not only that any
such lack of confidence is unfounded and unfair, but also that
before it enacts any statute that carries that imputation, Congress

should be quite confident that the measure really is necessary.
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Given the judicial initiatives described above, especially the
Judicial Conference’s recent adoption of its l4-point program, it
is difficult for judges to understand why Title I of S. 2648 is

necessary.

In light of the sentiments that it now perceives to be shared
by the majority of federal judges, the Executive Committee has
concluded that the Conference’s 14-point program is the appropriate
vehicle for pursuing the objectives underlying Title I of S. 2648
and that legislation in this procedural arena is not in the

interests of sound judicial administration.

Fundamental Concerns About the Legislation

Before discussing specific provisions of the proposed statute,
we would like to elaborate some of the fundamental concerns that
underlie the Executive Committee’s position. In doing so, we
address the most sensitive issues raised by this kind of
legislative initiative. We speak respectfully and in a spirit that

we hope will be perceived as constructive.

We fear that enactment of this statute could result in real
harm to the rule-making process that has served both Congress and
the courts so well for so long. As you fully appreciate, Congress
recently reviewed and re-codified that process, taking care to

build into it procedures that assure that before nationally
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applicable rules of procedure are imposed they are considered most
deliberately by thoughtful and experienced judges, lawyers, and law
professors over a substantial period of time, and that the lawyers
and litigants into whose world the new rules would intrude are
given ample opportunity to articulate their reactions, point out
potential problems, and add suggestions. As we who have sat on the
bench for some time have discovered, sometimes painfully,
procedural matters are extraordinarily complex. They can not only
influence, but fix, the outcome of litigation. New rules can have
a great many unforseen consequences. And it takes the most
considered deliberation to be sure that the dynamic between new
programs and established practices is constructive. Thus it is
crucial that inputs from all affected quarters be sought before
procedural change is imposed. For reasons we do not understand,
Title I of S. 2648 has not been drafted through such a process.
Thus one of the primary bases for our opposition to the statute is
our belief that nationally applicable procedural norms should be

imposed only through that rule-making process.

Some thoughtful judges also have suggested that when Congress
considers enactment of legislation that covers the kinds of
procedural matters that are at the core of the judicial function,
it ventures into areas of constitutional sensitivity. Rather than
explore the constitutional arguments that are raised by this
suggestion, we wish to emphasize our view that simply as a matter

of wisdom of policy it would not be sensible to pass legislation
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that could deprive judges of the discretion they need to determine
in individual cases how best to use procedural tools to reduce

delay and litigant expense.

Some of the More Detailed Provisions of the Bill

Which Require Specific Comment

There are several detailed provisions of the revised statute
about which we feel a special need to comment. The first to which
we direct the Committee’s attention appears in subparagraph (B) of
section 473(a)(2), which apparently would require judicial officers
to fix firm trial dates early in the life of each action and that
such dates be no more than 18 months after the complaint was filed
unless the assigned judge certifies that trial cannot be commenced
within that period either because of the complexity of the case or
the pendency of criminal matters. Many of our most effective case
managers feel that approaching the setting of trial dates in this
manner is both unrealistic and unwise. They point out, among other
things, that a case’s complexity is only one of a great many
reasons for which it might not be feasible, early in the pretrial
period, to fix a sensible trial date. Damages may not be
ascertainable in that time frame, injuries may not have stabilized,
interlocutory appeals may not have been resolved, necessary tests
may not have been completed, key witnesses may not be available,
information discoverable only overseas may remain unknown. The

unpredictable flow of criminal cases before a judge may make the
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setting of a early trial date unrealistic. In short, there are
many different reasons, in addition to case complexity, for which
it could be quite unfair to compel a trial to go forward within 18
months of the filing of the complaint. It also is important to
point out that cases evolve in unpredictable ways, assuming shapes
as parties and causes of action are added or changed over the
course of the pretrial period that are wholly unforeseeable at the
outset. This fact of litigation life means that in some cases a
judge cannot determine what an appropriate trial date might be
until the matter has evolved into something approaching the form

it will take at the trial.

Lawyers and litigants respond most constructively to assertive
case management that is realistic. They are not impressed by
generic, formula based scheduling orders. Nor are they long moved
by the imminence of false dates. They learn quickly what a court
or judge can and cannot do. Recent experience with fast-tracking
in some state courts shows that setting trial dates that the court
cannot honor, and that lawyers know cannot be honored, is
devastating both to lawyer morale and to the overall case
management credibility of the court. Simply put, lawyers will not
prepare for an event that they know will not happen on the date
fixed. Thus, it is imperative that the trial dates that are set
be realistic. And realistic means assuring at least two things:
(1) that the informational needs of the case can be satisfied

within the time frame allowed, and (2) that there is a reasonable
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prospect that the court will be in a position to commence the trial
on the date set. The approach in the revised version of the bill
fails adequately to take into account the complexity, fluidity, and
unpredictability of a federal court’s work. As a constant fact of
their professional lives, individual judges are compelled to try
to balance and blend literally hundreds of competing and sometimes

unforeseeable demands for their time.

These considerations persuade us that a provision like this
must give judges more flexibility in fixing the trial date, for
example, by requiring that early in the pretrial period they fix
either the date for trial or a date or specific juncture by which

the trial date will be set.

A second troublesome provision of the revised statute appears
in subparagraph (D) of section 473(a)(2), which would require the
setting of "target dates for the deciding of motions." Apparently
this provision would be satisfied either by a local rule that
created presumptive time frames within which all motions would be
resolved or by a requirement that in each case individual judges
set such target dates. One difficulty with either approach derives
from the fact that there can be huge differences between different
motions. Deciding a motion for summary judgment in a case
involving 15 causes of action, some of which sound in antitrust
laws, some of which sound in securities laws, some of which arise

under patent rights, and some of which rely on civil RICO,
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obviously will require the commitment of vastly greater resources,
and take much more time, than deciding a discovery motion about
where a deposition is to be taken. There can be vast differences
even between various kinds of discovery motions, some of which, for
example, call for careful elucidation of privilege law, then its
application to thousands of documents. Given the great range of
demands that motions can make, court-wide targets for the deciding
of motions, even by category, would have to be too broad to be of
much use. Artificially narrow time frames, by contrast, would
pressure courts to sacrifice quality of analysis and reliability
of results for the sake of compliance with abstract mandates. It
would be unseemly, at best, thus to pit justice against a false

form of efficiency.

Nor is the solution to require each judge to set in each case
individualized target dates for deciding the motions that counsel
might file. At no point in the life of a case can a judge reliably
predict the number or the kinds of motions that will be filed or,
more importantly, what the character of particular motions might
be. For example, without being able to foresee their specific
character, and the demands they would impose, a promise by a judge
to decide all discovery motions in a given case within 15 days
simply would not be meaningful. Moreover, experienced judges
understand that they cannot predict the nature of demands that will
be made on them by other cases, civil and criminal. Demands for

immediate consideration of applications for temporary restraining
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orders, for approval of wiretaps, for review of detention orders,
or for last minute consideration of habeas corpus petitions in
capital cases are just some examples of the kinds of substantial
and unforeseeable interruptions to which the best laid plans of
conscientious judges are vulnerable. Nor can judges predict with
certainty how long individual trials will last. Of course, judges
also have no control over the rate or nature of civil and criminal
filings. And a spate of criminal arrests can force a judge’'s

attention away from civil work.

The point should be clear: to establish artificial time frames
within which judges should rule on motions would be neither
realistic nor helpful. Worse yet, it could unfairly damage the
morale and the reputation of the conscientious judicial officers
who refuse to cut big gquality corners simply to create an
appearance of punctuality. Finally, such a system might foster an
instinct in some judges simply to deny even potentially well made
motions, especially motions for summary judgment, when they feel
that the under the relevant time frames they cannot devote the
attention to such matters that they deserve. If we adopt rules
that encourage judges to deny motions that should be granted,
simply because that is the least risky course, we both delay
disposition of cases and compel litigants to incur completely
unjustifiable expenses. Thus we strongly oppose any provision that
calls for the setting of "target dates for the deciding of

motions."
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The judicial community also has concerns about subparagraph
(7) of section 473(a). That paragraph would require semiannual
public disclosure, for each judicial officer, of the number of
motions and court trials pending longer than six months and of the
number of cases that remain on the docket three years or more after
filing. We will not repeat here the points just made about the
untoward effects that the setting of artificial deadlines can have
on the quality of judicial work and on the morale of the
conscientious, but we would be remiss if we failed to note that we
have many of those same concerns about this provision. In
addition, we must emphasize the importance, in the implementation
of any such system, of developing sophisticated, sensitive criteria
for identifying the circumstances in which particular mozions,
trials, or cases fall within these categories. It would be quite
unfair and misleading, for example, to consider a case to have been
pending for three years if, during that period, all proceedings in
the district court had been stayed for two years by virtue of the
defendant’s bankruptcy. Similarly, interlocutory appeals can
effectively freeze a case at the trial court level for a
substantial period. These and many other similar matters must be
carefully accounted for in any fair reporting system. At a
minimum, any provision such as this should explicitly authorize the
director of the Administrative Office, in consultation with the
appropriate committees of the Judicial Conference, to establish

sophisticated criteria for determining the length of time during
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which cases or motions should be deemed "pending."

We also feel constrained to comment on an aspect of the
proposed formal findings that would precede the statute. Those
findings suggest that the court, litigants, and counsel "share
responsibility for cost and delay in civil litigation and its
impact on access to the courts." It does not seem appropriate,
however, to omit Congress and the executive branch from the list
of those who share in this responsibility. 1In recent years, in
particular, Congress has imposed additional burdens on the federal
courts in both civil and in criminal matters, e.g., through ERISA,
imposition of mandatory minimum sentences and Sentencing
Guidelines. Actions by the executive branch also can exacerbate
cost and delay problems, e.g., when the Department of Justice
elects to prosecute routine drug cases in federal court (instead
of permitting such matters to proceed in state courts). There also
have been numerous instances of extreme delay in making nominations
for judicial vacancies. We would hope that as part of a truly
comprehensive effort to attack the problems of cost and delay,
Congress would undertake to identify how its actions (and
inactions), as well as those of the Executive branch, adversely

affect the adjudicatory process as well as docket conditions in

federal courts.

There are obvious ways in which Congress and the Executive

could contribute meaningfully to solutions. Congress could create
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the additional judgeships for which the need is so pressing, and
the Executive could promptly fill judicial vacancies. Similarly,
Congress should continue to fund adequately the work of the federal
courts. Because the problems of cost and delay are so complex,
have so many sources, and have yielded in the past so reluctantly
to reform efforts, we cannot hope to launch meaningful assaults on
them without significant augmentation of already strained
resources. We should note here that while we appreciate the
funding provisions of Title I in its current form, we have reason
to fear that the monies there contemplated may fall far short of
the real cost of meaningful compliance with the various provisions
of the statute. Promptly after it is completed we will share with
this Committee the financial impact analysis of this legislation

that the Administrative Office has been asked to undertake.

Finally, we note that the current version of Title 1I
identifies by name the five district courts in which the
demonstration program would be conducted. Without in any way
reflecting on the districts there named, we feel that the selection
of districts for participation in any such demonstration would be
better left with the Judicial Conference and the district courts.

A host of considerations should play roles in the selection of
these districts in order to maximize the learning potential of
these procedural experiments. It is essential, for example, that
the courts selected represent the widest possible range of caseload

and lawyer-culture mixes. The Judicial Conference, working with
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representative district judges, the Administrative Office, and the
Federal Judicial Center, has the resources and data necessary to

make the wisest decisions in these kinds of matters.

Important Respects in Which the Judicial Conference‘’s 14~Point

Program Largely Anticipates the Current Version of the Bill

In this section we point to several of the respects in which
the current version of Title I and programs and policies already
adopted by the Judicial Conference largely converge. Noting these
several areas of convergence should make it clearer why we feel

that the proposed legislation is unnecessary.

The statute would firmly endorse the notion that case
management should be case specific and tailored to meet the
specific needs of individual cases and would acknowledge, at least
implicitly, that circumstances and problems may vary greatly from
district to district, so that, within certain parameters, the
approaches to case management and cost containment that are most

appropriate and effective may vary considerably in different areas.

The latter insight obviously informs what is perhaps the most
significant difference between the legislation as originally
proposed and the current version of the statute. S. 2027 would
have imposed one largely untested, detailed, and quite expensive

system on all courts simultaneously. Perhaps as a result of the
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dialogues that ensued after the bill was first introduced, its
sponsors have opted for a quite different program. Instead of
imposing one system from the top down on all courts, the current
version of the legislation would build much more sensibly from the
bottom up, asking a limited number of courts to experiment
intensively with a range of management and ADR systems, while
simultaneously permitting all other courts to fashion measures they
feel will be specifically responsive to their own circumstances and
the needs of their own litigants. Were these undertakings not
constrained by the mandatory principles that are set out in section

473(a), these provisions would parallel rather closely the Judicial

Conference’s approach.

We note that the statute’s call for a demonstration program,
while not identical to the Conference’s position, reflects a
similar spirit and set of objectives. We believe that thoughtfully
designed, carefully controlled, adequately supported, and
thoroughly analyzed experiments with a series of different
approaches to case management and other programs that are designed
to reduce cost and delay offer an extraordinary opportunity for
real breakthroughs in our understanding of the litigative process
and how to bring it closer to fulfilling the promise of Rule 1.

Another important point of consistency between the proposed
legislation and the Judicial Conference'’s l4-point program is the
significant role that would be accorded to local advisory groups.

Structuring these groups so that the lawyers who serve on them
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reflect the perspectives of major categories of litigants will
enable the groups to recommend solutions that include, in the words
of the bill, “significant contributions by the court, the
. litigants, and the litigants’ attorneys.® It is important to
emphasize here that many of the most constructive programs that
have been implemented by federal courts in the last decade are the
products of local committees of practitioners working with judges.
Lawyer groups have helped design and staff innovative case
management procedures or court-sponsored ADR programs in Seattle,
San Francisco, Kansas City, Philadelphia, Detroit, New York,
Raleigh, and Washington, D.C. 1In these and many other cities,
members of the bar have volunteered countless hours to improving
local discovery practices and case management procedures and to
supplying the person-power for settlement, mediation, arbitration,

and early neutral evaluation programs.

There are several additional components of the proposed
statute that are substantially similar to provisions of the
Judicial Conference’s 1l4-point program. For example, the
legislation would establish machinery for dialogue about the nature
of cost and delay problems and the best approaches to solutions
between each district court and a circuit-wide committee of
district judges. For each district, the circuit-wide committee,
in which the chief judge of the court of appeals also would
participate, would review the assessments and recommendations

prepared by the advisory group, as well as the measures implemented
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by the court. Then, drawing on what it has learned in the reports
from and actions by other courts, the circuit-wide committee would
offer its own perspectives and suggestions for consideration by the
district court. Thus the statute would provide a vehicle for
communication among courts in the same circuit that is

substantially similar to the vehicle created by the Conference’s

program.

Also like the Conference’s program, the bill contemplates a
national clearinghouse of information about conditions and
solutions. It asks the Conference, acting through the appropriate
committees, the Administrative Office of the United States Courts,
and the Federal Judicial Center, to bring together and to review
not only the reports and recommendations made by the local advisory
groups, but also the responsive procedures and programs that the
district courts adopt. The statute also calls upon the Conference
to prepare, within four years, a comprehensive report, describing
the steps taken by the district courts. Building on this extensive
data base, as well as the lessons learned from the demonstration
districts, the Conference would arrange for publication and
widespread dissemination of a Manual for Litigation Management and
Cost and Delay Reduction. Periodically updated and refined, this
Manual would become an invaluable resource for all district courts,
describing and analyzing a host of different approaches to expense

and delay reduction through innovative case management and ADR

techniques.
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The current wversion of the bill also shares with the Judicial
Conference’s program a clear commitment to the importance of
vigorous, sophisticated programs for educating and training both
judicial officers and court staff. The Conference, like the
sponsors of the bill, seeks implementation of a "comprehensive
education and training programs to ensure that all judicial
officers, clerks of court, courtroom deputies and other appropriate
court personnel are thoroughly familiar with the most recent
available information and analyses about litigation management and
other techniques for reducing cost and expediting the resolution
of civil 1litigation." If Congress provides it with the
substantial additional financial support that will be necessary to
make such an undertaking meaningful, the Judicial Conference and
the Federal Judicial Center will be well positioned to carry out
this mandate. The Conference already has established the means to
guide and coordinate this important educational effort through its
new Committee on Court Administration and Case Management, a
committee on which the Federal Judicial Center, the Administrative

Office, and the Advisory Committee on Civil Rules all are directly

represented.

The Conference and the sponsors of the bill also agree about
the importance of extending the capabilities of electronic dockets

so that in all courts the judges and clerks will have ready access
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to the information they need not only to monitor and manage their
cases but also to understand how both counsel and the court are
expending their resources in each individual matter. This is yet
another area in which we urge the Congress to appropriate the funds
necessary to permit the courts to achieve goals that we clearly

share.

Conclusion
The Executive Committee of the Judicial Conference recognizes
that many of the purposes of the proposed legislation are
consistent with the Judicial Conference’s March 13 policy statement
and its l4-point program. However, the Executive Committee cannot

endorse Title I of S. 2648 because:

1. The Judicial Conference has adopted and is presently
implementing a program which will accomplish the purposes of

Title I of S. 2648;

2. The legislation would represent unwise legislative
intrusion into procedural matters that are properly the

province of the judiciary;
3. The statute would circumvent the procedures established and

recently re-endorsed by Congress in the Rules Enabling Act;

and
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4. The mandatory nature and the rigidity of some of the
provisions of the bill would impair judges’ ability to manage
the dockets most effectively and would tend to defeat the aims

of cost and delay reduction.

Thank you for affording us this opportunity to express our views.
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