United States District Court
Tocthern District of California

San Francisco, California 94102

Chambers of April 18, 1990
Robert F. Peckham

United States District Judge

MEMORANDTUM

TO: MEMBERS OF SUBCOMMITTEE ON CIVIL JUSTICE
REFORM ACT OF 1990

FROM: BOB PECKHAM

As indicated yesterday, I am transmitting the joint
statement of the four New York bar groups. Chief Judge Oakes was

kind enough to fax me a copy.

RFP:ojm
Enclosure

c: Chief Judge Clark (w/encl.)
L. Ralph Mecham "
Magistrate Brazil "
Robert Feidler "
Karen Siegel . "
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JRINT STATEMENT OF1!
THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK
THE FEDER3L BAR CQUNQIL
TEE NEW YORX COUNTY LAWYERS ASS8OCIATION
THE NEW YORK STATE BAR AS3CCIATION
CONCERNING THE PROPOSED CIVIL JUSTICKE REFORM ACT OF 1890,
8, 2027, H.R, 3839

Introdugtion
No participant in the civil litigation process --

plaintiff, defendant, judge or lawyer -- is likely to object to
tha stated goals ¢f the propoasd Civil Justica Reform Act of
1990: "to promote the just, speady and inexpansive
deternination of civil actionm."" 1t doas not folliow,

howavay, that thass goals will ba furthared by all of the mesans
prescribad in tha Act. :

» Preambla, Civil Justice Reform Act of 1890 (tha WAct!), 5.
2027/K.R. 3839. The Act was introduced in tha Unitad
‘Btates Senate on January 25, 1350 by Bsnator Joseph B.
Biden, Jr.
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Wa balieva that a number of factora, including tha
proliferation cof federal causas of action, tha parsistantly
large number of unfilled judicial vacanciss, and the racent
surge of coriminal (especlally drug-rslatad} prozacuticons have

lad to increassd delays in the civil justice system. The Act,

howaver, doas not diractly addrass thass root causas. Instaad,

the Act superimposes a new, nationwide procadural apparatus,
without axpanding judicial rescurcas or reducing the
evar-inoreasing demands placsd on them.

While tha Act ostensibly parmits sach distrioct court
to formulate its own procesduras, the Act mandates many aspects
of these procaduras, sven though thera is little or no
ampirical data on tha affactivenass or sida-effacts of thesa
mandatory faatures, Wa are concarned that soms of tha Act’‘s
proviziona may ba ineffectiva and, indeed, that somea of them
may sxacerbate the problamsa thay ara intandad to radress.

At tne sane tima, we welocoms new ideas for increusing
the efficiency of the ¢ivil litigation proceas. Therafoxe, we
racommand that the Act ba limitad, in the first instance, to a
pilot program that would be undsrtaken in small numbar of
districts with diffarent typss of casgloada, 80 that the Act’s
impact under different circunstancas could ba avaluated. [Wa

would also urge Congress to continua ita study and

consideration of ways to achiave the Act’s laudable goals. )
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Analvslg of the Act

Wa agwaa with tha Act’s hasic pramisa that activa
judicial intervanticn in the preatrial process can snhance
efficiency and reduce delay and expense, We alsc agrae with
the Act’s amphasis con altarnative dispute rasclution, aarly
neutral evaluation and phasad discovery as methoeds for
achiaeving thasa goala., In additlon, we favory tha Act’s
provisiens for judicial training prograns on ¢aaa managemant,
the preparation of a Manual for Litigation Managemant which
will "=et forth basic management tools as well as provide
comﬁnntary on what axparianca has taught about the effectiva
uss of such tecols," and the estadlisnment &f autonmated dockets
in districts that do not yet have tham. (§ 478(a), § 476,

§ 479)

Wa d¢, howevar, guastion tha afficacy of othar
provisions of ths Act, a.g., tha assignmant of cases to pre-sat
gcheduling "tracks" instead of having judges and magistrates
sat schadules on a case=by-case basis; ths rsguirsment that
courts set firm tria) dates avan though thay are floeded with
criminal casas that necessarily hava prioritys and the |
regulirement that "case management" conferences (which are akin
to the prestrial conferences now mandatad by Rule 16 of the
Fadaral Rules of Civil Procedura) ba prasidad ovar by judgeas
instead of magistratas., We ars also concerned that cartain
prcviuiona of ths Act could have unintendsd advarse affocts,

8.3., the imposition of deadlines for daciding motions, which
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c:oulé:! affsot the quality and clarity of judicial
decision-making and increass the Burdens on appsllata courts.

The centsrplsce of the Act is its requirament that
avary fedaral district court in the United States formulate and
implement a systsm of "differentiatad casa management," alsoc
known as "casa trasking.!" zZvery lawsuit would ba assigned to
one of aevaral tracks, based on an assassmant of the complaxity
of the gase. Each digtriet would ba abla tc determine certain
faaturas of itm own tracking systam, e.g., the number of tracks
and the amounts ¢f tima presoribad by aach £rack for thes
complation ¢f discovery and for trial. Other faaturas,
howavar, would be mandatory in svery district,

For example, each track must set "presumptive timas
limitg" for completion of dlscovery, excapt that in cames on
the 'cemplex" track, the judge may identify a "date certain” by
which a final discovery suteff dats will »2e sat,

(§ 471(b) (6) (A) and (b) (8) (A)(iii)) In most cames, thers muat
be a mandatory "discovery-casa managsxsnt confarancas,’ which
nust ba "preeided ovar by a judge and not a magistrate.®

(§ 471(p) (3)) At the confaranca, the judge must, inter alia:
(i) prepara a "dlscovery schaduls and plan" conslatent with the
track’s prasumptive deadlines: (ii) fix the time to file, hezur
and decida all moticns, in accordance with "time guidelines®
astablishad by cach court: (lii) 2ix the dates for additional
pretrial conferances, including the f£inal pretrial conferanca;



and kiv) fix & "time cartain' for trial, axcept in Ycomplax"
casas, whare the court muat try to tall parties how long after
the complation of discovery thae trial will occcur, and muat, not
later than 120 dayx bafore the discovary outoff, sat a date for
trial. (§ 471(b) (3)(C), (B), (F), (G6)1 § 47L(b)(5)(B))

While wa are in favor of cartain aspects o2 tha Act,
sspeclally 1ts emphasis on early judicial intervention in the
case nanagemant process, we bellieve that tha following items
should bs reconsidered bafors thay ara imposad on tha antire
fedaral district court system;

-~ Mandafory Cmse Tracking In Zvary Court. The casa
tracking concapt ia already semhodiad in Rulas 15 of tha Federal
Rules of Civil Procedursa, Under Rula 16, as amanded in 1983,
tha Judge or magistrats in each case is reguired to hold a
acheduling conferance and issue an order that limits ths tima
to join othar parties, amand tha pleadings, f£ile and haar
motions, and complsta Alscovery. The scheduling order may also
includa dates.for pratrial confarences and a trial date. Thus,
Ruls 18 providas for individualized case managamant, based on
tha judga or magistrate’s assasanant of tha complaxity of the
case and tha naads znd rasources of the parties.

Because the tracks mandaﬁad by tha Act anbody pra-set
daadlinas, thay are, by design, lass flaxible than tha Rule 16
approach. Deadlinas for completion of discovery may be

sxtandad only by erder of the court for good Qauma shown, "such
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as [that) subseguant discovary will not dalay trial."

(§ 471(k) (6) (B) (1)) All reguests £or discovary axtansiona must
ba aigned by both the glient and the attcrnay,

(§ 471(b)(6) (B)(ii)) Each distriot’s cass managament systam
"may" include a provision for extending thae trial data in
Toamplax! casas by order of court for good cauma shown, but it
ie not regquired to do so. (§ 471(b) (5)(B)) Thera is no
provision for the extensiocn of trial dates in non=complax
cagas. To tha extent that tha tracks leava lesg voom for tha
exaercise of 3judicial discretion based on tha particular
clirocumstancas of tha case, thay seem contrary to tha Act’s
fundamantal preanisa that erffactiva case managasment should ba
tailored to the needs of each cass.’

Moracvaer, undsr tha Act, tha initial track asszignment
is not pade by a judicial officer, but by the clerk of the
court or "dasignatad traask acerdinator," subject to later
raconeideration by the judge 12 a party is dissatimfied with
the initial track assignment. (§ 471(b)(2)) The initial
assignment is to be hased on "an axpanded civil covar shaat.”

(Id.) In our view, a judge or magistrata who has raviewed tha

* Comparad to Rula 16(b) (§), which provides that the
scheduling order may be modified upon a showing of good
causse, the Act seems to contanplate stricter adheranca to
the deadlines it ssaka to impose. To the extent that the
Act contenplates ths same lavel of flexibility as now
axiste under Rule 16, it is unclear why thae Act would ba
more effectiva than Rule 16 in reducing daelay.

-6-



ccmﬁlaint and responaivs plaadings and has met with thae
partlies’ counsal is far more likely to set an appropriate
schadula than is a clerk or other paraon who has nothing bafore
him but the coxplaint and avan an "axpandad" civil covar sheat.

Thars docas not appear to be any empirical data on the
axteant toc which the 1582 amsndmants to Rule 18 nave reducad
delay and expansa. There is, hovever, anecdotal esvidence that
in courts whars Rule 18 is adherad to, thare is eignificantly
less delay. Indsad, tha sponsors of the Act have citad that
anacdotal svidance in support of the legislatiecn.

In light of the asignificant differences batwaan the
individualized case managemant approach ambodied in Rula 16 and
the utilization of standardized tracke raquirad by the Act, the
succass of Rule 16 in some courts does not necsssarily mean
that the Act will be likewise succasaful. Indead, tha oppesita
may be true., Wa also guaestion whather thara has been
surricient analysis of the factors that maka Rule 16 affactive
in raducing delay in some courts but apparently not in others.
There doss not appear to ke any data to support the proposition
that, in the sourts whara Rule 16 is not baing adherad to, tha
Act is any more likely than Rule 16 to be effactive,

Indeed, the dearth of smpirical evidence in support of
case tracking is a source of ssrious goncern. We know &f ne
feadaral court which has utilized a tracking systam of the kingd

contamplated by the Act, The casd tracking experiments that we

ny
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ara‘:warc e? in scme atata gourts have had only limitad
lucnall.' Nor ia it at all clear that what might be

affestive in expediting stata aourt cassloads would necsssarily

*» In support of the Aoct, its sponsers hava clted =
differentiated cose anagemant (“DENM") pilet progranm
commenceld in Bergan County, New Jerssy, in 1586, An
assessment report issued in 1588 by New Jersay’s
Adniniatrativa Office of tha Courts statad that thm
"philosophy" and "procsdures" of DCM were sound, but raised
a nunbar of significant gquestions. [cita] For sxample,
the report found "alippage" in the progran, i.e., ths
percentags of cases that met the program’s dispositional
goals dacraassd as tha program matured., Id. at . In
addition, noting that 75% of all cases wera assligned to tha
tgtandard" track, the report questioned whethar subjecting
all those casas "to tha same set of deadlines and thea sanma
tip. of sourt intervention truly results in tha type of
dirferentiated cass nmanagsmant originally ocontemplated.™

at . Tha report recommandad that furthar
differantiation be considarad "in ordar to guard against
the standard track merely bheconing the new ’‘bread lina’ of
cases stacked up whils wailting theilr turn for trial.V JId.
at .

In 1588, New Jersey axﬁandad DEM to Camden County. One
year latar, Civil Prasiding Judge Rudclph Rossattl of the
Candan County Court roportaed an Voverall impression® from
.~ the court’s DCM staff that "DCM i= working and has baeen
implenented in a relatively smooth mannsr.” [oite] At thea
sane time, however, tha Camdan County DCM Committes issuad
a report noting an incraease in motion practice and
concluding that *[1i)t appears that ths DCM program has
increasad litigants’ coastes without affording relief from
tha nacessity of motion practica. It is perceived that
motion practice may have increased, or at lsast bsean
intensifisd bacause of the nesd to aensurs completion of
disocovery within the diecovery pericds." [eita] Thae
report also stated that "[t]he standard track discovery
pariod appears to be unrealistic because of the vast
diffarences in the cases msaligned to it, Unlass tha
discovery period is axteandad Ior all standard track casas
or more counplax casas axcluded, DCM will not provide a
‘ready’ case at tha and of tha discovery paricd." [cite]

o
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lend iteelf to fsdaral litigatlon.* In sur view, there is
not ancugh empirical data to warrant the nationwide impatitian
of case tragking in avary fedaral diatrict court., We would
therafore urge the sponsors of the Act to amend it so to
provids, in tha firat instance, for a pilot program in a
limited number of courts.

== Firm Trial Dates. We agres with tha prasniase of
tha Act that f£irm trial dates would ba beneficial to civil
litiganta. Whan trials are postponad, plaintiffa with
meritorious claims wait longer for relief, and defsndants with
good defensies ars subjected to continued unsertainty and, in
soma instances, continued adverss publicity., Both sides may he
forcad to incur ths expsnss of having ccunaal re-prapare
witnassas and repeat othar trial preparation activities. In
addition, imminant trials often precipitate sesttlaments, sc
£irm trial dates would presumably ba more effactive in this

regard,

* [For axampla, tha New Jersay court system is significantly
differsnt from the fedaeral systam, a.§., in ganeral, judgen
do not simultanescusly carry oivil and criminal caseloada,
and c¢ivil meotiona are heard on a Ymastsr calandar! hasis,
net by a judge asslgned to the case for all purposes. In
addition, in Bergen County, approximately 95% of all cases
£all inte tha "expedited" and “acandard" tracks, for which
case managamant conferences are not required. Thus, thera
is far less judicial involvement than is contsmplated undsr
the Act aiid Rula 16, which rsguire cenferencas in all but
the sinmplest cases.]
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Howevar, in part because of the heavy and
ever—-expanding c¢riminal caseloads in many federal districts and
the fact that the Speedy Trial Act [cite] raquirss thasa cases
to ba given priority over civil casas, firm trial datem may not
be achicvablo.* A nunber of judges hava statad that it has
besn months ~«~ and in some inatances years =-- sincs they hava
had tims to try anything but criminal cases. If suppcsadly
firm erial dates sat under the At ara in faost subject to
ropaaztad postponsment, the cost to the litigants of
re-praparing the case will increase and the aredibility of the
asystan will ultimataly sutfar.

[Wa also note that tha Act contemplates that trial
dates in "complax! cases will ba less firm than thoss in
sivplar cases. To ths extent that this approach will tend to
puzh the more complaex casas furthar toward tha end of tha linaea,
wa are concerned that (i) important issuea that nead to he
ragolved by the courts will be furthar dalayad and (ii) ‘
litigants in complex cases may be compellsd to put their casas
on a lass appropriata track.] A
3. Tha Act does nat

provide any mechanism for enfozcing thes rsgulired deadlinas for

* We.underatand that the Act’s sponsors are considering
sxampting from tha Act the Alstricts with the heaviest
criminal caseloads. It is not clsar how thess districts
would ha chosan, or by whon.
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judénu to decide motions, althougn it dces mandate that each
judge’e pending undecidad motions and casaload prograss ba
publiasked ragularly. Wa guaation whather this would, in
practice, geanarate pressurs on judgas te decilde motions within
the daadlinas, but assuning that it would, we are ¢concerned
that tha deadlines may bs countarproductive.

Dispositive motions (a.g., motions for partial or
complats summary Jjudgment) can be a major factor in simplifying
and sxpediting casas, and avolding unnecessary discovary.
Deadlines, however, may motivate judges to take the “safa"
route of danyling such motions, or avan to discourage partles
from making them in the first placa. Judgea may also ba
inclined to writa fawar and lase detalled opinionm, which could
in turn causa an inerease in appeals. In addition, &van on
non=dlapoaitive motions, cpinions may give the partles guldance
ag to the judge’s visws, which helps to focus the litigation as
it progresses and may ba conducive to sattlement. Opiniens are
likewima important to the development of the law, and provide
guidanca to lawyers and clients which may keep them cut orf the
litigaticn proceaas altogather.

Wea undarstand that & primary purpoms of the deadlines
for deciding motions is to prevent costly discovary from
continuing whila potentially dispositiva motions are panding.

That concern aould be mora dirastly addrassad by rulas that

ancourage judgaea to consider staying discovery until such

It



motions are decided. Such stays could ke grantad for limited
paricda and revisited at intervals (e.g., 30 or 45 days) artar
expiration of the original stay. In addition, in order to
expedits the disposition of motions, it might be halpful to
asslign an additional law clark to eagh judge and nmagistrata,
increase the use of magistrates ganaerally, and increase tha use
&af pra-motion conferances.

Prompt decimions on moticns can, in ocur viaw, do much
to reduce dalay and axpansse in the eivil litigation process.
It would bha undesirable, however, if aspesdy decisions wara
anchievad at the axpensa of tha othar goals of motion practica.
Accordingly, we baliave a pilot progran to assess the effecta
of such deadlinas would ba appropriate bafore thay ara mandatad
in all federal distriot gourts.

-- Limlting the Role of Magimtrates. Ths Aat’a bar

against magistratas presiding ovar the initial discovery-casa
management conferance in all cases (and subssgusnt monitoring
conferences in Y“complax! cassx) seems contrary to tha Act’‘s
atated purposs of axpediting the civil litigation procesa,
aspacially since magistrates ara net subjact te tha haavy
eriminal ca=eloads that judges have to carry. We understand
that strong opposition has already baen volcad against tha

Act’s provisions on magistrates, and that tha Act’s gponsors



arn;connidorinq ananding the Act to provida for greater
utilization of magistrates in the civil litigation process,
- » -

In sum, we bslleve that the Act has meritorious goals,
and that some of its mathods may be helpful in achieving those
goals. At this time, howvaver, we bdaliave that nationwids
impesition of the Act would be premature, and wa urga that thes

Act be limited to a pllot program in the first instancs.

Wea would be happy ¢o dlscuss this joint statement with
you and answer any guastions you may have, Our raspactive
organisationa can ba contacted as follows:

Tha Aascciation of the Bar of the City of RNew York:

Pamsla Jarvisi Esg. (212~-820-8021)

Jaffrey Mishkin, Emq. (212«909-7070)

Tha Fadaral Bar Counselt
{insert namas and numbaxrs)

Tha Naw York Qeunty Lawysrs Assoclationt
(insart namas and numbars)

The New York Stata Bar Aascclation:
(insart names and nunbers)
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