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Hnited States Bistrict Court
Nortlern Bistrict of Califarnin
430 Golden Bute Dbenne — Tox 26008

Ban Frawisca, Californiz 93102

Lhunthee s of {415) S36-2442
Magne B. Brazil (FEH) s56-2442

g.”(vthcb Frates Magietente

May 14, 1990

To: Bob Feidler, Greg Scott, and Xaren Siegel

Re: Buggestions for editing/revising most recent version of Biden
bill.

Judge Peckham asked me to take an editorial look at the most recent
version of the Biden bill. I enclose what I have done. I have run
this by Judge Peckham, but he cannot sign off on it, in part
because even with these edits the bill would make some components
of district court plans mandatory.

I hope some of thisg is useful.
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IN THE SENATE OF THE UNITED STATES

Mr. Bmen (for himsalf and Mr. THURMOND) introduced the following bill;
which was read twice and referred 10 the Comminee on

A BILL

To amend ntle 28, United States Code, to provide for civil
justice expense and delay reduction plans, and for other
purposes.

Be it enacted by the Senate and House of Representa-
tives of the United Siates of America in Congress assem-
bled,

SECTION L. SHORT TITLE.

This Act may be cited as the **Civil Justice Reform

Act of 19907,
SEC. 2. FINDINGS.

The Congress finds that:

(Vo TR o - SRR B « R U TR < N 6 S S

(1) The problems of cost and delay in civil liti-

10 gation 1n any United States district court must be ad-
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dressed in the context of the full range of demands
made on the district court’s resources by both crimi-
nal and civil matters.

(2) The court, the 'litigants, and the litigant’s at-
tomeys share responsibility for cost and delay in

civil litigation and its impact on access to the courts

ol \

and the ability of the civil justice system to provide
proper and timely judicial relief for aggriev‘ed par-

ues.

(3) The solutions to problems of cost and delay
must include significant contributions by the cour,

the hngants and their attomeys .
To deve/op and /m/D/t?M ent
) . i

k]

dng solutions to problems of COSt and delay in civil

. . L. /m}ao«*‘t‘ﬂ,ﬂf /Orpyjd@
litigation, it is

sultatror-so-that-tmdtvrdual judicial officers, hitigants,

With means 4o share. jdeas
and ltgasts attomeys
ar’:d erfeaf’/yag aﬂd ‘z‘o %1::!.:’11 a.éon(f

j/)hov'af'fve, Cq,ﬁe. ;Manq,gemexfé ‘/‘dc»énagq es

St AL O & S AG-DEOIND SOTHER

and rcacc-e:ﬁ ‘?a/ A DR pragrccmx

SHEERER.

(5) Evidence suggests that an effective litigation
management and cost and delay reduction program
should incorporate several interrelated principles, in-

cludin g—
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1 (A) the differential treatment of cases that
2 provides for individualized and specific man-
3 agement according to their needs and probable
4 litigation careers;
S SB) early involvement of a judicial officer
_ helping o
6 in,plangfy the progress of a case, contro}fjléé/
. e .

7 the discovery process, and scheduligg litigation
8 events; .

agpro riate levels of
9 (®) ,a):z/\gommurmation between a judi-
10 cial officer and attomeys during the pretrial
11 process; and
12 (D) utilization of alternative dispute resolu-
13 tion progréfns in appropriate cases.
14 gy Wecausgnthe ingrsasing volyme and com-

ool
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20 régardif(s effedt

21 apd Nelay\redyCtion pringdplss ang’texhnigde
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SEC. 3. AMENDMENTS TO TITLE 28, UNITED STATES CODE.
23 (a) Crvin Justice EXPENSE anND DELAY REDUCTION
24 Prans—Title 28, United States Code, is amended by in-

25 serting after chapter 21 the following new chapter:
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I “CHAPTER 23—CIVIL JUSTICE EXPENSE AND
2 DELAY REDUCTION PLANS
“Sex,
*471. Requirement for a district coust civil justce expense and delay reducuon
plan.
472, Development and implementation of a civil justice expense and delay re-
duction plan.

“*473. Content of civil justice expense and delay reduction plans.

474, Review of disuict court acton.

“*475. Perodic district coun assessment, .
476, Model civil justice expense and delay reduction plan, ~°
“477. Advisory groups.

*478. Information on lidgalion management and cost and delay reduction!

*479. Training programs.

*480. Automaled case disposiion information.

“481. Definitons.

Requirement for a district court civil justice expense

and delay reduction plan

I W

rf
“There shall be established £8r each United States

distnict court, in accordance with this title, a civil justice
expense and delay reduction plan. The plan may be a plan
developed by such district court or a model plan developed
Qﬁ:& i Oifif of Vhese

by the Judicial Conference of the United States.
/0/4,1, y/mi/ be. Fo zm/"f&ve c«fise manage mg,qi‘ A

deloy i1 M”/ i -
on \;%e /)rerzf's anof eﬁsunﬂ_ ~the jwsf” Jﬁee 4, A mfx/oew—‘«*"”f-

-wﬁ-dx,sau;es_.

v 0 o

reduce. cost and

Gaton, ‘Facz/fﬁ twhere a/a/araprfq*f'? qcfjué/’ catron

14 +§ 472. Development and implementation of a civil justice ex-
15 pense and delay reduction pian

16 ‘“(a) The civil justice expense and delay reduction
17 plan for a district court shall be developed or selected, as

) g
I8 the case may be, after considerafasead the recommenda-
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1 tions of an advisory group appointed in accordance with
2 section 477 of thus title.
3 “(b) The civil justice expense and delay reduction
4 plan for a district court shall be implemented by the court
5 in accordance with section 2071 of this title.
6 ““(¢y The advisory group of a United States district ‘
7 court shall submit to the court a report ghAu Sebdrnfriehiabs ¥
8 ; : which shall be made available 1o the
and whieh
9 pubh%shall include—
10 the bavisfor its_reegmmendatiophar the
11 drSrpet” courid ;&&0{ i' ;1 AT,
‘ an
12 (1) s assessment of the matters referred to in
13 subsecuon (d)(1); e
(03 recawpmen éo/mé’.otfa.r@,f/ ru/‘i’-f qna//roriﬁjram& 2e,
14 “(3) ;t% explanation of the manner in Whlch the
15 recommended plan complies with section 473 of this
16 ritle.
17 “(d)(1) In developing its recommen ations, the adwv:-
i accordance with gwade/:vze;f
18 sory group of a dmtnct court shall /é)romptly complete a promu ja”}?‘l
iy Ho
19 thorough assessment of the state of the court’s civil and _;ad/cm /
20 criminal dockets. In performing the assessment for a dis- an")‘\zrzﬂc@
.f;
21 trict court, the advisory group shall— ‘ ifmﬂd_
. ) . . states,
22 (A) determine the condition of the civil and
23 crimninal dockets;
24 ““(B) 1dentify trends in case filings and in the
25 demands being placed on the court’s resources: anaz
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6 ) |
“(C) identify the principal causes of cost and
delay in civil lingation, giving consideration to such

potential causes as court procedures and the ways in

which litigants and their. attomeys approach and con-
duct litigationp gﬁd

“(2) In developing its recommendations, the advisory

group of a district court shall take into account the particu- T
as well as /“‘JZjQ‘"

lar needs and circumstances of the district court %mg&mg

a,w( Qﬂorneg: w{w appear 1, s*ad o cu:é“

ants-attorne

““(3) The advisory group of a district court shall

Jnclade.
ensure that its recommended actions '

15 “»RE<for significant contributions toward reducing cost and

17
18
19
20
21
22

24
25

the court, litigants W‘W‘s% MGW attorneys.

““(e) The chxe_f judge of the distnict court shall trans-
mit a copy of the plan implemented in accordance with
subsection (b) and the report prepared in accordance with
subsection (¢) of this section to—

“(1) the Judicial Conference of the United

Sutes;

“(2) the judicial council of the circuit in which

the district court 1s located; and
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**(3) the chief judge of e¢ach of the other United

States district courts located in such circuit.

Coment of civil justice expense and delay reduction

plans

tion management and cost and delay re-

9 duction:
10 “(1) systemqtic, differential tratment of civil
11 cases that tailors the level of individualized and case
i2 specific management\to such cfiteria as case com-
13 plexity, the amount ol tume /reasonably needed to
14 prepare the case for trial\gAd the judicial and other
15 resources required for the prgparation and disposition
16 of the case;
17 “(2) early an
18 process through i
19 n-—
20

. 21
22
23
24

25

‘4.



§ 473. Contaent ofr c¢ivil justice and dalay reduction plans,

(a) FEach civil Jjustice expense and delay reduction plan
developed and implemented under this chapter shall provide:

(1) case specific case management, recognizing that
different approaches to case manadgement are appropriate
in different kinds of cases or litigation situations.

(2) early in the pretrial life of each c¢ivil case,
procedures for:

(A) assessing the case's management and pretrial
needs;

(B) developing a fair and cost-effective plan for
preparing the matter for disposition by settlement,
motion, or trial:

(C) appropriately limiting and pacing the discovery
that is to be done;

(D) fixing dates by which settlement negotiations
or appropriate ADR procedures will be completed, for
the close of discovery, and for the filing and
hearing of motions;

(3) procedures for fixing the earliest feasible trial
date, commencing trial no later than 18 months after the
complaint was filed except when the assigned judge
certifies that the needs of the case would make trial
within that period unfair or that the court cannot offer
a trial date within that period because of trial
copmitments to criminal matters or to other civil
actions,

(4) in complex or other appropriate cases, closer
monitoring of pretrial developments and more assertive
help in assuring cost-effective progress toward
disposition by settlement or adjudication.

(5) encouragement of direct exchanges of information and
evidence (without resorting to formal motions and
discovery) and cooperative approaches to discovery
practice,.

(6) conservation of judicial resources by prohibiting the
consideration of discovery motions unless accompanied by
a statement that the moving party has made a reasonable
and good faith effort to resolve the matter consensually
with c¢ounsel for the party or non~-party to whom the
discovery is directed.
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(7) authorization to refer appropriate cases to
alternative dispute resolution programs.

(8) semi-annual reports, available to the public, that
disclose for each judicial officer the number of motions
that have been pending for more than 6 months, the number
of bench trials that have been submitted for more than
six months, and the number of cases that have not been
terminated within three years of filing.
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within -such time because of the .'number or

cymplexity of pending criminal cases;

“(C) controlling the extent of dyscovery
and the tme for completion of discgfvery, and
ensuring\compliance with requested discovery
in a timely¥ashion; and

‘(D) setsing deadlines for fhe filing of mo-
tions and targey dates for th¢ deciding c;f mo-
tons;

““(3) for all cases that the court or an individual
Judicial officer detemings/ are complex and any
other appropnate cases, cAteful and deliberate moni-
toring through a discovgry-case management confer-
ence or a senies of guch conferences at which the
presiding judicial officer—

*“(A) efkplores the pért es’ receptivity to,
and the pfopricty of, settlemept or proceeding
with the fitigation;

*(B) 1dentifies or formulates the principal
issugs in contention and, in apprériate cases,
psovides for the staged resolution or\pifurcation
Of issues for trial consistent with Rule\42(b) of
the Federal Rules of Civil Procedure;

“(C) prepares a discovery scheduly and

plan consistent with any presumptive tine liRuits

T

&
]

L‘~
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1at a district court may set for thc comipletioy
of\discovery and with any procedures a digfnct
couN, may develop to—

““(i) identify and limit the yolume of
discyvery available to avoid unjlecessary or
undul\ burdensome or exponsive discov-
ery; and

*‘(i1) phase discovgry i1nto {wo or
more stages; and |
“(D) establishd deagdlines for filing mo-

tions and target dates trcciding motions;

*“(4) encouragement of Yost-effective discovery
through voluntary exchange ok information among
litigants and their attorneys and bugh the use of
cooperative discovery vices;

“(5) conservatipn of judicial régources through

requirements that discovery motions will not be en-

tertained unléss ccompanied by a statement by the

moving party ghowing that a reasonable\pgood faith

effort has betn made to reach agreement with oppos-

ing counsfél on the matters sct forth in the Ynotion;
““(p) authorization to refer appropriate cages to

alterfative dispute resolution programs that—

‘“(A) have been dcsign.é;éd for use in a §is-

trict court; or

KX

id
'
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1 “(B) the court may make avail";ible,' ‘inclpd-
2 ng trial;
3 and

4 ““(7) enhancement of the accouptability of each
5 judicial officer ith\a district court fhrough—

6 “(A) regiNar reporty’ of the judicial offi-
7 cer’s pending un¥gcidgd motions and caseload
8 progress 10 the otheXjudicial officers in the ju-
9 dicial circuit in which Wch district court is lo-
10 cated; and |
11 “(B) gquarterly public disdlosure of such re-
12 ports, togéther with any specific isformation re-
13
14
15

M pres
16 “‘(b) In formulating the W&( provisions of X civil

17 justice expense and delay reduction plan, FAAYH64 /240
: cach :
18 IfnltmiatadoadEef tharchiahs ‘nited ‘States district

19 court, iIn consultation with an advisory group appointed
20 under section 477 of this utle, shall consider adopting the
o
21 following Litiggtrert mihagEineg ahe postad Belay- rsuc-
» A ) ) ~
22 Trshethoises:
23 - ““(1) a requirement that counsel for each party

24 to a case jointly present a discovery-case manage-

f,"
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ment plan for the case at the nitial préirial“confer-
ence, or explain the reasons for their failure to do so;

*“(2) a requirement that each party be represent-
ed at each pretrial conference by an attormey who
has the authority to bind that party regarding all mat-
ters previously identified by the court for discussion
at the conference and all reasonably related matters;

““(3) a requirement that all requests for exten-
sions of deadlines for completion of discovery or for
postponement of the triai be signed by the attorney
and the party making the request;

*“‘(4) a ncutral evaluation program for the pres-
entation of the legal and factual bases of a case to a
neutral court representative at a nonbinding confer-
ence conducted early in the litigation;

“(5) a requirement that, upon notice by the
court, represaz{tatives of the parties with authority to
bind them in settlement discussions be present or
available by telephone during any settlement confer-
ence; and

““(6) such other fecarures as the district court
considers appropriate after considering the recom-
mendations of the advisory group referred to in sec-

tion 472(a) of this title.
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1 & 474. Review of district court action

2

“(a)(1) The chief judge of a circuit court and the

3 chief judges of each distnict court in a circuit shall, as a

4 committee chaired by the chief judge of the circuit court—

5
6
7
8
9

10
11

““(A) review each plan and report submitted
pursuant to section 472(e) of this title; and

““(B) make such suggestions for additional ac-
tions or modified actions of that district coun. as the
commuittee considers approprate for reducing cost
and delay in civil litigation in the district court.

““(2) The chief judge of a circuit court and the chief

12 judge of a district court may designate another judge of

13 such court to perform the chief judge’s responsibilities

14 under paragraph (1) of this subsection.

15
16
17
18
19

““(b) The Judicial Conference of the United States—

*“(1) shall review each plan and report submit-
ted by a district court pursuant to section 472(e) of
this title; and

““(2) may request the district court to take addi-
tional action if the Judicial Conference determines
that such court has not adequately responded to the
conditions velevant to the cruninal and civil dockets
of the court or to the recommendations of the district

court’s advisory group.



161012234 5.L.C.

[one—y

YO0 Y Oyt A W e

L e e e e e

23

13

*¢§ 475. Periodic district court assessment

‘*After developing or selecting a civil justice expense
and delay reduction plan, each United States district court
shall assess, at least once every three years, the condition
of the court’s criminal and civil dockets with a view to
determining appropriate additional actions that may be
taken by the court to reduce cost and delay in civil litiga-
ton and to improve the litigation management pracfices of
the court. In performing such assessment, the court shall
consult with an advisory grdup appointed in accordance
with section 477 of this utle.

‘“§ 476. Model civil justice expense and delay reduction piﬁn

““(a)(1) Based on the plans developed and implement-
ed by the United States district courts designated as Early
Implementation District Courts pursuant to section 3(¢) of
the Civil Justice Reform Act of 1990, the Judicial Confer-
ence of the United States may develop one or more model
¢ivil justice and cﬁpense: delay reduction plans. Any such
model plan shall bc accompanied by a report explaining
the manner in which the plan complies with sectiont 473 of
this title.

*“(2) The Director of the Federal Judicial Center and
the Director of the Administrative Office of the United
States Courts may make recommendations to the Judicial
Conference regarding the development of any model civil

Justice expense and delay reduction plan.

2



161

P

(Yo T - BEE BE NV S T

10

012.234 sSLC.
14

(b} The Director of the Administrative Office of the
United States  Cournts shall transmit to the United States
district courts and to the Committees on the Judiciary of
the Senate and the House of Representatives copies of any
model plan and accompanying report.

“§ 477. Advisory groups

‘‘(a) The advisory group required in each United
States district court in accordance with section 472 of this
title shall be appointed by the chief judge of each district
court, after consultation with the other judges of such
court, and by the chiefl judge of the circult in which such
district court is located.

“(b) The advisory group of a district court shall be
balanced and include attomeys and other persons who are
representative of major categories of litigants in such
court, as determined by the chief judge of such court and
the chief judge of the circuit in which such court is locar-
ed.

“(¢) In no event shall any member of the advisory
group serve longer than six years.

“‘(d) The chief judge of a United States district court

shall designate a reporter for each advisory group, who‘ may be
compen sated v Qccordance wit guldelires

b

-
LR

e:r?z‘aé/f:f/éé‘[ éﬂ %eﬁj‘t{o/ﬁ:;a/ (;ﬁ‘f‘aref?ce_ of

Y e L/n)'%@a{ 5%“7{'95}
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“§ 478. Information on litigalion managemen{ ‘and cost and
delay reduction

““(a) Within four years after the date of the enactment
of this chapter, the Judicial Conference of the United
States Couns shall prepare a comprehensive report on all
plans received pursuant ro section‘472(e) of this title. The
Director of the Federal Judicial Center and the Director of
the Administrative Office of the United States Courfs may
make recommendations regarding such report.

““(b) The Judicial Conference of the United States
shall, on a continuing basis—

““(1) smudy ways to improve litigation manage-
ment and dispute resolution services in the district
courts; and

“(2) make recommendations to the district
courts on ways to improve such services.

“(e)(1) The Judicial Conference of the United States
shall prepare, periodically revise, and transmit to the
United States district courts a Manua! for Litigation Man-
agement and Cost and Delay Reduction. The Director of
the Federal Judicial Center and the Director of the Admin-
istrative Office of the United States Courts may make rec-
ommendations regarding the preparation of and any subse-
quent revisions to the Manual.

“‘(2) The Manual shall be developed after careful

evaluation of the plans implemented under section 472 of

f

l:."i

o
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this title and the litigation management and C(SLIL and delay
reduction demonstration programs that the Judicial Confer-
ence shall conduct under this title.

“(3) The Manual shall contain a description and anal-
ysis of the litigation management, cost and delay reduction
principles and techniques, and altemative dispute resolu-
tion programs considered most effective by the Judicial

Conference, the Director of the Federal Judicial Center,

and the Dircror of the Administrative Office of the United

States Courts.
‘¢ 479. Training programs

“The Director of the Federal Judicial Center and the
Director of the Administrative Office of the United States
Courts shall develop and conduct comprehensive education
and training programs to ensure that all judicial officers,
clerks of court, courtroom deputies and other appropriate
court personnel are thoroughly familiar with the most
recent available information and analyses about litigation
management and other techniques for reducing cost and
expediting the resolution of civil litgation. The curniculum
of such training programs shall be periodically revised to

an

reflect such information gnalyses.
8§ 480, Automated mseﬁosition information

*‘(a) The Director of the Administrative Office of the

United States Courts shall ensure that each United States

-

]
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district court has the automated capability ﬁ:édily o 1e-
trieve information about the status of each case in such
court.

“)1) In carrying out subsection (a), the Director
shall prcscﬁbeh

“‘(A) the information to be rccorded in district
court automated systems; and

““(B) standards for uniform categorization or
characterization of judicial actions for the purpose of
recording information on judicial actions in the dis-
trict court automated systems.

“(2) The uniformn standards prescribed under ;Sara-
graph (1)(B) of this subsection shall include a definition of
what constitutes a dismissal of a case and standards for
measuring the period for which a motion has been pend-
ng.

““(¢) Each United States districi couwrt shall record in-
formation as preséribcd pursnant to subsection (b) of this

section.
“§ 481. Definitions

““As used in this chapter the term ‘judicial officer’
means a United States district count judge or a United
States magistrate.”’.

(b) IMPLEMENTATION.—WIithin three years after the

date of the enactment of vus Act, each United States dis-

o

i

- %
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1 trict court shall cstablish a ¢ivil justice expense and delay

2 reduction plan under section 471 of title 28, United States

3 Code, as added by subsection (a).

4

W oo s O La

10

12
13
14
15
16
17
18
19
20
21
22
23

(c) EARLY IMPLEMENTATION DisTRICT COURTS.—

(i) Any United States district court that, no ear-
lier than six months and no later than twelve months
after the date of the enactrment of this Act, develops
and implements a civil justice expense and deiay re-
duction plan under chapter 23 of title 28, United
States Code, as added by subsection (a), shall be
designated by the Judicial Conference of the United
States as an Early Implementation District Court.

(2) The chief judge of a district so designated
may apply to the Judicial Conference for additional
resources, including technological and personnel sup-
port and informanon systems, necessary (o imple-
ment its civil justice expense and delay reduction
plan. The Judicial Conference may, in its discretion,
provide such resources out of funds appropriated
pursuant to section 5{a).

(3) Within eighteen months after the date of the
enacunent of this Act, the Judicial Conference shall
prepare a report on the plans developed and iraple-

mented by the Early [mplementation Distnct Courts.
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(4) The Dircctor of the Administrative Office of

the United Statcs Courts shall transmit to the United
States district courts and to the Committees on the
Judiciary of the Senate and House of Representa-
tives—

(A) copies of the plans developed and im-
plemented by the Early Implementation District
Courts;

(B) the reports submitted by such distrcts
pursuant o section 472(c) of title 28, United
States Code, as added by subsection (a); and

(C) the report prepared in accordance with
paragraph (3) of this subsection.

(d) TecaNicAL AND CONFORMING AMENDMENT.—The
table of chapters for part I of title 28, United States Code,

is amended by adding at the end thereof:
<23, Civil justice expense and delay reduction plabnsS.. e 471,
SEC. 4. DEMONSTRATION PROGRAM.

(a) IN GENERAL.—{(1) Dunng the four-year period be-
ginning on January 1, 1991, the Judicial Conference of the
United States shall conduct a demonsuauon program in ac-

Fve.
cordance with subsection (b) in sh&ofolfestime. United

States district counwl%@?&&&w

(2) A district court participating in the demonstration
program may also be an Early Implementation District

Court under section 3(c).

b
P
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Yhe demsnstratign ProJ0e™ shall

iad xperiment with
systems of differentiated case management that provide
specifically for the assignment of cases to appropriate
processing tracks that operate under distinct and explicit
rules, procedures and timeframes for the completion of dis-
covery and for tnal. The demonstration program shall also
provide for district courts to experiment with various other
methods of reducing cost and delay in civil litigation, in-
cluding alternative dispute resolution.

(¢) Stupy ofF ResuLTs.—The Judicial Conference of
the United States, in consultation with the Federal Judicial
Center, shall study the experience of the distict cours
under the demonstration program.

(d) RerorT.~——Not later than March 31, 1995, the Ju-
dicial Conference of the United States shall transmit to the
Commiuttees on the Judiciary of the Senate and the House
of chrasenmtives‘va report of the results of the demonstra-
tion program.

SEC. 5. AUTHORIZATION.

(a) EarLYy IMPLEMENTATION DisTrRICT COURTS.—There
1s authorized to be appropriated not more than $15,0600,000
for fiscal year 1990 to carry out the resource and planning

needs necessary for the’ implemen{ation of section 3({c).
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(b) IMPLEMENTATION Of CHAPTER 23.~—3;Fhere 1S au-
thorized 0 be appropriated not more than $5,000,000 for
fiscal year 1990 to implement chapter 23 of titde 28,
United States Code.

©) DEMONSTRATION PROGRAM.—There is authorized
to be appropriated not more than $5,000,000 for fiscal year

1990 to carry out the provisions of section 4.

f \:t



