CASE STUDIES IN EMERGENCY ELECTION LITIGATION

A Change in the Mayor’s Power
Does Not Require Preclearance

Patterson v. Esch
(William H. Barbour, Jr., S.D. Miss. 3:09-cv-438)

The mayor of McComb, Mississippi, filed a federal complaint on July 24, 2009,
against members of the city’s board of selectmen and civil service commission,
alleging that defendants were planning to vote on July 28 to diminish the au-
thority of the mayor in violation of section 5 of the Voting Rights Act.' Three
days later, on Monday, July 27, the mayor filed a motion for a temporary re-
straining order or a preliminary injunction.’

Judge William H. Barbour, Jr., issued an order on July 28 denying the
mayor an ex parte temporary restraining order for failure to comply with Fed-
eral Rule of Civil Procedure 65 and holding in abeyance consideration of a
preliminary injunction pending the mayor’s seeking the empaneling of a
three-judge court to hear the section 5 claim.’

Acting alone, Judge Barbour denied the mayor relief on August 5.* “The
Court finds that as the subject amendments ‘affect only the distribution of
power” among the officials of the City of McComb, and do not have a ‘direct
relation to voting and the election process,” they are not subject to Section 5 of
the Voting Rights Act.”
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