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State and Federal Judges Express Concern over New Legislation;
Crime Bills, Other Proposals May Affect Traditional Federalism

by James G. Apple

State and federal judges at the winter
meeting of the U.S. Judicial Conference
Committee on Federal-State Jurisdiction
in Washington, D.C., expressed deep con-

cern about certain crime legislation pend- |
ing in the Congress, the alarming trend of

the federalization of crime in general, the
federalization of state crime in particular,
and the potential destructive effects of these

developments on the whole structure of

judicial federalism in the United States.
The specific subject of concern was the

Violent Crime Control and Law Enforce- |
1607), which was |

ment Act of 1993 (S.
passed overwhelmingly by the U.S. Senate
last November.

in the same or a similar form by state
criminal laws. It would also extend the
death penalty to over 50 crimes. As of late
January of this year, the U.S. House of
Representatives had passed 10 new crime-
related bills, including a modified version
of 8. 1607 (H.R. 33535).

The crime bill contains provisions that

| would federalize traditional state offenses,

including those relating to homicides in-
volving firearms (with death penalty), crimi-
nal street gangs, drive-by shootings, and
carjackings involving firearms.

“Issues raised in this bill are of profound
significance to the judiciary,” said one mem-
ber of the committee.

The committee heard from then-Deputy
Attorney General Philip Heymann, who
presented views of the U.S. Department of

The bill would create 135 new federal | Justice on the proposed legislation.
crimes, many of which are already covered |

During the ensuing discussions, mem-

bers of the committee said that
the new legislation may have ad-
verse effects on the operations of
the federal courts. One member |
cited as a simple but important
example the difficulty of getting
prisoners to court because of re-
duced staff in the U.S. Marshals
Service, a situation that can sig-

judges to speedily and efficiently
conduct arraignments and crimi-
nal trials.

Another judge commented

The U.S. Judicial Conference Committee on Federal-State Jurisdiction met in
Washington, D.C., in January. The primary focus of the meeting was the increasing
federalization of crime. The committee heard comments from Philip Heymann, then-
U.S. Deputy Atiorney General, about the crime bills pending in the Congress. From
left: Mr. Heymann; Judge Stanley Marcus (U .S.S.D. Fla.), chair of the committee; and
Professor John B. Oakley, U. Cal. Davis School of Law, reporter for the committee.

such a class of offenders. The new legisla-
tion requires prosecution of 13-year-old
and older juveniles as adults in certain

| crimes involving firearms,
nificantly impair the ability of

The members of the committee also ad-
vocated Justice Department support for the
State Justice Institute in the President’s

The committee also heard reports on other
federal legislation that would potentially
affect state and federal courts, including the
| violence against women legislation, the
| Religious Freedom Restoration bill, the
| Product Liability Fairness bill, the Free-
dom of Access to Clinic Entrances bill, and

budget. “The SJI has been in danger of | proposed changes in the handling of habeas

extinction,” remarked a state supreme court

l corpus petitions.
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Crime bills have proliferated in the current U.S.
Congress: The House of Representatives has passed
10 such bills. The Violent Crime Control And Law
Enforcement Act of 1993, §. 1607, passed the Sen-
ate overwhelmingly in November of last year. The
legislation would create 135 new federal crimes.

that federal courts, unlike state
courts, would be unequipped to
handle juvenile crimes included
in the bill because of the lack of
physical facilities and personnel
necessary for the social and pro-
bationary services required for

FJC Publication Details Debate over Judicial
Federalism, Increased Federalization of Crime

“Federalization” of the administration of
justice has become a buzzword of the 1990s.
Have recent legislation and Justice Depart-
ment prosecutorial policies unnecessarily
eroded the proper role of the federal courts?
Or is the federal forum uniquely capable of
dealing with pressing national problems
such as drugs, crime, and violence?

Answers to these questions vary greatly,
and these conflicting views and their under-
lying premises are examined in a new Fed-
eral Judicial Center monograph, On the
Federalization of the Administration of Civil
and Criminal Justice, by Center Director
Judge William W Schwarzer and Deputy
Director Russell R. Wheeler.

The monograph analyzes arguments in
support of and in opposition to such propo-
sitions as: Does the Constitution dictate a
limited role for the federal courts? Do the
policy reasons underlying federalism argue
for a restricted role? Does expanded juris-
diction subvert the appropriate role of the
federal courts or threaten their quality and
competence? Is there a principled basis for
defining the federal courts’ role?

The last part of the monograph provides
suggestions for “resolving the dilemma of
federalization,” including a proposal for
“guidelines to preserve the limited role of
the federal courts.”

This concluding section suggests that
although a substantive consensus on the
role of the federal courts may be elusive,
practical considerations may be available
to guide legislators and policy makers in

{preserving the unique role of the federal
| courts, consistent with national interests.

| Copies of the monograph may be ob-
tained from Information Services, Federal
Judicial Center, Thurgood Marshall Fed-
eral Judiciary Building, One Columbus
Circle,N.E., Washington, D.C. 20002-8003,
phone (202) 273-4153.

|
Second California Capital
Case Symposium Scheduled
for April in Los Angeles
A second California Capital Case Sym-

posium for state and federal judges, a fol-
| low-up to the initial one held in October
1992 in San Francisco, will be held in Los
Angeles at the InterContinental Hotel on
April 8, 1994,

The one-day symposium will include
discussions on recent developments in fed-
eral and state habeas corpus law, proce-
dures for resolving federal constitutional
questions in state trial courts, common er-
rors requiring a grant of federal habeas
review, and problems of competent counsel
and investigation resources for collateral
attacks on state court judgments.

Interested judges should contact Mr. Mark
Mendenhall, Assistant Circuit Executive,
Office of the Circuit Executive, U.S. Courts
for the Ninth Circuit, 121 Spear St., Suite
| 204, P.O. Box 193846, San Francisco, CA
194119-3846, telephone (415)744-6150, fax
| (415) 744-6179.

justice, “because the administration per- |
ceives it as serving no federal purpose. But

it does serve a federal purpose. By promot- |
ing good state—federal relations, it benefits |
both systems.” |

Three states in the U.S. Ninth Circuit
have been pursuing the improvement of
state—federal judicial relationships through
the establishment of joint task forces to
study gender bias in the courts.

InAlaska, Chief Justice Daniel A. Moore,
Jr. (Alaska Sup. Ct.) and Chief U.S. District
Judge H. Russel Holland (D. Alaska) an-
nounced last November the formation of a
joint state-federal task force to address |
problems of gender equity in the two court |
systems. Judge Karen Hunt (Alaska Supe- |
rior Ct.) and U.S. District Judge James K.
Singleton (D. Alaska) will co-chair the task |
force, which will report to the Alaska State—
Federal Judicial Council on a plan for gen-
der fairness to be implemented in both
court systems.

The state and federal court systems in
Montana are supporting the work of the
state bar of Montana in promoting gender
fairness. The Montana Supreme Court cre-
ated a Gender Fairness Task Force in 1990, |

The meeting was chaired by U.S. District
Judge Stanley Marcus (S.D. Fla.). Four
state supreme court justices, as well as eight
other federal judges, are members of the
committee.

- Joint State-F ederal Task F orces Study
Problems of Gender Bias in Courts

Court’s Permanent Committee on Gender
and Other Faimness, created in 1989. The
permanent committee was merged last year
with the gender fairness committee of the
Hawaii State Bar Association. The com-
mittee has developed and conducted sexual
harassment training for state judges. In
addition, a subcommittee on rules of pro-
fessional conduct has proposed a rule pro-
hibiting attorneys from engaging in dis-
criminatory behavior based on race, sex, or
religion.

The U.S. Ninth Circuit is embarking on a
study of the effects of ethnicity, race, and
religion on the federal courts and will seek
to work cooperatively with state task forces
addressing the same issues. The judicial
conference of that circuit pioneered efforts
to study gender bias in the courts with the
creation in 1990 of a gender bias task force,
which produced a comprehensive study,
The Effects of Gender inthe Federal Courts,
in 1993.3

and its work was carried forward by the
President’s Commission on Women in the
Profession, a standing committee of the |
state bar. In addition, the Federal Practice
Section of the state bar, with the coopera-
tion of lawyer representatives appointed by ‘
the state’s federal judges, presented two
seminars for lawyers on gender fairness
and are developing a gender fairness survey
of all 2,000 lawyers in Montana.

In Hawaii. Associate Justice Robert G.
Klein (Haw. Sup. Ct.) has appointed U.S.
Magistrate Judge Francis 1. Yamashita (D.
Haw.), a former state judge, as the federal

| representative on the Hawaii Supreme |
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U.S. Fourth Circuit Committee Plans
Regional State-Federal Conference

A committee of state and federal judges
from the states of the U.S. Fourth Circuit
met in Richmond, Va.,on January 21, 1994,
to begin planning for a regional conference
on state—federal judicial relationships for
the circuit.

The conference will be held in
Williamsburg, Va., November 14-15, 1994.

The committee adopted the following
four goals for the conference:

1. To focus on how to organize and sus-
tain an effective state—federal judicial coun-
cil;

2. To examine areas of conflict and op-
portunities for cooperation, and identify
potential problems in state—federal judicial
relationships;

3. To identify specific areas and tech-
niques for administration and litigation
coordination and cooperation; and

4. To consider strategies for improving
understanding between legislators and the
judiciary.

The conference will be attended by
judges, court administrators, and academic
representatives from within the circuit,
which comprises Virginia, Maryland, West

| (U.S. 4th Cir.), Judge Paul V. Niemeyer

OBITER DICTUM

Virginia, North Carolina, and South Caro- | On Windshields and Rearview Mirrors, Layer Cakes,

lina. The Chief Justice of each state, five |
state judges, five federal judges (trial and ‘
appellate), and one court administrator from
each of the five states in the circuit will be
invited.
' Judge Johanna L. Fitzpatrick (Va. Ct.
' App.) and Judge William L. Osteen (U.S.
M.D. N.C.) were elected co-chairs of the | (This column has been adapted from infor-
planning committee. Chief Justice Harry L. mal remarks made by Professor Meador at
Carrico (Va. Sup. Ct.) opened the meeting the Western Regional Conference on State—
and welcomed the attendees. | Federal Judicial Relationships in June
Other members of the committee are | /993 in Stevenson, Wash.)

Judge W. T. Brotherton, Jr. (W. Va. Sup. Ct.
App.). Judge L. Henry McKellar (S.C. 5th
Cir. Ct.), Judge J. Harvie Wilkinson III

by Professor Daniel J. Meador,
James Monroe Professor of Law,
University of Virginia Law School

Recently, I was at a gath-
ering where a stockbroker
made a talk. He told the
audience, “1 want you to
look through the windshield
and not in the rearview mir-
ror.” There is a good deal of
wisdom in that request.
| However, in the matter of
| judicial federalism, we do

not wanttoneglectthe value
| of our past. The rearview
| mirror tells us where we
have been, what is behind

! (U.S. 4th Cir.), Beatrice P. Monahan, senior
planning analyst (Va. Sup. Ct.), and Samuel |
W. Phillips, circuitexecutive (U.S. 4th Cir.).
The Williamsburg conference will be
funded by a grant from the State Justice
| Institute. It will be a follow-up to the Na-
| tional Conference on State—Federal Judi-
cial Relationships held in Orlando, Fla., in

| April 1992. Q1

State, Federal Judges Attend California
Conferences on Settlement Processes

Two conferences for state and federal

judges on the settlement process in litiga-

tion were held in Northern California in
May and October of 1993. The two-day
conferences in San Francisco and Oakland,
respectively, were sponsored by the Asso-
ciation of Business Trial Lawyers.

Arthur J. Shartsis of San Francisco, presi-
dent of the sponsoring organization, said
the purpose of the conferences was “to
increase the skill of judges in conducting
settlement proceedings.”

us, and what our past is. To

| the side window. In the court business, the
view through the windshield is quite ob-
scure. There is a lot of fog and mist there.
IN.D. Cal.) to promote the two programs. | The only way to hope to know what lies
|  Each meeting began with a panel discus- ahead for the courts is by looking in that
'sion by lawyers on “What Lawyers Want rearview mirror to see where we have been
from the Settlement Process.” The program | and out the side window to see where we
included sessions on judicial perspectives | are-
on effective settlement techniques, strate-
gies to promote settlements, and mock settle-
| ment conference demonstrations.

| American federalism and the American
judiciary that is radi-

know where we are now, we can look out of

| The view to the rear presents a picture of

' Parkinson’s Disease, and Judicial Federalism

[ way. We have seen it for centuries in
England—the practice was incorporated
into the inns of court, where barristers and
judges all dined together. A candidate for
call to the bar in England is still required to
take so many dinners each quarter in the
inns of court. There is something about
sitting down and eating together that is
fundamental to establishing and fostering
relationships.

The second idea of im-
portance is the bringing in
of persons from outside the
judiciary for council meet-
ings. Inviting legislators and
lawyers, especially litigat-
ing lawyers, to participate
seems to me another excel-
lent idea.

I would also stress a sug-
gestion that Judge J. Clifford
Wallace (U.S. 9th Cir.) has
made: the need for involve-
ment of legal academics.
They have been missing too
long from this field. There
are relatively few American law professors
who pay much attention to state—federal
judicial relationships. That interest needs
to be developed, and there are affirmative
steps that can be taken to accomplish it.
Deans of law schools can be contacted and
requested to identify someone on the fac-
ulty who would take an interest in this
subject. If there is no one already there, the
dean should be asked to encourage such an
interest, preferably among younger faculty

members who might

cally different from
what we have today.
| We have undergone a
transformation of im-
| mense nroportions. At

Handout material for those attending the
conferences included a series of “settle-
ment process discussion points,” a list of 24
questions that commonly arise about the

S RTINS I RRE e

The trend toward the
federalization

take it on as a long-
term career subject.
Such persons could be
brought to periodic
meetines and dinners

of

s PO T a1l
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Approximately 30 state and federal judges
attended each conference.

The conferences resulted from the efforts
of then Chief Judge Edward Stern of San
Francisco (Cal. Sup. Ct.), who became con-
cerned with the crowded conditions of the
civil calendar in his court. Judge Stern
found in making inquiries of colleagues
that “many felt that conducting settlement
conferences was not a role for judges or that
they were not good at the process.”

Judge Stern wanted to institute a “vigor-
ous settlement program™ but saw that an
educational effort was needed. He joined
with Chief Judge Felix Henderson (U.S.

UESLIVIS AL COnoOINY arse doout ue I mense proporuons At
judicial role in settlements. | the Orlando confer:

Typical of such questions were “What is ] ence on state—federal
the most significant factor in producmg an | judicial relationships
effective settlement conference?”; “How | in April 1992, Gene
can a settlement judge bridge the gap be- | Flango from the Na-
tween litigants who are at extremes in their | tional Center for State
settlement postures?”; and “Should the | Courts said that the old
settlement judge suggest in private meet- | analogy used in talk-
ings with counsel or their clients what con- | ing about American
cessions should be made?” federalism was a layer

Judge Stern reported that “reactions to | cake. On the bottom

N e

American law, both
criminal and civil,
could be irreversible.
It may be that we are
headed toward an in-
creasing nationaliza-
tion of law, accompa-
nied eventually by a
national police force.

meetings and dinners
and engaged to work
on the issues and prob-
lems of judicial feder-
alism.

To say that our legal
order and the American
judiciary are seriously
ill would be putting it
too strongly. But it is
safe to say that they are
suffering from debili-

the conferences were highly favorable.”
The sessions “assisted the judges in dealing
with settlement problems and the settle-
ment process.”
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layer there was local

tating problems of vari-

government, the mid-
dle layer was the state government, and the
top layer was the federal government. He
said that analogy no longer works. The
analogy now is that of a marble cake, or
even a fruit cake.

All of the steps taken to address the
problems that come out of this tangled,
interconnected state—federal system can be
subsumed into two broad categories. One
would be steps that we can take to adjust to
and ameliorate the situation under the ex-
isting structural, jurisdictional, and sub-
stantive arrangements. The other is steps to
change those arrangements. These latter
steps, by their nature, are long range and
very difficult.

Four Cs and Two Ds

For the first category, at Orlando we got
the three Cs—coordination, cooperation,
collaboration. There is, however, a fourth
C—communication. To me that is the fun-
damental C. Without communication, the
other three will never come to pass. In
addition, U.S. Supreme Court Justice
Sandra Day O’Connor has given us two Ds
to add to that list—dialogue and depen-
dence.

I want to underscore two ideas to high-
light the importance of the four Cs and two
Ds, both relating to state—federal judicial
councils. The first relates to a development
in the Western District of Washington,
where state and federal judges and others
periodically gather for dinner, whether they
are a part of council meetings or separate
occasions. That is an excellent idea. There
is something deep in the human makeup
related to the breaking of bread together; an
institutional practice that goes back a long

ous sorts. They are not
in a robust state of health because of this
federal-state complication. The four Cs
and two Ds are steps used to ameliorate
symptoms of this affliction.

Medical Analogy

There is an interesting and useful anal-
ogy to this situation in the medical field.
What I see in the state—federal scene today
is something like Parkinson’s disease.
Parkinson’s disease causes tremors in the
arms and legs and certain muscular dys-

| functions. That is very much what we have

in the American judiciary, both state and
federal.

The medical field has developed quite
sophisticated medicines for dealing with
the symptoms, suppressing them. It has not
yet developed any cure for the disease.

Likewise, with judicial federalism we
discuss steps to ameliorate the stresses, to
make life more livable, more functional—
but we are not getting at the disease itself.

As with Parkinson’s, as the years pass
with only the medicines we have been
talking about, the disease will progress.
The patient often gets to the point where the
tremors and muscular problems cannot be
effectively suppressed by medicine. With
judicial federalism, I foresee the day where
the basic problems will go beyond our
ability to deal with them through the ame-
liorating steps we have been discussing.

The basic disease, the basic problem of
judicial federalism, stems from a combina-
tion of two circumstances. One is the coex-
istence of a comprehensive dual set of trial
courts—one in the federal sphere and one

See OBITER DICTUM, page 3
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Video Appearances Make Judicial Life Easier for State District Judge

by James G. Apple

Judge Daniel Fairfax O’Flaherty, who
sits on the state district court in Alexandria,
Va., has made the handling of criminal
cases in his court much easier.

The vehicle for this improvement is a
closed-circuit television system. Judge
O’Flaherty uses the system to conduct
“video arraignments” between the judge’s
chambers and the local detention center in
misdemeanor cases.

Judge O’Flaherty learned of video ar-
raignment procedures from a course he
took at the National Judicial College in
Reno, Nev.

The judge and the local prosecutor meet
each morning during the week in his cham-
bers’library, which contains the court’s end
of atwo-way video monitoring system. The
visible parts of the system include a console

with video monitorand telephone. The other ‘

end of the system is in a ground-floor room
at the Alexandria Detention Center two
miles away.

Promptly at 8 a.m. the monitor is turned
on and a room at the detention center with
two empty chairs appears on the screen.

The accused are brought from their jail
cells to the ground floor room at the deten-
tion center by a deputy sheriff and take
seats in the chairs in front of the video
monitor. Each accused is joined during the
appearance by an attorney, usually a repre-
sentative from the local public defender
office.

The process of advising those recently
arrested and accused of crimes begins.

Judge O’Flaherty and the prosecutor can
see and hear the accused and the public
defender. The accused and the public de-
fender can likewise see and hear the judge
and the prosecutor. The telephones on each

securing/restraining, transporting, and es-
| corting prisoners for arraignment from the
| jail to the courthouse and back again.
/ With the new system, there is no removal
of the accused from the jail premises, no
transportation to and from the courthouse
with its attendant security risks and precau-
tions, no transfer of the accused to a holding
cell at the courthouse, and no transfer of the
accused from a holding cell to the court-
room at the courthouse. |

The old system consumed four hours
each day, involving four deputy sheriffs
and two vans.

The new procedure takes only 30 to 45
minutes each day and involves one deputy
sheriff and no vans (but deputies and vans
are still necessary for transfer of prisoners
‘ for other proceedings at the courthouse).

Afterusing the system for overtwo years,
Judge O’Flaherty is still enthusiastic about
it

“The biggest advantage,” he says, “is |
| security—not having to transfer the prison-
ers. That is the least secure time in the
process. The new system completely elimi-
nates the need for transportation.™

Krista Boucher, a member of the local
| prosecutor’s staff who regularly appears
before Judge O’Flaherty, notes that “Jails
are overcrowded. There are never enough
deputies. The new system relieves the
sheriff’s deputies, drivers, and vans to do
other tasks. Deputies are free to do more
security work at the jail.”

“The new system is more efficient,” she
added. Boucher also said that *“the demeanor |
of prisoners is much better when arraign-
ments are conducted electronically.”

Her view that the process assists the |
prisoners is echoed by Melinda Douglas,

in Alexandria.
| “The accused,” said Douglas, “does tend |

Above: Alexandria City Prosecutor
Krista Boucher joins District
Judge Daniel O’ Flaherty in the li-
brary of his chambers each morn-
ing at eight o’ clock for arraign-
ments using the two-way video sys-
tem, which connects the judge’s
chambers with the Alexandria De-
tention Center two miles away.

Right: The console containing the
video monitor for conducting “video
arraignments” sits in the library of
Judge O'Flaherty's chambers. The
new procedure using the video moni-
toring system saves over three hours
of deputy sheriff time each day, free-
ing them for other duties.

S

director of the state public defender office | of trials, the accused has a right to be | Assembly passed an enabling act that pro-
physically present in the courtroom.”
She feared that more extensive use of the
F?"S(’le permit more private conversations | to be more relaxed, and the whole process | electronic system would lead to a

vides for personal appearances by two-way
electronic video and audio communication
and establishes standards for the procedure



console permit more private conversations
if needed.

In each case, Judge O’Flaherty hears the
nature of the charge from the prosecutor,
advises the accused of the accusations, as-
signs the case for trial, and hears the recom-
mendations and comments of the prosecu-
tor and public defender regarding bail.

After each appearance, the accused is
taken from the “arraignment room” at the
detention center and either released on bail
or returned to a jail cell.

This abbreviated, virtually risk-free pro-
cedure is quite different from the old pro-
cess, which required preparing, searching,

e e sy mmmme ey m e smeee
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to be more relaxed, and the whole process | electronic system would lead to a

is less traumatic. The new procedure is
more reassuring (o the accused because the
public defender can go to the jail and have
time for a personal, private conference with
the accused before the appearance before
the judge. That was not possible under the
old system, when the accused was brought
to the courthouse for an appearance in open
court.”

Douglas likes the system, but has reser-
vations. “I have no objections to its use for
the initial appearance of the accused before
a judge,” she said. “But for other proce-
dures, such as taking pleas and the conduct

OBITER DICTUM, from page 2

in the state sphere. This combines with the
second circumstance—a large measure of
concurrent jurisdiction. We wouldn’t have
our problems, even if we had two separate
systems of trial courts, if we did not have a
large amount of concurrent, duplicative
jurisdiction. To get at the basic disease,
we’ve got to do something about those two
circumstances.

The duplicative jurisdiction problem in
the criminal field has come about through
the federalization of crime—the continued
passage of acts by Congress making federal
crimes out of conduct thatis already a crime
under state law. On the civil side, Congress
passes statutes creating rights of action
based on conduct already actionable under
state law, and provides for concurrent state—
federal trial jurisdiction.

Discouraging Experience

I had a discouraging experience in the
spring of 1993. The Brookings Institution
held an interbranch seminar on the admin-
istration of justice. A major topic was the
federalization of crime. Judge Stanley
Marcus (U.S. S.D. Fla.) spoke and listed the
situations in which it is appropriate to cre-
ate federal crimes. Judge William W
Schwarzer (U.S. N.D. Cal. and director of
the Federal Judicial Center) also lectured at
that meeting. He likewise identified criteria
by which Congress could determine when
it is appropriate to create a federal crime.

“depersonalization of the criminal justice
process™ and a potential “lack of dignity
attending court procedures.”

The cost of the system that was installed
after a competitive bidding process was
approximately $70,000. The fiber optics
components of the system cost approxi-
mately $1,100 per month for telephone line
fees.

One of the problems confronting Judge
O’Flaherty when he sought to establish the
system in Alexandria was the lack of spe-
cific statutory authority for “electronic ap-
pearances.” In 1991, the Virginia General

and establishes standards for the procedure
(Va. Stat. § 19.2-3.1).

By contrast, the federal courts have not
adopted video arraignments. The U.S. Ninth
Circuit Courtof Appeals ruled in Valenzuela-
Gonzales v. U.S. District Court, 915 F.2d
1276 (1990), that Federal Rules of Crimi-
nal Procedure 10 and 43 provide protec-
tions that are broader than those provided
by the Constitution, and as currently writ-
ten preclude video arraignment.

A change in these rules that would make
an exception for video arraignment has

See VIDEO, page 4

Both of those sets of factors and criteria
were eminently sensible, rational, and based
on principles consistent with our history
and the nature of our federal union. During
the break, I talked to a staff lawyer on the
Senate Judiciary Committee. She said to
me, “Those are really superb—they’re ex-
cellent, they’re rational, they're fine. The
only problem is that they make no differ-
ence whatsoever to any senator who has to
deal with this problem. You are simply
talking past each other here. The senators
are listening to something else. They are
not thinking about this at all.”

It is extremely discouraging to think that
the national legislature is not thinking about
matters of principle in rational sorts of
ways. Yet | cannot deny that this is reality.
The trend toward the federalization of
American law, both criminal and civil, could
be irreversible. It may be that we are headed
toward an increasing nationalization of law,
accompanied eventually by a national po-
lice force.

Although the situation is discouraging,
we have to think about how to deal with the
problem no matter how daunting the task.
We can’t simply abandon hope and throw in
the towel.

Congress and Justice Department
Should Be Involved

There is currently in existence an institu-

tion called the National Judicial Council of

State and Federal Courts. It consists of state
and federal judges. The creation of such a
body may be a good beginning point, but by
itself it can’t do the job. As important as
judges are in promoting judicial federal-
ism, and in planning for it, judges cannot do
the necessary tasks alone. We have to get
the other major actors into the process—
Congress and the Justice Department.

When I was in the Justice Department
about 14 or 15 years ago, we tried to create
something called the Federal Justice Coun-
cil. It was to be a three-branch planning
body, aimed primarily at the problems of
the federal judiciary. The House and Sen-
ate, the judiciary, and the Justice Depart-
ment were all to be represented. We thought
we would get the White House involved
through the Vice President’s office. We
could never negotiate the proposal through
to a conclusion, and so the idea simply died
on the vine. But it still has merit.

A state—federal justice council, nation-
wide in scope, could provide representa-

tion for the states and all three branches of |

the federal government. Such a high-level,
respectable body, going even outside of
government and having not only officials
from state and federal realms on it from all
three branches, but also highly respected
individuals—maybe a former governor or
two, a former United States senator or two,
highly respected persons from industry,

labor, professions outside the law, and oth-
ers—could address these matters on prin-
ciple.

Dealing with Matters on Principle

Is it too late to think we can deal with
some matters on principle? If you read the
correspondence and papers of those people
who were involved in the formation of the
union, for example, the correspondence
between Madison and Jefferson and the
other writings of that period, it becomes
clear that the authors weren’t concerned
about votes, or money, or constituencies.
They talked about the formation of a gov-
ernment in terms of principles, what made
sense in light of history and human experi-
ence to form a workable, sensible govern-
ment that would serve the people. We need
to get back to thinking about state—federal
issues in that way.

These issues ought to be very high on the
judicial agenda for thought and action.
Judges should try to devise some way to get
at these matters in the long run. They need
to think about the structure of American
government and the appropriate state—fed-
eral allocations and functions so as to avoid
an increasing dysfunction, with the costs
associated with it, that may lead to conse-
quences beyond our ability to adjust merely
through the application of the four Cs and
two Ds.
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Judicial Education Changes Direction; Humanities, Ethics and Values,
Works of Literature, and Science Are Additions to Traditional Curricula

by James G. Apple

Education for both state and federal judges
is changing direction.

Traditional programs deal with develop-
ments in statutory and case law, case man-
agement techniques, and such practical nuts-
and-bolts subjects as evidence and proce-
dure. These programs speak to a judge’s
professional skills and knowledge.

New programs feature great works of
literature and philosophy, basic principles
and new developments in science, political
and cultural trends, lessons of history, and
principles and values in ethics and religion.
These speak to a judge’s whole person and
the pressures of judging one’s fellow hu-
man beings.

Courses for State Judges

Massachusetts state judges at all levels
are regularly exposed to important literary
works in the Law and Literature program
developed by Prof. Saul Touster of Brandeis
University in Waltham, Mass. Since its
introduction in Massachusetts over a de-
cade ago, the Brandeis program has been
offered to judges in more than 20 states and
the District of Columbia. Similar programs
reach federal judges in various forums.

These programs use such works of litera-
ture as Billy Budd by Herman Melville,
Noon Wine by Katherine Anne Porter, The
Death of Ivan Ilyich by Leo Tolstoy, Jury of
Her Peers by Susan Keathing Glaspell,
Sonny’s Blues by James Baldwin, and The
Emancipator by Ellen Gilchrist to serve as
a basis for discussion of and insights into
the problems of judging.

Texas judges have participated in a spe-
cial program in Austin, also developed by
Brandeis professors, designed specifically
to acquaint judges, through the study of
waorks of literature. with nroblems of cul-

Medina seminar for state and federal judges
in science and the humanities at Princeton
University. The first year of co-sponsorship
brought over 100 applicants for the 20
spaces allotted for the federal judiciary.

The 1993 Medina seminar in June fea-
tured lectures and discussions on such di-
verse topics as “Humankind and the Uni-
verse,” “Morality and Law,” “Historic Pres-
ervation: Heritage and Values in the Melt-
ing Pot,” “The First Amendment and Free-
dom of Religion,” “Multiculturalism and
Literature,” and “Frontiers of Astrophys-
ics.”

Programs Started in 1980 Provide
*Healthy Change”

This trend in judicial education had its
genesis in 1980 when Justice Samuel E.
Zoll, chief justice of the Massachusetts
District Courts, observed the burnout of
judges after years of handling large num-
bers of cases involving diverse human trag-
edies.

In looking for a way to resolve this prob-
lem, he fashioned a pilot seminar with Prof.
Touster and Prof. Sanford M. Lottor, also of
Brandeis University, titled “Doing Justice:
Literary Texts, Humanistic Values, and the
Work of Community Courts.” This pro-
gram was offered to all 168 judges of the 638
district courts across Massachusetts.

Justice Zoll has himself participated in
the law and literature seminar. He described
the experience as “enriching ” and a “healthy
change from the pragmatic world.”

“The seminar is an antidote to the isola-
tion of a judge,” he said. “Judges have a
very lonely existence. Thereis a highrisk of
them becoming very narrow. We need el-
evation.”

“The seminar provides for a new kind of
interchange between colleagues,” he con-
tinued. “*And it gives academics a chance to
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judges in focusing on the kinds of issues
presented in these cases, and help prepare
them.”

Judges’ evaluations of these types of
seminars reflect their enthusiasm for this
educational trend. Participants evaluating
the 1993 Medina Seminar at Princeton
unanimously gave it the highest rating of
“4."” a first for the Federal Judicial Center.

Kathy O’Leary, program attorney at the
National Judicial College, said that the
evaluations by the 22 state judges attending
last year’s law and literature seminar “may
have set a record for the Judicial College.”
O’Leary reported that on a scale of 7.0, the
participants’ ratings averaged 6.7.

Five Benefits from Literary Study

In the winter 1992 edition of Court Re-
view, Judge Barry R. Schaller (Conn. App.
Ct.) listed five categories of benefits to be
derived by judges from literary study:

“1. Broadening the judicial frame of ref-
erence, leading to the reduction or elimina-
tion of bias, prejudice, and stereotyping;

2. Deepening the understanding of hu-
man nature, as well as human events and
their consequences as those factors bear on
specific judicial functions, including draw-
ing inferences, applying standards of proof,
determining credibility, and improving the
ability to interpret human behavior;

3. Developing a keen sense of the impact
of judicial decisions on people, fostering an
attitude of ‘sympathy,’ even affection, for
the troubled people who pass through the
courts;

4. Heightening understanding of the lan-
guage that people speak; becoming percep-
tive about symbols, myths, and rituals
presentineveryday life, as in fiction; devel-
oping the ability to communicate clearly
and effectively;

5. Assisting judges to self-understanding
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well-balanced individuals who, thereby, are
better able to judge others fairly and accu-
rately.”

Program Is Inexpensive

The law and literature program is “rela-
tively inexpensive,” according to Lottor.
Fees cover honoraria and travel expenses
for the faculty conducting a seminar, and
university administrative costs.

He also emphasizes that the program is
not one of literature or literary criticism.
“The texts serve as the basis for discus-
sion,” he says. “The seminar actually has
two texts for each participant. One text is
the literary text. The other is the life expe-
riences of the individual judge.” Q

VIDEO, from page 3

been suggested by a committee of the
U.S. Judicial Conference and dissemi-
nated for public comment.

In the meantime, the Federal Bureau of
Prisons in cooperation with the U.S. Mar-
shals Service and several individual fed-
eral courts have developed and are in the
process of implementing video systems
that will allow pretrial activities other
than arraignment to be conducted by a
video conferencing system.

Other cities around the country that
have experimented with electronic ar- |
raignments are Las Vegas, Nev.; San Di-
ego and San Bernadino, Cal.; Boise,
Idaho; and Miami and Ocala, Fla.

Materials for state and federal judges
interested inusing electronic appearances
are available from the National Center
for State Courts in Williamsburg, Va.,
and from the Interjudicial Affairs Office
of the Federal Judicial Center in Wash-
ington, D.C. O




works of literature, with problems of cul-
tural diversity and gender attitudes, and
how to deal with them.

The National Judicial College in Reno,
Nev., has adapted its curriculum to accom-
modate judicial interest in the humanities
by offering a second edition of the course
“Great Issues in Law as Reflected in Litera-
ture.” Last year, the college offered a six-
day course that focused on three themes:
the nature of justice and the role of law in
society, in government, and in the adminus-
tration of justice in individual cases; the
professional, human, political, and social
dimensions of judging; and the human and
social implications of the exercise of power
and responsibility. These themes were de-
veloped by studying works of literature.

New FJC Courses

In 1993, the Federal Judicial Center of-
fered courses that departed from traditional
judicial education subjects as partofa “trav-
eling seminar series” for federal judges
across the country. State judges were wel-
comed at these traveling seminars on a
space-available basis. Two of the four pro-
grams dealt with “Law and Ethics” and
“Handling Critical Issues in Bioethics.”

In the “Law and Ethics” course, anexpe-
rienced moderator, using the Socratic
method, led judges in discussions of such
topics as justice and power, justice and
society, the nature of man, and man and
society. The program used parts of great
philosophical and political texts by Anistotle,
Mill, Mencius, Niebuhr, and others.

In “Handling Critical Issues in Bioeth-
ics,” a lecturer/discussion leader directed
participants through an analysis of the ap-
plication of principles of bioethics for the
resolution of the legal and moral issues
found in certain kinds of cases. Such cases
involve medically assisted suicide, eutha-
nasia, AIDS-related problems, genetic en-
gineering, matemal/fetal questions, reli-
gious/medical concerns, and the human
genome project.

The FJC is now in its third year of co-
sponsoring (with the Judiciary Leadership
Development Council) the Harold R.

|explainchangesin society. Judges don’t get

that in the courtroom. It also supplies some
structure or basis for the kinds of decisions
judges have to make in the real world.”

As an example, Justice Zoll cited the
value of Melville’s Billy Budd and the is-
sues in it relating to strict application of the
law to ensure proper discipline versus the
desirability of compassion and the need for
abalanced view. He noted that in a commu-
nity court there are many cases involving
technical violations of the law where the
question of intent is “‘cloudy.” Such cases
involve the same issues as presented in
Melville’s classic.

“Novels such as Billy Budd," said Justice
Zoll, “raise the level of consciousness of
the processes a judge should go through to
arrive at a just disposition of a case. That
kind of novel starts the mind probing and
opens it up to more considerations in reach-
ing a proper judgment.”

New Addition to Judicial Education

Will Continue

The views of Justice Zoll on the value of
law and literature courses for judges are
echoed by Denis Hauptly, director of the
Judicial Education Division of the FIC,
who says that these and similar programs
are necessary to give judges “a chance to
recharge their intellectual batteries.” He
sees this new addition to judicial education
programs as a continuing one.

“There are two reasons why these kinds
of programs will persist,” he said. “The first
is that, as judiciaries grow larger and are
burdened with more cases, judges feel more
isolated and anonymous. The situation is a
prescription for judicial bumout, and these
programs help combat that bumout.”

The second reason is more critical.
Hauptly noted that most judges experience
in the course of a year at least one case that
calls for the application of societal values.

“As society becomes more complex,” he
said, “value-laden cases will increase. There
will be more cases that call for consider-
ation of community values and the weigh-
ing and balancing of one right against an-

other. Law and literature programs assist

and to becoming more complete, mature, |
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