CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Allowing Any Voter
to Challenge Primary Election Ballot Petitions

Queens County Republican Committee ex rel. Maltese v.
New York State Board of Elections (Arthur D. Spaitt,
2:02-cv-4836) and Soleil v. New York (David G. Trager
and Allyne R. Ross, 1:04-cv-3247) (E.D.N.Y.)

The sole Republican candidate for a congressional seat in New York, who would
be the party’s November 5, 2002, general election candidate because no other
candidate qualified for the September 10 Republican Party primary election for
the seat, filed a federal complaint in the Eastern District of New York on Septem-
ber 4 seeking to invalidate a challenge to his ballot petition signatures, arguing
that such challenges should be limited to party members.*

Judge Arthur D. Spatt heard the case on September 132 and denied the plain-
tiffs immediate relief on September 21.> “First, the laws apply equally to all par-
ties, both major and minor.”* Further, “non-party challenges assist the state in
making sure that a candidate has met the ... signature ballot access require-
ment.” The case was closed by stipulation on October 30.°

A lawyer wishing to run in the September 14, 2004, Democratic primary elec-
tion for state senate and a voter filed a pro se federal class action complaint in the
Eastern District of New York on July 29, challenging the ability of persons other
than competing candidates to challenge ballot petitions.” The court assigned the
case t80 Judge David G. Trager as related to a case filed by the same lawyer in
1998.

Judge Allyne R. Ross, who was on miscellaneous duty that week, presided
over a hearing in the case on August 6 at which she denied the plaintiffs, for the
second time, a temporary restraining order.® She stated in court that she did not
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think the plaintiffs would prevail on their claim that voters should not be able to
challenge ballot petitions.'® After the complaint was filed, the plaintiffs added a
challenge in their papers to the accuracy of the board of elections’ review of the
plaintiffs’ petition signatures, but Judge Ross did not see how the federal court
had jurisdiction over that issue.™

A state court action filed on August 9 was dismissed on the next day because
of the lawyer’s procedural errors."

Reviewing an amended complaint filed on August 12, Judge Trager denied the
plaintiffs a preliminary injunction on September 2. The lawyer did not appear on
the September 14 primary ballot.*

On March 22, 2005, Judge Trager dismissed the case.*® Agreeing with Judge
Spatt’s analysis in the 2002 case, Judge Trager concluded that it was constitution-
al for New York to allow voters to challenge ballot petitions.*® Judge Trager also
noted the plaintiffs’ ultimate concession that New York itself was immune from
being a defendant in the case because of the Eleventh Amendment.*’
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