CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Voter Registration Purges in Colorado

Common Cause of Colorado v. Coffman
(John L. Kane, D. Colo. 1:08-cv-2321)

On Saturday, October 25, 2008, ten days before the general election, three organi-
zations filed a federal action against Colorado’s secretary of state to halt and re-
verse cancelations of voter registrations." One key allegation was that Colorado
had systematically purged registration rolls within 90 days of a general election in
violation of the National Voter Registration Act.” The plaintiffs also challenged
Colorado’s registration procedures in which new registrations were canceled if
registration notices came back undeliverable within 20 days of their being
mailed.® With the complaint, the plaintiffs filed a motion for a temporary restrain-
ing order.”

The court assigned the case to Chief Judge Wiley Y. Daniel, but Senior Judge
John L. Kane took responsibility for the emergency matter instead, because of his
greater availability.”

Judge Kane met with the parties in court on Monday afternoon, required
briefing on immediate injunctive relief by 4:00 p.m. that day, and set an injunc-
tion hearing for Wednesday afternoon.®

The case was politically charged, and one of Judge Kane’s primary objectives
was to cut through political posturing and understand the key elements of the
case.” Testimony was required to understand how state policies were being im-
plemented in Colorado’s 64 counties.® After evidence and arguments at the hear-
ing, Judge Kane stepped away from the bench and the parties worked out a stipu-
lated preliminary injunction.” The stipulation stated that voters whose registra-
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tions were canceled pursuant to the 20-day rule could cast provisional ballots.™
The day’s proceedings came to a close at 9:06 p.m.ll

The parties disagreed on how the stipulated injunction applied to registration
cancelations not resulting from the 20-day rule.'? The secretary’s interpretation of
the agreement negotiated by his attorney conflicted with the understanding of the
agreement by the negotiating attorneys.*® On Friday, the court met with the parties
by telephone and ordered the state to immediately cease canceling registrations.**

In June 2009, Judge Kane ruled that Colorado had improperly refused to count
three provisional ballots.”® In January 2010, the parties stipulated to dismissal of
some of the plaintiffs’ claims in light of intervening changes in Colorado’s elec-
tion law.'® On November 3, 2010, Judge Kane ruled that Colorado’s 20-day rule
did not violate the VVoter Registration Act, because voters subject to the rule could
still (135131' provisional ballots.'” The parties stipulated to the dismissal of an ap-
peal.
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