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I. Background

In June 1995, the Court Administration and Case Management Committee estab-
lished an ADR Task Force, composed of Magistrate Judge John Wagner (OK-N),
Bankruptcy Judge Barry Russell (CA-C), and District Judge Jerome Simandle (NJ), who
served as chair. The purpose of the Task Force was to consider the issue of ethical guide-
lines for private sector attorneys who serve as neutrals in court-annexed ADR programs.
This step was prompted by the substantial growth of such programs during the 1990s,
programs which at this time are governed only by local rules. The Task Force’s concerns
were driven largely by rapid change in the district courts, but it recognized that ADR has
grown apace in the appellate and bankruptcy courts as well.

To determine the incidence and nature of ethical problems in district court ADR
proceedings, the Task Force held a series of meetings with those involved in court-
annexed programs, including judges, court ADR staff, attorneys who serve as neutrals,
and academics. There was general agreement that the incidence of ethical problems is low
but that the combination of rapidly growing programs, sometimes inadequate training of
ADR neutrals, and judges who are unfamiliar with ADR creates a potential for serious
ethical breaches.

Through its meetings with the various ADR experts, the Task Force identified four
areas where problems are likely to arise when courts use private sector attorneys as ADR
neutrals: past, present, and future conflicts of interest; confidentiality of materials and
information disclosed during ADR; exposure of the neutral to subpoena to testify in
subsequent litigation; and protection of ADR neutrals from civil liability through immu-
nity.

For a number of reasons, the Task Force determined that national ADR ethics rules
would be premature at this time. Not only did the ADR experts advise against them, but
the Task Force believes there is considerable value in encouraging further experimenta-
tion at the local level before national rules, if any, are drafted. Furthermore, some issues,
such as immunity and conflicts of interest, are either very complicated, are currently the
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subject of in-depth study by other organizations, or would require statutory authorization,
which the Task Force is not prepared to recommend.

Nonetheless, the Task Force did conclude that it would be useful for the Committee
to issue a general statement encouraging courts to give careful consideration to several
specific ethical issues and advising the courts on the attributes of a well-functioning
court-annexed ADR program. A recommendation to this effect was made and accepted
at the June 1996 Committee meeting. The Task Force has subsequently identified the
attributes of a well-functioning court-annexed ADR program and has developed a set of
ethical principles for ADR neutrals. These are presented below.

I1. The Attributes of a Well-Functioning Court-Annexed ADR Program

Our Task Force agrees with the consensus view that a federal court must make a
conscious effort to determine whether some type of ADR is an appropriate response to
local dockets, customs, practices, and demands for ADR services. We also believe that,
for ADR to be most responsive to local conditions, it should be implemented at the local
court level (district, appellate, or bankruptcy). There is sufficient breadth in the Federal
Rules of Civil Procedure and other legislation, as the Judicial Conference has found, to
foster and support implementation of varying ADR programs in the local courts.

Although we have witnessed the gradual development of a preference for mediation,
we have not seen the emergence of a single type of ADR that should serve as a paradigm
for all courts and we recommend none here. Nevertheless, the Task Force believes there
are common attributes of well-functioning ADR programs that all courts should strive to
incorporate into their ADR programs and that should be enunciated through local rules.

At the same time, we recognize the need for flexibility in providing a means for dis-
pute resolution that is informal, inexpensive, and adaptable. ADR is often valued, in fact,
as an alternative to rule-bound and costly procedures like motion practice and trial. One
cannot lose sight of the fact, however, that federal cases referred to ADR can be factually
or legally complicated and can have high stakes. In such an environment, the basic ingre-
dients of a fair and effective court-annexed ADR program should include at least mini-
mal rules with respect to the expectations placed upon the court staff and judicial officers,
the appointed neutrals, and the participants (attorneys and litigants).

Both research and anecdote suggest that, to date, litigants in federal court ADR pro-
grams have had positive experiences." Our goal is to ensure that this remains true in the
future. As use of ADR and understanding of its characteristics continue to grow, we feel
that some guidance is both warranted and now possible. Thus, we offer the following
eight attributes of a well-functioning court-annexed ADR program, drawn from our dis-

1. Research has consistently shown high attorney and litigant satisfaction with ADR procedures, in-
cluding the fairness of these procedures. For the most recent research in federal courts, see Evaluation of
Mediation and Early Neutral Evaluation Under the Civil Justice Reform Act (RAND 1997) and Report to the
Judicial Conference Committee on Court Administration and Case Management: A Study of the Five Demonstra-
tion Programs Established Under the Civil Justice Reform Act of 1990 (Federal Judicial Center 1997).
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cussions with ADR experts, our own experiences, and other sources.? Given the critical
role played by ADR neutrals, on whom the effectiveness, integrity, and reputation of
court ADR rests, we address this attribute of court programs separately in Section I11.

1. The local court should, after consultation among bench, bar and participants, define
the goals and characteristics of the local ADR program and approve it by promul-
gating appropriate written local rules.

Comment: The program’s structure follows the identification of its goals. The court
should identify its needs after consultation with all constituencies, especially the ad-
visory group set up under the CJRA if it is still in operation. The necessity for written
guidance is self-evident, and the local rules process provides the surest means of
careful promulgation. These rules should contain provisions to address each of the
attributes discussed here, with special attention to ethical guidelines for ADR neu-
trals.®

2. The court should provide administration of the ADR program through a judicial of-
ficer or administrator who is trained to perform these duties.

Comment: An ADR program does not run itself and cannot succeed without leader-
ship. The selection of cases, administration of the panel of neutrals, matters concern-
ing compensation of neutrals, and ethical problems will need to be addressed from
time to time by a person with authority to speak for the court. During the past five
years, a number of courts have appointed full-time, professional ADR staff, to whom
they have assigned many core ADR functions, such as recruitment and training of
neutrals, assignment of cases to neutrals, and evaluation of program effectiveness.
Professional ADR staff can be particularly helpful in handling problems that arise in
ADR, providing a buffer between the parties, neutral, and assigned judge. Although
courts can retain these staff through the use of local funds, additional funding will de-
pend on actions taken by the Judicial Resources Committee and the Judicial Confer-
ence of the United States. Where such staff are not available, their important func-
tions can be and often ably have been performed by an ADR liaison judge. The im-
portant point is to have someone who is responsible for the program.

2. Other sources include two symposia offered by the Federal Judicial Center for representatives from
district and bankruptcy courts with new or established ADR programs, as well as the National ADR Insti-
tute for Federal Judges, co-sponsored by the Federal Judicial Center, the Center for Public Resources, and
the ABA's Litigation Section. A handbook prepared for the Institute, Judge’s Deskbook on Court ADR
(Center for Public Resources 1993), has served as a useful guide for courts interested in ensuring the quality
of their ADR efforts.

3. For guidance in designing an ADR program and determining what topics should be covered by local
rules, courts are strongly encouraged to consult the Judge’s Deskbook on Court ADR, supra note 2 (available
from the Federal Judicial Center).
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3. When establishing a roster of neutrals for cases referred to ADR, the court should
define and require specific levels of training and experience for its ADR neutrals, and
appropriate training should be provided through the court or an outside organiza-
tion. Training should include techniques relevant to the neutral’s functions in the
program, as well as instruction in ethical duties.

Comment: Court-appointed ADR neutrals are typically experienced attorneys from
the local bar or, less frequently, attorneys specializing in an ADR practice. We have
found, however, great variability in the training of these appointed neutrals. Some
courts require no training, some provide training by judicial officers, and some pro-
vide training by expert consultants. No funding for training of attorney-neutrals has
been available from central budget sources, so courts have sometimes funded training
from local sources, such as bar associations or attorney admission funds, or have re-
quired the trainees to bear the cost. The training of a court’'s ADR neutrals, tailored
to the goals and structure of the local program, is an essential ingredient of a well-
functioning court-annexed ADR program. ADR neutrals cannot be expected to per-
form the sensitive functions of their role unless they have the necessary skills. Media-
tion and other techniques require special insights into the process that may be un-
available to ordinary litigators, no matter how experienced. Training should include
instruction on ethics, to increase the sensitivity of the court-appointed neutral to the
ethical demands of these duties.

4. The court should adopt written ethical principles to cover the conduct of ADR neu-
trals.

Comment: Well-defined ethical principles are part and parcel of a well-functioning
ADR program and are discussed in greater detail in Section I11. Principles addressing
past, present, and future conflicts, impartiality, protection of confidentiality, and
protection of the trial process all should be included in a court's ADR rules. No na-
tional model for such ethical rules has yet emerged. It should be apparent that the
American Bar Association’s (ABA) Model Rules of Professional Conduct (RPC)
(which derive from an adversarial conception of an attorney-client relationship that is
not pertinent to an attorney-neutral) and the Code of Conduct for United States
Judges (which addresses the ethics of judges who adjudicate cases by exercise of judi-
cial power) do not precisely fit the roles and functions of the appointed ADR neutral
in most court programs. Similarly, the Model Standards of Conduct for Mediators,
promulgated in 1995 by the American Arbitration Association (AAA), ABA, and
Society for Professionals in Dispute Resolution (SPIDR), provide a helpful and
thoughtful guide for mediators generally but not necessarily for mediators in court-
annexed programs. Therefore, until national federal rules or guidelines, if any, are
promulgated, courts should make certain their local rules spell out the duties of and
constraints upon ADR neutrals.
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5. Where an ADR program provides for the attorney-neutral to receive compensation
for services, the court should make the method and limitations upon compensation
explicit. A litigant who is unable to afford the cost of ADR should be excused from
any fees.

Comment: Methods of compensation for ADR neutrals vary widely from court to
court.* Some courts use a panel of neutrals who serve completely pro bono. Other
courts use a modified program, where a certain number of hours are rendered free of
charge, with a fixed hourly rate thereafter, while still others have a fixed per-case
payment schedule (such as in the statutory arbitration courts under 28 U.S.C. § 651,
et seq.). [Editor’s note: Judicial Improvements and Access to Justice Act, Pub. L. No.
100-702, 8 901(a), 102 Stat. 4642, 4659-62 (1988) (amended 1997) (previously codi-
fied at 28 U.S.C. 88 651 to 658 (1994)). After preparation of these guidelines in De-
cember 1997, the ADR Act of 1998 was codified at 28 U.S.C. 88 651-658 (1998).
Before passage of the ADR Act in October 1998, these U.S. Code provisions were
more limited in scope, authorizing mandatory arbitration in ten districts and volun-
tary arbitration in another ten districts and setting out provisions for implementing
the arbitration programs. The ADR Act of 1998 retains the authority of the twenty
districts to refer cases to arbitration (see 28 U.S.C. 8 654(d) (1998)), but it also
authorizes ADR more generally for the district courts.] Other programs have left the
matter of compensation to the participants themselves, for negotiation with the neu-
tral. Whatever funding mechanism is decided upon, the court’s rule should minimize
undue burden and expense for ADR, yet not impose on the ADR neutrals to render
sophisticated or prolonged services on a pro bono basis as a matter of course. Where
the court draws upon a panel of federal litigators to render service as ADR neutrals,
the court must avoid the appearance of an attorney earning a benefit in litigation as a
result of service to the court as an ADR neutral.

6. The local court should adopt a mechanism for receiving any complaints regarding its
ADR process and for interpreting and enforcing the local rules for ADR, including
the ethical principles it adopts.

Comment: Courts have adopted a variety of mechanisms for handling problems in
ADR, ranging from the appointment of a compliance judge (or ADR liaison judge)
with general supervisory authority to the appointment of an ADR administrator who
receives such complaints or other feedback and channels them appropriately to the
court. It is important, whatever mechanism is decided upon, that the parties be aware
of its availability and that it be relatively speedy and simple. Among the problems
such a mechanism can address are failures of a party to attend the ADR session,
scheduling difficulties, ineffectiveness of the ADR neutral and ethical problems.

4. For the range of fee arrangements used in the district courts, see ADR and Settlement in the Federal
District Courts: A Sourcebook for Judges and Lawyers 29-56 (Federal Judicial Center 1996).
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7. The court should carefully define the scope of confidentiality intended for informa-
tion exchanged in its ADR program, striking a balance between absolute protection
of ADR process information and the need to avoid shielding misconduct by partici-
pants or neutrals.

Comment: The candor of adversaries in a negotiation process can often depend on the
confidentiality of negotiations, although this concern may be lessened in an evaluative
or arbitral settlement process involving little or no confidential exchange. The rules of
confidentiality and disclosure for attorney-client information under RPC 1.6 [Edi-
tor’s note: RPC refers to the American Bar Association’s Model Rules of Professional
Conduct] will generally not apply to negotiations between adverse parties or discus-
sions with an ADR neutral, and likewise Fed. R. Evid. 408 will not render confiden-
tial, but merely inadmissible for most purposes, evidence of conduct or statements
made in compromise negotiations. In addition, most states have not adopted a statu-
tory ADR privilege and therefore the degree of protection given by a local confidenti-
ality rule will vary.

A blanket rule deeming the entire ADR process confidential has appeal, to pro-
tect the need of participants to share settlement facts with each other and with the
attorney-neutral without fear that such information will be used against them in an-
other forum. If the ADR process permits ex parte communications with the neutral,
the participants should be assured that information imparted in confidence will not be
shared unless authorized. A rule of complete confidentiality may be overbroad, how-
ever, and therefore costly if, for example, a participant has abused the process or re-
vealed a fraud or crime. As in Rule 408, evidence does not become confidential
merely because it was presented to the ADR neutral if it was otherwise discoverable
by an adverse party independently of the ADR proceeding.

To avoid the problems of an overbroad rule, the confidentiality rule could provide
that (a) all information presented to the ADR neutral is deemed confidential unless
disclosure is jointly agreed to by the parties and (b) shall not be disclosed by anyone
without consent, except (i) as required to be disclosed by operation of law, or (ii) as
related to an ongoing or intended crime or fraud, or (iii) as tending to prove the exis-
tence or terms of a settlement, or (iv) as proving an abuse of the process by a partici-
pant or an attorney-neutral.

Whatever rule of confidentiality a court chooses, it will be informing the expecta-
tions of the ADR participants. The parties’ expectations at the outset are material and
will shape the ADR neutral’s duties of confidentiality, as reflected in suggested Prin-
ciple 6 below. The AAA/ABA/SPIDR standards, supra, thus state as to confidential-
ity: “A mediator shall maintain the reasonable expectations of the parties with regard
to confidentiality.” It is best practice to assure that the participants understand the
contours of the confidentiality requirements and protections at the outset by having
the ADR neutral review the court’s rule with them.
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8. The court should evaluate and measure the success of its ADR program, perhaps in
conjunction with its advisory group.

Comment: In many districts with successful ADR programs, the advisory groups es-
tablished by the CJRA have had important roles in designing, implementing, and
evaluating the court's ADR processes. Whether an advisory group is used or not,
however, it remains the responsibility of the local court to ensure that its program
provides the quality and integrity of service that is commensurate with the court’s as-
pirations and the parties’ expectations. Unless such evaluation and measurement are
included, the court may remain unaware of areas in need of improvement.

*kkkk

These attributes of healthy and responsive ADR programs are not meant to provide
an exclusive list. Courts may have needs and goals that go beyond these principles. The
Task Force recommends the consideration of these principles as constituting a bench-
mark for a court-annexed ADR program.

I11. Ethical Principles for ADR Neutrals in Court-Annexed ADR
Programs

If courts continue to use practicing attorneys as neutrals in court-annexed ADR pro-
grams, they must make sure their local rules satisfactorily address the role of the attorney-
neutral. Particularly important are rules regarding ethical issues, such as maintaining
confidentiality and revealing conflicts of interest. When adopting such rules, courts
should make sure the rules are consistent with the type of ADR program established. For
example, while existing rules for judges and lawyers operating in advocacy roles may
translate to some extent to adjudicative ADR processes such as arbitration, they cannot
properly be applied to non-adjudicative ADR processes such as mediation, where the at-
torney-neutral acts neither as judge nor advocate but rather as a neutral facilitator in a
non-binding process. In designing ethical guidelines appropriate to the type of ADR
program adopted, courts should be encouraged to consider each of the following princi-
ples.

1. An attorney-neutral appointed or selected by the court should act fairly, honestly,
competently, and impartially.

Comment: This is an objective, not subjective, standard. Should the integrity or com-
petency of an attorney-neutral be questioned, the inquiry should be whether an attor-
ney-neutral has acted fairly, honestly, competently, and impartially. Whether this
standard has been met should be measured from the point of view of a disinterested,
objective observer (such as the judge who administers the ADR program), rather than
from the point of view of any particular party.
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The imposition of a subjective appearance standard would unfairly require the
neutral to withstand the subjective scrutiny of the interested parties, who, for exam-
ple, might seek to attack the neutral’s impartiality if disappointed by the settlement.
As this would undermine the important public interest in achieving binding settle-
ments, there is no intention to impose such a subjective standard under this principle.

2. An attorney-neutral should disqualify himself or herself if there is a conflict of inter-
est arising from a past or current relationship with a party to the ADR process.

Comment: Ordinarily, an attorney-neutral cannot perform effectively as a neutral if
there is a past or present representational or other business relationship with one of
the parties to the dispute, even if that relationship existed only in connection with
entirely unrelated matters. However, such conflicts of interest may be waived by the
parties, so long as the particulars of the representational or other business relationship
are first fully disclosed on a timely basis. Family relationships, and relationships that
give rise to an attorney-neutral’s having a financial interest in one of the parties or in
the outcome of the dispute, or prior representation with regard to the particular dis-
pute to be addressed in the ADR process, cannot be waived.

The Code of Conduct for United States Judges, which incorporates 28 U.S.C.
8 455, provides guidance as to the grounds for disqualification of judges. Although
the Code of Judicial Conduct is not directly applicable to the attorney-neutral con-
text, it does set out some guiding principles that can be applied if modified to ac-
commodate the different orientation of an attorney-neutral operating in an ADR, as
opposed to a public adjudication, context. Keep in mind, however, that 8 455 is ex-
pressly required as the appropriate standard when evaluating the actions of arbitrators
(28 U.S.C. § 656(a)(2)). [Editor's note: See Judicial Improvements and Access to
Justice Act, Pub. L. No. 100-702, § 901(a), 102 Stat. 4642, 4662 (1988) (previously
codified at 28 U.S.C. § 656(a)(2) (1994)). See also 28 U.S.C. § 655(b)(2) (1998).]

3. An attorney-neutral should avoid future conflicts that may arise after the ADR pro-
ceeding is complete. Thus, an attorney-neutral should be barred from representing a
party to the ADR proceeding with regard to the same or substantially related mat-
ters, as should his or her law firm, except that no future conflict with regard to sub-
stantially related matters will be imputed to his or her law firm after the expiration of
one year from completion of the ADR process, provided that the law firm shields the
ADR neutral from participating in the substantially related matter in any way.

Comment: Parties to an ADR proceeding have a reasonable expectation that they will
not be harmed in the future from an ADR neutral’s knowledge about them, especially
confidential information gained during the ADR process. Thus, this principle would
preclude the ADR neutral from representing any other ADR party in the same or
substantially related matters, recognizing the sensitive nature of information, opin-
ions, and strategies learned by the ADR neutral. The same impairment would be im-
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puted to the neutral’s law firm in the same case, but it would dissipate with the pas-
sage of time, our recommendation being one year, in any substantially related matter.
This safe harbor recognizes that it would be far too draconian to automatically pre-
clude the law firm’s representation of a prospective client for all time merely because
an attorney-neutral in that firm conducted ADR proceedings involving that party in
the past, even in a substantially related matter. This provision assumes that the attor-
ney-neutral has observed the duty of confidentiality and that he or she can be
screened from any future related matter undertaken by the firm.

A conflict rule that generally disqualifies an entire law firm from representing any
party that participates in an ADR proceeding conducted by an attorney in the firm
will have severe and adverse effects on court-annexed ADR programs that use active
lawyers as neutrals. Finally, because an attorney who serves as a court-appointed
ADR neutral does not thereby undertake the representation of the participants as cli-
ents in the practice of law, ethical rules governing future conflicts of interest arising
from past representation, such as the ABA Model Rules of Professional Conduct 1.9
and 1.10, do not appear to apply.

4. Before accepting an ADR assignment, an attorney-neutral should disclose any facts
or circumstances that may give rise to an appearance of bias.

Comment: Once such disclosure is made, the attorney-neutral may proceed with the
ADR process if the party or parties against whom the apparent bias would operate
waive the potential conflict. The best practice is for the attorney-neutral to disclose
the potential conflict in writing and to obtain written waivers from each party before
proceeding.

5. While presiding over an ADR process, an attorney-neutral should refrain from so-
liciting legal business from, or developing an attorney-client relationship with, a par-
ticipant in that ongoing ADR process.

Comment: This provision prohibits the development of a representational attorney-
client relationship, or the solicitation of one, during the course of an ADR process. It
is not intended to preclude consideration of enlarging an ADR process to include re-
lated matters, nor is it intended to prevent the ADR neutral from accepting other
ADR assignments involving a participant in an ongoing ADR matter, provided the
attorney-neutral discloses such arrangements to all the other participants in the on-
going ADR matter.

6. An attorney-neutral should protect confidential information obtained by virtue of
the ADR process and should not disclose such information to other attorneys within
his or her law firm or use such information to the advantage of the law firm’s clients
or to the disadvantage of those providing such information. However, notwith-
standing the foregoing, an attorney-neutral may disclose information (a) that is re-
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quired to be disclosed by operation of law, including the court’s local rules on ADR,;
(b) that he or she is permitted by the parties to disclose; (c) that is related to an on-
going or intended crime or fraud; or (d) that would prove an abuse of the process by a
participant or an attorney-neutral.

Comment: This provision requires protection of confidential information learned
during ADR processes. For this purpose, information is confidential if it was im-
parted to the ADR neutral with the expectation that it would not be used outside the
ADR process; information otherwise discoverable in the litigation does not become
confidential merely because it has been exchanged in the ADR process. This principle
also permits disclosure of information that is required to be disclosed by operation of
law. This provision accommodates laws such as those requiring the reporting of do-
mestic violence and child abuse.

7. An attorney-neutral should protect the integrity of both the trial and ADR processes
by refraining from communicating with the assigned trial judge concerning the sub-
stance of negotiations or any other confidential information learned or obtained by
virtue of the ADR process, unless all of the participants agree and jointly ask the at-
torney-neutral to communicate in a specified way with the assigned trial judge.

Comment: Courts implementing ADR programs should specifically adopt a written
policy forbidding attorney-neutrals from speaking with the assigned trial judge about
the substance of confidential negotiations and also prohibiting the assigned trial judge
from seeking such information from an attorney-neutral. Docket control should be
facilitated by means of the attorney-neutral’s report of whether the case settled or not
or through other periodic reporting that does not discuss parties’ positions or the
merits of the case. Such reports should be submitted to the ADR administrator, judi-
cial ADR liaison, or the court clerk or his or her designee.

Public confidence in both the trial and settlement processes can be undermined if
direct communication is permitted between the attorney-neutral and the assigned
trial judge regarding the merits of the case or the parties’ confidential settlement po-
sitions. However, it does no harm to communicate with the trial judge at the joint re-
quest of the parties, such as requests for continuances, discovery accommodations,
more time to pursue the effort, or administrative closure of the case pending imple-
mentation of a settlement agreement.

8. An attorney-neutral should fully and timely disclose all fee and expense requirements
to the prospective participants in the settlement process in accordance with the rules
of the program. When an ADR program provides for the attorney-neutral to receive
a defined level of compensation for services rendered, the court should require the
parties to make explicit the method of compensation and any limits upon compensa-
tion. A participant who is unable to afford the cost of ADR should be excused from

paying.
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Comment: If the court intends to require a certain level of pro bono service in order to
participate as an attorney-neutral in a court-annexed ADR program, the level of the
pro bono commitment should be explicitly defined. Where courts permit neutrals to
charge a fee to ADR participants, disputes about ADR fees, though rare, can be pre-
vented through disclosure at the outset of the fee arrangements.
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Local Civil Rules -- Northern District of Ohio

Rule 16.1 Differentiated Case M anagement

(&) Purpose and Authority. The United States District Court for the Northern
District of Ohio ("Northern District") adoptsLocal Rules16.1to 16.3in compliancewiththe
mandate of the United States Congress as expressed in the Civil Justice Reform Act of 1990
("CIRA" or "Act"). TheseRulesareintended to implement the procedures necessary for the
establishment of a differentiated case management ("DCM") system.

The Northern District has been designated asaDCM "Demonstration District." The
DCM system adopted by the Court isintended to permit the Court to manageitscivil docket
in the most effective and efficient manner, to reduce costs and to avoid unnecessary delay,
without compromising the independence or the authority of either thejudicial system or the
individual Judicial Officer. The underlying principle of the DCM system isto make access
to afair and efficient court system available and affordable to al citizens.

(b) Definitions.

(1) "Differentiated case management” ("DCM") is a system providing for
management of cases based on case characteristics. This system is marked by the
following features: the Court reviews and screens civil case filings and channels
casesto processing "tracks' which provide an appropriatelevel of judicial, staff, and
attorney attention; civil cases having similar characteristics are identified, grouped,
and assigned to designated tracks,; each track employs a case management plan
tailored tothegeneral requirementsof similarly situated cases; and provisionismade
for the initial track assignment to be adjusted to meet the special needs of any
particular case.

(2) "Case Management Conference" is the conference conducted by the
Judicial Officer where track assignment, Alternative Dispute Resolution ("ADR"),
and discovery arediscussed and where discovery and motion deadlines, deadlinesfor
amending pleadings and adding parties, and the date of the Status Hearing are set.
Such conference shall, as a general rule, be conducted no later than thirty (30) days
after the date of the filing of the last permissible responsive pleading, or the date
upon which such pleading should have been filed, but not |later than ninety (90) days
from the date counsel for the defendant(s) has entered notice of appearance,
regardless of whether aresponsive pleading has been filed by that date.

The Court may, upon motion for good cause shown or sua sponte, order the
conferenceto be held before such genera timeframe. Unless otherwise ordered, no
Case Management Conference shall be held in any action in which the sole plaintiff
or defendant isincarcerated and is appearing pro se.

Last revised 4/7/97. See Historical
Notes for full revision history.
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Local Civil Rules -- Northern District of Ohio

(3) "Status Hearing" is the mandatory hearing which is held approximately
midway between the date of the Case Management Conference and the discovery
cut-off date.

(4) "Case Management Plan" ("CMP") is the plan adopted by the Judicial
Officer at the Case Management Conference and shall include the determination of
track assignment, whether the case is suitable for reference to an ADR program, the
type and extent of discovery, the setting of a discovery cut-off date, directions
regarding thefiling of discovery materias, deadlinefor filing motions, deadlinesfor
amending pleadings and adding parties, and the date of the Status Hearing.

(5) "Dispositive Motions' shall mean motions to dismiss pursuant to Fed.
R.Civ. P. 12(b), motions for judgment on the pleadings pursuant to Fed. R.Civ. P.
12(c), motions for summary judgment pursuant to Fed. R.Civ. P. 56, or any other
motion which, if granted, would result in the entry of judgment or dismissal, or
would dispose of any claims or defenses, or would terminate the litigation.

(6) "Discovery cut-off" is that date by which al responses to written
discovery shall be due according to the Federal Rules of Civil Procedure and by
which al depositions shall be concluded. Counsel must initiate discovery requests
and notice or subpoena depositions sufficiently in advance of the discovery cut-off
date so as to comply with this rule, and discovery requests that seek responses or
schedule depositions after the discovery cut-off are not enforceabl e except by order
of the Court for good cause shown.

(c) Dateof DCM Application. Local Rules16.1to 16.3 shall apply to all civil cases
filed on or after January 1, 1992 and may be applied to civil casesfiled beforethat dateif the
assigned Judge determines that inclusion in the DCM system is warranted and notifies the
parties to that effect.

(d) Conflictswith Other Rules. Intheevent that Local Rules 16.1 to 16.3 conflict
with other Local Rules adopted by the Northern District, Local Rules 16.1 to 16.3 shall
prevail.

Last revised 4/7/97. See Historical
Notes for full revision history.
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Rule 16.2 Tracks and Evaluation of Cases

(a) Differentiation of Cases.

(1) Evaluation and Assignment. The Court shall evaluate and screen each
civil case in accordance with subsection (b) of thisLocal Rule, and then assign each
case to one of the case management tracks described in subsection (a)(2).

(2) Case Management Tracks. There shall be five (5) case management
tracks, asfollows:

(A) Expedited - Cases on the Expedited Track shall be completed
within nine (9) months or less after filing, and shall have adiscovery cut-off
no later than one hundred (100) days after filing of the CMP. Discovery
guidelines for this track include interrogatories limited to fifteen (15)
single-part questions, ten (10) requestsfor production of documents, ten (10)
requests for admissions, no more than one (1) non-party fact witness
deposition per party (in addition to party depositions) without prior approval
of the Court, and such other discovery, if any, as may be provided for in the
CMP.

(B) Standard - Casesonthe Standard Track shall becompleted within
fifteen (15) months or less after filing, and shall have adiscovery cut-off no
later than two hundred (200) days after filing of the CMP. Discovery
guidelines for this track include interrogatories limited to thirty-five (35)
single-part questions, twenty (20) requests for production of documents,
twenty (20) requests for admissions, no more than three (3) non-party fact
witness depositions per party (in addition to party depositions) without prior
approval of the Court, and such other discovery, if any, as may be provided
for inthe CMP.

(C) Complex -- Casesonthe Complex Track shall havethediscovery
cut-off established in the CMP and shall have a case completion goal of no
more than twenty-four (24) months.

(D) Administrative - Cases on the Administrative Track, except
actionsunder 28 U.S.C. § 2254 and government collection casesin which no
answer isfiled, shall be referred by Court personnel directly to a Magistrate
Judge for areport and recommendation. See Loca Rule 72.2(b). Discovery
guidelines for this track include no discovery without prior leave of Court,
and such cases shall normally be determined on the pleadings or by motion.

Last revised 4/7/97. See Historical
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Administrative Track cases shall be exempt from the procedures specifiedin
Local Rule 16.3, unless otherwise ordered by aJudicial Officer, and shall be
controlled by scheduling ordersissued by the Judicia Officer.

(E) Mass Torts-- Cases on the Mass Torts Track shall be treated in
accordance with the special management plan adopted by the Court.

(b) Evaluation and Assignment of Cases. The Court shall consider and apply the
following factorsin assigning cases to a particular track:

(1) Expedited:
(A) Legal Issues. Few and clear
(B) Required Discovery: Limited
(C) Number of Real Partiesin Interest: Few
(D) Number of Fact Witnesses. Upto five (5)
(E) Expert Witnesses: None
(F) Likely Trial Days: Lessthan five (5)
(G) Suitability for ADR: High
(H) Character and Nature of Damage Claims:
Usually afixed amount

(2) Standard:
(A) Legal Issues. More than afew, some unsettied
(B) Required Discovery: Routine
(C) Number of Rea Partiesin Interest: Uptofive (5)
(D) Number of Fact Witnesses. Up to ten (10)
(E) Expert Witnesses: Two (2) or three (3)
(F) Likely Tria Days: five (5) to ten (10)
(G) Suitability for ADR: Moderate to high
(H) Character and Nature of Damage Claims. Routine

(3) Complex:
(A) Lega Issues: Numerous, complicated and possibly unique
(B) Required Discovery: Extensive
(C) Number of Real Partiesin Interest: More than five (5)
(D) Number of Witnesses. More than ten (10)
(E) Expert Witnesses: More than three (3)
(F) Likely Trial Days. More than ten (10)
(G) Suitability for ADR: Moderate
(H) Character and Nature of Damage Clams:
Usually requiring expert testimony

Last revised 4/7/97. See Historical
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(4) Administrative: Cases that, based on the Court's prior experience, are
likely to result in default or consent judgments or can be resolved on the pleadings
or by motion.

(5 MassTorts: Factorsto be considered for this track shall beidentified in
accordance with the special management plan adopted by the Court.

Last revised 4/7/97. See Historical
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Rule 16.3 Track Assignment and Case M anagement Conference

416

(&) Notice of Track Recommendation and Case M anagement Conference.

(1) The Court may issue atrack recommendation to the parties in advance
of the Case Management Conference, or may reserve such determination for the Case
Management Conference. If the notice of Case Management Conference does not
contain atrack recommendation, counsel shall confer to determine whether they can
agree to a track recommendation, which shall be subject to the Judicial Officer's
approva at the Case Management Conference. The track recommendation shall be
made in accordance with the factorsidentified in Local Rule 16.2(b).

(2) Inany actioninwhich the defendant (or all defendantsin any action with
multiple defendants) isin default of answer, no track recommendation will be made
and no Case M anagement Conference held solong as such default continues. Insuch
acase the plaintiff shall go forward and seek default judgment within one hundred
and twenty (120) days of perfection of service (or of sending of arequest for awaiver
of service under Fed. R.Civ. P. 4(d)), or show cause why the action should not be
dismissed for want of prosecution. If such default occurs and the party/parties in
default is/are thereafter granted leave to plead, issuance of atrack recommendation
and scheduling of the Case Management Conference shall proceed in accordance
herewith, based upon the date set for the filing of the responsive pleading.

(b) Case Management Conference.

(1) The Judicial Officer shall conduct the Case Management Conference.
Lead counsel of record shall participate in the Conference and parties shall attend
unless, upon motion with good cause shown or upon its own motion, the Judicial
Officer alows the parties to be available for telephonic communication. Counsel,
upon good cause shown, may seek leave to participate by telephone.

(2) The agendafor the Conference shall include:

(A)  Determination of track assignment;

(B)  Determination of whether the case is suitable for electronic
filing;

(C)  Determination of whether the caseis suitablefor referenceto
an ADR program;

(D) Determination of whether the parties consent to the
jurisdiction of a Magistrate Judge pursuant to 28 U.S.C. §
636(C);

Last revised 11/5/97. See Historical
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(B) Disclosure of information that may be subject to discovery,
including key documents and witness identification;

() Determination of the type and extent of discovery;

(G)  Setting of adiscovery cut-off date;

(H)  Setting of a deadline for joining other parties and amending
the pleadings,

M Setting of deadline for filing motions; and

J Setting the date of the Status Hearing, which shall be on a
date approximately midway between the date of the Case
Management Conference and the discovery cut-off date.

(3) Counsel for al parties are directed to engage in meaningful discussions
regarding any track recommendation issued by the Court and each of the other
agenda items established by the Court with the goal of timely filing with the Clerk
for submissionto the Court at | east two working days beforethe Conferenceawritten
stipulation agreed to by all partieswith respect to each agendaitem. Thisdiscussion
shall also be generaly guided by the provisions of Fed. R.Civ. P. 26(f). It shall be
the responsibility of counsel for the plaintiff(s) to arrange such pre-Conference
discussions sufficiently in advance of the Conference so that, in the event of
disagreement about any agenda item, each party may, if it chooses, file and serve a
brief written submission of its position on each such disputed item not later than
three (3) days prior to the Conference. The Court shall provide formsto counsel for
all partiesfor indicating the parties positions regarding all such agendaitemswhen
it issuesits track recommendation.

(4) At the conclusion of the Case Management Conference, the Judicial
Officer shall prepare, file, and issue to the parties an order containing the Case
Management Plan governing the litigation.

(c) Natification of Complex Litigation.

(1) Definitions.

(A) AsusedinthisRule, "Complex Litigation" has one or more of
the following characteristics:

(i) itisrelated to one or more other cases;
(i) it arises under the antitrust laws of the United States;

(iii) it involves more than five (5) real partiesin interest;

Last revised 11/5/97. See Historical
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(iv) it presents unusual or complex issues of fact;

(v) it involves problems which merit increased judicial
supervision or special case management procedures.

(B) Asused inthis Rule, a "case" includes an action or a proceeding.

(C) As used in this Rule, a case is "related" to one or more other
cases if:

(1) they involve the same parties and are based on the same or
similar claims;

(i1) they involve the same property, transaction or event or the
same series of transactions or events; or

(ii1) they involve substantially the same facts.

(2) Notice Identifying Complex Litigation. An attorney who represents a
party in Complex Litigation, as defined above, shall, with the filing of the complaint,
answer, motion, or other pleading, serve and file a Case Information Statement which
briefly describes the nature of the case, identifies by title and case number all other
related case(s) filed in this and any other jurisdiction (federal or state) and identifies,
where known, counsel for all other parties in the action who have not yet entered an
appearance. (Se¢ Local Rule 3.13(b)l)

(3) Manual For Complex Litigation. Counsel for each of the parties
receiving notice of a Case Management Conference shall become familiar with the
principles and suggestions contained in the most recent edition of the Manual for
Complex Litigation.

(4) Case Management Conference. (See subsection (b)). In preparation for
the Case Management Conference, at least seven (7) days prior to the date of the
conference counsel for each party shall file and serve a proposed agenda of the
matters to be discussed at the conference. At the Case Management Conference,
counsel for each party shall be prepared to discuss preliminary views on the nature
and dimensions of the litigation, the principal issues presented, the nature and extent
of contemplated discovery, and the major procedural and substantive problems likely
to be encountered in the management of the case. Coordination or consolidation with
related litigation should be considered. Counsel should be prepared to suggest
procedures and timetables for the efficient management of the case.

Last revised 11/5/97. See Historical
Notes for full revision history.

Civil Litigation Management VM


Martha Kendall
418                                                                                                          Civil Litigation Management Manual


Local Civil Rules -- Northern District of Ohio

(5) Determination By Order Whether Case to be Treated as Complex
Litigation. At the conclusion of the Case Management Conference, the Court shall
prepare, file, and issue an order containing the Case Management Plan which shall
set forth whether the case thereafter shall be treated as Complex Litigation pursuant
to orders entered by the Court consistent with the principles and suggestions
contained in MCL 3d. An order under this subdivision may be conditional and may
be altered and amended as the litigation progresses.

(6) Subsequent Proceedings.

(A) Once the Court has determined by order that an action shall be
treated asComplex Litigation, thereafter the Court shall take such actionsand
enter such ordersasthe Court deemsappropriatefor thejust, expeditiousand
inexpensive resolution of the litigation. Measures should be taken to
facilitate communication and coordination among counsel and with the
Court.

(B) Throughout the pendency of a case which has been determined
to betreated as Complex Litigation, counsel for the parties are encouraged to
submit suggestions and plans designed to clarify, narrow and resolve the
issues and to move the case as efficiently and expeditiously as possible to a
fair resolution.

(d) StatusHearing. The parties, each of whom will have settlement authority, and
lead counsel of record shall participate in the Status Hearing. The parties shall participate
in person unless, upon motion with good cause shown or upon its own motion, the Judicia
Officer allowsthe partiesto beavailablefor tel ephonic communication. Counsel, upon good
cause shown, may seek leave to participate by telephone. When the United States of
Americaor any officer or agency thereof is a party, the federal attorney responsible for the
case shall be deemed the authorized representative for the purpose of the Status Hearing. At
the Status Hearing the Judicial Officer will:

Q) review and address:
(A)  settlement and ADR possibilities;

(B) any request for revision of track assignment and/or of the
discovery cut-off or motion deadlines; and

(C)  any specia problems which may exist in the case;

Last revised 11/5/97. See Historical
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2 assign aFinal Pretrial Conference date, if appropriate; and
(©)) set afirmtria date.

If, for any reason, the assigned Judicial Officer isunable to hear the case within one
week of itsassigned trial date, the case shall be referred to the Chief Judge for reassignment
to any available District Judge or, upon consent of the parties, Magistrate Judge for prompt
trial.

(e) Einal Pretrial Conference. A Fina Pretrial Conference, if any, may be
scheduled by the Judicial Officer at the Status Hearing. The parties and lead counsel of
record shall be present at the conference. When the United States of Americaor any officer
or agency thereof isaparty, the federal attorney responsiblefor the case shall be deemed the
authorized representativefor the purpose of the Final Pretrial Conference. TheFinal Pretrial
Conference shall be scheduled as close to the time of trial as reasonable under the circum-
stances. The Judicial Officer may, inthe Judicial Officer'sdiscretion, order the submission
of pretrial memoranda.

(f) Video and Telephone Conferences. The use of telephone conference callsand,
whereappropriate, video conferencing for pretrial and statusconferencesisencouraged. The
Court, upon motion by counsel or itsown instance, may order pretrial and status conferences
to be conducted by telephone conference cals. In addition, upon motion by any party and
upon such terms as the Court may direct, the Court may enter an order in appropriate cases
providing for the conduct of pretrial and status conferences by video conference equipment.

Last revised 11/5/97. See Historical
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Case No. 3:00cv

Plaintiff (s),
Judge David A. Katz
VS. NOTICE:
CASE MANAGEMENT
CONFERENCE
Defendant(s).

This case is subject to the provisions of LR 16.1 of the Local Rules of the Northern
District of Ohio entitled Differentiated Case Management (DCM). All counsel are expected
to familiarize themselves with the Local Rules as well as with the Federal Rules of Civil
Procedure. The Court shall evaluate this case in accordance with LR 16.1 and assign it to
one of the case management tracks described in LR 16.2(a). Each of the tracks
(expedited, standard, complex, mass tort and administrative) has its own set of guidelines
and time lines governing discovery practice, motion practice and trial. Discovery shall
be guided by LR 26.1 et seq. and motion practice shall be guided by LR 7.1(b)-(k) et seq.

SCHEDULING OF CASE MANAGEMENT CONFERENCE

All counsel and/or parties will take notice that the above-entitled action has been set
for a Case Management Conference (“CMC”) on at before
Judge David A. Katz, in Room 210, United States Courthouse, 1716 Spielbusch Avenue,
Toledo, Ohio.

Local Rule 16.3(b) requires the attendance of both parties and lead counsel.
“Parties” means either the named individuals or, in the case of a corporation or similar legal
entity, that person who is most familiar with the actual facts of the case. “Party” does not
mean in-house counsel or someone who merely has “settlement authority.” If the presence
of a party or lead counsel will constitute an undue hardship, a written motion to excuse the
presence of such person must be filed well in advance of the CMC, with copies of said
motion delivered to all other counsel in the case, at least two (2) days prior to the
conference.
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TRACK RECOMMENDATION

Pursuant to Local Rule 16.2(a), and subject to further discussion at the CMC,

the Court recommends the following track:

EXPEDITED STANDARD
ADMINISTRATIVE COMPLEX
MASS TORT

RECOMMENDATION RESERVED FOR CMC.

APPLICATION OF FED.R.CIV.P. 26(a) and Local Rule 26.2

Rule 26(a) of the Federal Rules of Civil Procedure, as amended December 1, 1993,

mandates a series of required disclosures by counsel in lieu of discovery requests unless
otherwise stipulated or directed by order of the Court or by local rule. In the above entitled
case, Rule 26(a) shall apply as follows:

All disclosures mandated by Rule 26(a) shall apply, including Initial
Disclosures (Rule 26(a)(1)), Disclosure of Expert Testimony (Rule 26(a)(2)),
and Pre-Trial Disclosures (Rule 26(a)(3)).

Initial Disclosures (Rule 26(a)(1)) shall not apply; Disclosure of Expert
Testimony (Rule 26(a)(2)) and Pre-Trial Disclosures (Rule 26(a)(3)) shall
apply.

Prior to the Case Management Conference, the parties may undertake such
informal or formal discovery as they mutually agree. Absent such agreement,
counsel are reminded that, pursuant to Local Rule 26.2, no preliminary formal
discovery may be conducted prior to the CMC except “such discovery as is
necessary and appropriate to support or defend against any challenges to
jurisdiction or claim for emergency, temporary, or preliminary relief.” This
limitation in no way affects any disclosure required by Fed.R.Civ.P.26(a)(1) or
by this order.

CONSENT TO JURISDICTION OF MAGISTRATE JUDGE

The parties are encouraged to discuss and consider consenting to the jurisdiction of

the Magistrate Judge.
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PREPARATION FOR CMC BY COUNSEL

The general agenda for the CMC is set by Local Rule 16.3(b). Counsel for the
plaintiff shall arrange with opposing counsel for the meeting of the parties as
required by FED.R.CIV.P. 26(f) and Local Rule 16.3(b). A report of this planning
meeting shall be jointly signed and submitted to the Clerk for filing not later than 3
days before the CMC WITH A COPY DELIVERED TO CHAMBERS (ROOM 210). The
report shall be in a form substantially similar to Attachment 1.

FILING OF DISCOVERY MATERIALS

Unless otherwise ordered by the Court, initial disclosures, discovery depositions,
interrogatories, requests for documents, requests for admissions, and answers and
responses thereto shall not be filed with the Clerk’s Office, except that discovery materials may
be filed as evidence in support of a motion or for use at trial.

DEPOSITIONS PRACTICES

The Judges of the Northern District of Ohio have recently adopted LR 30.1 which
governs the taking of depositions. Counsel are expected to comply with the rule in its
entirety.

OTHER DIRECTIVES

In all cases in which it is anticipated that a party will seek fee shifting pursuant to
statutory or case-law authority, any party so anticipating requesting fees shall file with the
Court (and serve all counsel) at or prior to the CMC a preliminary estimate and/or budget of
the amount of fees and expenses anticipated to be the subject of any such claim. Such
estimate shall include, but not be limited, to the following:

ATTORNEY'S FEES COSTS

Preliminary Investigation &

Filing Complaint $ Depositions $
Procedural motions practice $ Experts $
Discovery $ Witness Fees $
Dispositive Motions Practice $ Other $
Settlement Negotiations $
Trial $
TOTAL FEES $ TOTAL COSTS $
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RESOLUTION PRIOR TO CMC

In the event that this case is resolved prior to the CMC, counsel should submit a
jointly signed stipulation of settlement or dismissal, or otherwise notify the Court that the
same is forthcoming.

GERI M. SMITH,
Clerk of Court

Carol J. Bethel
Courtroom Deputy for Judge Katz
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ATTACHMENT 1

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Case No.

Plaintiff,
Judge

-Vs- REPORT OF PARTIES’ PLANNING
MEETING UNDER FED.R. CIV. P. 26(F)

L.R. 16.3(b)
Defendant.
1. Pursuant to Fed. R. Civ. P. 26(f) and L.R. 16.3(b), a meeting was held on

, and was attended by:

Counsel for Plaintiff(s)

Counsel for Plaintiff(s)

Counsel for Defendant(s)

Counsel for Defendant(s)

2. The parties:

have exchanged the pre-discovery disclosures required by Rule
26(a)(1) and The Court’s prior order;

will exchange such disclosures by

have not been required to make initial disclosures.
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3. The parties recommend the following track:

Expedited Standard Complex
Administrative Mass Tort
4. This case is suitable for one or more of the following Alternative Dispute

Resolution (“ADR”) mechanisms:

Early Neutral Evaluation Mediation Arbitration
Summary Jury Trial Summary Bench Trial

Case not suitable for ADR

5. The parties do/ do not consent to the jurisdiction of the

United States Magistrate Judge pursuant to 28 U.S.C. § 636(c).

6. Recommended Discovery Plan:

@) Describe the subjects on which discovery is to be sought and the nature

and extent of discovery.

(b) Discovery cut-off date:

7. Recommended dispositive motion date:
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8. Recommended cut-off for amending the pleadings and/or adding additional

parties:
9. Recommended date for a status hearing:
10. Other matters for the attention of the Court:

Attorney for Plaintiffs:

Attorney for Plaintiffs:

Attorney for Defendants:

Attorney for Defendants:
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APPENDIX D
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REPORT DATE: 04/20/01 ANSWER REPORT

DISTRICT OF COLORADO

CASE CASE SERVICE ANSWER RESPONSIVE DEFAULT PRETRIAL
NUMBER FILED STATUS FILED PLEADING ENTERED ORDER
JUDGE:Doe, John
1:00cv016250  08/14/00 Cause: 28:1332 Diversity—Breach of Fiduciary Duty No. of Dfts: 00004
Bonhoef v. Heller et al.
dft Tech Corp. 8/21/00 (E) 09/26/00 11/22/00 ok [k [k 07/02/01(D)
Pleading Type: Motion to dismiss
dft Herrald, Evan A, **/**[** ok [k [k ok [k [k ok [k [k 07/02/01(D)
dft Thomas, Daphne **/**/** 09/26/00 11/22/00 Fk [k [HKx 07/02/01(D)
Pleading Type: Moation to dismiss
dft Heller, John D.  **/**[** 09/26/00 11/22/00 ok [k [k 07/02/01(D)
Pleading Type: Motion to dismiss
1:00cv016731  8/21/00 Cause: 15:77 Securities Fraud No. of Dfts: 00002
Mumbai et al. v. Peters et al.
dft Greiss, Lewis  8/23/00(E) ok [k [k ok [k [k 10/23/00 ok [k [k
dft Peters, Kyle G, **/**/** 09/19/00 ok [k [k ok [k ek ok [k [k
1:00cv019299  9/26/00 Cause: 29: 621 Job Discrimination (Age) No. of Dfts: 00001
Young v. NCL, Inc.
dft NCL, Inc. ok [k [ 10/13/00 10/13/00 Hk [k [rx ok [k [k

Pleading Type: Motion summary judgment

[Editor’s Note: Names and other identifying information have been changed in these reports.]
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Civil Trial Settings

U.S. District Court for the District of Colorado

Jury and Nonjury Trials
Cases Set for Trial
As of: 04/20/01 4:06

Today: 04/20/01 Honorable John Doe

Case
Number

Case Title

Filed

NQOS/Cause/
Remarks

Dates

1:99¢cv017734

Doss et al. v. Wayward
Winds Corp.

08/31/00

NOS: 442 Civil Rights:
Jobs CAUSE: 42:2000
Job Discrimination (Race)
RMK: ORDER
R16,stat,stimt,pt,pto
referred to Magistrate
Judge Jury Demand: p

Refer to Arb.: 09/29/00
PTO Received: 12/18/00
Trial Set: 05/07/01

1:98cv006171

Van Voorst v. Mincus

03/26/99

NOS: 442 Civil Rights:
Jobs CAUSE: 42:2000e
Job Discrimination
(Employment) RMK:
ORDER
R16,stat,stimt,pt,pto
referred to Magistrate
Judge Jury Demand: b

Refer to Arb.: 05/28/99
PTO Received: 11/05/00
Trial Set: 04/14/02

1:98cv016333

Steinberg v. Norris

06/22/99

NOS: 440 Civil Rights:
Other CAUSE: 42:1983
Civil Rights Act

RMK: ORDER
R16,stat,stimt,pt,pto
referred to Magistrate
Judge Jury Demand: b

Refer to Arb.: 09/02/99
PTO Received: 05/26/00
Trial Set: 05/21/01

1:99cv021862

Smith et al. v. Far West
Corp.

01/08/00

NOS: 442 Civil Rights:
Jobs CAUSE: 42:2000
Job Discrimination (Sex)
RMK: ORDER

R16,stat,stimt,pt,pto
referred to Magistrate

Judge Jury Demand: p

Refer to Arb.: 02/22/99
PTO Received: 11/28/00
Trial Set: 06/11/01
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U.S. DISTRICT COURT FOR THE DISTRICT OF COLORADO
Tickler Report as of 04/20/01 ~ Run Date 04/20/01 09:35

Actions due between 02/01/01 and 04/20/01 PAGE:1

FEEAKIAEAEKAIAEAKRAARAIARAIARAIAAAIARAAIAAAIAAAIAAAAAAAAAAIAAkAAAkAAAkAkrhkhrhhihhiiikkiikx

JUDGE: Doe, John

DOCKET: 1:90-14312
DeMuth Excavating v. Leland
Cause: 42:1983 Civil Rights Act

Schd Action: appeal record return ddl  03/20/01
Date Filed: 11/17/00 Ref to:

DOCKET: 1:98-15123
Souvani v. Mountain Mfg.
Cause: 42:12101 Americans with Disabilities Act

Schd Action: reporter’s transcript due  01/19/01
Date Filed: 12/15/00 Ref to:

DOCKET: 1:98-21349
Franzen v. Cappelli et al.
Cause: 28:0158 Notice of Appeal re Bankruptcy

Schd Action: appeal record return ddl  03/28/01
Date Filed: 11/27/00 Ref to:

DOCKET: 1:99-21275
Pliny v. Edelman
Cause: 28:2254 Petition for Writ of Habeas Corpus

Schd Action: appeal record return ddl  02/15/01
Date Filed: 10/18/00 Ref to:
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REPORT DATE: 04/07/01

CIVIL INVENTORY/SCHEDULING REPORT

DISTRICT OF COLORADO

CASE JURY STAT/STLMT  MAG CONF PRETRIAL PTO TRIAL REFERRED
NUMBER FILED DMD CONFERENCE DATE CONF FILED DATE DATE
JUDGE: Doe, John
OFFICE: (City)
1:0cv018891  Graves v. Research Corp.
09/26/00 p 04/11/01 ok [k [k 11/02/01 *[Rxfex - (02/25/02  01/10/01
NOS: Civil Rights: Jobs Smith
COMMENTS: ORDER R16,stat,stImt,pt,pto referred to Magistrate Judge
1:0cv022749  Stoner v. Green County
11/14/00 p 04/09/01 Fk [k [xk 08/17/01 FH[RR[RH KK fRE[Ex - (01/18/01
NOS: Labor: Fair Standards Jones
COMMENTS: ORDER RI6,stat,stImt,pt,pto referred to Magistrate Judge
1:0cv022392  Doss Passos v. S&S Co.
11/21/00 p 05/31/01 ok [k [k 11/15/01 *x[xx[xx - 04/08/02 01/18/01
NOS: Civil Rights: Jobs Smith
COMMENTS: ORDER R16,stat,stimt,pt,pto,mtnrec,pto referred to Magistrate Judge
1:0cv 025808 Roy v. Best Ins. Co.
12/28/00 n 04/10/01 Fk [k [rk ok [k [k FE[RR[FE KK fRERx02/27/01
NOS: Contract: Insurance Jones
COMMENTS: ORDER settlement only referred to Magistrate Judge
1:1cv001403  Wright v. Hometown Inc.
01/18/01 b ok [k [k ok [k [k 10/18/01 F[Rx[RE Kk fRERx(03/12/01
NOS: P. I. : Assault, Libel & Slander Smith

COMMENTS: ORDER RI6,stat,stImt,pt,pto referred to Magistrate Judge
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[enuely wuawabeuep uonebii IAID

MONTHLY AP REPORT FOR JUDGE JOHN DCE FOR MARCH 2001

CASE BK PRE- PRE- EXPEDI TED | ALL AT AT AT
NUMBER OR BRI EFI NG | BRI EFI NG BRI EFS | SSUE | SSUE | SSUE
AA | CONF SET | CONF FI LED, 30 DAYS | 60 DAYS 90 +

HELD AT DAYS
AWAI TI NG | SSUE
BRI EFS

98- AP-12391 | AA Reopened no

98- AP- 23165 | AA Reopened no

98-JD 17427 | AA REMOVED FROM AP DOCKET

99-JD 11943 | AA REMOVED FROM AP DOCKET

00- JD- 8669 AA no 9/ 25/ 00 X

00-JD- 9244 BK no 7/ 27/ 00 X

00-JD- 11688 | BK no 9/ 11/ 00 X

00- AP- 12326 | AA 1/9/01 no

00- AP- 12652 | BK STLMI PND | 8/1/00 no

00-JD- 14969 | BK no 11/ 24/ 00 X

00- AP- 15842 | AA 10/ 18/ 00 no

00- AP- 15781 | AA 11/ 7/ 00 no

00- AP- 16738 | AA 2/ 6/ 01 no

00-JD- 17813 | AA no 2/ 20/ 01 X

00-JD- 18126 | AA 2/ 2/01 X

00- AP- 20804 | AA 4/ 3/ 01 no
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1915 PAYMENT RECORD

NAME CASE DT INITIAL DELINQUENT CASE
NUMBER PAYMENT DISMISSED

Alley, O.P. 97-17194
Awidah, M. 99-12903 Paid in full
Bennema, J. 98-732 3/20/98
Blanstein, G.A. 97-16126 12/12/97 1/99 5/10/99
Crofton, J.E. 96-21878 10/7/96 Paid in full
Dice, F.H. 97-6370 4/17/97 9/98 6/30/97
Fishbein, A.T. 99-7218 5/13/99
Jefferson, B.D. 98-1151 7/17/98 9/98 8/98
Jefferson, B.D. 98-1938 2/25/98 1/99
Jones, S.A. 98-12159 Overdue
Lugano, L.S. 96-25697 2/14/98
Madison, F.M. 98-25013 1/99 9/10/99
Nira, A.R. 99-12723
Rodriguez, T.S. 97-19646 11/3/97 10/2/97
Rodriguez, T.E. 99-1734 3/12/99 4/99 5/28/99
Rouse, C. 96-16057 9/05/96 10/96 10/22/96
Rouse, C. 98-7365 6/17/98 Paid in full
Salida, E.H. 97-6171 10/9/97 9/98 2/27/98
Scanlon, P. 97-24499 1/7/98 2/98 1/30/98
Tybeck, G.A. 99-16482
Whistler, N. 95-J-15090 8/11/98 8/99
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an ‘Intermediate Irritating Event,” FJC Directions (Federal Judicial Center, Wash-
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of Cases in ADR (Federal Judicial Center 2001).
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Civil Litigation Management Manual


Martha Kendall
Civil Litigation Management Manual                                                                                                          439


Elizabeth Plapinger & Margaret Shaw, Court ADR: Elements of Program Design (CPR
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Elizabeth Plapinger, Margaret Shaw & Donna Stienstra, eds., The Judges’ Deskbook on
Court ADR (Center for Public Resources 1992).

Elizabeth Plapinger & Donna Stienstra, ADR and Settlement in the Federal District
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stitute for Dispute Resolution 1996).
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Donna Stienstra, Molly Johnson & Patricia Lombard, A Study of the Five Demonstra-
tion Programs Established Under the Civil Justice Reform Act of 1990 (Federal Judi-
cial Center 1997).
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Penny ]. White, Yesterday’s Vision, Tomorrow’s Challenge: Case Management and Alterna-
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Particular techniques

Marvin E. Aspen, Special Masters as Mediators: Intensive Ad Hoc Mediation, in ADR and
the Courts: A Manual for Judges and Lawyers 225 (Erika S. Fine & Elizabeth S.
Plapinger eds., CPR Legal Program 1987).

Edward J. Bergman & John G. Bickerman, Court-Annexed Mediation: Critical Per-
spectives on Selected State and Federal Programs (A.B.A. Sec. Disp. Resol. 1998).
Lisa Bernstein, Understanding the Limits of Court-Connected ADR: A Critique of Federal

Court-Annexed Arbitration Programs, 141 U. Pa. L. Rev. 2169 (1993).

Wayne D. Brazil, Training for Early Neutral Evaluators (1993) (three videos demon-
strating early neutral evaluation, available to federal court personnel from the Federal
Judicial Center).

Wayne D. Brazil & William R. Wilson, Jr., The Arguments for and Against Mandatory
Arbitration, FJC Directions (Federal Judicial Center, Washington, D.C.), no. 7,
1994, at 14.

J. Daniel Breen, Mediation and the Magistrate Judge, 26 U. Mem. L. Rev. 3 (1996) (sym-
posium on alternative dispute resolution).

Thomas D. Lambros, The Summary Jury Trial—Ending the Guessing Game: An Objective
Means of Case Evaluation, 12 Ohio St. J. on Disp. Resol. 621 (1997).

Michael A. Landrum & Dean A. Trongard, Judicial Morphallaxis: Mandatory Arbitration
and Statutory Rights, 24 Wm. Mitchell L. Rev. 2 (1998).

Mediation in Action: Resolving a Complex Business Dispute (CPR Institute for Dispute
Resolution 1994) (FJC Media Catalog No. 2531-V/94).
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Frank A. E. Sander & Stephen Goldberg, Fitting the Forum to the Fuss: A User-Friendly
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Case Management: Pretrial
General
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Case Management and Civil Pretrial Procedure (Federal Judicial Center 1998) (FJC Me-
dia Catalog No. 1717-V/98).

Differentiated Case Management: Implementation Manual (Bureau of Justice Assistance
1993).

Gordon Doerfer, Why Judicial Case Management Pays Off at Trial, 29 Judges’ ]. 12 (Fall
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Steven Flanders, Case Management and Court Management in United States District
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1989).

James S. Kakalik, Terence Dunworth, Laural A. Hill, Daniel McCaffrey, Marian Oshiro,
Nicholas M. Pace & Mary E. Vaina, An Evaluation of Judicial Case Management
Under the Civil Justice Reform Act (RAND Institute for Civil Justice 1996).

Robert Keeton, Judging (West Publishing Co. 1990).

Manual for Litigation Management and Cost and Delay Reduction (Federal Judicial
Center 1992).
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Robert F. Peckham, A Judicial Response to the Costs of Litigation: Case Management, Two-
Stage Discovery Planning, and Alternative Dispute Resolution, 37 Rutgers L. Rev. 253
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Charles R. Richey, Rule 16 Revisited: Reflections for the Benefit of Bench and Bar, 139
F.R.D. 525 (1992).

William W Schwarzer, Guidelines for Discovery, Motion Practice and Trial, 117 F.R.D.
273 (1987).

William W Schwarzer & Alan Hirsch, The Elements of Case Management (Federal Ju-
dicial Center 1991).

David C. Steelman, Caseflow Management: The Heart of Court Management in the
New Millennium (National Center for State Courts 2000).

Donna Stienstra, Molly Johnson & Patricia Lombard, A Study of the Five Demonstra-
tion Programs Established Under the Civil Justice Reform Act of 1990 (Federal Judi-
cial Center 1997).

Stephen N. Subrin, Uniformity in Procedural Rules and the Attributes of a Sound Procedural
System: The Case for Presumptive Limits, 49 Ala. L. Rev. 1 (1997) (symposium on
evaluation of the Civil Justice Reform Act).

Ann C. Williams, The Civil Trial (Federal Judicial Center 1998) (FJC Media Catalog
No. 1718-V/98).

Judicial role in case management

E. Donald Elliott, Managerial Judges and the Evolution of Procedure, 53 U. Chi. L. Rev.
306 (1986).

Richard Enslen, Should Judges Manage Their Own Caseloads?, 70 Judicature 200 (1987).

Steven Flanders, Blind Umpires—A Response to Professor Resnik, 35 Hastings L.J. 505
(1984).

Todd D. Peterson, Restoring Structural Checks on Judicial Power in the Era of Managerial
Judging, 29 U.C. Davis L. Rev. 41 (1995).

Judith Resnik, Managerial Judges, 96 Harv. L. Rev. 374 (1982).

Discovery management
Paul D. Carrington, Renovating Discovery, 49 Ala. L. Rev. 51 (1997) (symposium on
evaluation of the Civil Justice Reform Act).

Alan M. Gahtan, Electronic Evidence (Carswell/Thomson Professional Publishing
1999).

Jay E. Grenig & Jeftrey S. Kinsler, Handbook of Federal Civil Discovery and Disclosure
(West Group 1998).

Roger S. Haydock & David F. Herr, Discovery Practice (Aspen Law & Business 3d ed.,
2000).

Gregory S. Johnson, 4 Practitioner’s Overview of Digital Discovery, 33 Gonz. L. Rev. 347
(1998).
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Pace & Mary E. Vaiana, Discovery Management: Further Analysis of the Civil Jus-
tice Reform Act Evaluation Data (RAND Institute for Civil Justice 1998).
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Joseph Kashi, How to Conduct On-Premises Discovery of Computer Records, 24 L. Prac.
Mgmt., March 1998, at 26.

Linda S. Mullenix, Discovery in Disarray: The Pervasive Myth of Pervasive Discovery Abuse
and the Consequences for Unfounded Rulemaking, 46 Stan. L. Rev. 1393 (1994) (sym-
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Mark A. Robins, Computers and the Discovery of Evidence: A New Dimension to Civil Pro-
cedure, 17 J. Marshall J. Computer & Info. L. 411 (1999).

Shira A. Scheindlin & Jeftrey Rabkin, Electronic Discovery in Federal Civil Litigation: Is
Rule 34 Up to the Task? 41 B.C. L. Rev. 327 (2000).

William W Schwarzer, Lynn H. Pasahow & James B. Lewis, Civil Discovery and Man-
datory Disclosure: A Guide to Efficient Practice (Prentice Hall Law & Business 2d.
ed., 1994).

Thomas E. Willging, Donna Stienstra, John Shapard & Dean Miletich, An Empirical
Study of Discovery and Disclosure Under the 1993 Federal Rule Amendments, 39 B.C. L.
Rev. 525 (1997) (also available as Thomas E. Willging, John Shapard, Donna Stien-
stra & Dean Miletich, Discovery and Disclosure Practice, Problems, and Proposals
tor Change: A Case-Based National Survey of Counsel in Closed Federal Civil Cases
(Federal Judicial Center 1997)).

Kenneth J. Withers, Computer-Based Discovery in Federal Civil Litigation, 2000 Fed. Cts.
L. Rev. 2, at http://www.fclr.org/2000fedctslrev2.htm.

Motions management
Edward J. Brunet, Martin H. Redish & Michael A. Reiter, Summary Judgment: Federal
Law and Practice (West Group 2d ed., 2000).

Joe S. Cecil & C.R. Douglas, Summary Judgment Practice in Three District Courts
(Federal Judicial Center 1987).

Edward Devitt, Effective Judicial Management of Motion Practice, 91 F.R.D. 153 (1982).

William W Schwarzer, Summary Judgment and Case Management, 56 Antitrust L.J. 213
(1987).

William W Schwarzer, Alan Hirsch & David Barrans, The Analysis and Decision of
Summary Judgment Motions (Federal Judicial Center 1991) (reprinted at 139 F.R.D.
441 (1992)).

Thomas E. Willging, Use of Rule 12(b)(6) in Two Federal District Courts (Federal Judi-
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Case Management: Trial

Joe S. Cecil, E. Allan Lind & Gordon Bermant, Jury Service in Lengthy Civil Trials
(Federal Judicial Center 1987).

Civil Trial Practice Standards (A.B.A. Sec. Litig. 1998).

D. Brock Hornby, How Jurors See Us, 14 Me. B.J. 174 (1999).

Robert Keeton, Judging (West Publishing Co. 1990).

Ronald S. Longhofer, Jury Trial Techniques in Complex Civil Litigation, 32 U. Mich. ].L.
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Innovations (National Center for State Courts 1997).
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sterman, Managing Notorious Trials (National Center for State Courts 1998).
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Civil Cases, 52 Ind. L.]. 111 (1976).

Charles R. Richey, 4 Modern Management Technique for Trial Courts to Improve the Qual-
ity of Justice: Requiring Direct Testimony to Be Submitted in Written Form Prior to Trial,
72 Geo. L.J. 73 (1983).

William W Schwarzer, Reforming Jury Trials, 1990 U. Chi. Legal F. 119 (reprinted at
132 F.R.D. 575 (1991)).

Donna Stienstra, The Joint Trial Calendars in the Western District of Missouri (Federal
Judicial Center 1985).

Lawrence Alan Towers, Time Constraints on Trials, 6 Rev. Litig. 175 (1987).
Trial Management Standards (A.B.A. 1993).

Gerald T. Wetherington, Hanson Lawton & Donald 1. Pollock, Preparing for the High
Profile Case: An Omnibus Treatment for Judges, 51 Fla. L. Rev. 425 (1999).
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No. 1718-V/98).

Harry Zelift, Hurry Up and Wait: A Nuts and Bolts Approach to Avoiding Wasted Time in
Trial, 28 Judges’ J. 18 (Summer 1989).

Complex Litigation, Mass Torts, and Class Actions

Advisory Committee on Civil Rules and Working Group on Mass Torts, Report on
Mass Tort Litigation to the Chief Justice of the United States and the Judicial Con-
ference of the United States (February 15, 1999) (reprinted at 187 F.R.D. 293
(1999)).

James M. Amend, Patent Law: A Primer for Federal District Court Judges (Berkeley
Center for Law and Technology 1998).

John C. Coftee, Jr., Class Wars: The Dilemma of the Mass Tort Class Action, 95 Colum. L.
Rev. 1343 (1995).

Roger C. Cramton, Individualized Justice, Mass Torts, and “Settlement Class Actions”: An
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Carrie Menkel-Meadow, Ethics and the Settlement of Mass Torts: When the Rules Meet the
Road, 80 Cornell L. Rev. 1159 (1995).
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ple, 53 U. Chi. L. Rev. 337 (1986).
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Judicature 318 (1992).

William W Schwarzer, Managing Antitrust and Other Complex Litigation: A Hand-
book for Lawyers and Judges (Michie 1982).

William W Schwarzer, Settlement of Mass Tort Class Actions: Order Out of Chaos, 80 Cor-
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William W Schwarzer, Structuring Multiclaim Litigation: Should Rule 23 Be Revised? 94
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Jay Tidmarsh, Mass Tort Settlement Class Actions: Five Case Studies (Federal Judicial
Center 1998).

Stephen Wasby, Case Management in Complex Litigation: The Puerto Rican Hotel Fire, 14
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Ohio St. J. on Disp. Resol. 241 (1996).
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Thomas E. Willging, Beyond Maturity: Mass Tort Case Management in the Manual for
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Thomas E. Willging, Mass Torts Problems and Proposals: A Report to the Mass Torts Work-
ing Group, 187 F.R.D. 328 (1999).

Coordination with Other Courts

James G. Apple, Paula L. Hannaford & G. Thomas Munsterman, Manual for Coopera-
tion Between State and Federal Courts (Federal Judicial Center, National Center for
State Courts & State Justice Institute 1997).

William W Schwarzer, Nancy Weiss & Alan Hirsch, Judicial Federalism in Action: Coor-
dination of Litigation in State and Federal Courts, 78 Va. L. Rev. 1689 (1992).

Expert Testimony
Margaret A. Berger, Procedural Paradigms for Applying the Daubert Test, 78 Minn. L.
Rev. 1345 (1994).

Margaret A. Berger, The Supreme Court’s Trilogy on the Admissibility of Expert Testimony,
in Reference Manual on Scientific Evidence (Federal Judicial Center 2d ed., 2000).

Daniel J. Capra, The Daubert Puzzle, 32 Ga. L. Rev. 699 (1998).
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Ellen E. Deason, Managing the Managerial Expert, 1998 U. Ill. L. Rev. 341.
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Civil Litigation Management N


Martha Kendall
446                                                                                                          Civil Litigation Management Manual


Jury Matters

Jury selection
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alternative dispute resolution (ADR)
adjudicatory vs. consensual processes, 66
ADR Act of 1998, 65, 66, 67, 68, 73, 74,
75
arbitration, 70
authority to refer cases to, 6768
binding vs. nonbinding, 66
case characteristics as guide to referral, 69
confidentiality provisions, 74
consent of parties to, 68
court-annexed, 66
deciding to refer, 68-69
early neutral evaluation (ENE), 7, 71
interest-based vs. rights-based processes,
66
Judicial Conference
ADR, general policies regarding, 67
ADR neutrals, policy regarding com-
pensation of, 73
Court Administration and Case Man-
agement Committee Guidelines for
Ensuring Fair and Effective Court-
Annexed ADR, 73, 395-407
mandatory referral to arbitration, pol-
icy regarding, 69
1995 Long Range Plan for the Federal
Courts, 67
1997 CJRA Report to Congress, 67
local rules and, 65
managing cases referred to ADR, 74-75
mandatory vs. voluntary, 6566
mediation, 69—70
neutrals
selecting and compensating, 71-73
third-party, 66
nonbinding, 66
party characteristics as guide to referral,
69
procedures, 65-75
referral order, items to include, 73
rights-based processes, 66
selecting an ADR process, 68-69
summary jury trial, 71
terms, definition of, 65—67
voluntary, 65-66
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arbitration, 70
see also alternative dispute resolution

attorney cooperation
high-profile cases and, 103

Rule 26 conference and, 8

automation
computer training, 132
computers, 132
privacy and electronic availability of case

files, 132
word processing, 132

bench trials
deciding the case, 89-90
findings of fact and conclusions of law,
89,90
management techniques, 88—89
post-trial briefings, 89
time standards, adoption of, 89, 90
calendar conflicts, 128
calendar management, 24-25

case management
see computer-based case management,
discovery, pretrial case management,
Rule 16 conference, and specific
headings
Civil Justice Reform Act of 1990 (CJRA),
24,43, 65, 67,90
reports issued under
Federal Judicial Center report on five
demonstration districts, 67, 71
Judicial Conference final report on the
CJRA, 1, 2,13, 16, 24, 34, 67
RAND report on ADR, 67
RAND report on case management, 2,
5,17,24,31
complex cases
class actions, 94
high-visibility trials
see high-visibility trials
in general, 92-94
indicators of, 92-94
Markman v. Westview Instruments, Inc.,

94
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complex cases (continued)
mass tort cases
aggregating, 94
test cases, 94
computer-aided transcription, 137

computer-based case management
CHASER (Chambers Access to Elec-
tronic Records), 135
CM/ECF (Case Management/Electronic
Case Files), 132, 135
statistical reports
appeals and quasi-administrative cases
report, 134
case-tracking report, 134
courtroom deputy, responsibility of,
119
event calendaring reports, 133
prisoner cases report, 134
continuances, 24

Court—appointed experts
authority to appoint under Fed. R. Evid.
706, 98
computer-based discovery and, 41
order appointing, what to
include, 99

courtroom deputies, 118-19

courtroom technology
benefits of, 136-37
computer-aided transcription, 137
Judicial Conference endorsement of, 137
optical scanning devices, 137
video depositions, 81, 86
video evidence presentation, 137-38
videoconferencing, 111, 138
damages
identifying at Rule 16 conference, 22
monetary, provisions under PLRA, 110
punitive, exclusion of as an element of
claim for settlement, 63
Rule 26 and, 8
settlement negotiations, emphasizing
damages during, 62
special master, use of in determining, 124
depositions
avoiding use of, 81, 96
discovery management and, 29, 30, 33
disks containing, use of, 137
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limiting, and jury trial management,
86—87
motions practice and, 45
oral testimony, in lieu of, 45
summaries, use of, 81
video depositions, use of, 81, 86
differentiated case management (DCM),
13-14, 130-31
discovery
computer-based
archived and legacy data, 38
backup data, 38
computer staff, deposing under Rule
30(b)(6), 40
costs, 41
data preservation order, 38
deleted documents, 37-38
e-mail, 37
expert assistance, 39
location and volume of data, 36-37
management tools for, 40—41
neutral third party, 41
on-site inspections, 38
phased discovery, 37
preservation of data, 36
privileged information and on-site
inspection, 39
privileged information, screening for,
37
production, form of, 39
proportionality, 41
Rule 16 pretrial conference, 40
Rule 26(a)(1) initial disclosures, 40—41
Rule 53 special master, 41
Rule 706 court-appointed expert, 41
scope, 37
spoliation, 36
control and management of
complex cases, 29
cutoff date, 28, 31
depositions, 29, 33
document requests, 32-33
Fed. R. Civ. P. 26(b)(2), 27-28
“hot lines,” 129
in general, 28
interrogatories, limiting, 29, 31
limiting discovery, methods for, 31-33
magistrate judge, by, 31
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“meet and confer” conference
see Rule 26 “meet and confer”
conference
parties’ discovery plan, 8, 9
phased discovery, 29, 32
plan, proposed, 8, 29, 32
principle of proportion, 32
privileged and other confidential
information, protecting and claim-
ing, 30
scope, defining, 32
sequencing of discovery, 29
techniques for managing, 29
disputes
anticipating and forestalling, 30
discovery abuse, 34
Fed. R. Civ. P. 26(c), 34
Fed. R. Civ. P. 37(2)(2)(A), (B), 34
Fed. R. Civ. P. 37(d), 34
magistrate judge, referral to, 30
motions, 34, 35
reducing, methods for, 34
sanctions, 34
dismiss, motions to
see motions to dismiss under motions
practice
early neutral evaluation (ENE), 7, 71
see also alternative dispute resolution
evidence, 80-81, 86—87, 88—89
see also expert evidence
exhibits
limiting, 8283
prejudicial, identifying, 83
premarking, 83
receiving into the record at final pretrial
conference, 80
visual and other aids, 83

expert evidence

addressing problems with, 97

admissibility of, 97

confidentiality orders and, 96

court-appointed experts, 41, 98-99

Daubert v. Merrell Dow Pharmaceuticals,
Inc. and, 95 n.115

disclosure of expert reports, setting dead-
lines for, 96

early pretrial evidence, 95-96

Fed. R. Civ. P. 16(c)(4), (c)(5), (c)(10),
(c)(11) and, 95
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Fed. R. Evid. 104(a) and, 97

Fed. R. Evid. 702 and, 95, 97

final pretrial conference, addressing issues
and problems related to, 82, 97

final pretrial evidence, 97

joint expert reports, 96

joint statement, 97

management of, 95-99

testimony, limiting, 82

trial evidence, 97-98

expert witnesses

court-appointed experts, 41, 98-99
identification of, 96
qualifications
determined by judge, 80, 82
restrictions on, 82
ruling on at final pretrial conference,
80, 82, 97
video depositions, providing for to avoid
need for expert witnesses at trial, 96

final pretrial conference

disclosure, 77

exhibits, 82—-83

expert evidence, addressing problems
with, 97

expert witnesses, 82

final pretrial order, 82, 85

in general, 79-80

joint pretrial statement, 79

jury issues, 83—84

motions in limine, presubmission of for
ruling, 80

preliminary matters, 80-81

preparation requirements, 78—79

Rule 16(d) provisions, 78

settlement, last opportunity to discuss, 81

timing and arrangements, 78

trial events, scheduling and limiting,

84-85

high-visibility trials

assigning responsibilities, 99-101

cameras and other recording devices,
Judicial Conference policy on use of,
102, 106

courtroom conduct, 105-06

decorum order, 105-06

gag order, 103

jury, protecting, 103-04
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high-visibility trials (continued)
media
inquiries, responding to, 102-03
interaction with, 10203
management of, 101-02
management of attorney interaction
with, 103
plan for, 99-101
public access, 99
security, planning for, 104-05
in forma pauperis status, 107, 108—-09

interlocutory appeal, and motions raising
qualified immunity, 53

Internet/Web, use of, 6, 48, 49, 80, 118,
131, 132, 135, 136

judge’s secretary, 117-18

judicial assistant, 117-18

Judicial Conference

ADR, general policies regarding, 67

ADR neutrals, policy regarding compen-
sation of, 73

cameras and other recording devices,
policy on use of, 102, 106

Committee on Administration of the
Magistrate Judges System, 119-20

Committee on Automation and Tech-
nology, 137

Committee on Codes of Conduct, 58n.49

Committee on Court Administration and
Case Management, iii, v, 73, 75
Guidelines for Ensuring Fair and

Effective Court-Annexed ADR,
395-407

Committee on Intercircuit Assignments,
138

courtroom technology, endorsement of,
137

law clerk appointments, policies and
statutory provisions regarding, 116,
117

mandatory referral to arbitration, policy
regarding, 69

privacy and public access to electronic
court records, policy regarding, 132

jury
assisting during trial, 87-88
comprehension, enhancing, 82, 83, 87

in high-profile trials, 103—-04
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instructions, 83, 87
questionnaires
exit, 88
screening, 83, 84
screening, 83
selection procedures, establishing, 83
verdicts
nonunanimous, 84
seriatim, 84
special, 83
voir dire, 83, 84, 86, 87

jury trials

assisting the jury, 87-88
direct testimony, governed by Fed. R.
Civ. P. 43, 81, 88
management techniques, 86—87
voir dire
clarifying procedures for, 83
preparing for, 86
procedures, establishing and stream-
lining, 86, 87
proposed questions, having counsel
submit, 86

law clerks

effective use of, 115-16

motions calendar, attendance at, 116
pro se, use of, 107

resources, 116—17

magistrate judges

assignment procedures for referral, 121,
122

consent of parties regarding referral to,
121

discovery disputes, referral to, 30

dispositive matters, referral to, 120

Fed. R. Civ. P. 72, 73, referral governed
by, 119

in-prison hearings, 111

Judicial Conference Committee on Ad-
ministration of the Magistrate Judges
System, 119-20

mediator, use as, 70, 120

nondispositive matters, referral to, 120

rules and statute governing referral, 119

scheduling order and, 24

settlement expert, use as, 72

settlement neutral, use as, 58

Spears hearing, 111

special master, use as, 123

Civil Litigation Management Ma


Martha Kendall
460                                                                                                          Civil Litigation Management Manual


summary judgment motions and, 122
trial, referral to, 121

Martinez report, 111
mass tort cases
see complex cases
mediation, 6970
see also alternative dispute resolution

“meet and confer” conference
see Rule 26 “meet and confer” conference
motions practice
depositions, 45
discovery motions, 35
Fed. R. Civ. P. 43(e), 45
joint stipulations, 44
management, 43-56
motions for injunctive relief
Fed. R. Civ. P. 65 and, 49
injunction proceeding, 50
injunctive order, 50
restraining order, 50
settlement, 50
motions for remand, 50-51
motions for sanctions
authorities and sanctionable conduct,
53-54
deferring, 46
fair hearing, providing the opportunity
for, 55, 56
record of authorities, 55
rules of conduct, 55
show cause order, 56
motions for summary judgment
converting from motion to dismiss, 52
deferring, 46
discovery for, planning requisite, 47
in general, 48
preargument order, 49
prefiling conference, 48
prefiling information packet, 48
techniques for managing, 4849
motions raising qualified immunity, 53
motions screening, 46—47
motions that remove a case from its
schedule, 53
motions timing
Rule 16 scheduling conference, 47
Rule 16(b)(2) and, 47
summary judgment motions, planning
requisite discovery for, 47
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motions to dismiss, 52—53
narrowing the issues, 46
oral argument and, 44, 47-48, 49
pretrial motions conference, 45-46
Rule 11 motions, 47
Rule 16 conference, 43, 45, 47
Rule 37 motions, 47
rulings

bench, 45

delays in issuing, 45

tentative, 45
substitute motions, 44

sur-reply briefs, 44

office manager, 117-18
optical scanning devices, 137

orders

decorum order, 105
final pretrial order, 85
gag order, 103
initial scheduling order, 6, 7, 9
protective order, 30, 31
referral order, 73, 74, 125, 126
scheduling order

calendar management considerations,

24-25

items for inclusion, 23
show cause order, 50, 56, 108
uniform order, 20, 127, 129

PACER (Public Access to Electronic

Records), 135

parallel litigation, coordination of, 128

pretrial case management

authority for, 1

case management conference
see Rule 16 conference

case management information package,
6-7,9

case management plan, setting through
Rule 16 conference, 14-23

case schedule
foundation of case management, 11-12
relationship to calendar management,

24

case screening, 7—8

consulting with attorneys and unrepre-
sented parties, 12

counsel, responsibility of, 8

early control, establishing, 5-8


Martha Kendall
Civil Litigation Management Manual                                                                                                          461


pretrial case management (continued)

in general, 5—6

initial scheduling order, 6, 7, 9

joint case management report, prepara-

tion, 8, 9, 14

statistical programs for, 133-36
pretrial motions conference, 4546

see also motions practice

prison hearings, 111

Prison Litigation Reform Act of 1995, 107,
108

prisoner cases
see pro se cases

privacy and public access to electronic court

records, 132

pro se cases
ADR, exemption from, 112
attorneys’ fees, 110
consolidating, 108, 109
counsel, deciding to appoint, 109-10
court staff, use in, 107
Criminal Justice Act (CJA), 109
filing fee, 108
in forma pauperis status, 107, 108—-09
in-prison hearings, 111
Martinez report, 111
nonprisoner cases, early screening of, 108
Prison Litigation Reform Act of 1995
and, 107, 108
prisoner cases, early screening of, 10708
pro se law clerks, use of, 107
pro se litigants, questioning of, 113
Rule 16 conference and, 110-11
scheduling and monitoring, 110-11
settlement and, 64, 112-13
Spears hearing, 111
trial, 112
proportionality of discovery, 32, 41
remand, motions for
see motions for remand under motions
practice
reports, CJRA requirements for, 22, 90
reports, statistical
see computer-based case management
Rule 16 conference
agenda for, 9
amendment of pleadings, 22-23

attendance
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lawyers, 16-17
litigants, 17-18
case management plan, setting, 14-23
conference statement/order, 18—-19
differential case tracking, 13-14
discretion, judicial, 14
issues, identifying and narrowing, 21-22
joinder of parties, 22-23
motions planning and, 21, 45
off the record vs. on the record, 16
party preparation for, 8, 18-20
pro se litigants and, 16
purposes of, 12-13
scheduling, 6, 12-14
settlement discussions
in general, 59-60
reporting on, 60
subjects for discussion, 20-21
teleconferencing vs. face-to-face confer-
ence, 15-16
timing of, 15
uniform order, 20
where to hold, 15
who should conduct, 14-15

Rule 26 “meet and confer” conference
agenda, supplementing, 9
counsel, establishing relationships with, 8
discovery plan, developing, 8
joint case management report, preparing,
8,9
purpose of, 8
scheduling, 6
sanctions, motions for
see motions for sanctions under motions
practice
scheduling order
see orders

settlement, judicial
attendance of parties, requiring, 61
authority to settle, ensuring, 61
cautions regarding judge’s role in, 58
conferences, judge-hosted, 58, 62
damages, punitive, exclusion of, 63
ethical considerations, 64—65
Fed. R. Civ. P. 68 offer, 63
Judicial Conference Committee on Codes

of Conduct, 58 n.49

litigation costs, 60, 62
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magistrate judge, use as settlement neu-
tral, 58
negotiations
judge’s role in, 58-59, 61
procedures or format, assisting counsel
with, 60
timing of settlement discussions,
59-60
written report, requesting from coun-
sel, 60
partial, 63
pro se cases and, 64
recording, 63—64
Rule 16 conference and, 60
special counsel, use of, 61
targeted discovery and, in evaluating case
for settlement, 60
techniques for, 58-65
trial date, setting, 61
show cause order, 50, 56, 108
sidebar conferences, 85, 86
Spears hearing, 111

special masters

appointment, 123-25

case management plan, use in developing,
124

Civil Rights Act of 1991 and, 123

compensation of, 126

computer-based discovery, use in, 41

damages, use of in determining, 124

Fed. R. Civ. P. 53, use of masters gov-
erned by, 123

Civil Litigation Management Manual

magistrate judges designated as, 123
parties’ consent to, 123
PLRA cases and, 126 n.164
qualifications, 124-25
reasons for appointing, 123
report, 125-26
statistical reports
see computer-based case management
summaryjudgment motion
see motions for summary judgment under
motions practice
trial management
see bench trials, courtroom technology,
expert evidence, final pretrial confer-
ence, high-visibility
trials, jury, and jury trials
uniform order, 20, 127, 129
verdicts, jury
nonunanimous, 84
seriatim, 84
special, 83
video depositions, use of, 81, 86
video evidence presentation, 137-38
videoconferencing, 111, 138
visiting judges, 138
voir dire
see jury trials
Web
see Internet/Web, use of
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