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SUBJECf: Making Explicit Findings When Balancing Probative Value 
Against Prejudicial Effect Before Admitting Proof of Prior 
Conviction of Witness Under Fed. R. Evid. 609(a) 

Rule 609(a) of the Federal Rules of Evidence provides: 

"For the purpose of attacking the credibility of a witness, 
evidence that he has been convicted of a crime shall be 
admitted • • • only if the crime (1) was punishable by death or 
imprisonment in excess of one year under the law under which 
he was convicted, and the court determines that the probative 
.value of admittin this evidence outwei hs its re ·udicial 
effect to the defendant, or 2 involved dishonesty or false 
statement, regardless of the punishment." (Emph~sis added) 

Evidence of a prior conviction, not involving dishonesty or false statement, 
is admissible only if the trial judge makes a determination that the probative 
value of evidence of the prior conviction outweighs its prejudicial effect to 
the defendant. 

Courts of Appeals for various circuits have been laying down the requirement 
with respect to this balancing of probative value against prejudicial effect 
that the trial judge must on the record make an explicit finding with his 
reasons as to why the probative value does or does not outweigh the prejudicial 
effect to the defendant of the prior conviction. 

The following excerpts are typical of recent comments by Courts 
of Appeals as to the procedure to be followed by a trial court: 

"In the future, to avoid the unnecessary raising of the issue of 
whether the judge has meaningfully invoked his discretion under 
Rule 609, we urge trial jud~es to make such determinations 
after a hearing on the record • • • and to explicitly find that the 
prejudicial effect of the evidence to the defendant will be 
outweighed by its probative value." 

United States v. Mahone, 537 
F.2d 922 (7th Cir. 1976) 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges onty. II should ,,ot be cited, either in 
opinions or otherwise. 
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SUBJECT: Need for trial court to identify cont empt proc eeding as being c ivil 
cont empt or crimina l con t empt 

The purpose, procedure and penalty for c iv il contempt d i ffer from those for c riminal 
contempt. It is essential, ther efore, that the trial judge make clear on the record 
whether the proceeding is by way of civi l contempt or by way of c ri m inal contempt. 

With the exception of the rare situation in which summary contempt i s appropriate, 
c riminal con t empt requires notice, a jur y t ri al if provided by law, proof of the contempt 
beyond a r easonable doubt, bail and a determinate sent ence. Civil contempt requires no 
jury, a lesser standard of proof and the sent ence may be indefinite, though punishment 
may not c ontinue after the t ermination of the underlying con troversy . 

C iv il contempt has as its primary purpose the compelling of someone to do or not 
to do a certain act. The cont emnor is able to purge himself of civil contempt by 
comply ing w ith the court' s order . (Civil con t empt, of course, may also be used to 
compensat e a complainant for loss or expense incurred because of wrongdoing.) The 
fo llowing are examples of orders in civi I cont empt: 

A.B. is committed to the custody of the A ttorney 
General or his authorized r epr esent ative unti l he 
provides handwriting exemplars as order ed by the court. 

XYZ Corporation is fined $5,000 per day unti l it 
terminates the discharge of chemical waste into the 
Ohio River. 

By contrast c rim inal con t empt has as its purpose the punishment of a person for a 
past act of cont empt. It has the c harac t eri stics of a c ri me, and the contemnor is 
c loaked with the safeguards of one accused of a c ri me. The following are examples of 
orders in cr iminal contempt: 

A.B. is committed t o the c ust ody of the Attorney 
General or his authorized r epresentative for a 
period of t en days for creating a disturbance 
and shouting obscenities in the courtroom. 

A .B. is committed t o the custody of the A ttorney 
Genera l or his authori zed r epr esen tat ive for a per iod 
of six months for his refusal to answer at t ri al 
cert ain questions which he was ordered by the court 
to answer. 

Not For Citation ¢ ¢¢ Bench Comment is provided for the information of federal judges only. It should not be cited. either in 
opinions or otherwise. 
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SUBjEC:f: Excluding the defendant, his counsel, the public or the press from any 
portion of the voir dire examination of prospective jurors. 

In order to avoid the possibility that, during voir dire, the responses of one 
prospect'ive juror might contaminate the entire panel, trial judges sometimes inter
rogate prospective jurors singly, particularly when there has been considerable pretrial 
publicity. This has commonly been done by the judge taking the single prospective 
juror, the parties and their counsel into chambers or someplace else where the 
questioning can proceed out of the presence of the other prospective jurors. 

Several recent cases suggest that caution be exercised with respect to that 
practice. 

In United States v. Alessandrello, 637 F .2d 131 (3rd Cir. 1980), the trial judge, 
because of the limited space in the anteroom where the questioning was to toke place, 
excluded the defendants during a portion of the voir dire. This was done over the 
objection of the defense counsel. The Court of Appeals held that defendants hod an 
explicit, unqualified right under Rule 43 of the Federal Rules of Criminal Procedure to 
be present during the jury selection as well as at all other stages of the trial and that 
their "exclusion was a clear violation of Rule 43(a), pursuant to a method of im
paneling the jury which we cannot countenance." The majority, however, held that the 
exclusion was harmless error under the circumstances and upheld the conviction. A 
vigorous dissent argued that exclusion of the defendants from a port ion of the voir 
dire mandated reversal . 

In United States v. Pappas, 639 F.2d I (1st Cir. 1980), the trial judge conducted 
port of the voir dire at the bench out of the hearing of the court reporter, attorneys 
and defendant. The judge then recounted his discussions with the prospective jurors to 
the attorneys. The Court of Appeals affirmed the conviction but disapproved the 
procedure. 

We view this procedure with disfavor. Intonation, 
visceral reactions, and nonverbal signals ore important 
to a vigilant attorney's porticipation in jury selec-
tion. These ore lost when counsel is barred from 
hearing the comments of candidate jurors. The onl y 
rationale offered for the exclusion--promoting candid 
replies--is too weak to justify this potentially serious 
incursion on the defendant's trial rights. This rationale 
is weaker still when offered as the reason for pre
venting a silent and inconspicuous court reporter from 
recording the interchange. 

Not For Citat1on ¢ ¢ ¢ Bench Comment 1S proVIded lor the Information of federal 1udges only It should not be cited. either i11 
opiniOns or otherw1se 
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SUBJECf: Procedures for Dealing wi th Communi co t ions from the Jury 

When the cour t r ece ives a communication frorn the jur y during a c ri minal tria l, 
procedures should be fo ll owed that w i II preserve counsel's right to be heard before any 
response is mode by the court. 

In Rogers v . United St at es, 422 U.S. 35 (1975), the Supreme Court held that 
messages from a jury should be answered in open court w ith on opportunity for counse l 
to be heard before the court responds. Sever a l Courts o f Appeals hove indicated how 
and why grea t core should be exer cised when handling communicat ions from the j ury. 

A recen t case has se t out very specificall y the preferr ed procedure in the Second 
C ircuit. ln. United Stat es v. Render, 639 F.2d 931 (2nd Ci r. 1981), the court rever sed a 
conviction because the trial court foiled t o disclose t o counsel wr itten inquiries from 
the jur y before responding to the inqum es. It outlined the steps the court shou ld toke 
when it rece ives a message: 

The pr oper prac t ice shou ld inc lude these steps. (I) The 
jury's inquiry should be submitted in wr iting. This is the 
surest way of afford ing the court and counse l on appropr iate 
opportuni ty t o confer about a r esponse. (2) Be fore t he 
jury is recalled, the note shou ld be marked as a court 
exhibit and read into the record in the presence of counse l 
and the defendant. Th is ovoids any later c laim by the 
defendant t hat he remained unaware of the note' s content, 
despite his counsel's knowledge of it. (3 ) Counse l 
should be afforded on oppor t unity t o d iscuss appropriate 
responses. Dur ing thi s co lloquy, it is also helpful for the 
judge t o inform counse l of the substance of his proposed 
r esponse, or even to furn ish a written t ext of it, if 
nvoi lob le. . . . (4) After the jury is recall ed, the trial 
judge shou ld generall y precede hi s response by reading 
into the record in the ir presence the content of any note 
concern ing subst ant ive i nquir ies. This assures that all 
jurors apprecia t e t he questions t o which the response 
is d irected, in the event the note was not discussed 
among a ll the jurors. It also provides on opportunity to corr ec t 
any f ail ure by t he f oreman t o convey accurately the 
inquiry o f one o r more of the jurors, in the even t the 
foreman has undertaken to author a ll substanti ve notes. 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges only. It should not be cited. either i11 
opinions or otherwise. 
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SUBJECf: Factors to be Considered in Balancing Probative Value Against Prejudicial 
Effec t Be fore Admitting Proof of Prior Convic tion o f a Defendant-Witness 
under Fed. R . Evid. 609(o)( l) 

Bench Comment No. I indicated that some Cour t s of Appeals hove been requmng 
that the trial judge must on t he record make on explicit finding with his reasons as to 
why the probative value of a prior convic tion under Fed. R. Evid. 609(o)(l) does or does 
not outweigh its prejudicia l effect t o the defendant. 

The balancing is par ticularl y delicate when it is a defendant who is t o be impeached 
by such evidence. 

As was noted rn a dissenting opin ion rn United States v . Cook, 608 F. 2d 1175 
(9th C ir. 1979): 

The proba t ive value to be balanced is the tendency of the 
prior cr imes evidence t o persuade the jury that de fendant 
was not a credible person while t he prejudice to be 
ba lanced is the tendency of the prior convict ion 
ev idence to persuade the jury that def endant probably 
committed the crime charged on trial or its tendency to 
per suade the jury that defendant was simply a 'bod man' 
and probabl y deserved t o be in jail. 

The opinions in United States v . Cook, 608 F .2d 1175 (9th Cir. 1979), in Uni ted 
States v. Hawley, 554 F.2d 50 (2d Cir. 1977), in United States v. Mahone, 537 F.2d 922 
(7th C ir. 1976) and in United St at es v . Jackson, 627 F.2d 1198 (D.C. C ir. 1980) suggest 
that, when t he defendant is the w itness, the following factors may profitabl y be 
considered by the trial court in a 609(o)( I) balancing: 

I. The impeachment value of, the prior c rime; 

2. The point in time of the convic tion and the defendant's subsequent history; 

3. The simi larit y between the pos t crime and the charged crime; 

4. The impor t ance of the defendant' s testimony; 

5. The centrality of the c redibility issue. 

For a fuller discussion of the foregoing factors see 3 Weinst ein & Berger, Evidence 
,, 609 [03]. 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges only. It should not be c ited. either in 
opinions or otherwise. 
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SUBJECT: Verbatim adoption of proposed f indings of fact and conclus ions of law 

Rule 52(a) of the Federal Rules of Civil Procedure provides that, when sitting 
without a jury, "the court shall find the facts specifi ca ll y and state separate ly 
[the] conc lusions of law thereon . .. 

The court may eli cit assistance from counsel by ordering the preparation of 
proposed finding s of fact and conclusions of law . The court must , however, make its 
own, independent determination of fact and l aw. 

The verbatim adopti on of the prevailing party•s proposed findings and conclusions, 
though not error , has led some Courts of Appea l s to quest ion whether an independent 
determinat ion has been made. A r ecent Tenth Circuit opinion, in which the case was 
remanded for new findings, contains a good discussion of this prob lem . 

Verbati m adopt ion of a party•s proposed findings of fac t and conc l us ions 
of law may be acceptab le under some circumstances. Those findings, though 
not the product of the workings of the distri ct judge •s mind, are formally 
hi s; t hey are not to be rejected out-of-hand , and they wi ll stand if supported 
by ev idence . However, the mech ani ca l adopt i on of a li tigant •s findings 
is an abandonment of the duty imposed on trial judges by Rul e 52 , F.R. Civ.P., 
because fi ndings so made fail t o reveal t he discerning line for dec i si on. 

Appellate review of mechni cally adopted findings i s diffi cu l t . Those 
findings drawn with t he ins ight of a disinterested mind are . .. more helpful 
to the appel l ate court . However the trial judge•s duty to make forma l 
findin gs ex i st s not only to aid appellate review. Rul e 52 also seeks to 
evoke care on t he part of the trial judge in cons idering and adjudicat ing 
the facts in dis pute. The purpose of [Rul e 52] i s to require the tri al 
judge to formulate and articul ate his findings of f act and conclus ions 
of l aw in the course of hi s consideration and determinat ion of the case 
and as a part . of hi s dec is ion making process , so that he himse lf may be 
sat i sfied that he has dealt fully and properly with all the i ss ues in the 
case before he dec ides it. . .. 

Even though we may not summarily reject findings adopted verbatim, 
we must view the chall enged finding s and the record as a whol e with a more 
cr iti ca l eye to insure that the trial court has adequate ly performed its 
judicial fun ction . The greater the extent to whi ch the court• s eventual 
decision ref l ects no independent work on its part, the more careful we 
are ob li ged to be in our review. 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges only. It should not be cited. either in 
opinions or otherwise. 
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SLJBJEc:T: Declaring mistrial over objection of defendant in criminal prosecution 

In the normal case, the defendant in a criminal prosecution has a right to 
have his trial completed and his guilt or innocence determined by the jury originally 
selected. 

The purpose of the constitutional prohibition against 
double jeopardy is to prevent the government from making 
repeated attempts to convict an individual of an alleged 
offense, thereby subjecting him to embarrassment, expense 
and ordeal and compelling him to live . in a continuing 
state of anxiety and insecur i ty, as well ' as enhancing 
the possibility that even though innocent he may be found 
guilty ... . Thus a defendant has a valued right to 
have his trial comp leted by a particu l ar tribunal . 

United States v. Tinney, 
473 F.2d 1085 (3rd Cir. 1973) 

As the Fourth Circuit has recently noted. 

An improvidently granted mistrial precludes the particular 
tribunal, whether judge or jury, from passing on the 
accused•s guilt and thus ending the confrontation between 
him and society. 

Harris v. 6arn{, 
607 F.2d 1 4th Cir . 1979) 

Thus, if a mistrial is improvident ly declared by the trial court, double 
jeopardy will preclude retrial of the defendant. It is imperative, therefore, 
that a mistrial be declared by t~e trial court only after the most careful 
consideration. 

A mistrial is properly declared by a trial court only if there is a .. manifest 
necess ity .. for its declaration or if 11 the ends of publi c justice .. would otherwise 
be defeated. 

We think that in all cases of this nature, the law has 
invested Courts of Justice with the authority to discharge 
a jury from giving any verdict, whenever, in their opinion, 
taking all the circumstances into consideration, there is a 
manifest necessity for the act, or the ends of public 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges only. It should not be cited. either in 
opinions or otherwise. 
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SLJBJEc:f: Procedure to be followed when potentially prejudicial publicity has 
occurred during a criminal trial 

Not infrequently during t he course of a criminal trial the news media will 
disseminate information which, if seen or heard by a juror, has the potentiality 
of being prejudicial to the accused . 

If defense counsel claims that there has been publicity of that nature, the 
trial cour t mu ~t determine what, if any, action to take in order to protect the 
rights of the accused. 

In order to make that determination, the court must conduct a two-step inquiry: 
first, whether the publicity was in fact prejudicial, and second, if prejudicial, 
whether that publicity came to t he attention of any one of the jurors. 

With respect to the first step of the inquiry, courts of appeals have given 
this guidance: 

The critical question here is whether that material goes beyond the 
record . .. and raises serious questions of possi ble prejudice to the 
litigants. Of necessity, this question is a complex one. The court 
should consider how closely related to the case the material is. 
In this connection, the court should also examine the nature of any 
defenses raised in order to weigh the effects of the publicity on 
those defenses. Another important consideration is the liming of the 
publicity. Did it arise at a critical moment of the trial ... ? And, 
of course, occasionally there are cases where materi al is disseminated 
which not only recounts facts outside the record but also speculates 
directly on a defendant ' s guilt or innocence. 

United States v. Herring, 
568 F.2d 1099 (5th Cir. 1978) 

Once the [prejudicial] material is before the judge, he must 
determine whether it is prejudicial . That entails a determination 
of whether the publicity disclosed information about the defendant 
that would not be admissible before the jury, or that was not in fact 
adduced before the jury in open court. 

United States v. Crowell, 
586 F. 2d 1020 (4th Cir. 1978) 

If, after making the initial inquiry, the court determines that a juror, if 
exposed to the material, might be prejudiced against the accused, the court must 

Not For Citation ¢ ¢ ¢ Bench Comment is provided for the information of federal judges only. It should not be cited. either in 
opinions or otherwise 
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See al so United States v. Richardson, 651 F.2d 1251 (8th Cir. 1981); United 
States v. Polizz1, 500 F.2d 856 (9th Cir. 1974); Mares v. United States, 383 F.2d 
805 (lOth Cjr . 1967); and Coppedge v. United States, 272 F.2d 504 (D.C. Cir . 1959) 
cert. denied 368 U.S. 855 (1961). 

If prejudicial publicity has reached one or more jurors, the choice of remedial 
action is within the sound discretion of the trial court. 

If any of the jurors have been exposed, the questioning procedure will 
open the way for appropriate corrective measures -- cautionary 
instructions, excusing individual jurors when alternates are 
available, or a mistrial if nothing else will cure the pre-
judice . 

... What to do about the problem should remain the sound discretion of 
the district judge, and he should exhaust other possibilities before 
aborting a trial . 

United States v. Hankish, 
502 F.2d 71 (4th Cir. 1974) 
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SUBJECT: The jur y is not to be instructed on the admissibility of coconspirator statements 

Trial judges con tinue to instruct juries on the admiss ibility of coconspirutor statements 
even though Cour t s o f Appeals hove repeatedly held that it is now error or, at least, 
unnecessary and incorrect to give such on instruc tion. 

[ T]he admissibility of a coconspirator's statement under Fed.R .Evid. 
80 I (d)(2)(E) [is] exclusively a question for the j udge. The judge 
therefore err ed by permitting the jury to consider the admissibility 
question. 

United States v. Chaney, 
662 F .2d 11 48 (5th Cir. 1981) 

This type of instruction g1vmg the defendant a "second bite at the 
apple, " has been repea t ed ly held by our ci rcui t t o be al t ogether 
unnecessar y . 

United States v . Enright, 
579 F .2d 980 (6th C ir. 1978) 

See also United Stat es v. Federico, 658 F.2d 1337 (9th C ir. 1981). 

At one time t he accept ed prac tice was for the trial court to instruct the jury t hat 
they wer e not t o toke into consideration in their deliberations any stat ement of on 
alleged coconspira t or unless they found that the government hod proven that a conspiracy 
ex ist ed, that t he dec larant and the defendant were members of that conspi racy and that 
the statement was mode in furtherance of and in the cour se of the conspiracy. This 
meant, o f course, t ha t a jury could make the determination that it should not toke into 
consideration a statement already admitted into evidence by the court. 

Since the adoption of the Federal Rules of Evidence the appellate cour t s hove 
mode c lear that the dec i sion to admi t or reject a coconspi rator statement is that of the 
trial court alone -- t he j ur y plays no part in that decision. If the st at ement is admitted, 
the jury treats it as it does any o ther piece of evidence. 

[ Rule 104(o) of the Federal Rules of Evidence] clearly requi res that 
the judge alone shall det ermine the odmissibil ity of the evidence. 
Shor tl y be fore the pr omulgation of the Federal Rules of Evidence, the 
Supreme Court in U .S. v . Nixon, 418 U.S. 683 (1974), stated that the 
issue is "to be decided by the trial judge." 418 U .S. at 70 I, n. 14. 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges only. It should not be c ited. either in 
opintons or olherwise. 
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SLJBJEc:f: Instructing defendant prior to an effective waiver of right to counsel 

In Faretta v. California, 422 U.S. 806 (1975) the Supreme Court held that a 
defendant had a constitutional right to represent himself. In exerc1s1ng that 
right, however, the Supreme Court stated that the defendant must be "made aware of 
the danger s and disadvantages of self- representation so that the record will 
establish that he knows what he is doing and his choice is made with eyes open." 
Only if defendant is aware of the implications of self-representation is it clear 
that any wai ver of the right to be represented by counsel is made "competently and 
intelligently." 

The Courts of Appeals have held that it is the responsibility of the trial 
judge to make sure the defendant understands these implications . 

[I]n the case of the defendant who articulately and unmistakably 
asserts his desire to avail himself of the constitutional right to 
self-representation established by Faretta, the fact of central 
concern to the Supreme Court is awareness by the defendant of 
"the dangers and disadvantages" attendant upon that course. The 
most certain assurance of that awareness is by a colloquy on the 
record between judge and defendant. The inquiry so made by the 
t r ial court should be addressed, and normally may be confined to 
that subject .... 

In the future, cases involving a criminal defendant's claim of 
his constitutional right to self-representation, we, in the 
exercise of our supervisory power over the administration of 
criminal justice in this circuit, enjoin upon the District Court 
the practice of making clear on the record the awareness by 
defendants of the dangers and disadvantages of self-representation 
as to which the Supreme C9urt in Faretta has voiced its concern. 

United States v. Bailey, 
675 F.2d 1292 (D.C. Cir. 1982) 

As the court in United States v. John son, 659 F.2d 415 (4th Cir . 1981) indicated, 
"Merely asking a defendant if he wants an attorney is inadequate to inform the 
defendant of his right to counsel . " While it i s generally up to the trial court to 
conduct the co lloquy with the defendant as it deems appropriate under the circumstances, 
the court in United States v. Welty, 674 F. 2d 185 (3d Cir . 1982) has given some 
guidance. 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges only. It should not be cited, either in 
opinions or otherwise. 
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SUBJECf: The Right to Jury Trial in Criminal Contempt Proceedings 

In an earlier Bench Comment (1981, No. 2), the need for the trial court to 
identify contempt proceedings as being civil or criminal was discussed. It was 
noted there that the contemnor in a criminal contempt 11 is cloaked with the safe
guards of one accused of a crime. 11 One of those safeguards is the right to have 
the issues of fact tried to a jury. 

The Sixth Amendment right to a jury trial applies to criminal contempt to the 
same extent that it does to any other criminal proceeding. United States v. 
Troxler Hoisery Co., Inc., 681 F.2d 934,935 (4th Cir. 1982). While 11 petty 11 con
tempts, like other petty crimes, may be tried without a jury, there is a right to 
jury trial in prosecutions for 11 serious 11 criminal contempts. Bloom v. Illinois, 391 
U o S. 194 (1968 ). Further, Rule 42 (b) of the Federal Rules of Criminal Procedure 
provides for the right "in any case in which an act of Congress so provides ." 

While the pettiness or seriousness of an offense is determined ordinarily by 
reference to the punishment authorized by statute, 11 Congress, perhaps in recogni
tion of the scope of criminal contempt, has authorized courts to impose penalties but 
has not placed any specific limits on their discretion. 11 Frank v o United States, 395 
U.S. 147, 148 (1969). Accordingly, the severity of the penalty ac tually imposed 
serves as the best indication of the seriousness of a particular criminal contempt. 
In this regard, the Supreme Court has adopted a "bright line" test to determine 
whether a term of imprisonment imposed on a contemnor is petty or serious; it 
relies on 18 U.S.C. §1(3) which defines petty offenses as those for which punish
ment does not exceed six months imprisonment or a fine of not more than $500. 
Muniz v. Hoffman, 422 U.S. 454, 476-477 (1975). 

As to individual contemnors, it has been uniformly held that imprisonment for 
longer than six months without opportunity for jury trial is constitutionally imper
missible. Codespoti Vo Pennsylvania, 418 U.S. 506, 512 (1974); Frank Vo United 
States, supra. However, the Frank Court further distinguished the imposition of a 
prison sentence from the imposition of a probation sentence and concluded that the 
imposition of a term of probation, even for a period as long as five years , did not 
raise an otherwise petty offense to the level of a serious crime and, therefore , did 
not warrant a jury trial. Id. at 510-511. See United States v. Gedraitis, 690 F.2d 
351 (3rd Ciro 1982 ). Finalfy, several courts of appeals have also noted the 
significance of the $500 fine level for individual defendants; once that amount is 
exceeded, the offense is serious and a jury trial required. United States v . 
McAlister, 630 F.2d 772 (lOth Cir. 1980); United States v. Hamdan, 552 F o2d 276 
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Because the applicable law is to some extent still in a s t a te of flux, trial 
courts should , of course , consult the controlling decisions in their own circuits as 
to the applicable quantum of proof pertaining to the admission of coconspira tor 
stat ements and the action to be taken by a trial court upon a motion to strike a 
conditionally admitted coconspirator statement. 
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SUBJECT: The Quantu m of Proof Required for the Admission of Coconspirator 
Statements 

Before admitting a coconspirator statement, the trial judge is r equired to find 
that a conspiracy existed, that the defendant and the maker of the s t at ement were 
members of that conspiracy , and that the statement was made during the course of 
and in furthe rance of the conspiracy. 

The rules do not specify, however, the quantum of proof required to support 
the court ' s findings . All the courts of appeals have now fixed that q u antum for 
their respective circuits. However , the circuits are not in agreement. 

The majority of the circuits have held that the findings of the trial court 
must be supported by a "preponderance of the evidence , 11 that is, that each of the 
requisite findings must be more probably true than not. See United States v . 
Petrozziello , 548 F. 2d 20 (lst Cir. 1977); United States v .Stanchich, 550 F.2d 
129 4 (2d Cir . 1977); United States v . T rowery, 542 F . 2d 623 (3d Cir. 1976), 
cert. denied, 429 U . S . 1104 0977); United States v . Stroupe, 538 F.2d 1063 (4th 
Cir. 1976); United States v. Enright , 579 F.2d 980 (6th Cir . 1978 ); United S t ates 
v. Santiago, 582 F . 2d 1128 (7th Cir . 1978); United States v . Bell, 573 F. 2d 1040 
(8th Cir . 1978); United States v . Andrews, 585 F . 2d 961 (lOth Cir . 1978) . 

The D.C., Fifth, Ninth, and Eleventh Circuits have enunciated the standard 
of admissibility in terms of "substantial independent evicience . 11 See Uni ted S t ates 
v . Jackson, 627 F.2d 1198 (D.C. Cir . l 980) . The Fifth Circuit (followed b y the 
Eleventh Circuit in United States v . Bulman, 667 F . 2d 1374 (11th Cir.) , cert. 
denied , 456 U.S. 1010 0982 )), has expressed its standard in these words: 

"We conclude that . . . a declaration by one d e fendant is 
admissible against other d efendants only when there is a 
'sufficient showing, by independent evidence , of a conspiracy 
among one or more other defendants and the declarant and if 
the declarations at issue were in furtheran ce of that 
conspiracy, 1 

• and that 'as a preliminary matter, t h ere 
must be substantial, independent evidence of a conspiracy at 
least enough t? take the question to the jury . 111 

United States v . James , 
590 F. 2d 575 , 581 (5th 
Cir. ) , cert. denied, 442 
u.s. 9f7lT97 9) 
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SUBJECf: The Victim and Witness Protection Act of 1982 and Pleas of Guilty or 
Nolo Contendere: Duty of the Court to Advise That the Defendant 
May Be Ordered to Make Restitution 

Rule ll(c) of the Federal Rules of Criminal Procedure requires a court, prior 
to its acceptance of a plea of guilty or nolo contendere, to inform the defendant 
of, and to determme whether he understands, not only the nature of the charges 
to which the plea has been tendered and the mandatory minimum penalty, if any, 
but also the maximum possible penalty provided by law. 

Section 5 of the Victim and Witness Protection Act of 1982 creates, among 
other things, another penalty to which a defendant may be subject if convicted of 
an offens e under Title 18 of the United States Code or an offense under subsection 
(h), (i), or (n) of section 902 of the Federal Aviation Act of 1958 (49 U.S.C . 
§ 1472). If convicted, the defendant may be ordered to make restitution to any 
victim of the offense. 18 U . S . C. § 35 79. 

While no court to date has ruled on the applicability of Rule 11 (c) to the 
d e fendant• s potential liability under the restitution provisions of the Victim and 
Witnes s Protection Act, the Judicial Conference Advisory Committee on Criminal 
Rules has proposed that Rule ll(c) be amended to make explicit the court•s obli
gation to advise the defendant of its power to order restitution, as "re stitution is 
deemed a part of the defendant1s sentence, S. Rept. No. 97-532, 97th Gong., 2d 
Sess. 30-33 (1982). 11 As proposed, Rule ll(c) would read in part: 

(c) ADVICE TO DEFENDANT. Before accepting a plea of guilty 
or nolo contendere, the court must address the defendant 
personally in open court and inform him of, and determine that 
he understands'· the following: 

(l) and when applicable, 
that the court may also order him 
to make restitution to any victim of 
the offense; 

The Bench Book Committee of the Federal Judicial Center has als o taken 
cognizance of the possible sentencing consequences of 18 U . S. C. § 3579, and has 
sugges ted that trial judges advise the d e fendant of his being subject to an order 
making restitution to the victims of the offense under which he has pled . See 
Chapter 1. 06E of the Bench Book for United States District Court Judge s. 

(over) 
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SUBJECT: Defendants May Not Waive Requirement of Unanimous Verdicts in Federal 
Criminal Trials 

Although rule 31(a) of the Federal Rules of Criminal Procedure provides that 
the verdict in a federal criminal trial 11 shall be unanimous, 11 the rule does not 
expressly forbid a waiver of unanimity by a defendant. Several courts of appeals, 
however, in cases where the deliberating jury had indicated a deadlock, have held 
that a unanimous verdict is mandatory and may not be waived. 

The Second Circuit, in United States v. Pachay, 711 F.2d 488 (2d Cir. 1983), 
distinguishing the acceptance of a jury of less than twelve, stated that there were 
two strong reasons for concluding that unanimity could not be waived . First, 11 the 
general practice of the drafters of the Criminal Rules was to authorize waiver in 
express terms whenever waiver of a mandatory requirement concerning the jury was 
to be permitted. 11 Id. at 490. Unlike rules 23(a) and 23(b) (as well as rules 5(c) 
and 7 (b)) where waiver is expressly noted in the rule, rule 31 (a) contains no such 
language. Second, 11 the intent of the drafters .•. not to permit waiver of unanim
ity is evident from the history of the Rule. 11 Id. Early drafts of the rule (pre
pared in 1942 and 1943) contained a provision that would have permitted the parties 
to agree to non-unanimous verdicts. In response to criticism about that provision, 
including a concern that defendants might be coerced into accepting a less-than-un
animous verdict rather than risk other prejudicial consequences upon refusal, the 
drafters subsequently deleted that clause thereby reflecting a 11 deliberate decision 
to omit a provision for waiver of unanimity. 11 Id. at 491. Accord United States v . 
Lopez, 581 F.2d 1338 (9th Cir. 1978); Hibdonv. United States, 204 F.2d 834 (6th 
Cir. 1953) . But see United States v . Chavis, 719 F.2d 46 (2d Cir. 1983) (suggest
ing that waiver might b e effective if trial judge makes 11 searching inquiry 11 to insure 
that it is intelligent, voluntary, and not as a result of 11 a promise, threat, or 
someone•s suggestion 11

). 

While noting that the language and history of rule 31 (a) provides further 
evidence that the unanimity requirement may not be waived, the Third Circuit also 
found constitutional grounds for that conclusion. In United States v. Scalzitti, 578 
F.2d 507, 511 (3d Cir. 1978), that court noted: 

Five Justices of the Supreme Court have concurred in the 
view 11 that unanimity is one of the indispensable features of 
federal jury trial. 11 Apodaca v. Oregon, 406 U.S. 404, 369, 92 
S. Ct. 1628, 1637, 32 L. Ed. 2d 184 (1972) (Powell, J., 
concurring) (emphasis in original). 

See also United States v . Morris, 612 F.2d 483 (lOth Cir. 1979) (unanimity applies 
not only because of the criminal rules but also by reason of the Sixth Amendment). 
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SUBJECf: Recent developments r egarding standards and proce dures for barring 
the public from the courtroom during a crimin al trial 

Public access to criminal trials is not a n absolute right, but courts tha t opt 
for closure mus t hrst hold a hearing, then make specific findings to justify their 
d ep arture from the norm of an ope n cour troom , several circuits ha·, ,~ held . 

The circuits' guidance has been necessary because the Supreme Court has 
found a presumption of open ness but it has not spelle d out how that p resumption 
should be t ested . In Press-Enterpnse Co. v . Superior Cou rt , 104 S . Ct. 819 
(1984 ), the Court ruled that trial proceedings should gene rally be open to the 
public, and h e ld that 11 the presumption of openness may b e ov ercome only by an 
overriding inter es t based on finding s tha t closur e is essential to preserve higher 
values and 1s narrowly tailored to serve t h at in terest. 1' Id . at 824 . 

Press-Enterprise , which deal t with jury- s e lection proceedings , r elied on the 
Court 1s earlier holdings in Richmond Newspap e r s, Inc. v . Virginia, 448 U . S. 555 
( 1980) a nd Globe Newspaper Co. v . b upe rior Court , 457 U . S . 596 ( 1982 ) . In 
Richmond Newspapers , the S u preme Court found 11 a presu mption of ope nness i n h eres 
in the very nature of a trial un der our system of justice , 11 44 8 U . S. a t 573 , and 
h eld tha t 11 [ a ]bsent an overnding interest [in closure ] articulated in finding s , the 
trial of a criminal case must be open to the public . 11 Id. at 58 1. In Globe News
paper Co .• the Court held that II [ a] lthough the right or access to criminal trials is 
of Constitutional stature , it i s not ab so lu te , 11 and require d that the jus tification for 
d enying access 11 must be a weighty one. 11 457 U . S . at 606 . 

At issue in all three cases was the public ' s independent right of acces s to trial 
proceedings , not the defen dants' right to an open trial. The defendants did not 
obJect to the closed trials, or , in the case of Press-Ente rprise, to the closed 
jury-selection proceedings . 

The leading case on access to pretrial proceedings, Gannett v . DePasqu a le, 
443 U.S. 368 (1 979 ), did not grant the broad p u b lic access that Richmond 
Newspapers and its progeny granted to trials . In Gannett the defendant did not 
oppose closure, and the Court found that the public had no inde p endent Sixth 
Amendment right of access . Very recently , however, the Su pre me Court s tate d m 
Waller v . Georgia , 104 S . Ct. 2210 (!984), tha t 11 [ c ]losure ot a suppression h e aring 
over the objections of the accused mu s t meet t h e t ests s e t out in Press-Enterprise 
and its s u ccessors . 11 Id . at 2L16 . But none of these cases--Ric hmond Newspap ers, 
Globe Newsp aper , .Press-Enterprise and Waller--prov ide s t andar ds for d ec1ding 
wh e the r there is an overriding interest i n closure of a trial or pret n al proceedings. 
T o fill that void, two circuits h ave adopted a tes t proposed b y Jus tice Blackmun in 
his Gannett dissent as a s t an dard for measuring the need for closure . 
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uefendant1S fair-trial rights, that alternative S;.Jieguards INOUld be in0fiectivc-, <.~nd 
that closure would prevent the <1nticipate<.l harm. Therefore . the court held that 
closure was justifiect. ln re Greensboro News Co., 727 F . 2d d 1J24-25. 

ln United States ex rei. Pulitzer Publishing Co., 635 F'. 2c] 676 (St h Cir. 1980) , 
which posed the same issue as Greensl>oro News, the Eigh th Circuit ordered jury 
selection to be held openly. It rtid not refer to the Blackmun l('st explicitly, but 
appeared to embrace it by disapproving clrJs ure becau.:;~ 

[ t] he trial judge aid not inquire or attempt to find an 
alternate so1utwn which vwuld have met the need t o 
insure fairness and, most ir11portantly, the trial 
judge made no findi.ngs on the record to s uppurt closun:: , 
as r equired by Richmond Kewspapers. . . . 

Id. at 677 

ln a subseque nt cast, the ~ighth Circuit adcied the requirement tha t closure be 
preceded by an opportunity to be heard: 

Here, the District Court declined to hear objectwns that a 
reporter wished to voice, informing her instead that the 
hearing would be closed and that it would consider h e r 
obJections at some later time. \ 'le think this <'lction was too 
precipitate. Whenever an objectJOn to closure i !:' made, the 
Court must allow the objecting pn·ties a rt:!aflonable oppor
tunity to s tate their objections . 

In r e lowa Freedom of 
Information Council, 
724 F . 2d 6~8 , 6&1 
(8th C::ir . 1983) 

In light of these decisions, it would appear prudent for a trial court not to 
close tnal proceedings unless the court conducts a hcarmg and makes a findin g 
tha t , in the absence of clos ure, there is a ::;ubstantial probability tha t (l) U·.e right 
of the defendant to a fair trial woulc. be impaired, ( ~) steps less drastic than 
closure would be ineffective to preserve the defendant ' s right to a fair trial , (3) 
clos ure would achieve the desired goal of protecting the defendant's right to a tair 
trial, and (4) the closure ordered by the court was as n arrow as possible . 
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SUBJECT: Disclosure of presentence reports to third parties 

Un der Federal Rule of Criminal Procedure 32 (c) {3) , defendants have the right 
to examine presentence reports at a reasonable time before sentencing. While the 
rule cont ains detailed provtswns limiting s uch disclosure and procedures for 
challen ging the accuracy of the reports, it is en t irely silent about disclosures to 
third p arties . In the face of that silence, courts have had to decide , fo r example , 
wh ether coconspira tors who are being tried sep a rately, state agencies that regulate 
corporate defendants, or defendants ' judgment c r e ditors are entitled to disclosur e of 
s uch r ep orts to further their own interests. 

None of the courts of appeals that have r eviewed third-party r equests h ave 
approved di s closure; however, three circuits (the Second , Fourth , and Seventh ) 
would permit disclosure in certain circumstances, while t wo circuits (the 
Fi fth and Tenth) prohibit third-party disclosure entirely . The Second Circuit 
r ecently held that a balancing test s hould be applied; "the di s trict court should not 
authoriz e disclosure of a pre-sentence report to a third person in the absence of a 
compelling demonstration that disclosure of the report i s required to meet the ends 
of justice ." United S tates v . Charmer Industries , 711 F. 2d 1164, 1175 (2d Cir . 
1983 ) . In tha t case , the defendant--a liquor-distributing corpora tion--had been 
convicted of anti trust viola twns, triggering the prepara tion of a presentence 
r ep ort. That r eport was la ter sought b y a s t a te liquor-regulatory agency t h at had 
jurisdiction over a liquor business a ffiliate d with the corporate defendant. 

In ruling that the report should not be disclosed to the state agency , the 
Second Circuit enumerated factors that generally mitiga te against disclosure. They 
include the fac t that pre sentence reports 11 frequ ently contain hearsay and informa
tion not r e levant to the crime charged , " and that even a successfully challenged 
statement , excluded for purposes of sentence determination, "r emains i n the report," 
so that "the presumption of accuracy is not necessarily warr anted in an unrelated 
context. " Id . at 1175-76. 

Furthermore , the court found , the presentence r epor t remains "a court docu
ment," and 

[t]he implication of Rule 32(c)(3)(D ) is that the report 
should not routine ly be made available t o t hird persons, 
for th rJt s ubpart provides that , unless the court dir ects 
othe rwise , any copies of the r eport that are provided to 
the defendant, his counsel, or the a ttorney for the 
gover nmen t must b e r e t u rned to the probation officer 
i mmediate ly after sen tence is imposed. 

7ll F . 2d at 1172 
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SUBJECT: Procedures for dealing with stipulations of fact in criminal trials 

Stipulations of fact in criminal actions are usually significant and sometimes 
virtually the equivalents of guilty pleas. Some defendants who have made such 
stipulations and then been convicted have subsequently challenged their convictions 
on the ground that they did not receive the warnings mandated by Fed. R. Crim. 
P. ll before entering what amounted to a guilty plea. 

Rule ll requires , inter alia, that a defendant be advised of the consequences 
of his guilty plea and that the court inquire into its voluntariness. 

Circuits that have addressed the issue have held that there is a functional 
difference between stipulations of fact and pleas of guilty and that the rule 11 
requirements do not apply to the former. 

In United States v . Robertson, 698 F.2d 703 (5th Cir. 1983), the defendant 
did not dispute the allegation that he had escaped from prison, but asserted several 
defenses , including violation of his right to a speedy trial, in a pretrial motion to 
dismiss. The case was tried on stipulated facts, with Robertson conceding the acts 
charged but not pleading guilty, in order to preserve his right to appeal the denial 
of the motion to dismiss. Robertson was convicted. On appeal he argued that the 
stipulation should have been treated as a guilty plea and that rule ll should have 
been applied. · 

That contention was incorrect, the Fifth Circuit ruled. Rule 11 11 was designed 
to insure that guilty pleas are not tainted." Id. at 708. Taint flows from plea 
bargains, the court held, stating: 

The only two situations in which the Federal Rules 
of Criminal Procedure authorize a prosecutor to barg<;1in 
with a defendant is where a defendant agrees to plead 
guilty or nolo contendere. 

Id. See also United States v. Foundas, 610 F.2d 298, 302, reh'g denied, 615 F.2d 
TI30 (5th Cir. 1980). 

In United States v. Stalder, 696 F .2d 59 (8th Cir. 1982 ), the d e fendant 
stipulated to all the government's allegations but did not plead guilty .. because he 
wanted to appeal the decision on a pretrial suppression motion . When h e later 
contended that the rule II requirements applied to him, the court held that 111 [a]n 
inquiry as thorough as that presented by Fed. R. Crim. P. 11 is not required 
before the District Court accepts a stipulation of facts establishing guilt frol'!l a 
criminal defendant.' " Id. at 62, quoting United States v . Lawriw, 568 F.2d 98, 
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In United States v. Strother, 578 F.2d 397 (D.C. Cir. 1978), the defendant 
moved before trial to suppress evidence . After an adverse ruling on the motion, he 
agreed to waive a jury trial and stipulate to key facts, with the understanding that 
he would then appeal any adverse judgment. On appeal he challenged not only the 
decision on the suppression motion but the trial court's failure to follow rule 11 
procedures. The conviction was affirmed . Rule 11, read literally, is inapplicable, 
the court held, but added, 

[W]e have a continuing concern with cases like this 
where it seems reasonably clear that appellant, and 
certainly his counsel, realistically viewed their hope of 
success as mainly residing in an appellate reversal of the 
trial court's denial of the pretrial motion to suppress. 
Although the acceptability to them of a trial to the court 
on stipulated evidence cannot in law be equated with a 
guilty plea, in these circumstances the prospects of 
victory at trial, as distinguished from prevailing on 
appeal with respect to a legal point, were, at best, 
obscure. 

It would appear, therefore , that waiver of a jury 
trial in this context is freighted with what is perhaps 
more than ordinary significance, and the trial judge 
should arguably be at some special pains to satisfy 
himself that the defendant is fully informed about 
precisely what it is that he is giving up. One way of 
doing that would be to take heed of at least some of the 
advices enumerated in Rule ll(c). 

Id. at 404. See also United States v. Dorsey, 449 F.2d 1104, 1107-08 (D.C. Cir. 
1971), and cases cited therein. 

It thus appears that although rule 11 does not apply to the acceptance of 
stipulations of fact, in cases in which such stipulations are so extensive as to 
amount to the virtual equivalent of a guilty plea, it is the better practice for a 
court to ensur e itself--by inquiry of the defendant on the record, both that the 
defendant is acting voluntarily in entering into such stipulations and that he 
understands their legal effect. 

Specifically, the inquiry on the record should make clear that the defendant 
has read and signed the stipulation of facts, and that he understands 

,• 
0 That he has a constitutional right to public and speedy trial. 

0 That he has a right to a trial by jury. 

0 That he has a privilege against self-incrimination. 

0 That he has a right to be confronted by, and to cross-examine, all witnesses 
who may accuse him and a right to use the court's process to subpoena witnesses to 
testify on his behalf. 

0 That by signing the stipulation, he knowingly waives his constitutional rights 
as they pertain to the trial. 
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The six circuits that have ruled on the bail-pending-appe=:~.l prov1s1ons of the 
Crime Control Act of 1984 have all concluded that the legislation requires a con
victed defendant seeking bail pending appeal to show (1) that the pending appeal 
will involve a substantial question of law, and ( 2) that if the question is decided in 
the defendant's favor, it will likely produce a reversal or a new trial. The rulings 
do not require the defendant to persuade the trial judge that reversal is likely. 

The act's bail-pending-appeal provision, 18 U.S. C. § 3143, was first examined 
in detail by the Third Circuit in United States v. Miller, 753 F. 2d 19 (3d Cir. 
1985) . The appellants were denied bail after their convictions, pursuant to the new 
legislation's provision that conv icted defendants who have filed appeals are not 
entitled to bail while the appeal is pending unless the appeal "raises a substantial 
question of law or fact likely, to result in reversal or an order for a new trial" (18 . 
u.s.c. § 3143(b)(2)). 

The tria l court refused to grant the motion for bail, pending the de termination 
of the defendants' appeal. The trial judge interpreted the statute to mean virtually 
that "'the district judge has to determine that he has probably made an error in the 
decision that he has rendered .... "' Miller, 753 F. Zd at 22. 

The Third Circuit concluded that "this is not the correct interpretation of the 
statutory language, [which] cannot be read as meaning, as the district court 
apparently b elieved, that the district court must conclude that its own order is 
likely to be r eversed. 11 Id. at 22-23 . 

The error in that interpretation, the court said, is that it 

Id. at 23. 

would render language in the statute surplusage 
because every question that is likely to be reversed 
must by definition be 11 substantial. 11 ••• Instead, that 
language must be t:ead as going to the significance 
of the substantial issue to the ultimate disposition 
of the appeal. . . . A court may find that reversal or 
a new trial is "likely" only if it concludes that the 
question is so integral to the merits of the conviction 
on which defendant is to be imprisoned that a con
trary appellate holding is likely to require reversal 
of the conviction or a new tria l. 

Applying its interpretation, 
section 3143 (b) (2), r equiring the 

the court devised a bifurcated restatement of 
district court to find 11 (3) that the appeal r aises 
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formulation. It separately defined what "likely to result in reversal or ... a new 
trial" means. "We assign to 'likely' its ordinary meaning of 'more probable than 
not."' United States v. Valera-Elizondo, 761 F.2d 1020, 1025 (5th Cir. 1985). 

The Eighth Circuit has also followed the Miller formulation and the Giancola 
close-question analysis. It, too, spelled out the definition of likely in the- context 
of reversal or remand as "more likely to happen than not. h United States v. 
Powell, 761 F. 2d 1227, 1233 (8th Cir. 1985) (en bane). But the court noted that 
"[o]n the other hand, the defendant does not have to show that it is likely or 
probable that he or she will prevail on the issue on appeal." Id. at 1234. 
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SUBJECf: What does Federal Rule of Criminal Procedure 32(c) (3) (D) require a 
sentencing judge to do when a defendant challenges the accuracy of 
the presentence report? 

Fed. R. Crim . P. 32(c) (3) (D), which became effective August 1, 1983, 
provides : 

If the comments of the defendant and his 
counsel or testimony or other information introduced 
by them allege any factual inaccuracy in the pre
sentence investigation r eport or the summary of the 
report or p a rt thereof, the court shall, as to each 
matter controverted, make (i) a finding as to the 
allegation, or (ii) a determination that no such 
finding is necessary because the matter 
controverted will not be taken into account in 
sentencing . A written record of such findings and 
determinations shall be appended to and accompany 
any copy of the presentence investigation report 
thereafter made available t o the Bureau of Prisons 
or the Parole Commission. 

A number of appellate decisions make clear that a failure to comply with the 
procedural requirements of this rule may cause an otherwise valid sentence to be 
vaca ted . 

In United States v. Velasquez, 748 F.2d 972 (5th Cir. 1984), the defendant 
pled guilty to illegal transporta tion of aliens. At sentencing, his attorney objected 
to the label "notorious alien smuggler" used in the presentence r eport to describe 
the defendant. The attorney argued that the description implied that the defendant 
was actively involved in smuggling aliens and was known by law enforcement 
officials for such activities when in fact the defendant had only allowed illegal aliens 
to stay in his apartment and to use his car. The district court sentenced the 
d efendant without making any response to the attorney's objection. The Fifth 
Circuit vacated the sentence. In so doing, the court stated at page 974: 

Once Velasquez met his burden under the 
rule , the court was required to make either a 
finding as to the allegation or a statement that the 
controverted matter would not be considered. . • . 
Once it is found that the district court failed to 
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In United States v. Pettito, 767 F.2d 607 (9th Cir. 1985) the defendant 
challenged the accuracy of the presentence report. The trial cour t permitted 
defendant to comment on the report, but did not make written findings and attach 
them to the report. In remanding the matter for resentencing , the court of appeals 
stated at page 610: 

Unless the court makes written findings, even if it 
finds a challenged allegation in the presentence 
report untrue, and does not rely on it for 
sentencing, prison or parole officials may 
subsequently receive the uncorrected report and 
rely on the false allegation in correctional or parole 
decisions. That possibility is precisely what rule 
32(c) (3) (D) seeks to prevent. 

These decisions make plain that rule 32(c) (3) (D) means what it says and that 
when the accuracy of a presentence report is challenged in any way, the sentencing 
judge must directly respond to that challenge by stating on the record (a) the 
court's findings concerning the challenged matt er or (b) that the court will not take 
the controverted matter into account in sentencing the defendant. The court must 
in addition attach a written record of its findings to the presentence report, or it 
may comply with the rule by an oral statement from the bench. In that event , a 
transcript of that statement should be attached to the presentence report. See 
United State s v . Castillo-Roman, 774 F.2d 1280 (5th Cir . 1985) (remand to permit 
district court to append copy of transcript to presentence report). 

Although some appellate courts may interpret the requirements of the rule 
differently, see United States v. Hill, 766 F.2d 856, 858 (4th Cir. 1985) (trial court 
must state onrecord how it treats controverted fact in sentencing' but need not 
make finding that the controverted fact is true or not true) a trial court may well 
find it prudent and not burdensome to make explicit and detailed findings. 
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SUBJECf: The timing of pretrial detention motions and. hearings on such motions 
under the Bail Reform Act of 1984 

The Bail Reform Act of 1984, 18 U.S . C. § 3141 et ~· · permits pretrial 
detention of certain defendants where, after a hearing, a judicial officer 
determines that no conditions of release will assure the safety of the community 
and the presence of the defendant for trial. Under the statute, a hearing on a 
motion for pretrial detention of a defendant must be held 11 immediately upon the 
person's first appearance before the judicial officer unless that person, or the 
a ttorney for the Government, seeks a continuance . 11 18 U.S.C. § 3142(f). 
Continuances are limited to three days upon motion of the Government and five 
days upon motion of the defense, except upon a showing of good cause. Id. 
The circuit courts have now begun to interpret these timing requirements. 

11 First Appearance" 

The circuits have r eached differing interpretations of the "first appear
ance" r equirement. Typical of courts holding that this requirement does not 
preclude a motion for pre trial detention--by the court or by the governMent-
at a time later than the defendant's initial appearance in court is the holding of 
a 5-4 majority of the Eighth Circuit in United States v. Maull, 773 F. 2d 1479 
( 8th Cir. 1985) : 

A fair reading of the statute is not that a detention 
hearing must be held "immediately" whe n a defendant first 
appears in court, else to be forever b a rred, but rather that 
once a motion for pretrial detention is made, a hea ring must 
occur promptly thereafter. 

Id. at 1483. The district court could therefore hold a detention hearing on its 
own motion at the time of reviewing a mag istrate' s order setting conditions of 
release. Id. The Eleventh Circuit, on similar r easoning, held that a detention 
hearing could be held upon motion of the government at the preliminary h earing 
even though bond had been set at the defendant's initial appearance before a 
r.:1agistrate. United States v. Medina, 775 F.2d 1398 (lith Cir. 1985). See also 
United States v. Delker, 757 F. 2d 1390, 1393-94 (3d Cir . 1985) (statutory 
language does not require "that a hearing may be had only upon the defen
dant's appearance before the first judicial officer h e or she faces"; therefore, 
district court may conduct second evidentiary hearing on detention issue upon 
r eview of magis trate's previous determination that detention is not required). 
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magistrate , it was permissible for the magistrate to set a detention hear ing for 
five days later to enable the defendant to obtain counsel. United States v . 
Fortna, 769 F.2d 243, 248-49 (5th Cir. 1985 ) . 

Under the statut e , a continuance of more than five days upon motion of 
defense counsel may be granted for 11 good cause . 11 The Al-Azzawy court held 
that an eight-day continuance at the simple r equest of defense counsel was 
improper: 

[A] continuance to suit the schedule of counsel for a 
detained individual is not a continuance for good cause, at 
least in the absence of a showing that no other lawyer is 
available to h andle an earlier h earing , tha t the time is in 
fact n ecessar y for preparation, or of some other valid 
reason clearly set forth in the r ecord. 

Id. at 1146. Similarly, the Hurtado court held that , even if defense counsel 1s 
s uggestion of a hearing date constituted a motion for a continuance , it was 
error for the magistrate t o grant a continuance of more than five days solely in 
order to permit the othe r defendants to obtain coun sel. Slip op. at 1619-22. 
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SUBJECT: When does Rule 12 (e) r equire a jud!!P. to rule on an evidentiary notion 
before trial begins? 

Must a court rule on every evidentiarv Motion before trial b egins if failure 
t0 rule before trial adve rse ly affects the gove rnment's rig ht to appeal? That is 
the question raised b y the inte rplay of Fed. R. CriM. P . 12 anci the Crininal 
Appeals Act, 18 U.S.C. § 3731 (1982 ). Section 3731 allows prosecutors--but not 
defendants--to take interlocutory appeals of district court decisions on certair. 
motions, s uch a s those to allow or exclude propos~d testimony. Rule 12(e) 
requires such motions to be decided before trial if a right to appeal would be 
adv ersely affected by a delayed r u ling. 

The issue may arise , for example , when an action must be r etrie d. In 
that event the government will sometimes seek a pretria l rulin g th a t evidence 
rejected a t the first trial will be admitted <l t the second . 

The CriMinal Appeals Act anci Ru le 12(e), taken in conjunction, would seem 
to compel a district court to rt!le before trial on every pretrial evidentiary 
motion since a failure to do so might ad versely affect the government's right to 
appeal. 

The first court to address this issue rulecl , however, tha t the trial court 
need not a lways rule upon such motions in ::l.dvance of trial. United ~· t<ttes v . 
Barle tta, 644 F.2d 50 (1st Cir. 1981) . 

In Barletta certain government evidence was ruled inadmiss ible at t h e defen 
dant' s first trial. That trial ended in a hung jury. Before r e tri a1 the govern
ment moved for an order admitting the excluded evidence . When t he district 
court declined to rule b e fore trial, the government sought mandamus. 

As a threshold ruling , the appellate court held th at the gover nmen t may 
appeal from any pretrial evidentiary ruling but observed th at t h ere were in
herent problems in compelling a court 

to rule prior t o trial on all such [eviden tiary I issues . We 
s h are in full the district court's concerns for crowded 
dockets and judicia l economy , and we agree that many 
motions t o exclude can be decided only on the basis of 
detailed consideration of other eviden ce to b e intrcduced a t 
trial. Requirinl! s uch r:~otions t o b e ciecided prior to t rial 
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[ 0] ncC' a district court has decided that a motion may he 
raised prior to trial unde ::- 12 (b) --that (In issue is suf
ficiently 11 capable of deterP1ination without the trial of the 
general issue 11 --it may then find no 11 good c2use 11 for d efer
ring a ruling under J2(e), si11ce to do so would adversely 
affect the government ' s right to appeal unde r ~ 3731. 

That a district court must rule in advance of trial on certain motions but 
has the discretion to avoid so ruling on others was also the holding in United 
States v . Layton, 720 F.Zd 548, 553 (9th Cir. 1983) ( 11 ln deciding whether to 
hea r a motion before trial, the district judge must ba1ance a desire to preserve 
the government's right of appee~l against the inefficien cy created by conducting 
a mini-trial before the actual trial 11

), cert. denied, 465 U.S . 1069 (]984), later 
appeal, 767 F. 2d 549 (9th Cir. 1985) . --
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SUBJECT: Application and Effect of Rebuttable Presumptions Created by the 
Bail Reform Act of 1984 

The Bail Reform Act of 1984 permits pretrial d e tention of a criminal 
defendant wher e, after a hearing, a judicial officer determines that no con
ditions of release will reasonably assure the safety of the community and the 
appearance of . the defendant at subsequent proceedings. The statute creates 
two rebuttable presumptions: 

(1) No conditions of release will reasonably assure the 
safety of the community where the defendant is accused of 
one of numerous specified crimes, such as crimes of 
violence, and has previously been convicted of committing 
one of the specified crimes while free on bail (the "previous 
viola tor presumption 11

) • 

( 2) No conditions of release will r easonably assure defen
d ant1s appearance and the safety of the community where a 
judicial officer finds probable cause to believe that de
fendant has committed a fede ral drug offense carrying a 
maximum prison term of ten years or more, or has used a 
firearm to commit a felony (the 11 drug and firearm offender 
presumption 11

) • 

18 U.S.C. § 3142(e). 

Two groups of issues, one concerning the circumstances necessary to 
trigger the drug and firearm offender presumption, and the other involving the 
nature and effect of the statutory presumptions, have been the subject of 
recent court of appeals opinions. !he courts• rulings are discussed below. 

Application of Drug and Firearm Offender Presumption 

Four courts of appeals have ruled that in cases where a grand jury has 
indicted a defendant on a serious drug offense, the statute does not require a 
judicial officer to make an independent finding of probable cause in order to 
invoke the drug and firearm offender presumption. The indictment by itself 
establishes probable cause to believe that defendant committed the offense 
charged and triggers the presumption that defendant constitutes a danger to 
the community and poses a risk of flight. Unite d States v. Domin~uez , 
F.2d No . 85-2990, slip op. at 9 n.7 (7th Cir. Feb. 13, 1986; United 
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this case also included the magistrate's 11 specific determination," based on 
evidence presented by the government, that defendant posed a danger to the 
community. Id. at 367, 371 n .15. 

Once the defendant has produced some evidence to rebut the drug and 
firearm offender presumption, the presumption that such offenders pose special 
risks remains in the case as one factor among many that the statute requires a 
judicial officer to consider in determining whether detention is appropriate . 
Jessup, 757 F. 2d at 384. Accord Dominguez, slip op. at 10: Martir, 782 F. 2d 
at 1144; Diaz, 777 F.2d at 1238. 

In Jessup the First Circuit adopted what it called a "middle ground" 
position, holding that the presumption neither shifts the burden of persuasion 
nor "bursts" once contrary evidence is presented. 757 F. 2d at 383. This 
"middle ground" position has been specifically adopted by the Seventh Circuit, 
Dominguez, slip op. at 10, and the Second Circuit, Martir, 782 F.2d at 1144. 
The courts have concluded that giving the presumption some weight, without 
shifting the burden of persuasion, accomplishes the legislative purpose of 
ensuring that judges and magistrates, "who typically focus only upon the 
particular cases before them," also take note of the congressional finding that 
drug offenders, "as a general rule, pose special risks of flight." Jessup, 75 7 
F. 2d at 384 (emphasis in original). 

Since the presumption is but one factor among many, its 
continued consideration by the magistrate does not impose a 
burden of persuasion upon the defendant. And, since 
Congress seeks only consideration of the general drug 
offender/flight problem, the magistrate or judge may still 
conclude that what is true in general is not true in the 
particular case before him. He is free to do so, and to 
release the defendant, as long as the defendant has pre
sented some evidence and the magistrate or judge has 
evaluated all of the evidence with Congress's view of the 
general problem in mind . 

Id. Although only the drug and firearm presumption was at issue in Jessup, 
the court noted that the intended effect of both of the statutory presumptions 
was the same. Id. at 381. 

·* * * 
This special issue of Bench Comments, summarizmg recent case law on the 

application and effect of rebuttable presumptions created by the Bail Reform 
Act, has been prepared at the suggestion of the Federal Judicial Center 
Advisory Committee on Education Concerning 1984 Crime Legislation. 

The Committee is Chaired by Judge A. David Mazzone and includes J udge 
John D. Butzner, Jr., Judge Gerald B. Tjoflat, Judge William H. Orrick, Jr. 
and Judge Edward R. Becker. 
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SUBJECT: Limitations on a defendant's right under Rule 43 to be present at 
every stage of trial 

Although Rule 43 (c) (3) of the Federal Rules of Criminal Procedure 
provides that a defendant need not be present at a conference or argument 
upon a question of law, some trial judges are uneasy about holding a bench 
conference or conference in chambers upon a legal question in the absence of 
defendant, 

Defendants in a number of cases have argued on appeal that the holding of 
conferences out of their presence, albeit with counsel, violated their consti
tutional right to be present at every stage of trial. Those courts of appeals 
that hav e addresse d this issue have uniformly held, however , tha t Rule 
43 (c) (3) means what it says and that a defendant does n ot hav e a con s titutional 
right to be present either at a bench conference or at a conference in chamber s 
at which only legal questions a re consider ed. 

Situations found to f all within the Rule 43( c ) (3) exception include an 
informal conference between the trial court and counsel concernin g jury instruc
tions, United States v. Graves, 669 F.2d 964, 972 (5th Cir. 1982); a pretrial 
conference with counsel concerning defendant's motion for an evidentiary hear
ing regarding his competency to stand trial, his motion for permission to show 
good cause for the untimely filing of . a notice of his reliance on an insa nity 
defense and his motion for a continuance, United States v . Veatch, 674 F.2d 
1217, 1225- 26 (9th Cir. 1981), cert. denied, 456 U.S. 946 (1982); the granting 
of a continuance, United States v. Killian, 639 F.2d 206, 209-10 (5th Cir.), 
cert. denied, 451 U·.S, 1021 (1981); an in camera evidentiary hearing concerning 
additional identification evidence that the prosecution sought to introduce, 
United States v. Gunter, 631 F.2d 583, 589 (8th Cir. 1980); and a conference 
regarding marijuana smoking by .jurors, United States v. Provenzano, 620 F. 2d 
985, 998 (3d Cir.), cert. denied, 449 U.S. 899 0980). 

If there is any question that a conference may not be limited to questions 
of law, or in a situation not excepted by Rule 43 (c) (3), such as when a judge 
interviews a juror, the reported cases indicate that the better practice is to 
have defendant present. 

In the event tha t a judg e should d ecide over d efendan t ' s objections to 
conduct an in ca me ra interview of a juror out of defendant 's pre s ence, s ome 
r ecent cas es h ave suggeste·d remedial measures the judge may t ake t o r educe 
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The procedure of interviewing each juror with only a court reporter pre 
sent was also approved in Polizzi v. United States, 550 F.2d 1133, 1137 (9th 
Cir. 1976) and in United States v. Jorgenson, 451 F.2d 516, 521 (lOth Cir. 
1971), cert. denied, 405 U.s. 922 (1972). 

Despite these holdings that a court did not commit reversible error in 
interviewing a juror out of the presence of counsel and the defendant, it would 
appear to be a better and safer practice to conduct such interviews in the 
presence of the defendant or at least in the presence of defendant's counsel 
unless there are persuasive reasons for their exclusion. 

The District of Columbia Circuit has suggested that when security is a 
problem or a dangerous defendant or a group of defendants is involved, defen
dant's right to be present at the judge's examination of a juror can be satisfied 
by use of closed circuit television and the opportunity to consult with counsel. 
United States v . Washington, 705 F . 2d 489, 497 (D.C. Cir . l 983). 
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SUBJECT: Blanket assertions of the privilege against sclf-incrir:1ination 

A number of courts of appeals h ave considered whether a witness '-\·ho 
invokes a legitimate fifth amendment claim of privilege against self-incrimination 
can thereby be excused fro~ further testifying . The cases have held that eYen 
if the tria.1 judge sus t ains a claim of privilege, the judge Must require the wit
ness to asse!"t t he pdvilege question-by-question, ratlu~r than assert a blanket 
privilege as to all questions. Only in t h e ''unusual case'' in which the trial 
judge is justified in finc.ing t hat the privilegE" applies to any relevant question 
would a blanket privilege app ly . 

The standard for c!etentining the validity of a claiMed p r ivileg e against 
self-incrirr:ination is set forth in Hoffman v . United Ste~.tes, 341 U . S . 479 (1951), 
\\'hich h olds that in order to sustain a clair!l of privilege under the fifth ame!ld
ment , "it :1eed only be evident fror.1 the implica tions of the question, in . the set
ting in whicl1 i J: is asked , thet.t a r esponsive a:r::swcr t o the ques:ion or an 
explanation of why i t cannot be answered r:1ight be C.,•.ngc::ous becaHse injurious 
d isclosure could result." Id . at 486-87. Courts h ave !1Plcl , howe·Jcr , that evE'r~ 
~:hen 2. district court is sabsfied that a witness has a valid fifth amendm<>nt 
clair.1 with regard to snme issues , the court !T' u st perr.1it. questioninr, to establish 
the scope of the witness's claim and to d eterrnir:.e whether there are other issues 
a~ to which the witness wcu1d n0t b e able to assert the privilege. The Nir.tr 
Circui t has stated: 

/\ proper application of [ t:be P.offr:1an] standard re
qu ires that the Fifth Alllendment claim be rai~ f'd in response 
to specific ques tions propounded by the investigating bcdy . 
This permit ~; the reviewing court to determi.rc \Vhethcr ;::. 
responsive a nswer might leaC. to injt:rious disclosures. 
[Citation omitted . 1 Thu s a blo.nket r eft.!sal to answer anv 

' question is · unacc~ptable. 

United States v . Pierce, 561 F.Zd 735 , 741 ( 9th Cir. 1977) , cert. denied, 435 
U.S. <J23 (11)78) . Accord Uni1:cd States v. Moor e, 682 F.2d 853 , E56 (9th Cir. 
1982); United States v . Tsui , 646 F.2d 365 , 36'/ (9th Cir. 1Q81) , cert. denied, 
455 U . S . 99! 0982); l'ni ted States v. Goodwin, 6 ;~ 5 F. ? d 693, 7C::. ~5th Cir . 
1080) . 
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In United States v. Moore, 682 F . 2d 853 (9th Cir . 1982), and United 
State s v. Tsui, 646 F . 2d 365 (9th Cir. 1981), cert. denieci, 455 U . S . 991 
0982 ), the Ninth Circuit also rejected the idea that a potential witness can 
avoid t estifying by making a b lanket assertion of t h e fifth amendment privilege. 
In tl'loore, the court held t h at t h e t r ial judge err ed in accepting the blan ket 
r e fusal to testify of a codefendant who had already pleaded guilty to one count 
in connection with the offense . 682 F . 2d at 856-57. The court found , how
ever, that such err or was har mless in that case because "there is such clear 
e v id ence of guilt. 11 Id. at 858. See also United States v. Arnott , 704 F. 2d 
322 , 325 (6th Cir . 1983) (court erred in not allowing defendant to confront 
wit ness and elicit all nonprivileged testimony, but no 11 funda!!lental rights were 
affecte d b y the cour t's ruling") , cert. denied, 464 U . S. 948 (1983). 

In Tsui, the court stated that accepting a witness's bla nket assertion of 
the fifth amendment privilege rather than forcing the witness to as s ert the 
pri vilege in res ponse to specific questions 11 is unacceptable in the ordinary 
ce1se . 11 646 F. 2d at 367. Nonetheless, the court held tha t in some circum
s ta n ce s : 

[a] trial court may sustain a claimeci right to r efuse to 
tes ti f;· if the court, based on its knowledge of the casP. a n d 
of the testimon y expected from the witness, can conclude 
tha t th e witness could "legitima te ly r e fuse to answer essen
ti all y all rele v ant ques tions . 11 

Jd . at 368 (qunting Unit c>d States v. Goodwin, 625 F. 2d 693 , 701 ( 5th Cir . 
1980) (quotin g C nited States v. Gome z-Rojas, 507 F. 2d 1213 , 12?.0 ( 5th Cir.), 
cert. den ied, 423 U . S . 826 (] 075 ))) . Becau se of the di s tri ct court' s k nowled ge 
of 1 hr> case in Ts ui , the court of appe al s h eld that the trial court d id :r.o t abuse 
it s discre t ion i:r. granting a blanket priv ilege t o the witness u ndr.r the facts of 
the casP. 

Such an exception to the g en e r al rule h as a1so been rer.ogn ized in United 
Stat.•s v . T h ornton, 733 F . 2d 121 , 126 (D. C . Cir. 1984) ( 11 [iln u nusu al cases 
. . . a di s tric t judge may sustain a blanke t assertion of privilege after de t0.r
IT!ining that t her e is a r easonable basis for b elie ving a dange r to the witness 
m!gh ~ exis t in answerin g an y r e le vant q ues tion 11

) (emp hasis in original ), an d in 
l'ri~f~d Stat e s v . Rociriguez , 706 F . 2d 31 ( 2d Cir . 1983) . The exception , 
h ow~·:l~r , 11 i s a n arrow one, only applicable where the trial judge h as some 
sp(·ch l or ext en:;ivP. knowle d ge of the case tha t allows evalua t ion of the cla imed 
fi!"t h ar1c~dment privilege even in the a b sP.n ce of specifi c q uestions to t he 
wi t ness . 11 ~ l o0re, 682 F . 2d at 856 . 
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SUBJECf: Considering a motion by a recalcitrant grand jury witness who claims 
his or her civil contempt incarceration should be terminated because it 
has lost its coercive effect 

District courts are not infrequently called upon to determine whether to 
release a witness who has been jailed in civil contempt for refusing to testify 
before a grand jury, upon the witness's plea that incarceration has lost its 
coercive effect. Courts of appeals that have considered this issue have empha
sized that a judge must make an "individualized decision 11 in assessing the 
likelihood that continued confinement will have a coercive effect upon the par
ticular contemnor. If the judge is persuaded that incarceration has ceased to 
have a coercive effect upon the particular contemnor, the civil contempt sanc
tion should be ended . The criminal contempt sanction remains available, how
ever, to vindicate the court's authority. 

Several circuit court opinions have attempted to provide the district courts 
with some guidance in performing what one court has described as the 
"perplexing task" of determining whether in a particular case continued 
confinement of a recalcitrant witness retains any realistic possibility of 
achieving its intended purpose . 

It is well established that a civil contempt sanction is a coercive device, 
imposed to secure compliance with a court order. Shillitani v. United States, 
384 U . S . 364 (1966); Maggio v. Zeitz, 333 U.S. 56 (1948). When, however , 11 it 
becomes obvious that [civil contempt] sanctions are not going to compel com
pliance, they lose t h eir remedial character istics and take on more of the nature 
of punishment." Matter of Parrish, 78?. F.2d 325, 327 (2d Cir. 1986) (quoting 
Soobzokov v. CBS , Inc., 642 F.2d 28, 31 (2d Cir. 1981)). See also In re 
Grand Jury Investigation (Braun) , 600 F . 2d 420, 423-24 (3d Cir. 1979). 
"Where incarceration for civil contempt . . . ceases to be coercive and becomes 
punitive, 'due process considerat.ions oblige a court to release a contemnor from 
civil contempt • 111 Matter of Crededio , 759 F. 2d 589, 590-91 (7th Cir. 
1985) (citing Simkin v. United States, 715 F.2d 34, 37 (2d Cir . 1983); 
Soobzokov , 642 F. 2d at 31; Grand Jury Investigation (Braun), 600 F. 2d at 
423-24; Lambert v. Montana, 545 F . 2d 87 , 89-91 (9th Cir. 1976)). 

With respect to recalcitrant witnesses before federal grand juries, 
Congress has determined that 18 months is the maximum period of confinement 
for civil contenpt. 28 U . S . C . § 1826 (a) (Recalcitrant Witness Statute). It has 
been held that "in the absence of unusual circumstances, a reviewing court 
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In short, the trial court must make an "individualized decision, rather 
than application of a. policy that the maximum eighteen-month term must be 
served by all recalcitrant witnesses." Simkin, 715 F . 2d at 38. "If a judge 
orders continued confinement without regard to its coercive effect upon the 
contemnor or as a warning to others who might be tempted to violate their 
testimonial obligations, he has converted the civil remedy into a criminal 
penalty." Id . But see Crededio, 759 F.2d at 592 (factors a district court may 
consider in-deternining whether to release a contemnor include concern that 
releasing the witness would undermine the civil contempt sanction). 

Thus , 11 [t]he exercise of . .. discretion confronts a district judge with a 
perplexing task." Simkin, 715 F.2d at 37. On the one hand, "the contemnor's 
assertion that he will never testify need not be accepted at face value. 11 

Parrish, 782 F.2d at 327. See also Simkin, 715 F . 2d at 37; Grand Jury 
Investigation (Braun), 600 F. 2d at 425 ("the civil contempt power would be 
completely eviscerated were a defiant witness able to secure his release merely 
by boldly asserting that he will never comply with the court's order"). On the 
other hand, 11 [t]hat a judge need not accept such an avowal [not to testify] 
does not mean that he may not. 11 Sanchez, 725 F. 2d at 31. 

The district court, having observed the witness at the time of the con
tempt adjudication and having reviewed the contemnor's subsequent papers or 
affidavits, is not required to hear further testimony in person. Sanchez, 725 
F. 2d at 32 ; Simkin, 715 F. 2d at 38 ("we think a district judge has virtually 
unreviewable discretion both as to the procedure he will use to reach his con
clusion, and as to the merits of his conclusion") . "Objectively identifiable 
facts" the district court may use in making its decision include the age, state 
of health, and length of imprisonment of the contemnor. Grand Jury Investi
gation (Braun), 600 F. 2d at 425. 

As noted above, if the court determines that the civil contempt incarcera
tion should be terminated because it is ineffective, the criminal contempt sanc
tion is nonetheless available to vindicate the court's authority. Crededio, 759 
F.2d at 593; Simkin, 715 F.2d at 37. Moreover, in vacating an incarceration 
order, the district court may choose to impose a coercive daily fine on the 
r:ontemnor when it believes the circumstances are such that a fine would likely 
be more effective on the contemnor than incarceration. See Matter of 
Dickinson, 763 F.2d 84 (2d Cir. 1985). 

It should also be noted that . the principles discussed above would apply by 
the same reasoning to any witness who is incarcerated in civil contempt under 
the Recalcitrant Witness Statute, as, for example, in the case of a witness who 
has been confined for failure to comply with a court order enforcing an IRS 
summons. 
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SUBJECT: Instructing Deadlocked Juries - The Allen Charge in Federal Courts 

In Allen v . United States, 164 U.S. 492, 501 (1896), the Supreme Court 
approved a supplemental instruction to a deadlocked jury in a criminal case that 
urged jurors to reconsider their opinions and t ry again to reach a verdict. 
The 11 Allen charge" has been criticized for its potential to coerce minority jurors 
and thus threaten the requirement of a unanimous verdict. See, e.g., United 
States v. Rey, 811 F.2d 1453, 1458-60 (11th Cir. 1987); United States v. 
Martin, 756 F.2d 323, 326 (4th Cir . 1985). Nevertheless, every federal circuit 
p ermits use of the Allen charge or a modified version thereof. The substantive 
and procedural requirements for Allen charges vary from circuit to circuit, so 
trial judges must look to the law of their particular circuit. 

If a court is inclined to give an instruction to a deadlocked jury, it is 
important for the court to remember that it must not inquire as to the numerical 
division of the jury. To do so invites reversible error, even though the court 
does not inquire as to how the jurors are divided. Brasfield v . United States, 
272 U.S. 448, 450 (1926) . Some circuits have held that it may not be reversi
ble error, however, if the jury reveals its division without any solicitation by 
the court. See, e.g., United States v. Rengifo, 789 F.2d 975, 985 (lst Cir. 
1986) ( 11 not reversible error for the jury to reveal its division voluntarily"); 
United States v. Cook, 663 F.2d 808, 809 n.3 (8th Cir. 1981) ( 11 unsolicited 
revelation concerning the jury's division does not constitute reversible error"). 

Appellate courts have fashioned guidelines for the use of Allen charge s, 
and the basic practice in each circuit is summarized below. Only those aspects 
of Allen charges actually addressed by a circuit are included in the discussion 
of the law of each circuit. Most circuits have a suggested or required form of 
instruction, taken from model instructions or prior case law. Generally, the 
charge must treat majority and minority jurors equally, and should stress that 
each juror must reach an individual decision and not surrender an honest or 
conscientious conviction for the purpose of returning a verdict. Except as 
noted, the timing of an Allen charge is left to the trial judge's discretion. 

D.C. CIRCUIT: Courts must use the instruction in W. Mathes, Jury Instruc
tions and Forms for Federal Criminal Cases, Instruction 8.11, 27 F.R.D. 39, 
97-98 (1969) (reprinted in Criminal Jury Instructions, District of Columbia, No. 
2.91 (3d ed. 1978 )), and follow the American Bar Association Standards Relat
ing to Trial by Jury § 5.4 (1968) (now § 15-4.4 in ABA, Standards for Criminal 
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781, 787 n. 7 (5·th Cir. 1981) (upholding charge similar to Trial Instruction No . 
6 in Committee on Pattern Jury Instructions, Distrir· Judges Association, Fifth 
Circuit, Pattern Jury Instructions (C:riminal Cas*"s) (1979)). Deviations from 
approved charge::: are permitted, but 11 cannot be so prejudicial to the defendants 
as to require reversal. 11 Bottom, 638 F. 2d at 787 . The instruction should 
neither threaten the jury nor----set" a deadline. See United States v . Anderton, 
679 F.2d 1199, 1203 - 04 (5th Cir. 1982) . 

Initial and repeated charges are reviewed "in light of [their] language and 
the facts and circumstances ' which formed their context.'' United States v. 
Fossler, 597 F . 2d 478, 485 (5th Cir . 1979). Accord United States v . Kimmel, 
777 F.2d 290, 295 (5th Cir. 1985), cert. denied, 106 S. Ct. 1947 0986). 

6th CIRCUIT: No specific form is required, but "variations from the charge 
approved in Allen 'imperil[} the validity of the trial. ' 11 Williams v . Parke, 741 
F.2d 847 , 850T6fh Cir. 1984) (quoting United States v. Scott, 547 F.2d 334, 
337 (6th Cir . 1977)), cert. denied, 470 U.S. 1029 (1985). However , no "single 
substantive variation from the original Allen charge inevitably requires revers
al, 11 and a "totality of the circumstance5"test is used to determine whether a 
charge is so coercive as to require reversal. Williams , 741 F. 2d at 851 n. 6, 
852. See also United States v. Giacalone, 588 F.2d ll58, 1166-67 (6th Cir. 
1978), cert. denied, 441 U . S. 944 0979), and United States v . Lewis, 651 F. 2d 
1163, 1165 (6th Cir. 1981) (indicating, respectively, approval of §§ 18.14 and 
18.15 of Devitt & Blackmar, Federal Ju r y Practice and Instructions (3d ed. 
1977)). Reference to a court 's crowded docket is 11 impermissibly coercive," 
Scott, 547 F.2d at 337 , and reference to the expense of a retrial is disfavored, 
but not absolutely prohibited, see Giacalone, 588 F. 2d at 1167. 

An Allen charge may be repeated if that is not coercive·under the circum
stances . See United States v. Granger , No. 85-1833, slip op. (6th Cir. Oct. 
17, 1986) (text in Westlaw). 

7th CIRCUIT: A modified Allen charge may be given to a deadlocked jury only 
if included in the initial instructions. United States v. Silvern, 484 F. 2d 879, 
883 (7th Cir. 1973) (en bane reconsideration); United States v . Brown , 634 
F.2d 1069, 1070 (7th Cir. 1980). 

The approved form of Allen charge was set forth in Silvern, 484 F . 2d at 
83 (later modified by the Committee on Federal Jury Instructions of the Seventh 
Circuit, Federal Criminal Jury Instructions § 7. 06 (1980)). Any other instruc
tion will require reversal. Silvern, 484 F. 2d at 883. Trial judges are advised 
to give the jury a written or taped copy of the charge to preclude the need for 
instruction during deliberations, id., though an instruction may still be reread 
at "the discretion of .the court, 11 United States v. Hamann, 688 F.2d 507, 5ll 
(7th Cir . 1982), cert. denied, 460 U.S. 1013 0983). The trial judge may make 
additional comments if, 11 when viewed in the context of the entire instructions, 11 

the court's remarks do not 11 pressure [] the jury to surrender their honest 
opinions for the mere purpose of returning a verdict." Id. 

8th CIRCUIT: If given at all, an Allen charge is 11 preferred as part of the 
regular jury instruction befQre deadlock has occurred , 11 and courts should 
"consider with particular care whether a supplemental Allen instruction is 
absolutely necessary under the circumstances." Potter v .--urlited States, 691 
F.2d 1275, 1277 (8th Cir. 1982). 
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SUBJECf: Bourjaily v. United States: Admission of Co-Con~pirator Statements 
under Federal Rule of Evidence 801 (cl) (2) (E) 

In Bourjaily v . U . S . 1 107 S . Ct. ?.775 (1987) 1 a 6-3 decision 1 the Supreme 
Court announced three rules that will change curr ent pra ctices in mal"' y circuits 
concerning the admission of co-conspirator statements . 

The first rule 1 already followed in most circuits 1 is that the offering party 
must establish the necessary prerequisites for admission of ?. co-conspirator 
statement by a prP.ponderance of the evidence . 

Second I the Court ruled that trial courts may now cc..r..sider the content of 
a proposed co-conspirator statement when determining a dmissibility of that 
sta tement under the co-cC'nspirator exception to the hearsay ru1P. 1 Fed. R. 
Evid. 801 (d) (2) (E). Prior to Bourjaily 1 most circuits admitted only evidence 
that was independent of the proposed statement itself. 

Third I if a co-conspirator statement has P1et the prerequisites for admis
sion under rule 801(d) (2) (E) 1 the tri al court need not make a further inquiry 
as to whether the statement satisfies the Confrontation Clause o£ the Sixth 
Amendment. The circuits had been closely ciivideci c;s to whether t he Confront<!
tion Clause mandateci an independent inquiry into reliability befor e a prop0scd 
co-conspirator statement was admissible . How 1 such an inquir~r need not be 
made. 

Initially 1 the Bourjaily C:ourt addressed the burden of proof when the 
preliminary facts relevant to admission of a co-conspirator's sta tement ar c 
dis putecL Rule 80l(d) (2) (E) r equires the offering party to demons trate the 
existence of a conspiracy 1 the nonoffering party's involvement in it, and that 
the statement was made during the course and in furtherance of the conspiracy . 
Noting that the Federal Rules of Evidence, particularly rule 104 (a), 11 n owhere: 
define the star.dard of proof the court must observe in resolving" prelini.nar y 
questions concerning admissibility, the Court stated : 

We h ave traditionally r equir ec ~ha t these matters be es
tablished by a preponderance of proof. [Citations oMitted . 1 

. There fore, we hold that when the prelirrlinc.r y facts 
r elevant to Rule 801(d) (2) (E) ar e disputed, the offering 
p a rty must prove them by a preponderance of the evidence . 

107 S . Ct. a t 2778-79 . 
most of the circuits . 

This ruling upholds the standaru currently used in 
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The Court left open the question of "whethe r the courts below could have 
relied sole ly upon [the co-conspirator's I h earsay statements to dete rmin e that a 
conspiracy had been established b y a preponderance of the evidence . " Jd. at 
2781-82 . Bu t see 107 S. Ct. at 2783 ( St evens , J ., concurring ) ("An otherwise 
inadmissible hearsay statement cannot provide the sole evidentiary support for 
its own admissibility entirely by tugging on its own bootstraps. ") . 

The Court further h eld that if the prerequisites for admission unde r rule 
801(d) (2) (E) are met, the requirements of the Confrontation Clause a re also 
satisfied and no separate inquiry into reliability is necessary: 

While a literal interpretation of the Confront ation 
Clause could bar the use of any out-of-court statements 
when the declarant is unavailable, this Court has r ejected 
that view as "unintended and too extreme." Ohio v. 
Roberts, 448 U. S. 56, 63 (1 98 0). [T]he Court has, 
as a general matter on ly, required the prosecution to 
demonstrate both the unavailability of the declarant and t he 
"indicia of reliability " s urr ounding the out-of-cour t dec
laration. Id., at 65-66 . Last Term in United States v . 
Inadi, 475 U.s. 387 (1986), we held that the fj rst of these 
t wo generalized inq uiries , unavailability , was not r equired 
when t he hea r say statement is the out-of -court declara tion 
of a co-conspirator . Today, we conclu de that the second 
inquiry , independent indicia of r eliability , is also r.ot man
dated by the Constitution . 

107 S . Ct. a t 278?. . 

The Robert s Court had concluded ''that no in dependent inquiry in to re-
liability is required when th e evidence 'falls within 
exception.'" Id. at 2782-83 (quoting Rober ts , 448 
Roberts , the Bourjaily Court stated: 

a firmly r ooted hearsay 
U . S. at 65) . Applying 

We think that the co-conspirator exception to t he h earsay 
rule is firmly enough rooted in our juris prudence t hat , 
under this Court ' s holdin g in Rob erts , a court need not 
independently inquire into th e r e liability of such s tate
ments . . Accordingly, we hold that the Confrontation 
Clause does not require a court to embark on an indepen
dent inquiry in to the reliability of statements that satisfy 
the requir e ments of Rule 80 1(d) (2) (E) . 

Id . at 2783 . 

To summarize, Bourjaily set forth the followin g r ules in deter mining 
wh ether a proposed co-conspirator statement should be admi ttecl into evidence : 

1. Factual requirements must be proved by a preponde r ;u: ce of e v ider.ce . 

2. The content of an alleged co-conspirator statement ma y be consider e d . 

3 . Once the requirements for admissibili ty are met, no further inquiry 
is needed to satisfy the Confrontation Clause of the Sixth Ame ndr..,ent. 
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SUBJECT: Posti~dictment restraining orders under the Comprehensive 
1 Forfe1ture Act 

Provisions of the Comprehensive Forfeiture Act of 1984 (CF A) permit the 
issuance · of ex parte restraining orders and injunctions following indictment on 
RICO and certain drug trafficking offenses. See 18 U . S.C. § 1963(d)(l); 21 
U.S. C. § 853(e) (1). The provisions are s ilent. as to notice and hearing r e quire
ments and the duration of the restraining orders. Several circuits have held 
that a prol"!'lpt postrestraint hear ing must be provided upon the issuance of an 
ex parte postindictment restraining order under the CF A freezing or seizing de
fendants' assets . U.S . v. Harvey, 814 F.2d 905, 928-29 (4th Cir. 1987); U.S. 
v. Thier, 801 F . 2d 1463, 1468-69 (5th Cir . 1986); U.S. v. Crozier, 777 F . 2d 
1376, 1383-84 (9th Cir . 1985). When an order simp ly prohibits transfer or dis 
position of property without notice and permission of the court, however, one 
circuit has held that an evidentiar y hearing is not requ ir ed . U.S; v. Musson, 
802 F. ?.d 384, 386-87 (lOth Cir. 1986) . 

The statutes amended by t h e CFA to permit issuance of restraining orders 
in RICO and rlrug t rafficking cases provide in part : 

Upon application of the United States, the court may enter 
a r es training order or injunction, r equire the execution of a 
satisfactor y performan ce bond, or take any other action to 
preserve the availability of property • • for forfeiture 
unde r this section--

(A) upon the filing of an indictment or information 
charging a violation of [drug or RICO provision s for 
which forfeiture is a penalty J and alleging that the 
property with respect to which the order is sou ght 
would, in the event of conviction , b e subject to for
feiture . • . . 

18 U.S . C . § 1963(d) (l); 21 U . S.C . § 853(e)(l) . 

Two courts of appeals h ave held that to the e x tent the CFA authorizes is
suance of ex p arte restrainin g ord~rs upon the filing of an indictment, without 
any hearing en the imposition of the orrler before trial or conviction, it violates 
fi ft h amendment due process guarantees. U . S . v. Harvey, 814 F . 2d 905, 928-
29 (4th Cir. 1987 ); U.S. v . Crozier, 777 F.2rl 1376 , 1383-84 (9th Cir. 1q85) . 
Cf. U.S . v . Spilotro, 680 F.2d 612, 616-17 ( 9th Cir . 1982) (pre-·CFA case held 
due p r ocess required postdeprivation evidentiary h earing in accordance with 
Fed. R . Civ. P. 65 after entr y of ex parte t emporary restraining order) . 

!n Cr ozier, the district co'l!rt issued an ex p arte r estrainin !Z order pre
venting Crozier from se11in g , tran sferring , or e n cumbering a lmost all of h i s r e al 
and p e rsonal pr0perty . The order also r es trained a codefendant who li ved with 
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tec tion s a ccor ded by Rule 65 included, the statute comp orts 
with procedural due proce s s . 

Id. a t 1468. 

The court found that return of the proper form of indictment satisfied rule 
65's pre-order notice and irreparc>.ble loss requirements for issuance of an ex 
parte restraining order. Id. at 1468-69. The court held, however, that "(t]he 
remainder of Rule 65 must b e satisfied as it would be in any other context": 

Under Rule 65 an ex parte restraining order is effective 
for a maximum of ten days unle~s the court extends it for 
one additional ten day period for good cause shown, or un
less the defendant consents to an extension. Prompt notice 
to the defendant and an adversary hearing must follow the 
order and precede the entry of an injunction tha t freezes 
the defendant's assets for any further period of time. The 
district court r.mst also hold a prompt hearing if the defen
dant moves to modify or dissolve a restraining order. 

Id. at 1469. Cf. U.S. v . Gelb, 826 F.2d 1175, 1177 (2d Cir. 1987) ( " The Im
tial ex p a rte order will ordinarily be very broad and subsequent fine-tuning 
ma y be necessary to avoid unnecessary or collateral effects. This fine-tuning 
should occur upon a motion by the defendants and a record made in the district 
court as to the precise effects of the order . ") . 

The procedural requirem~nts for a postindictment r e straining order may 
differ depending on whether the order me rely restricts alienation of property or 
instea d rises to the level of a seizure. In the forme r situation, the Tenth 
Circuit has d e termine d that neither the CFA nor due process r e quires a co urt 
to hold a n evidentiary hearing b e fore issuing the order. U.S. v. Musson , 802 
F . 2d 384, 386-87 (lOth Cir. 1986) . The restraining order in Musson required 
notice t o the government and an opportunity for hearing and court approval be
fore s ale or transfer of certain property . The district court h e ld a hearing on 
the g ov ernment's motion for the r e stra ining orde r , but n o t an e v identiary hear
in g to establis h r easonable probability of ultimate forfeiture. 80 2 F. 2d at 385 . 

Defendants specifically aske d the appeals court to adopt the Ninth Circuit' s 
reasoning in Crozier that due process required an evidentiary h earing and c om
pliance with the requirements of rule 65 in order to issue such a r estrainin g 
order. Id . Dis tinguishing Crozier on its facts, however, the court foun d: 

The res training order in this instance prohibited trans
fers or dispositions of the subject property without notice 
and permission of the court. The nature of the infringe 
me nt therefore is a restraint upon its free alienation which 
it must be concede d is far less intrusive t han a physical 
s ei zure of the sub ject prop e rty . In con t ras t, the 
cour t in [Crozie rl was faced with a situation wher e the de 
fe n dants ' prop erty was s ei zed and a wrong ful s ei zure ap
p ar e n t ly could n o t b e challen ged until after t he c ompletion 
of t he crimi n al case . 

Id . at 3£7 (ci t a t ion omitte d ) . The court h eld: 11 [W]e cannot conclude that t he 
r e lia nce of th e dis trict court u pon t he g r and jury in d ic tment in issuin g C\ r e 
s t rain in g order which r estri c t ed fr ee al ien ation of t h e s u bject prope rty fail<>d to 
c omport with due process . 11 I d . 



~ Federal Judicial Center 

1988 , No. l January 4 , 1988 
Bench Comment is provided to call judges' attention to decisions that may have escaped their notice. It has been raviewed by the staff of 
the Federal Judicial Center and. at the Center's request. by a selected group of federal judges. Publication signifies that the Center 
regards it as responsible and valuable. However, Bench Comments do not represent any official policy or recommendation of the 
Federal Judicial Center. 

SUBJECT: Use of Oral Testimony in an Evidentiary Hearing on a 
Motion for Summary Judgment--Fed . R . Civ . P . 43(e) 

Receiving oral testimony under Fed . R. Civ. P . 43(e) at a hearing on a 
summary judgment motion may provide a tri al court with a pretrial clarification 
of the rival contentions and a needed appraisal of whether there actually exists 
a genuine issue for trial. Requir ing the party with the burden of proof to 
present its evide nce in the form of testimony may make it clear there are , or 
are not, material issues of fact in dispute , and a trial is, or is not, required. 

The use of evidence taken at a rule 43 (e) hearing must remain within the 
framework of the s ummary judgment rule , an d is not to be equated with the use 
of similar proof at trial. The h earing i s not a means to test the credibility of 
claims or to resolve disputed fa.cts; rathe-r,- it goes only to matters of compe
tency , materiality , and sufficiency of the p r offered proof as a matter of law . · 
Because of the limited n a ture of the hearing , and the danger of going beyond 
its proper scope, oral testimony is inappropriate in most cases , and should be 
used "sparingly." Moreover , if a hearin g is to be held, notice should be given 
to each party to prevent unfair surprise. This Bench Comment examines the 
benefits and problems of takin g oral testimony on a s ummary judgment motion. 

An evidentiary hearing on a motion is authorized by rule 43 (e): 

When a motion is b ased on facts not appearing of r ecord the 
court may hear the matter on a ffidavits presented by the 
respective parties , but the court may direct that the matter 
be h eard wholly or partly on oral testimony or deposition . 

Rule 43 (e) permits a trial court to consider oral testimony in a summary judg
ment proceeding . Sec , e . g ., Hancock Indus. v . Schaeffer, 811 F . 2d 225 , 
230-31 & n.2 (3d Cir . . 1987) ("Testimony given in an evid en tiary hearing is no 
different from testimony given in a deposition and may be treated the same in 
summary judgment proceedings. 11 ). 

A recent example of the utility of rule 43(e) i s Ar~us , Inc . v . Eastman 
Kodak Co ., 612 F . Supp. 904 (S . D . N . Y. 1985 ), aff'd , 01 F . 2d 38 (2d Cir . 
1986), cert. denied, 107 S . Ct. 1295 (1987) . After the defendant Moved for 
summary judgment in this complex antitrust action, the tri al court determine d 
that a Jimited rule 43(e) hearing would prove beneficial : 

The instant litigation presents a model for such treat
ment in light of the substantial discovery which has been 
had. In limine consideration of ex pert t es t imony and other 
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we would be required to reverse and remand for a f ull hearing. 11
). In addi

tion, "oral testimony under Rule 43 (e) [may] be redundant": 

Because the judge may not evaluate the c redibility of the 
witnesses, the principal advantage of oral testimony is 
unavailable in hearings under Rule 43 (e) on motions for 
summary judgment. If there is no disputed issue, a few 
affidavits should show that. . Because the judge may 
not resolve evidentiary disputes, he will do the same thing 
after hearing the testimony he should have clone after 
r eading the affidavits. 

Stewart, 790 F . 2d at 629. In the court's view, therefore, "Rule 43(e) hear
ings on motions for summary judgment . should he rare, 11 limited, for 
example, to situations where oral testimony could serve to "test[] the complete
ness of [a witness ' s] affidavit, 11 show that "the current story [is] irrefutably 
contradicted by documentary evidence, 11 or would otherwise 11 focus the disputes 
and send them on their way." Id. at 628-30 . 

Using oral testimony in summary judgment hearings raises other concerns : 

"iT] he court should use oral testimony on a summary judg
ment motion sparingly and with great care. The purpose of 
summary judgment--providing a speedy adjudication in cases 
that present no genuine issue of material fact--would be 
compromised if the hearing permitted by Rule 43 (e) and 
Rule 56 (c) became a preliMinary trial. Furthermore, oral 
testimony might come as a surprise to the other litigantS 
and therefore they might not have had an opportunity to 
prepare themselves to rebut that type of evidence." 

Hayden v . First Nat'l Bank, 595 F.2d 994 , 997 (5th Cir . 1979) (quoting 10 
Wright & Miller, Federal Practice & Procedure § 2723 (footnotes omitted)) 
(emphasis added). 

Note also that evidence introduced via rule 43(e) must be admissible : 

11 [I]n addition to pleadings, depositions, admissions on file, 
answers of a party to interrogatories, and affidav its, which 
Rule 56 (c) . specifically enumerates, a court may consider 
oral testimony and any other . . . materials that would be 
admissible in evidence or otherwise usable at trial." 

Association for Reduction of Violence v. Hall, 734 F.2d 63 , 67 (1st Cir. 1984) 
'(_q_u_o"7t.-in-g-'6---.~"1-oo-r-e'''s--;F"e-d'e-r-a'l---.P"r_a_c--=t-=-ic_e_-::-~-.5...,6~ . ...,11 [ 1. -8 ] at 56- 2 0 5 to - 2 0 7 (19 8 3 ) 
(footnotes omitted, emphasis added)) . 

One district judge has suggested that, since rule 43 (e) explicitly author
izes hearings "partly on oral testimony , " affidavits may in some instances be 
used in lieu of direct examination . Such affidavits should comply with rule 
56(e) so as to be free of inadmissible h earsay and objectionable conclusions . 
Affiants may then be produced only for cross-examination and redirect, thus 
reducing hearing time without impairing development of relevant evidence . 
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SUBJECT: Expert Testimony on Insanity and Mental State Under Revised Federal 
Rule of Evidence 704(b) 

The Insanity Defense Reform Act of 1984 (IDRA) added a second section to 
Fed. R. Evid. 704, prohibiting expert testimony on the ultimate issue of a defen
dant's mental condition as follows: 

(b) No expert witness testifying with respect to the mental 
state or condition of a defendant in a criminal case may state 
an opinion or inference as to whether the defendant did or 
did not have the mental state or condition constituting an 
element of the crime charged or of a defense thereto. Such 
ultimate issues are matters for the trier of fact alone. 

When insanity is raised as a defense, rule 704(b) prohibits expert testimony 
on the "ultimate issue" of whether the defendant was legally insane at the time of 
the offense.* In addition, when a defendant claims to h ave lacke d the "mental 
state or condition constituting an element of the crime charged" due to mental 
abnormality, the rule excludes expert testimony concerning the defendant's intent 
to commit the offense. In either case, an expert may testify as to any mental 
disease or defect, and as to the symptoms and characteristics of such a condition, 
but not as to whether that condition rendered the defendant legally insane or 
lacking the requisite intent. 

I. Rule 704 (b) and the Insanity Defense 

In U.S. v. Ader, No. 86-5127, slip op. (4th Cir. Apr. 10, 1987), cert. 
denied, 108 S. Ct. 90 (1987), an expert witness testified that defendant hada 
severe mental disease and brain d amage. The trial court, however, excluded 
testimony that "because of this mental disease Ader could not appreciate the 
wrongfulness of his acts." Id. a't 4. The Fourth Circuit affirmed, noting that 
the legislative history of. rure-704(b) "shows congressional intent that psychia
trists be limited to testifying about medical concepts, not legal concepts " : 

For example, juries should not hear conflicting psychiatric 
testimony that the defendant is "sane" or "insane", or that he 

*Note: Pursuant to the IDRA, insanity is a defense if the defendant was "unable 
to appreciate the nature and quality or the wrongfulness of his acts." 18 U.S.C. 
§ 17 (1986) {formerly 18 U.S.C. § 20). For crimes committed before Oct. 12, 
1984, the IDRA's effective date , the definition of insanity may include inability to 
conform one's conduct to the requirement s of law . See U.S. v. Cox, 826 F.2d 
1518, 1522 n . 1 (6th Cir. 1987), cert. denied, 108 S. Ct. 756 (1988 ). 
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Id. at 276. T h e court also upheld the testimony of an expert who challenged the 
multiple p ersonality de fense : 

The government's witness testified that Davis • • was 
s imply exhibiting an antisocial personality • .. . [The expert] 
a t no t ime state d that l)avis could or could not conform his 
conduct to the law at the time of the robbery; rather, he 
dia gnose d and d e fined Davis' condition and indicated that 
Davis' b ehavior supported the diagnosis . 

Id . at 276-77. 

II. Lack of Mental State or Condition Defense 

The IDRA n arrowed the d efinition of insanity, but did not preclude the 
introduction of evidence of mental abnormality to dispute other elements of the 
offense . See U. S . v . Pohlot, 827 F.2d 889, 890 (3d Cir. 1987) (may use "evi
dence of mental abnormality to n e gate specific intent or any other mens rea, 
which are el ements of the offense" ) , cert. denied, 108 S. Ct. 710 (1988). Ex
perts may t estify on the nature of the defendant's mental condition, but not on 
the ultimate issu e of intent. 

The Se v enth Circuit has stressed that intent is an issue for the jury in 
affirming that a question relating to whe ther the defendant had the capacity to 
form the r equi s ite intent v iolate d rule 704 (b): 

[ T 1 h e que stion calle d for the jury to take on faith the opinion 
of the exp ert as to [de fendant 1 s] ability to form the intent 
r e quire d to commit murder. This is not a case where the 
psy chologist g ave an opinion in psychological or lay terms 
tha t, if accepted, would logically r equire a particular finding 
on an ultima te que stion of fact, but le ft that inference for the 
jury to make; the question called for the expert himself to 
make that final inference and decide the question in legal 
t erms . 

U.S. v . Hill sb e r g, 812 F .2d 328, 33 2 (7th Cir.), cert. denied, 107 S. Ct. 1981 
(1987). See als o U.S. v . Felak, 831 F.2d 794, 797 (8th Cir. 1987) (proffered 
testimony that defendant could not have formed requisite intent due to mental 
condition properly excluded) . 

One court h as d et ermine d tha t when lack of intent is claimed, an expert may 
offer opinions that would not b e allowed in an insanity defense . In U.S. v. Cox, 
826 F. 2d 1518 (6th Cir. 1987), cert. denied, 108 S. Ct. 756 (1988), a d efense 
witness testified on cross-examination that d e fe ndant "was aware of the wrong
fulnes s of his a ct. 11 Id. at 1523-24 . Holding that this opinion did not violate 
rule 704(b), t h e courtnote d that "the ultima t e issue of Cox's mental state was 
not his s anity or ins anity, but his intent. 11 Id. at 1524. Thus, the testimony 
would v iolate rule 704 (b) only if it stated tha t defendant did or did not have the 
intent to commit the crime charged. Id. Here, the t estimony "merely provided 
the jury with an exp ert opinion to the-effect that Cox 's mental illness . . • did 
not cau se , or comp el, Cox's a ct of bank robbe ry. As such, [the ] testimony was 
not prohibited b y Rule 704(b) . " Id. at 1525. 
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SUBJECT: Determining a prima facie case under Batson v. Kentucky 

Under Batson v. Kentucky, 476 U.S. 79, 96 (1986), to establish a prima 
facie case of discrimination in jury selection a defendant must show "that he is 
a member of a cognizable racial group • . . and that the prosecutor has exer
cised peremptory challenges to remove from the venire members of the defen
dant's race, 11 and "that these facts and any other relevant circumstances raise 
an inference that the prosecutor used that practice to exclude the veniremen 
from the petit jury on account of their race. 11 This Bench Comment examines 
federal appellate court decisions discussing the factors relevant to establishing 
a prima facie case of discrimination under Batson . A future Bench Comment 
will examine procedure after a prima facie case is demonstrated. 

Before attempting to establish a prima facie case, a defendant must r aise 
the issue in a timely fashion. It h a s been h e ld that when a defendant 11 failed 
to make any objection a t the close of voir dire, he waived his present claim" 
that the prosecutor unconstitutionally excluded members of his race from the 
jury . Government of the Virgin Islands v . Forte , 806 F . 2d 73, 76 (3d Cir . 
1986) . See also U. S. v. Erwin, 793 F . 2d 656, 667 (5th Cir.) (Batson Court 
"envisioned that a motion to strike would be ma de promptly, probably before 
the venire was dismissed"), cert. denied, 107 S. Ct. 589 (1986) . But see U.S . 
v . Thompson, 827 F.2d 1254, 1257 (9th Cir . 1987) (while it may be 11 the better 
pra ctice to raise the objection just afte r the jury was s ele cted but before it was 
sworn, 11 government suffe red no prejudice from delay, and defendant's objection 
after jury sworn is timely). 

Once an objection has been made, the trial court must first determine 
whether the d e fendant His a member of a cognizable racial group" and the 
prosecutor has "remove[d] from the v enire members of the defendant's race." 
Batson concerned a black defendant and black jurors, so courts have had to 
determine whether Batson a lso applies to other groups . The Tenth Circuit 
found that American Indians are a cognizable racial group for Batson purposes. 
U . S. v. Chalan, 812 F . 2d 1302 , 1314 (lOth Cir . 1987). The First Circuit has 
stated that Batson may apply to ethnic, as we ll as racial, groups : 11 We think 
tha t the [Batson} Court's specific reference to Castane da [v. Partida , 430 U . S. 
48 2 (1977)], which found Mexican-Americans a cognizable group under the equal 
protection clause, means that its d e cision applies to all ethnic and racial 
minority groups • . • tha t mee t its criteria." U . S . v . Bucci, 839 F. 2d 825, 
833 Ost Cir . 1988). Cf. U.S . v . Dennis, 804 F . 2d 1208 , 1210 (11th Cir . 1986) 
(per curiam) ("te st we apply to d e termine whether appellants are members of a 
cognizable r acia l group under Bats on is the test a pplied in Cas tane da 11 ), 
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The presence of minority members on the jury has been seen as evidence 
that the prosecution has not discriminated. See , e . g., U . S . v. Dennis, 804 
F. 2d at 1211 ("unchallenged presence of two blacks on the jury undercuts any 
inference of impermissible discrimination that might be argued to arise from the 
fact that the prosecutor used three of the four peremptory challenges he exer
cised to strike blacks"); U.S. v . Montgomery, 819 F.2d 847, 851 (8th Cir. 
1987) (accepting two blacks on jury "shows that the government did not attempt 
to exclude all blacks, or as many blacks as it could, from the jury") . 

When the prosecution uses a high percentage of its strikes to exclude 
most, but not all, minority members from the jury, it may or may not demon
strate a prima facie case of discrimination. Compare U.S . v. Battle, 836 F. 2d 
1084, 1085-86 (8th Cir. 1987) (fact that "government exercised five of its six 
(83%) allowable peremptory challenges to strike five of the seven (71%) blacks 
from the jury panel" sufficient to establish prima facie case) with U.S. v. 
Montgomery, 819 F. 2d 847, 850- 51 (8th Cir. 1987) (Defendant argued h govern
ment used a disproportionate number of its peremptory challenges to substan
tially reduce the number of black jurors. 11 Court held that "Batson does not 
require that the government adhere to a specific mathematical formula in the 
exercise of its peremptory challenges . 11

). The Third Circuit has rejected 11 as 
contrary to the letter and spirit of Batson" a government request for "a per se 
rule that no prima facie case of purposeful discrimination exists unless a certain 
number or percentage of the challenged jurors are black. 11 U.S. v. Clemons, 
843 F. 2d 741, 746 (3d Cir. 1988). The court found that "establishing some 
magic number or percentage to trigger a Batson inquiry would short-circuit the 
fact-specific determination expressly reserved for trial judges." Id. 
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SUBJECT: Procedure under _B_a....,t_s_o....,n___,:-v_. __ K_e_n_t_· u_c_k-'-y 
discrimination d e mons tra t ed 

..... 

when prima facie case of 

In B at son v. Kentucky, 476 U.S. 79, 99 (1986). the Supre me Court expres
s ly d ecline d 11 to formulate particular procedures to be followed upon a d e fen
d ant's timely obje ction to a prosecutor's [peremptory] challenges. 11 This B ench 
Comment examines circuit court opinions that have addressed the issue of trial 
court procedure when a prima facie case of discriminatory juror exclusion has 
b een shown and the government require d to explain its reasons for p e remptorily 
excluding minority jurors. 

Four circuits have addressed the issue of hearing the prosecution's 
r easons e x parte. In U . S. v . Davis, 809 F.2d 1194 (6th Cir.) , cert . denied, 
107 S . C t. 3234 (1987), the trial court excluded defense counsel from an in 
camer a , off- the-r ecord proceeding in which the prosecution explained its p er 
e mptory challen ges . The defendants con t ended that this procedure violate d 
their con s titution al right to b e present at trial, and the similar right under 
Fed . R. Crim . P. 43(a). Id . a t 1200 . Citing the Batson Court's r e luct ance "to 
con str uct n ew proce dures, Trfhe appella te court d eclin e d "to issue a p e r se rule 
t o be followed in this circuit wh en ever a Bat son ch allen ge arises 11 and limited i ts 
a n alysis t o the cas e before it. Id. a t 1201. 

The court n oted tha t d e f en se counsel h a d objected to the gov ernme nt' s 
challen ges three tim~s, both sides wer e allowed to argue the issu e each time , 
and 11 the de fendants' pos ition on the motiva tions of the Government in its p e r 
emptor y challenges was zealous ly adv anced b y de fense counsel and put before 
the district court." Id . Base d on this r ecord, the court concluded that d e
f e n dants wer e .not "deprive d of fundamental fa irness or prejudice d by their 
ab sen ce from the in camera proceeding. Thei r presence both b efore and after 
the in came r a proceeding achie v ed the desire d r e sult- -seriou s treatment by the 
dist r ict court of their claim of r a cially motiva te d juror e x clus ion. 11 I d. 

The cou rt e mp h asize d tha t dis trict courts h a v e dis cre t ion in each case t o 
investigat e Batson challen ges in the manner they deem most appropriat e: 

Batson does not requ ir e r ebuttal of the Government' s ex
planation by d e fe n se counsel. Nor d oes Batson r equire the 
participation o f d efense counsel while the Gover n ment's 
exp lanation s a r e b e ing proffe r ed . T his is not to say that 
rebu ttal and p articipa tion b y a d e fendant in t he 11 n eu t r al 
explanation 11 p h ase of a Bat son ch alle n ge ar e always in
appr opr iat e . To the contrar y , the Supre me Cou rt le ft it up 
t o the trial court to determine wha t role d ef endan ts wer e to 
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the prosecution and defense present and participating, to deter mine whether the 
prosecution 1s reasons for excluding the .•. potential jurors were neutral or 
pretextual. 11 U.S. v. Alcantar , 832 F. 2d 1175 , 1180 (9th Cir . 1987). 

The Seventh Circuit , in U . S . v. T u cker, 836 F . 2d 334 (7th Cir. 1988) , 
11 agree I d) with the Sixth Circuit that Batson neither r equires rebuttal of the 
government 1s r eason s by the defense , nor does it forbid a district court to hold 
an adver sarial hearing. 11 Id. at 340 . The court disagreed with the Ninth 
Cir c uit 11 that Batson r equires-adversarial hearings once a defendant establishes 
a prima facie case of purposeful discrimination , 11 and pointed to the language in 
Batson s tressing reliance on d istrict court discr etion in procedural matters. 
Id . The court n ever.t;heless concluded: 

ld . 

I WI e. believe that adversarial h earings are the appropriate 
method for h andling most Batson-type dis putes. In this 
case, for example , we believe that the prosecution could 
have explained its reasons in open court. Thus, 
while we hold that it is u p t o the trial judge t o decide what 
p rocedure is best-sui ted for a particular case , we trust 
that the trial judge will utili ze an adver sarial procedure 
whenever p ossible . 

T h e Fourth Circuit, citing Thompson, concluded 11 that the important rights 
guaranteed by Batson deserve the full protection of the a dversar ial process 
except where compellin g r easons r e quiring secrecy a re shown. 11 U . S . v . 
Garrison, No. 87-7649 , slip op . at 6 (4th Cir. June 7 , 1988) . The court 
added : 11 Like I the Ninth Circuit I , we r ecognize that instances may a rise in 
which to reveal the grounds for striking a juror would u nduly prejudice the 
government. But the government must make a substantial showing of 
n ecessity to justify excluding the defendant from this important stage of the 
prosecution . 11 Id. a t 6-7 . T he court held that , while in this case an ex parte 
examina tion of the prosecutor•s voir dire notes was p e r missible , 11 if the court 
d ecides t o consider any notes , other documents , or statements pertaining to the 
prosecu tor• s explan a tion, we . • . counsel that a trial court should ordinarily 
conduct adversary , r a the r than ex parte, proceedings. 11 Id . at 8. See also 
U.S. v . Blake, 819 F . 2d 71, 73 (4th Cir. 1987 ) (if prima facie case is estab
lished 11 the court should conduct . an evidentiary hearing on the Government 1s 
reasons 11

) . 

Ot her circui ts have found that defendants were entitled to atte mpt to r ebut 
th e prosecution 1s reasons for excluding minority jurors . See U.S . v. Gordon , 
817 F.2d 1538, 1541 (llth Cir. 1987) (case r e manded , in part , to allow d ef en
dant 11 the opportunity to offer r ebuttal eviden ce pertaining to the Government 1s 
reasons 11

) , vacated in part on r e h earin on othe r grounds, 836 F . 2d 1312 (llth 
Cir . 1988) ; U . S. v . Wilson, 81 F . 2d 421, 423 8th Cir. 1987) (defendant must 
"be given the chance to r ebut the proffere d explanation as a p r e text 11

) . Cf . 
U.S . v . Les lie , 813 F . 2d 658 , 659 (5th Cir. 1987 ) (on r e mand, district court 
direc ted to 11 hold a h earing r especting the prosecution 1s u se of its per e mptory 
challenges , a t which time the prosecution will s ubmit its explanations for its 
referenced challenges a n d , as may be appropriate , oth e r evidence may be 
considered 11 ). 
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SUBJECT: The Fifth Amendment and Production of Corporate Documents by Custodians and 
Compelled Consent to Release of Records by Third Parties 

The Supreme Court last term decided two cases concerning fifth amendment challenges to 
government subpoenas that order the production of corporate records or compel consent to authorize the 
release of records held by third parties. In Braswell y, U.S., 108 S. Ct. 2284 (1988), a 5-4 decision, the Court 
held that a custodian of corporate records, who in this case was also the sole shareholder of the 
corporation, "is not entitled to resist a subpoena [for such records] on the ground that his act of production 
will be personally incriminating" in violation of the fifth amendment. l.d.. at 2295·. In Doe y. U.S., 108 S. 
Ct. 2341 (1988), the Court held that the fifth amendment privilege against self-incrimination was not 
violated by "a court order compelling a target of a grand jury investigation to authorize foreign banks to 
disclose records of hi s accounts, without identifying those documents or acknowledging their existence." 
ld.. at 2243. In both cases the Court noted limitations on the use of the evidence thereby obtained. 

In Braswell, petitioner was president of two corporations and sole shareholder of one of them. A 
federal grand jury issued a subpoena to him in his capacity as president, ordering him to produce the 
corporations' books and records. Petitioner moved to quash the subpoena, the district court denied the 
motion, and the Fifth Circuit affirmed. & In re Grand Jury Proceedine-s, 814 F.2d 190 (5th Cir. 1987). 

Petitioner claimed "that his act of producing the documents has independent t estimonial 
sign ificance, which would incriminate him individually, and that the Fifth Amendment prohibits 
government compulsion of that act." 108 S. Ct. at 2287. In essence, petitioner argued that, while the fifth 
amendment does not protect the contents of the corporate records, the act of producing those documents 
will be privileged if a potential for self-incrimination inheres in that act. l.d.. at 2290. The circuits had 
split on this issue. & id. at 2287 n.2. The Court rejected petitioner's argument, reasoning as follows: 

[T]he custodian of corporate or entity records holds those documents in a representatiye rather 
than a personal capacity. Artificial entities such as corporations may act only through their 
agents, ... and a custodian's a ssumption of his representative capacity leads to certain 
obligations, including the duty to produce corporate records on proper demand by the 
Government. Under those circumstances, the custodian's act of production is not deemed a 
personal act, but rather an act of the corporation. Any claim of Fifth Amendment privilege 
asserted by the agent would be tantamount to a claim of privilege by the corporation--which of 
course possesses no such privilege. 

ld.. at 2291. The Court explained that: 

Had petitioner conducted his business as a sole proprietorship, [U,S, y, Doe, 465 
U.S. 605 (1984)] would require that he be provided the opportunity to show that his act of 
production would entail testimonial self-incrimination. But petitioner has operated his 
business through the corporate form, and we have long recognized that for purposes of the 
Fifth Amendment, corporations and other collective entiti es are treated differ ently from 
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exemplar, ... or a voice exemplar, ... to stand in a lineup, ... and to wear particular 
clothing .... The Court ... held that the privilege was not implicated in each of those 
cases, because the suspect was not required "to disclose any knowledge he might have," 
or "to speak his guilt." 

ld... at 2347-48 (footnote and citations omitted). 

The Court concluded that Doe's execution of the consent directive would not have testimonial 
significance "because neither the form, nor its execution, communicates any factual assertions, implicit 
or explicit, or conveys any information to the Government." ld.. at 2350. Thus, the "consent directive 
itself is not 'testimonial,"' and because of the form's hypothetical phraseology 

petitioner's compelled act of executing the form has no testimonial significance either. 
By signing the form, Doe makes no statement, explicit or implicit, regarding the 
existence of a foreign bank account or his control over any such account. Nor would his 
execution of the form admit the authenticity of any records produced by the bank. 

J.d.. The execution of the directive neither admits nor asserts consent, since the directive "explicitly 
indicates that it was signed pursuant to a court order," and therefore petitioner's "compelled execution of 
the form sheds no light on his actual intent or state of mind." ld... at 2351. The court concluded that 
signing the form "is not an assertion of fact or ... a disclosure of information. In its testimonial 
significance, the execution of such a directive is analogous to the production of a· handwriting sample or 
voice exemplar: it is a nontestimonial act." .tiL 

In addition, the Court noted that "the only factual statement made by anyone will be the bank's 
implicit declaration, by its act of production in response to the subpoena, that it believes the accounts to be 
petitioner's .... Indeed, the Second and Eleventh Circuits have concluded that consent directives 
virtually identical to the one here are inadmissible as an admission by the signator of either control or 
existence." ld... at 2352 (emphasis in original). 
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SUBJEG: Bifurcation of Criminal Forfeiture Proceedings: Is a Separate Evidentiary Hearing on 
Forfeiture Required? 

A previous Bench Comment (1987, No. 5) examined procedural requirements for post-indictment 
restraining orders to prevent disposition of assets subject to forfeiture under the RICO (18 U.S.C. § 1963(a)) 
or drug offense (21 U.S.C. § 853(a)) forfeiture provisions, as amended by the Comprehensive Forfeiture 
Act of 1984. This Bench Comment examines whether, in addition to the special verdict procedure required 
under Fed. R. Crim. P. 31(e), it is necessary to bifurcate the trial of a defendant facing forfeiture and hold 
a separate evidentiary hearing on forfeiture after the defendant is found guilty. 

The circuit courts that have analyzed the issue since the 1984 amendments* have r eached 
different conclusions as to whether, and to what extent, bifurcation is required. The Third Circuit, citing 
the "potential for clashes between competing constitutional rights" inherent in unitary proceedings, used 
its supervisory powers to require bifurcation of forfeiture and guilt phases, with separate evidentiary 
hearings for each phase. The D.C. Circuit, in a RICO case, determined that bifurcated proceedings were 
not constitutionally r equir ed and that the defendant suffered no prejudice from the unitary proceeding. 
Also in a RICO case, a Ninth Circuit panel held that separate jury deliberations and argument of counsel 
are r equired, but that trial courts have di scretion whether separate evidentiary hearings are necessary to 
protect defendants' rights. 

In U.S . v. Sandini, 816 F.2d 869 (3d Cir. 1987), the defendant was charged under the Continuing 
Criminal Enterprise statute (21 U.S. C. § 848), and subject to the forfeiture provisions of 21 U.S. C. § 853. 
The government presented evidence relevant to forfeiture during the guilt phase of the trial, but the 
defendant chose not to testify. During the forfeiture proceedings that followed the guilty verdict the 
district court barred defendant from testifying, and "limited the forfeiture phase to the arguments of 
counsel and instructions to the jury." ld.. at 872. 

The appellate court found that "efficiency suggests that the issues of culpability and forfeiture be 
determined in the same proceeding . . .. Completely merging the guilt and forfeiture phases of a trial, 
however, presents the potential for clashes between competing constitutional rights": 

A criminal defendant has the right to decline to testify at trial. He also may insist 
that his property not be taken without due process of law. Where some r easonable 
accommodation of both is available, the defendant's right to retain property arguably not 
subject to forfeiture should not be compromised or defeated by his decision to stay off the 
witness stand during the guilt phase of the trial. 

*Prior to the 1984 amendments, at least one circuit recommended that "the forfeiture issue should be 
withheld from [the jury] until after they have returned a general verdict. At that time the trial judge can 
instruct the jurors fully about forfeiture and submit the special verdict to them." U.S. v. Cauble, 706 F.2d 
1322, 1348 (5th Cir. 1983), cert. denied, 465 U.S. 1005 (1984). The court did not address the issue of a 
separate evidentiary h earing. 

Not For Citation ~ ~ ~ Bench Comment is provided for the information of federal judges only It should not be cited. either 1n 
opinions or oH1erwise. 
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The court specifically noted that it was not "willing to follow" the Sandini court in requiring 
bifurcation of forfeiture proceedings, and also declined "to adopt a blanket rule allowing instructions on 
forfeiture only after the verdict on guilt has been returned." ld... 

In U.S. v. Feldman, 853 F.2d 648 (9th Cir. 1988), cert. denied, No. 88-6238 (U.S. Feb. 21, 1989), 
where forfeiture was sought under 18 U.S.C. § 963(a), the court concluded that trial judges have discretion 
whether to hold a separate evidentiary hearing on forfeiture matters. The trial court in Feldman gave the 
jury separate instructions and a special verdict form for the forfeiture issue, but declined defendant's 
request for a separate evidentiary hearing on the issue of the extent of defendant's interest in t~e 
forfeitable property. Although the appellate court noted that "[t]he procedure used by the trial court was not 
necessarily unconstitutional," it nonetheless found "that the procedure used at [defendant's] trial may 
have forced [defendant] to choose between his right not to incriminate himself and his need to present 
evidence on the extent of his assets subject to forfeiture, thus posing a real possibility of prejudice." Id.. at 
661. 

The court reviewed the decisions of the Third and D.C. Circuits and concluded: "Although we find 
the reasoning in Sandini to be particularly persuasive, we do not adopt a blanket r equirement that guilt 
and forfeiture proceedings be bifurcated completely." !d.. a t 662. The court noted that 

the forfeiture provision at issue in Sandini, 21 U.S.C. § 853(d), creates "a rebuttable 
presumption at trial that any property of a person convicted of a felony under this 
subchapter ... is subject to fo rfeiture" if the prosecution shows by a preponderance of the 
evidence that the property was acquired during th e relevant period and likely came from 
no other source. 

l.d..., n.2 (citing Sandini, 816 F.2d a t 874). By contrast, the RICO proviSIOn at issue in Feldm an 
"establi shes no such presumption. To that extent, [defendant's] position is more favorable than that of the 
defendant in Sandini ." l.d... The court determined that the decision to h old a separate evidentiary h earing 
on the forfeiture issue should be made according to the facts of each case: 

Under some circumstances a single procedure may be unfair, wh ere for example the 
evidence is very complex, there ar e evidentiary difficulties, or testimonial privileges are 
clearly implicated . There may be other situations, h owever, in which any evidence the 
defendant might present after trial will not affect the jury's decision on forfeiture. For 
example, when the government seeks forfeiture of a defenda nt's interest in a RICO 
enter prise under 18 U.S .C. § 1963(a)(2), "issues of guilt and forfeiture ar e likely to 
converge," as the forfeiture of the entire interest follows automatically on a finding that 
the enterpri se was conducted through a pattern of racketeering . ... By contrast, when the 
jury orders forfeiture of the proceeds of illegal activity, it must determine the extent of the 
proceeds or whether a particular interest or profit was acquired or maintained in violation 
of RICO . . .. 

We therefore exe rcise our supervi sory power to hold that trial courts should 
bifurcate forfeiture proceedings from ascertainment of guilt, r equiring separate jury 
deliberations and allowing a rgument of counsel. The trial judge may exercise discretion 
in deciding whether to h old an evidenti ary h earing. If the defendant can sh ow, by 
affidavits or otherwise, that a hearing is required on the extent of his or her assets subject to 
forfeiture, the court should allow evidence on the issue. Evidence r eceived at this phase 
may not be u sed on appeal or at retrial t o sustain the conviction, nor in post-trial motions. 
~ .S.andini, 816 F.2d ~t 874. 

Id... at 662 (citations omitted). But see U.S. v. Linn, 862 F.2d 735, 742 (9th Cir. 1988) (holding, in drug 
distribution case, that trial court did not abuse its di scretion in failing to bifurcate forfeiture and guilt 
determinations because defendant "did not make any showing of manifest error"). 
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SUBJECr: Applicability of Batson to Civil Cases 

In Batson u. Kentucky, 476 U.S. 79 (1986), the Supreme Court held that the constitutional 
guarantee of equal protection forbids the prosecutor in a state criminal action from exercising 
peremptory challenges to remove members of the defendant's race from the venire. The Court ruled 
that when a criminal defendant makes a prima facie showing of purposeful discrimination in the 
selection of the petit jury, the burden shifts to the government to provide a neutral explanation for 
challenging jurors of the defendant's race. 476 U.S. at 96-97. (See Bench Comment Nos. 3-4, 1988.) 

Two circuits have r ecently extended the Batson principle to civil cases, holding that equal 
protection forbids the exercise of peremptory challenges on racial grounds by a private litigant in a 
federal civil trial. Edmonson u. Leesville Concrete Co., 860 F.2d 1308, 1314 (5th Cir. 1988); Fludd v. 
Dykes , 863 F.2d 822, 829 (11th Cir. 1989). One circuit has expressed "strong doubts about whether 
Batson was intended to limit the use of peremptory strikes in civil cases," but has not specifically 
ruled on this issue. See Wilson u. Cross, 845 F.2d 163, 164-65 (8th Cir. 1988); Swapshire v. Baer, 865 
F.2d 948, 953-54 (8th Cir. 1989). Another circuit has assumed "arguendo ... that Batson applies to 
civil actions," but concluded that it should not be applied retroactively in the civil context. Jones v. 
Lewis, 874 F.2d 1125, 1129 (6th Cir. 1989). Cf. Teague v. Lane, 109 S. Ct. 1060 (1989), and Allen v. 
Hardy, 4 78 U.S . 255 (1986), on retroactivity of Batson in collateral review of criminal convictions. 

The courts that applied Batson in civil cases first had to determine that the exercise of 
peremptory challenges by a private litigant in a civil action is a government action subject to the 
equal protection clause. In Edmonson, the Fifth Circuit reasoned: 

That the statutory right to challenge jurors is exercised by a private litigant does not of itself 
make the action private. The government is intimately involved in the process by which a 
litigant challenges a prospective juror: the government summons the venire to appear in court 
at a particular time and place; the right to peremptory challenges is granted by a federal 
statute; the challenges are invoked in the course of a judicial proceeding, and on a facility 
operated by the government, usually in a federal courtroom or, for convenience, in the judge's 
chambers; they are not self-executing but are effected by the action of the judge; and the judge 
as government official acts in a court required by the Constitution to be open to the public which 
may thereby observe the court's toleration of the practice. The litigant exercises the peremptory 
challenge, but it is the judge, acting in a judicial capacity, who excuses the prospective juror. 

860 F.2d at 1312. 

The Eleventh Circuit found in Fludd that when a trial judge overrules a party's objection to the 
racial composition of the venire, 

[t]he trial judge's decision-to proceed to trial, over the party's objection, with a jury selected 
from the venire on the basis of race-is the one that harms the objecting party. In overruling 
the objection, which informed the court that the peremptory challenger may be excluding 
blacks from the venire on account of their race, the judge becomes guilty of the sort of 

Not For Citation ~ ~ ~ Bench Comment is provided lor the information of federal judges only. It should not be cited, either in 
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SUBJECT: Curbing Abuses by In Forma Pauperis Litigants· 

In two cases last term the Supreme Court denied in forma pauperis status to, and placed filing 
limitations on, prose litigants with histories of repeated frivolous claims. See In re McDonald, 109·s . Ct. 993 
(1989) (per curiam) (5-4 decision); Wrenn v. Benson, 109 S. Ct. 1629 (1989) (per curiam) (6-3 decision). In 
McDonald the Court noted that although it bad "not done so previously, lower courts have issued orders 
inteoded to curb serious abuses by persons proceeding in forma pauperis." 109 S. Ct. at 996 (citing, e.g., In re 
Martin-Trigona, 737 F.2d 1254 (2d Cir. 1984) (filing limitation); Peck v. Hoff, 660 F.2d 371, 374 (8th Cir. 
1981) (per curiam) (pre-filing review procedure)). This Bench Comment examines the two Supreme Court 
decisions and some of the measures, beyond dismissal under 28 U.S.C. § 1915(d), that federal courts have 
taken to curb abuses by in forma pauperis litigants. 

The petitioner in McDonald, who sought a writ of habeas corpus, bad made 73 separate filings with 
the Court since 1971 and eight more in tl)efcurrent term. Id. at 994. The Court denied petitioner leave to 
proceed in forma pauperis (hereinafter IFP) and directed the Clerk of the.Court "not to accept any further 
petitions from petitioner for extraordinary writs pursuant to 28 U.S.C. §§ 1651(a), 2241 and 2254(a), unless 
he pays the docketing fee required by Rule 45(a)." I d. at" 994. 

The Court noted that "(w]ithout recorded dissent, the Court has denied all of [petitioner's] appeals 
a nd denied all of his various petitions and motions," and that "(p]etitioner has put forward this same 
argument-unsuccessfully-in at least fo.ur prior filings with the Court." Id. at 995. The Court justified the 
restrictions on petitioner by rea soning that 

paupers filing prose petitions are not subject to the financial considerations-filing fees and 
attorneys fees-that deter other litigants from filing frivolous petitions. Every paper filed 
with the Clerk of this Court, no matter how repetitious or frivolous, requires some portion of 
the institution's limited resources. A part of the Court's responsibility is to see that these 
resources are allocated in a way that promotes the interests of justice. The continual 
processing of petitioner's frivolous requests for extraordinary writs does not promote that 
end. 

Id. at 996. 

In Wrenn the Court. placed restrictions on petitioner's fil ings for IFP status after he had fil ed 22 
petitions for cer tiorari since the October 1986 Term. ''(A] review of the affidavits he has filed with his last 
nine petitions .. . indicates that his financial condition has remained substantially uncha nged. The Court 
denied him leave to proceed in forma pauperis with respect to each petition. Petitioner has nonetheless 
continued to file fo r leave to proceed in forma pauperis." 109 S. Ct. a t 1630-31. Citing McDonald, the Court 
concluded: "We do not think that justice is served if the Court cont inues to process petitioner's r equests to 
proceed in forma pauperis wh en his fi nancial condition has not changed from that r eflected in a previous 
filing in which he was denied leave to proceed in forma pauperis." Id. at 1631. The Court directed the Clerk 
"not to accept any furth er filings from petitioner in which he seeks leave to proceed in forma pauperis ... 
unless the affidavit submitted with the filing indicates that petitioner's fina ncial condition has substanti<dly 
ch:1 nged." !d. 
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contempt of court and punished accordingly.m 745 F.2d at 1232 (quoting In re Green, 669 F.2d 779, 787 (D.C. 
Cir. 1981) (per curiam)). See also Green v. Carlson, 649 F.2d 285, 287 (5th Cir.) ("commend[ing] the contempt 
sanction" if previously enjoined IFP litigant continues abusive filings), cert. denied, 454 U.S. 1087 (1981). 

The Eighth Circuit affirmed restrictions on an inmate who had filed more than 100 cases for himself 
and other inmates in less than two years, repeatedly filed claims that had previously been dismissed, and 
occasionally named as parties fictitious characters such as "Li1 Red Riding Hood." In re Tyler, 839 F.2d 1290 
(8th Cir. 1988) (per curiam). To curb this abuse while preserving the inmate's access to the courts, the 
district court fashioned an order that limited the inmate to one IFP filing per month, required him to provide 
copies of any pleadings or claims made in state court that were later asserted in federal court, and prohibited 

. him from drafting complaints for other inmates. In addition, if"abusive language" was included in any filing, 
. leave to proceed IFP would be denied and that claim counted toward the one filing per month limit. Id. at 

1294-95. The appellate court affirmed, and "endorse[ d) the policy and rationale of the district court." ld. at 
1290-91. 

Sanctions. Courts have also used sanctions, including monetary penalties as well as dismissal, 
against frivolous or vexatious IFP litigants. These sanctions are often based on the Federal Rules of Civil 
Procedure, including Rule 11. In Moon v. Newsome, 863 F.2d 835 (11th Cir.), cert. denied, 110 S.Ct. 180 
(1989), a prisoner who had brought a civil rights action and refused to cooperate in a deposition ~as ordered 
to pay the full costs of the deposition. When he did not, the district court dismissed the case pursuant to 
Fed. R. Civ. P. 41(b). 

The appellate court affirmed, finding that "the damage suit of a pro se plaintiff proceeding in forma 
pauperis can be dismissed for failure to pay costs assessed as a penalty for unreasonable refusal to obey a 
discovery order." Id. at 836. "(O]nce a pro se IFP litigant is in court, he is subject to the relevant law and 
rules of court, including the Federal Rules or' Civil Procedure .... If a pro se litigant ignores a discovery 
order, he is and should be subject to sanctibns like any other litigant. Courts can assess costs and monetary 
sanctions against IFP litigants." I d. at 837. Moreover, "[i]f a plaintiff has incurred sanctions for misconduct, 
a more stringent standard for allowing him to proceed with his case is appropriate because he has been given 
access to the courts and has abused that privilege." Id. at 838. The court cautioned, however, that "[w]here 
monetary sanctions are imposed on an IFP litigant and the litigant comes forward showing a true inability 
to pay, it might be an abuse of discretion for the court then to dismiss for failure to pay." Id. Here, however, 
plaintiff did not even attempt to make such a showing. 

In American Inmate Paralegal Ass'n v. Cline, 859 F.2d 59 (8th Cir.) (per curiam), cert. denied, 109 
S. Ct. 565 (1988), the Eighth Circuit affirmed the dismissal of inmate group's action as a sanction under Fed. 
R Civ. P. 41(b) for intentional refusal to comply with a court order to submit an amended complaint. "Prose 
litigants are not excused from complying with court orders or substantive and procedural law." Id. at 61. 
Dismissal of the action with prejudice was also warranted as a sanction under Fed. R. Civ. P. 11 for the 
group's frivolous filings. Id. at 62. See also Whittington v. Lynaugh, 842 F.2d 818, 821 (5th Cir.) (per curiam) 
(affirming dismissal of IFP prisoner suit as frivolous and imposition of $15 sanction under Fed. R. Civ. P. 11 
for court costs), cert. denied, 109 S. Ct. 108 (1988); Papas v. Hanlon, 849 F.2d 702, 704 (1st Cir. 1988) (per 
curiam) (allowing costs to be. assessed, under Fed. R. Civ. P. 54(d), against IFP litigants for $300 in 
stenographer's fees for three no-show depositions-granting IFP status "does not completely immunize an 
indigent litigant from eventual liability for costs"). 

Note: The July 12, 1989 editi on of Bench Comment, on the applicability of the Batson principle to ci\'il 
cases, contained an account of Edmonson v. L eesville Concrete Co., 860 F.2d 1308 (5th Cir. 1988). The 
decision in Edmonson was vacated for rehearing en bane on January 23 , 1989. 860 F.2d 13 17. The ca~e 
wa~ a rgued en bane on June 19, 1989. No opinion has been issued. 
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During deliberations, jurie orne
times ask the court to have tran
cripts of tria l testimony read back 

SUBJECT: 
Jury requests to 
ha\'e transcripts 
of testimony read 
back or furnished 

or furnished . 
The tria l court's 
compliance with 
o r rejection of 
such a request is 
reviewed on an 
abuse of discre
tion standard. 
Different c ir-
cuits have strik
ingly d ifferent 

views and practices as to whether 
such requests should ordinari ly be 
granted. Several consideration 
guide the exercise of tria l court ' 
discretion in this a rea. 

Is there a preference in favor of 
or against granting the jury's 
request? 

It depends o n the ci rcuit . The 
ixth, Ninth, and Tenth C ircuits 

caution aga inst having transcripts 
of te timony read o r furni hed to a 
jury. See U.S. v. Keys, 899 F.2d 
983,988 ( lOth C ir.) (granting 
jury request "disfavored") , cen . de
nied , Ll l S. C t. 160 ( 1990); U.S. 
v. Portae, Inc., 869 F.2d 1288, 
1295 (9th Cir. 1989) (same), cen . 
denied, Ill S. Ct. 129 ( 1990); 
U.S. tl . Padin , 787 F.2d 1071, 
1077 (6th Cir.) ( it is "' incumbent 
upon the trial judge to exercise ex
treme care in ... permitting any 
evidence to be restated or re-read 
to the jurors'") (quoting Henry v. 
U.S., 204 F.2d 8 17, 82 1 (6th C ir. 

NOT FOR CITATION 

1953)), cen . denied, 479 U.S. 823 
( 1986). 

By contrast , the Second and 
Third C ircuits favor compliance 
with such requests. See U.S. v. 
Holmes , 863 F.2d 4, 5 (2d C ir. 
1988) ("genera lly the better 
course of action is for a d istric t 
court to allow the reading of testi
mony requested by the jury"), cere. 
denied, 110 S. C t. 99 (1989); U.S. 
v. Zarinr.ash, 736 F.2d 66, 70 (3d 
Cir. 1984) (request should be de
n ied only in "limited" circum
stances). 

Many circuit courts have not 
indicated a preference either in fa
vor of or again t granting such a 
jury reque t . However, as many 
circuit judges previously sat or 
practiced in a district of the cir
cuit, it is useful in predicting c ir
cuit court attitude to be aware of 
prevailing practice in the district 
courts of the circuit. If the district 
courts of the circuit routinely 
grant or deny such requests, there 
is some likelihood that the c ircuit 
court wi ll ho ld the same prefer
ence when it comes to rule. 

What factors sho uld trial courts 
consider? 

Courts have advanced two pri
mary concern that justify denying 
the jury's request . First, the jury 
may overemphasize the requested 
testimony, at the expense of other 
evidence. See, e.g., U.S. v. 
Keskey, 863 F.2d 474,477 (7th 
C ir. 1988); U.S. v . Castillo, 866 

F.2d 1071, 1084 (9th Cir. 1988); 
U.S. v . Varsalona , 71 0 F.2d 418, 
421 (8th C ir. 1983); U.S . v. 
Pimental, 645 F.2d 85, 87 (l st 
Cir. 198 1 ). 

Second , reading back or pro
viding t ranscripts of testimony 
may interfere with the expedi
tious and effic ient administration 
of justice. See, e.g., U.S. v. 
George, 752 F.2d 749, 757 (1st 
C ir. 1985) ("court's determina
t ion that the reque ted testimo ny 
was too 'scattered' and volumi
nous to be reread provides suffi 
cient justification for its decision" 
to reject jury's request) ; U.S. v. 
Croft, 750 F.2d 1354, 1367 (7th 
Cir. 1984) ("logistical problems 
of sequestering the jury fo r an ex
tended period of time" while 
transcripts were prepared just ifi ed 
court's denial of jury's request) ; 
U.S. v. Almonte , 594 F.2d 261, 
265 {lst Cir. 1979) (court may 
consider "difficulty of complying" 
with jury's reque t). 

The court may also take into 
account the importance of the re
quested testimony to the jury's 
delibera tions. See, e.g., U.S. v. 
Thomas , 875 F.2d 559,563 n.2 
(6th Cir.) (testimony "of limited 
exculpatory value"), cen . denied, 
110S.Ct.I89( 1989);U.S . v. 
Varsalona, 71 0 F.2d 41 8, 42 1 
(8th C ir. 1983) (test imony "not 
so critical"); U.S. v. Peltier, 585 
F.2d 3 14,334 (8th Cir. 1978) 
("test imony was not crucial to 

Bench Comment is provided fo r the information of federal judges. It should no t be cited, in opinions o r otherwise. 
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Before 1983, Rule 23(b) of the 
Federal Rules of C riminal Proce
dure required that juries consist of 

SUBJECT: 
What constitutes 
"just cause" to 
dismiss a juror in 
a criminal trial 
after deliberations 
have begun 

12 members un
less the parties 
st ipulated in 
writing with the 
court's approval 
"that the jury 
shall consist of 
any number less 
than 12 or that a 
valid verdict 
may be returned 
by a jury of less 
than 12 should 

the court find it necessary to ex
cuse one or more jurors for any 
just cause after trial commences." 
A 1983 amendment added the fol
lowing: 

Even absent such st ipulation, if the 
court finds it necessary to excuse a 
juror for just cause after the jury has 
retired to consider its verdict, in the 
discretion of the court a valid ver
dict may be returned by the remain
ing II jurors. 

The amendment was designed to 
avoid unnecessary mistrials. The 
advisory committee noted that 
"(t]he problem is acute when the 
trial has been a lengthy one and 
consequently the remedy of mis
trial would necessitate a second 
expenditure of substantial pros
ecution, defense and court re
sources." 

Rule 23(b) d ismissals of jurors 
have occurred in two types of situ
ations: when circumstances ren-

NOT FOR CITATION 

dered a juror temporarily unavail
able, threatening a delay in delib
erations, and when a court con
cluded that a juror could not 
properly perform his or her duties. 

Dismissals of unavailable jurors 

When a juror is dismissed because 
of temporary unavailability, courts 
of appeals focus on the expected 
length of the absence. The risks 
inherent in a delay-that jurors' 
recollection of evidence may dim 
or that they may discuss the case 
with outsiders-are greater if the 
delay is lengthy. The longer the 
expected absence of a juror the 
greater the justification for dis
missal. 

In U.S. v. Wilson, 894 F.2d 
1245 (11th Cir.), cert. denied, 110 
S. Ct. 3284 (1990), a pregnant ju
ror became ill during deliberations 
on a Friday, prompting early dis
missal of the jury for the weekend. 
O n Sunday, she told the court 
clerk that she could not return un
til Tuesday at the earliest. O n 
Monday, the judge, expressing 
doubt that the juror would return 
the next day, dismissed her from 
the case. The 11-person jury re
turned a guilty verdict, and the 
Eleventh C ircuit affirmed. The 
court noted that the trial judge ex
pressed concern about the juror's 
health several times during the 
trial, and that on one occasion the 
juror told the court that she had 
been taken to the hospital the 
night before and her doctor feared 

she might miscarry. T he Eleventh 
Circuit held that "[b)ased on these 
incidents, when she again became 
ill during the deliberations, the 
district judge was entitled to con
clude that she might no t return 
the fo llowing day as she had 
hoped, and that even if she did 
she migh t become ill again, fur
ther delaying the deliberations." 
Id. at 1250. 

In U.S. v. Stra twn, 779 F.2d 
820 (2d C ir. 1985). cert. denied, 
476 U.S. 1162 (1986), delibera
tions were to begin on aT uesday. 
On Monday, a juror informed the 
court that she would have to leave 
at noon on Wednesday to observe 
a religious holiday that would last 
the rest of the week. The court 
suggested substi tuting an alternate 
juror before deliberations began, 
but defendants objected. When 
the juror left on Wednesday, the 
court dismissed her and continued 
with 11 jurors, denying defen
dants' request to adjourn the trial 
until Monday. The Second C ir
cuit rejected defendants' argument 
that Rule 23(b) applies only when 
a juro r suffers permanent o r at 
least lengthy incapacitation. 

We read the "just cause" standard 
more broadly to encompass a variety 
of temporary problems that may 
arise during jury deliberations .... 
The appellants suggest that it was 
not "necessary to excuse [the juror] 
for just cause" since her absence due 
to religious observance would have 
lasted only 4.5 days. However, the 

Bench Comment is provided for rhe information of federal judges. It should not be cited, in opinions or otherwise. 



juror's capaci ty or qualifications it 
will likely be upheld, but if the 
juror's position in the case may 
have affected the determination to 

dismiss, it will be reversed. 
The cases also suggest that 

when a court comes to doubt the 
abili ty of a juror to perform his or 
her duties, it generally should in
terview the juror. 1 See, e.g., U.S. 
v. Ruggiero, 928 F.2d 1289, 1300 
(2d Cir. 199 1) (trial court's "two 
extensive interviews of the juror" 
were adequate bas is for Rule 23 (b) 
determination); U.S. v. Ramos, 
861 F.2d 46 1, 466 (6th C ir. 1988) 
(interview of juror "was in accor
dance with pronounced judicial 
protocol"), cere. denied, 489 U.S. 
1071 (1989). 

In certa in circumstances no in
terview is necessary. See Peek v. 
Kemp, 784 F. 2d 1479, 1484 (lith 
C ir.) (because "Juror G reeson was 
unquestionably too ill" to deliber
ate, "the trial judge's failure to 

question G reeson personally be
fore dismissing him" was not er
ror) , cert. denied, 479 U.S. 939 
(1986); see also U.S. v. Barker, 
735 F.2d 1280, 1283 (11th Cir. ) 
(no hearing needed where juror 
patted defendant on back "in light 
of the fact that it is indisputed 
that the incident in question did, 
in fact , occur"), cere. denied, 469 
u.s. 933 (1984) . 

Note 

1. Some courts have held that 
when doubts about a juror's par
t iality arise during deliberations, 
the court should interview all of 
the jurors to ascertain whether 
they were tainted by the juror in 
question. See U.S. v. Gabay, 923 
F.2d 1536, 1543 (I l th Cir. 1991 ); 
U.S. v. Fafowora, 865 F.2d 360, 
363 (D.C. Cir. ), cert. denied, 110 
S. C t. 98 (1 989). 
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A periodic guide to recent appellate treatment of practical procedural issues 

The Fi rst C ircuit recently joined 
the Second and Th ird C ircuits in 
holding that a guilty plea cannot 

SUBJECT: 
\\'hat district courb 
:-houiJ Jo wht!n 
Jdt!ndants, at guilt\" 
pka hl!aring:-, 
<teknll\\ lt!Jgl' ha,·ing 
fl'l"l•nth· taken narl·otil"s 
\lr nll'Jicatillll. 

stand if the trial 
court does not 
inquire further 
upon learning 
that the defen
dant has re
cently ingested 
narcotics or 
medicatio n. The 
tria l court must 
specifically as-
certain whether 
the drugs are af

fecting the defendant's abi lity to 
enter a voluntary and intelligent 
plea. 

In U.S. v. Parra-Ibanez, 936 
F.2d 588 ( lst Cir. 199 1 ), at a 
change of plea hearing the defen
dant acknowledged that he had 
undergone psychiatric treatmen t 
and had a history of drug abuse. 
At a subsequent change of plea 
hearing, the court asked the de
fendant whether he had taken 
medication or drugs during the 
preceding twenty-four hours. De
fendant said he had taken Atavin, 
Halcion, and Restoril. The court 
asked, "Atavin, is that a drug to 
control your nerves or some
thing?" and defendant sa id yes. 
Though the court then inquired 
about defendant's general abil ity 
to comprehend the proceedings, it 
did not specifically inquire about 
the potential effect of the drugs 
on defendant's sta te o f mind. The 
First C ircuit remanded for further 
factfinding: 

A lthough the judge's further ques
t ions did elicit ( I ) from Parra assur
ances that he understood the pro
ceedings and knew that a maximum 
sentence of forty years could be im
posed, and (2) from defense counsel 
and prosecutor their joint assurance 
that appellant was competent to 
plead guilty, the judge did not in
quire what dosages of A tavin, 
Halcion, and Resroril Parra had in
gested and what effects, if any, such 
medications might be likely to have 
on Parra's clear-headedness. The 
judge, though plainly making a sub
stant ial inquiry, did not probe deeply 
enough . We jo in the Third C ircui t, 
and hold that the judge was obli
gated by Rule II ro ask further ques
tions. 

Id. at 595-96. 
The Third C ircuit case referred 

to is U.S. v. Cole, 8 13 F.2d 43 (3d 
Cir. 1987) . In Cole, the court 
asked defendant if he was under 
the influence of any "medication 
or substances" and defendant re
plied that "I had some drugs Ia t 
night." Because the court d id not 
fo llow up with questions concern
ing the effec t of those drugs on 
defendan t's state of mind, the 
Third C ircuit vacated the gui lty 
plea: 

Rule 11 counsels a d istrict court to 

make further inqui ry into a defen
dant's competence to enter a guilty 
plea once the court has been in
formed that the defendant has re
cently ingested d rug o r other sub
stances capable of impairing his 
abili ty to make a knowing and in tel
ligent waiver of h is constitmional 
rights. 

Id. at 46. 

Likewise, in U.S. v. Rossillo, 
853 F.2d 1062 (2d Cir. 1988), the 
court asked the defendant whether 
he was under the influence of any 
drugs, and the following colloquy 
rook place: 

!DEFENSE OOUNSEL] : Your Honor, th is 
is an exceptional circumstance. 
THE OOURT: He has-his heart condi
t ion. 
!DEFENSE OOUNSEL]: Yes. 
THE OOURT: Thank you. 

No follow-up questions about the 
medication were asked . The Sec
ond C ircuit vacated the guilty 
plea: 

[W]hen the district judge asked 
Rossillo for a response to its ques
tion, the court simply alluded to 
defendant's heart condition. [It) 
never received a definiti ve "yes" or 
"no" answer from defendant. By ac
knowledging Rossillo's heart condi 
tion, the d istrict court apparently as
sumed that defendanr's condition 
did not inrerfere with his menral ca
pabili ties. As McCarthy [v. United 
States) makes clear, however, Rule 
I I is not satisfied unless the district 
court determines the voluntariness 
of the guilty plea based upon on-the
record responses m its questions. See 
also Irizarry v. United States, 508 
F.2d 960,964 (2d Cir. 1974 ) (stress
ing that ro the extent district judge 
'"resorts to "assumptions" not based 
upon recorded responses ro his in
quiries,"' he fails to comply with 
Rule 11) (quo ting McCarthy, 394 
U.S. at 467). 

!d. at 1065 (emphasis in original). 
See also Manley v . U.S. , 396 F.2d 
699, 700 (5th C ir. 1968 ) (govern
ment erroneously told trial court 
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What district courts should do when defendants, at guilty plea hearings, acknowledge having recently 
taken narcotics or medication. 

that defendant had no t recently 
been injected with a narcotic, 
hence no inquiry wa made; ap
peals court vacated plea and noted 
that Rule ll "requires a court to 

determine the effect of narcotics 
administered to a defendant upon 
his understanding of the charge 
and the voluntariness of his prof-

Other sources on this topic 

Bench Conuncnt rl·adn~ ran find 
information on thi~ and rdatl·d 
~ubjl·l"t~ in Bl·ndt Book for Unitl·d 
Statl's Di~tril"t Court judgl·~ (h·dl'ral 
judil·iall\·ntn >d l'd. 19~6) at 

* I.L16. 

I 
fered plea before accepting it"). 

No circuit requi res a formal 
competency hearing whenever a 

I tri al court is apprised of a 
defendant's use of medica tion or 

I 
narcotics. However, the court 
should delve into the type of drug 
or medication used, rhe amount, 
and its possible effect on the de-

fendant. Some district courts en 
sure that a probation officer 
killed in drug evaluation and 

treatment is ava ilab le to state on 
the record the effect of the drug 
on a defendant' abi li ty to com
prehend and pa rtic ipate know
ingly and voluntarily in a Rule 11 
colloquy. 

' 
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A periodic guide to recent appellate treatment of practical procedural issues 

Federa l Ru le of C rimina l Proce
dure 42(a ) states in part: "A crimi
na l contempt may be punished 
summarily if t he judge certifies 

SUBJECT: May a 
court summarily find 
an attorney in criminal 
contempt under Fed. R . 
Crim. P. 42(a) for 
tardiness or failure to 
appear? 

that the judge 
saw or heard the 
conduct consti
tuting the con 
tempt and tha t 
it wa commit
ted in the actual 
pre ·ence of the 
court ." Rule 
42(h), govern
ing any other 

c riminal contempt, require notice 
and a hearing. The que tion often 
a rises whethe r an attorney's tard i
ness or failure to appear may be 
punished summari ly. Most c ircuits 
have held that it may not: Rule 
42(b) , nm 42(a), applies. 

The consensus is that summary 
disposi t ion is inappropriate be
cause the alleged contempt dis
played hy tardiness or fa ilure tO ap
pc<~r is nor "committed in the 
actual presence of the court." Two 
rat ionale · have been advanced in 
support of this propo ition . In 
early ca~cs, court~ held that a 
defendant' absence doc not occur 
within the presence of the court . 
See In re Allis, 531 F.2d I 39 1, I 392 
(9th Ci r.) (" !attorney's] presence 
e lsewhere was, of cmw c, not in 
the actual presence of the Court"), 
cere. denied, 429 U .. 900 ( 1976); 
United Scates v. Dewhanry, 488 
F.2d 396, 397 (6th Cir. 1973) 
("!attorneys'] absence from the 
courtroom ... did not occur 
within the actua l pre ence of the 
Court"); In re Lamson, 468 F.2d 
55 1, 552 ( 1st Cir. 1972) ("the 
presence of the offender is in the 

court's absence"); U.S. v. Willett, 
432 F.2d 202, 205 (4th Cir. 1970) 
("the fa ilure of Mr. Wi llett ro ap
pear as scheduled ... was no t an 
act committed ' in the ac tual pres
ence of the court"'). 

In recent case , courts have 
emphasized that the contempt (if 
any) I ies not in the absence or tar
diness itself hut in the reasons for 
it or in the conduc t that resulted 
in it. Such rca o ns or conduct do 
not take place in the presence of 
the court. See, e. g. , U.S. v. 
KS&W Offshore Engineering, 932 
F.2d 9C6, 909 (II th Cir. 199 1) 
("the conduct which is subject to 

a sancnon is not the absence it elf 
hut the fa ilure to provide suffic ient 
ju ·tification for the absence or de
lay"); /n re Chandler, 906 F.2d 248, 
250 (6th Cir. 1990) ("the court 
could not have heard the conduct 
constituting contempt because the 
court could not know why the at
torney was late until the attorney 
a rrived") ; U.S. v. Onu, 730 F.2d 
253, 256 (5th Cir.) (" IA]bscncc 
a lone is not contempt. Contempt 
results only from the lack of good 
reason for the lawyer's absence."), 
cen . denied, 469 U .. 856 ( 1984) . 
These courts have noted that a 
major rationale for the summary 
contempt procedure i that, in the 
words of the upreme Court, 
"the re ts no need of evidence or 
a sistancc of coun ·el before pun
ishment, becau e the court ha 
·ccn the offense." Cooke v. U.S., 
267 U .S. 517,534 (1 925). That 
rationale doe not apply when an 
a rrorney is late or absent, because 
the court docs nor necessari ly 
know the reasons for the tardiness 
or absence. 

everal courts have noted tha t 
another ratio na le underlying sum
mary contempt is that to "pre e rve 
order in the court room fo r the 
proper conduct of business, the 
court must act instantly to sup
press di turbance or violence or 
phy ica l obstruction or disre peer 
to the court when occurring in 
open court." /d. Courts have ob
served that th is rationale applies 
when di ruptive behavior occurs 
in the midst o f a proceeding, not 
when an atto rney is late or absent. 
See, e.g., S.E.C. v. Simpson, 885 
F.2d 390, 396 (7th C ir. 1989) 
(ta rdiness not punishable by sum
mary contempt becau e the re was 
"no compell ing reason for an im
mediate remedy"); Jessup v. Cwrk, 
490 F.2d 1068, 1072 (3d Cir. 
1973) ( ummary contempt re
vcr ·cd bccau e the re "wa~ no d is
ruption of the orde rly course of 
proceedings in progress. There was 
no affront to the court hefore the 
general public , as might occur dur
ing a trial, and . .. immedia te vin
dication of judicial authority was 
not necessary."). 

The D.C. Circuit is the on ly 
c ircuit explicitly to pe rmit um
mary contempt unde r Rule 42(a) 
for tardiness o r absence. See In re 
Farquhar, 492 F.2d 56 1, 563 (D.C. 
C ir. 1973); In re Nibwck, 476 F.2d 
930 (D .. C ir.) , cere. denied, 414 
U . . 909 (1973) . However, the 
D.C. ircuir has cxpres ed doubts 
about its own position . In 
Farquhar, the court felt compelled 
to fo llow Niblack, hut rai cd the 
q uestion "whether rhe 'spirit of 
Rule 42(a ) does not call upon the 
judge, when he apprehends that 
the issue of contempt for tardiness 
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in t he court room involves, by 
way of excuse, matters outside the 
presence of t he court, tO proceed 
by ... invocat io n of Rule 42( h) ,"' 
492 F.2d at 563-64, quoting In re 
Gates, 478 F.2d 998, LOOO (D.C. 
C ir. 1973). Cf. U.S. v. Baldwin , 
770F.2J 1550, l 555-56{l l th C ir. 
1985), cere. denied, 475 U.S. 1120 
( 1986) (summary contempt per
miss ib le in rare case where atto r-

Other sources on this topic 

Bench Comment readers can find 
information on this and related sub, 
jects in Bench Book for United States 
District Court Judges (Federal Judicial 
Center 3d ed. 1986) at§§ 1.24,3-
1.24,9, and in Voorhees, Manual on 
Recurring Problems in Criminal Trials 
(Federal Judicial Center 3d ed. 1990) 
at 57-62. 

ney to ld the court in advance h is 
reason for not appearing). 

Some courts have held tha t 
while a Rule 42(a) summary con 
tempt is inappropriate when a n at 
torney is late or absenr, the full , 
forma l Rule 42(b ) procedures may 
not be necessary. ' In some c ircum
stances, Ru le 42(b) is sa tisfi ed as 
long as the defe nda nt was on no
tice tha t conte mpt was contem
plated, and was given an opportu
nity ro justify his or he r ta rdiness 
or absence. See, e.g., U.S. v. Onu, 
730 F. 2d 253,257 (5th C ir. 1984 ) 
(defendant "did have not ice in 
fac t and an opportunity to be 
heard .... IH ]e had the procedurfl l 
protections sought to be assured by 
Rule 42(b). The court read [him] 
the essential fac ts const itut ing 
c riminal contempt and informed 
him tha t the charge was crimina l 
conte mpt. While the court re-

ferred to Ru le 42(a) as the source 
of its authority, the defendant was 
fully informed of the essentia l ele
ments of the cha rge .... "); In re 
Allis, 531 F. 2d at 1392-93 (9th 
C ir. ) (altho ugh tria l court mistak
enly relied on Rule 42(a), con
tempt convict ion affi rmed because 
court "no tified Allis o f the charges 
and afforded him the opportunity 
to consult with counsel a nd an 
opportunity fo r h imself and coun
sel to be heard .. .. No extension 
of time to prepare a defense was 
warranted in these circumstances 
and none was requested .... The 
fac ts were clear ;md undisputed. 
At no t ime was an indic<t t ion 
given of the <~va ilabi l ity of other 
witnesses L)r evidence ... . "). 

However, if there is a d ispute 
over facts, the defendant should 
be given the fu ll hearing pre
scribed by Ru le 42(b). In U.S. v. 
Nunez, 801 F.2d 1260, 1264 ( II th 
Cir. 1986), the court expla ined 
that 

In some instances ... where the rca
~on for the ahsence or rardines is 
known to the court , "it m:1y he that 
all the procedures of Rule 42(h) 
need not he fo llowed." (ci tat ion 
omitted) In the present case, it is 
cle<~ r from the recmd that Judge 
Tidwell was aware of the reasons for 
Mr. Burstyn \ absence before ad 
judging him in contempt. . .. T here 
is, however, some d ispute as to 

whether defenJant Nunez experi
enced an eleventh ho ur change of 
heart [leading to Burstyn 's absence]. 
... Th is is exactly the kind of situa
tion where the appellant c;m benefit 
from the opportunity to obtain 
counsel, prepare a Jefense ami 
present witnesses . . . . 

Accord In re Lamson, 468 F.2d 
55 1, 552 ( lst C ir. 1972) ("lA] 
failure to appear on time may of
ten only be expla ined by witnesses 
who may not be immedia tely 
:wailable .. .. A n opportun ity to 

summo n the witnesses o r obta in 

mate rial necessary to the defense 
seems o nly fa ir.") . 

Note 
I . Rule 42(b) states: "A cr iminal 

contempt except as provided in subdi
vision (a) of this rule shall be pros
ecuted on notice. The notice shall 
state the time and place of hearing, al
lowing a reasonable t ime for the 
preparation of the J efense, and shall 
state the essential facts constituting 
the criminal contempt charged and 
J escribe it as such. T he nmice shall be 
given orall y by the judge in open court 
in the presence o f the defendanr o r, on 
application o f the United S tates atto r
ney or of an attorney appointed by the 
court for that pu rpose, by an order to 

show cause or an o rder o f arrest. T he 
defendant is cnt itleJ to a trial by jury 
in any case in which an act of Con
gress so provides. T he defendant is en
titled ro admissio n to hai l as provided 
in these rules. If rhe contempt charged 
involves disrespect ro ur cri t icism of a 
judge, rh;.rr judge is Jisquali fied from 
presiding at the tria I or hearing except 
with rhe defendant's consent. Upon a 
verdict m finding of gu il t the court 
shall enter <lll order fix ing the pun ish
lncnt." 
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T he Fifth C ircuit recen tly joined 
the N inth and Fourth C ircui ts in 
ho lding that courts may not pe
na lize someone who, for re ligious 

SUBJECT: What 
district courts should 
do when parties or 
potential jurors refuse 
to take an oath or 
affirmation because of 
religious objections. 

reasons, refuses 
to take an oath 
or make an affir
mation prio r to 
a court proceed
ing. The t rial 
court must seek 
to accommodate 
such pe rsons by 
fi nd ing a means 

for them to express a commitmen t 
to speak trut:hfully that does not 
offend their rel igious beliefs. 

In Society of Separationists v. 
Herman, 939 F.2d 1207 (5th Cir. 
199 L ), Robin Murray-O' Hair, an 
athe ist summoned for jury duty, 
refused to take the required pre
vo ir dire oath because it included 
a re ference to G od. The trial 
judge perm itted her to make an 
affirmation instead, but it too re
ferred to G od and she declined . 
The court then offered he r the op
t ion of raising her hand and af
firming, without reference to God, 
that she would tel l the truth. She 
declined, expla ining that an 
affi rmation "is just as religious as 
an oath." After a colloquy about 
what constitutes a "religious state
ment," t he court held Murray
O'Hair in contempt and removed 
he r from the jury pool. 

Murray-O'Hair brought sui t 
aga inst the judge, alleging a vio la
t ion of her Fi rst and Fourteenth 
A mendmen t righ ts and seeking 
damages and declaratory re lief. 
Though holding that the dist rict 
judge was immune from damages, 

the Fifth C ircuit granted the de
claratory relie f. It h ad "li ttle 
trouble concluding that [the tr ial 
court's] attempt to coerce Murray
O'Hair to take an affirmation , de
spite her sincere religious objec
tions, was a violation of the Free 
Exercise C lause." /d. at 1215. T he 
court expla ined a t length its rea
sons for reaching this conclusion: 

It is tme that Free Exercise jurispm
dence admits an exception for claims 
"so bizarre, so clearly nonreligious in 
motivation , as nor to be entitled to 

protection under th~ Free Exercise 
C lause." But Murray-O' Hair's claim
that a God-free affinnarion is none
theless a "religious statement," hence 
o bjewonable-is nor this farfetched. 
... [T]o her and others, affirmat ion 
has become a surrogate word that is 
suspect because of its traditional asso
ciation with religion . ... 

... Nor can Murray-O'Hair's objec
tions be dismissed as trivial, in the 
way that one migh t d ismiss a Free Ex
ercise challenge to the presence of" ln 
God We Tru t" o n U.S. coins and 
bi lls. An affirmation is a publ ic arres
tatio n, "readily a sociared with" the 
speaker, whereas "currency is gener
ally carried in a purse or pocket and 
need nor be displayed ro the public. 
. . . " The personal , publ ic and active 
nature of a coerced affirmat ion ren
ders it fa r from trivial .... 

... II)t migh t be argued that some 
limits are necessary, even in rel igion
plus-speech cases, in order to ensure 
that accommodating the individ ual's 
religious belief docs nor "radically re
strict the operating lat itude" o f the 
govemment ... . [W]e wil lingly set 
such a limit in the instant case, be
cause it is clear, for example, that an 
outright refusa l to make some kind o f 
pledge would frustrate the operation 
of the jud icial system. In any event, 

Murray-O'Hair did nor exceed these 
limits. She ind icmcd that she W<lS 

willi ng tO erve her jury duty, but the 
judge, rather than asking her what 
sort of pledge she could make, instead 
debated the correctness of her rei i
gious bel icfs. 

Jd. at 1215-17 (citat io ns and foot
notes om itted). 

T he court gave detailed in
struc tions to district courts face<.! 
with a prospective juror who re
fuses to take an oath or affi rmatio n 
because of religious objec tions: 

IT ]hc judge should either allow rhc 
per o n to withdraw fro m jury duty 
without penalty or allow the prospec
t ive juror an alternative that requires 
him or her to make some fo rm of seri
ous public commitmenr to answer 
truthfully that does nor transgress the 
prospect's sincerely held beliefs. The 
judge may requi re a prospect ive juror 
to stare: ( I ) the specific basis for ob
jection , and (2) what form of serious 
public commi tment would accord 
with the prospective juror's constitu
t ionally prOtected beliefs. The judge 
may require any form of avowal that 
" rare[s] or symhol ize[ -] that [the wit
ness will] tell the truth and which . .. 
purports ro impress upo n I her] the ne
cessity for so doing." Nothing more 
may be compelled if it impinges upon 
sincere, constitutionally protected be
liefs. It i nor for the judge to deter
mine the validity or logic of the pro
spective juror's hcliefs. Bel ief~ m~y he 
rejected only if they arc patently in 
sincere, bizarre, or not related ro the 
free exercise of religion. If the pro
spective jurt)r is unwilling ro make a 

required avowal of the type stated, 
the judge may impose such penalty ~s 
may be provided by law for refusa l ro 
perform jury duty. 

/d. at 1219 (brackets in original; 
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c irari,ms and fuornotcs o mirred) . 

The court suggested that its de
c isio n was compelled hy it~ prev i
ou~ per curiam opinio n in Fergu
son 'l '. Commissioner of Internal 
T~evenue, 92 1 F.2d 588 (5th C ir. 
199 1 ). There, a tax court dis
missed a parry's petition hec;~use 

of he r religio us o bject ions to tak
ing an oath or affi rmation prior to 

testifying. She requested the fo l

lowing <J ite rnative roan O<lth or 
<·1ffi rmatio n: "I do here hy dec la re 
that the fac ts I am abuut to g ive 
me, ro the hest o f my knowledge 

and bel ief, accura te, cnrrec t and 
complete." The tax court denied 
rhe request, staring th <lt an 

affirmation docs not v io late any 
religious convictio n. Because the 
pmty's ca~e rested o n her test i

muny, the ac tiun was dismisst.:d. 
T he Fifth C irc uit reversed . 

The Cl)Urt noted that Fed. R. 
E\"id. 603 require~ witnesses to de
clare they wi ll test ify truthfull y, "by 

oath nr affirmatio n administered in 
a fmm calculated rn awaken the 

witness' consc ience and impress the 
witness' mind with the duty tO do 

~''·" The coun no ted fu rther the ad
, · i~<H)' committee notes that state: 
"The rule is designed to afft)rJ the 
tlcxihility requ ired in dea ling with 

religious adults, <1theists, consc ie n
tious ohjecwrs, mental defectives, 

ami children. A ffirmation is simply 
a solemn undertaking tn te ll the 
truth ; no special formu la is re
quired." The court then stated: 

If I rho: judge! h<ld arrcmprcd rn ac
cumm,x.Lltl' M,. FcrglNlll hy inquir-
1111-! into her ohjL·cri,llls and cnn,idL·r
lng her pmp<"<xl alrcrmtt i\-c, rho: 
<:nr irc matter might h;n·c.: hcc.:n rc
><>h-c.:d ll'ithout an app.:al tll rhis 
cuurt . Instead, h tl\\'l'\"l'r, ldw judg.:] 
.:rrt·d ... 111 c'\·a luaring Ms. F.:rgusnn'> 
rc· l1gi<lU> hc.: lid, ;md C<mclud ing thar 
I an afhrm<lt l<lll ] did nllt \"llllarc any 

"r~c• >g111:ahlc relig1ou:; <crupl.:". 

/d. at 590-9 1. 

The Ninrh C irc uit IT<Khed <l 
s imihl r concl usillll in Gordon 1'. 
ldalw. 77R F.2d 1397 (9th Cir. 1985 ). 
Defendants in <1 ci,· il sui t served 

Gordon with a nor ice requiring 

him to appea r at a deposit ion and 
testify under oath . He appeared 
bur, heca use of religio us be liefs, re

fused to swear under oath o r make 
fi n alternative affirmation . The 

court granted a motion by defen
dants to compel discovery and is

sued an order that, a t a resched
uled dep<Yition , Gordon must 
swea r o r affirm that he wou ld tell 

the truth. The court's o rder sta ted 

that the manner of swearing o r 
affirm ation must rake one of two 
forms. O ne was a re ligious oath, 

t he mher as fo llo ws: "You do af
fi rm upo n pain and penalty of per
jury that the testimo ny you will 

g ive in th1s deposit io n will be the 
truth, the who le tru th, and no th
ing but the truth ." At the second 

depositio n Gordon refused to t<Jke 
an oath or make the prescri bed 
affi rmation, because he objected 

to us ing the word "affi rm." T he 
court the n dismissed his action. 

The Ninth C irc uit reversed, 
noting that "Fed. R. C iv. P. 43(d) 

<1 llows the substitution of a 'sol
emn affirmation' in lieu o f an 
omh " a nd "[w]e have found no au

thority insisting o n the use o f the 
word 'affirm' in such a lternat ive 
affirmations." /d. at 1400. The 

court c ited the "para llel provision" 
in Fed . R. Evid. 603 and t he ad vi
sory committee notes accompany

ing it (both quoted ahove) as 
counselling flex ib ility where t he 
form of truth assert io n is con

cerned . It conc luded: 

Thi, rc<N'ning should also npply ro 
affi rmatitlns at deposit ions under the 
Federal Rules nfCiv il Pmcedurc. We 
thcrcfnre conclude that any state
ment indicating that the deponent is 
imprcooed with the duty tn tell the 
rrurh and understand, rhar hem she 
can he prosecurc.:d for perjury for fail
ure rn do"' satisfies the rcquiremenr 
ft>r an ll<llh nr affi rmat ion under Fed. 
R. Ci,·. r. )Q(c) and 43(d). Deponents, 
furthl·rmnrc, need nnr rai,e their 
hancl when th.:y ,rm.: rhe wmds ncc
C"<>ry Ill ><Hisfy Feel. R. Ci\·. r. 30(c) 
;mel 4 )(,1) if ro do ."' impinge' nn sin
<.:cr.:ly-h-:1,1 rl·ligillu., he licfs ... . 

. .. The district court, therefore, 
should have explored the least restric
tive means of assuring that Gordon 
would testify truthfully at his deposition. 
At oral aq,rumenr before <JUr court, Gor
don S<Jiu that before his deposition i 
taken he i:, willing to swre: "! under
stand that I must tell the truth. I agree to 

testify under penalty of perjwy. !under
stand that if I testify falsely I may be sub
ject to criminal prosecution." ll1is state
ment, we believe, would satisfy Fed. R. 
Civ. P. 30(c) and 43(d). 

/d. at 1400-0 l. Accord U.S. v. 
Looper, 4 19 F.2d 1405, 1407 (4th 
Ci r. 1969) ("The common law .. . 
requires ne ither an appeal to God 

nor the raising of a hand as a pre

requisite to a valid oath. A ll that 
the common law requires is a fo rm 
or statement which impresses upon 

the mind and con c ience of a wit
ness the necessity for te ll ing the 
truth."). 

T he Gordon, Ferguson , and 
Herrnan courts c ited for support 

Moore v. U.S., 348 U.S. 966 
( 1955 ), a one-paragraph, per curiam 

opinion in a case where certa in wit
nesses were not permitted to testify 
because, on account of religious 

scruples, they refused to use the 
word "solemnly" in their pledge to 

tell the truth. T he Supreme Court 

reversed, sta ting simply that there 
" is no requi rement that the word 
'solemnly' be used in the 
affirmatio n ... . " 
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Federal Rule of Evidence 606(b) 
authorizes a trial court to inquire 
into the validity of a verdict. 
During such an inquiry, "a juror 

SUBJECT: A district 
court ma\' not order a 
.new trial on the basis of 
jurors' testinwn\' about 
factors that influenced 
the \'L'rdict. 

may testify on 
the question 
whether 
extraneous 
prejudicial 
information was 
improperly 
brought to the 
jury's attention 
or whether any 

outside influence was improperly 
brought to bear upon any juror." 
However, the rule also states that 
a juror may not testify about the 
"effect of anything upon that or 
any other juror's mind o r 
emotions as influencing the juror 
to assent to or dissent from the 
verdict or indictment or 
concerning the juror's mental 
processes in connection 
therewith." The latter provision 
has been a source of some 
reversals and confusion. 

The recent case of Haugh v. 
]ones & Laughlin Steel, 949 F.2d 
91 4 (7th C ir. 1991), should help 
clarify matters fo r two reasons. 
First, Haugh overruled an earl ier 
Seventh Circui t case and thus 
established unan imity among the 
circuits by holding that Rule 
606(b) should essentially be taken 
at face value: "The rule fo rbid[s] 
the question ing of jurors concern
ing the impact of improper com
mun ications." Id. at 918. 
Accord U.S. v. Ortiz, 942 F.2d 
903,909 (5th C ir. 1991); 
Mahoney v. Vondergritt, 938 F.2d 
1490, 1492 (1 st Cir. 199 1), cere. 

denied, 112 S. Ct. 1195 (1992); 
U.S. v. Maree, 934 F.2d 196, 201 
(9th Cir. 1991); Capps v. Sullivan, 
921 F.2d 260, 262-63 (1Oth Cir. 
1990); U.S. v. Small, 891 F.2d 53, 
56 (Jd C ir. 1989); Swckwn v. Vir
ginia, 852 F.2d 740, 744-46 (4th 
C ir. 1988), cere. denied, 489 U.S. 
1071 (1989); U.S . v. Sjeklocha, 
843 F.2d 485 , 487- 88 (11th Cir. 
1988); U.S. v. Krall, 835 F.2d 711, 
715-16 (8th Cir. 1987); U.S . v. 
Calbas , 82 1 F.2d 887, 896-97 (2d 
C ir. 1987), cere. denied, 485 U.S. 
937 (1988); U.S. v. Shackleford, 
777 F.2d 1141, 1145 (6th C ir. 
1985 ), cert . denied, 476 U.S. 1119 
(1986); U.S. v. Brooks, 677 F.2d 
907,913 (D.C. Cir. 1982) (per 
curiam). In addition, the court set 
forth the procedure a t rial court 
should follow when informed of 
an alleged improper communica
tion with the jury. 

In Haugh , shortly after the jury 
rendered its verdict, the foreman 
wrote the trial judge a letter 
complaining "that the marshal 
who shepherded the jurors during 
deliberations had told them that 
there was no such thing as a hung 
jury and that they would be kept 
in custody for as long as it took 
them to reach a verdict." Upon 
receiving the letter, the court held 
a hearing at which it questioned 
each juror and the marshal. At 
one point the court said to a juror: 
"Let me ask you this. The reason 
that you agreed to the verdict that 
ultimately was rendered ... , for 
what reason did you do that, be
cause you believed in the verdict 
or that you wanted to go home." 
The juror responded, "Because 

they wanted to go home." The 
trial court ultimately concluded 
that there was a reasonable possi
bility that the jury was swayed by 
the marshal 's improper communi
cation and granted a motion for a 
new trial. 

The Seventh C ircuit found 
that the trial court's questioning 
violated Rule 606(b) and stated: 

The proper procedure ... is for the 
judge to limit the questions asked the 
jurors to whether the communication 
was made and what it contained, and 
then, having determined that the 
communication rook place and what 
exactly it said, to determine
without asking the jurors anything 
furrher and emphatically without 
asking them what role the 
communication played in their 
thoughts or discussion-whether 
there is a reasonable possibility char 
the communication altered their 
verdict. ... 

... Such questions [about the 
impact of the communication] invade 
the privacy of the jury beyond what is 
necessary to determine whether there 
has been a miscarriage of justice. 
They are forbidden. If (were it not for 
this prohibition), "jurors would be 
harassed and beset by the defeated 
parry in an efforr to secure from them 
evidence of facts which might 
establish misconduct sufficient to set 
aside a verdict," McDonald v. Pless, 
238 U.S. 264,267 (1915), likewise 
they "would be harassed and beset" by 
the victorious parry in an effort to 

defeat the loser's effort to get the 
verdict set aside because of an 
improper communication to the jury. 

Id. at917-18. 1 

Rule 606(b) has also been 
construed to prohibit considering 
jurors' statements about the effect 



Bench Comment: 
A district court may not order a new trial on the basis of jurors' testimony about factors that influenced 
the verdict. 

that information learned after the 
trial would have had on their ver
d ict. In U.S. v. Sjeklocha, 843 F.2d 
485 (11 th C ir. 1 988), the Elev
enth C ircuit reversed the grant of 
a new trial. After defendant was 
convicted of selling arms to Iran, 
it was revealed that the United 
S tates government had been nego
tiat ing similar sales a t the same 
time it was prosecuting defendant. 
A newspaper article quoted the 
foreman of the jury as saying that, 
in ligh t of these d isclosures, he 
would now be incl ined to change 
his vote. Defendant moved for a 

Note to Readers 
Bench Comment 1992, No. 2 
(Subject: What district courts should 
do when parties or potential jurors 
refuse to take an oath or affirmation 
because of reli~ious objections) 
discussed Societ)' of Separationists t•e 
Herman, 939 F.2d 1207 (;th Cir. 
1991 ). Subsequently, the panel 
opinion was \'acated for rehearing en 
bane. A future Bench Comment will 
report the en bane decision. 

new t rial based on this newspaper 
article and an affidavit from the 
foreman reiterating and explain
ing his statements. The t rial court 
granted the motion , finding th is "a 
parad igm case for a new tria l." 
T he appellate court reversed: 

The d istrict judge erred in relying 
upon the affidavit and the statement 
appearing in the Orlando newspaper 
given by the jury foreman, when de-

c iding if a new trial was appropriate 
.... Rule 606(b) strikes a balance be
tween protecting the defendant's 
right to a fair trial free from 
substantial juror misconduct, while 
protecting the legitimate inrerests of 
preventing the hardssment of jurors, 
supporting the finality of verd icts, 
and preserving the community's trust 
in a system that relies on the 
decisions of lay people .... 

C learly the info rmation contained 
in the affidavit of the jury foreman 
and the statement attributed to the 
jury fo reman that appeared in The 
Orlando Sentinel concerned "the effect 
of anyth ing upon that ... juror's 
mind or emotions as influencing the 
juror to assent to ... the verd ict." 
Fed.R.Evid. 606(b). As the juro r 
would be proh ibited under the 
Federal Rules of Evidence from giving 

such testimony at a hearing on a 
motion by the appellees for a new 
trial, the trial court erred in 
considering the juror's affidavit and 
the newspaper statement attributed to 
the juror when deciding whether the 
appellees were en titled to a new trial 
based upon newly discovered 
evidence. 

ld. at 487-88. Accord Capps v. 
Sullivan, 921 F.2d 260, 262 (lOth 
C ir. 1990) (in habeas action 
alleging ineffective assistance of 
counsel, "district court erred in 
considering evidence from two 
jurors who indicated that they 
would have voted d ifferently had 
they been given an entrapment 
instruction"). 

The teaching of these decisions 
is clear: a district court may not 
order a new trial on the basis of 
jurors' testimony about factors 
that influenced the verdict. 

Note 

1. The Sevenrh Circuit 
appeared to hold otherwise in 
U.S. ex rel. Buchkana v. Lane, 787 
F.2d 230 (7th Cir. 1986). There, 
though the court stated that "the 
intent of Rule 606( b) is to 
prohibit the questioning of jurors 
regarding the effect of extraneous 
information," id. at 239, it 
proceeded to uphold such 
questioning. In Haugh, the 
Seventh Circuit acknowledged as 
much and "overrule[d] Buchkana 
to the extent of its inconsistency 
with the presenr opinion." 949 
F.2d at 918 . 

I 
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Fc>tl. R. Ci\'. P. 37(h)(2)( ) authorizes 
a trial coun to Ji:>mi.~ an action with 
prcjudtce or render judgment hyde
t~lult if a party violate. a d&nvery or-

SUBJECT: A district court 
must consider less severe 
sanctions before dismissing 
a case. 

der. Rule 41 (b) 

authorizes the 
coun to dbmi~ 

because of"failure 
of the plainnff rn 
pH k-.L'CUte or tO 
comply with these 

mle:. or any order nf cnun." However, 
all of the circuits have hdd th<lt it b 
gencmlly an abuse of discrerinn to dis
mis.' a case in these in.'>tancD without 
C( 111.~iJcring le:.::. se\'ere s;mctioru., e.g., 
a warning m fonnal rcpnmanJ, a fine 
( 1r imP' 1:->ition of fee:. and cc~:> t!>, place
ment of the ca..-;e ar the l:xmom of the 
calendar, ·uspcnsion nf coun.'>CI from 
prc~crice hefnre the coun, or preclusion 
of claim~ or defense:.. Do:en.s of rever
sa l~ ha\'e resulred from rri;1l courts' tfl il
urc-:. to het.>tl this admonition. 

While not all of rhe circuiL~ require 
the identical approach, rwo rub of 
thumh emerge from the ca .. '>L'S. Fir>t, 
the oAending party should he warned 
thm it.'> mi::.conduct could result in a 
eli mi::.sal. Se--cond, the trial court 
. hould explain on the rL'Cord l:x1th the 
conduct that meri~ sanction and why 
dismissal, rather than a lc~ SC\'ere 
:.anction, i::. in order. These procedures 
will minimize the likclihm J of rever
sal. ll1e following cases provide dis
trict couns more pccifics on what is 
expc'Cted in their circuit. 

First Circuit 
Ve~que~-Rivera t•. Sea-Land Sert•., 
920 F.2d 1072, 1076 (1st C ir. 1990): 
"In detennining whether conduct is 
sufficiently serious to warrant the 
h"rsh action of dismissal, the coun 
mu ·r consider all of the filctor.:, in-

m lved. A coun i not necessarily re
quired ro rake less severe action before 
impo:;ing the ~merion of dismissal , but 
dismissal ·hould be employed only if 
the district coun has J etennined that 
it could nor fashion an 'equally effec
tive hut lcs.~ drastic remedy"' (citat ion~ 

omirtL-d). 

Second Circuit 
Chira t •. Lockheed Aircraft, 634 F.2d 
664, 665 (2d Cir. 1980): "The remedy 
I of dismL~al) i · pungent, rarely used, 
and conclusive. A district judge should 
employ it only when he is sure of the 
impotence of le&c;er sanctions." A sub
sequent case identified the factors the 
trial court mLL'>t consider: the duration 
of the m&onduct, whether the party 
rc'Ceived notice that further miscon
duct would result in dismissal, the ex
tent of prejudice to the opposing parry, 
and the efficacy of lesser sanctions. 
Harding1•. Federal Reserve Bank, 707 
F.2d 46, 50 (2d Cir. 1983 ). 

Third Circuit 
Pouli.s1.'. rareFann,747 F.2d 63, 68 
(3d Cir. 1984 ): "IW)e will he guided 
by the manner in which the trial coun 
balanced the following factors ... and 
whether the nx nrJ upports its 
findings: (I) the extent of the parry's 
personal restxmsibiliry; ( 2) the prejudice 
to the adversary ... ; (3) a hisrm)' of 
Jilatorine&~; ( 4) whether the conduct 
of the party or the attorney was wil-
ful nr inlxu1 [aid1; (5) the effectiveness 
of sanctions other th(IJ1 dismissal, 
which entails a~ analysis of alremacive 
sanccion.;; and (6) the meritoriousness of 
the claim or defense" (emphasis in 
original). 

Fourth Circuit 
Dayle v. Mmmy, 938 F.2d 33, 34 (4th 
C ir. 1991 ): "[llhis coun has laid down 

a four-pan anal) is court.~ hould con
sider before levying the s:mction of 
dismissal. A court mu::.t hahmce: '( l) 
the degree of personal responsibility of 
the plaintiA·, (2) the amount of preju
dice caused the defendant, (3) the ex
istence of a "drawn out hbtory of de
liberately proceeding in a dilatory 
fa:.hion," and ( 4) the existence of 
sanctions less drastic than dismissal"' 
(citations omitted). 

Fifth Circuit 
Srwgeon v. Airbome Freighc Cmp., 778 
F.2d 1154, 1159(5t.hCir. l985):"Bc
cause of the severity d . di.-,mi~l with 
prejudice, we have derem1ined that 
ordinarily such acrion will he affirn1ed 
only (I) upon a bowing of 'a clear 
record of delay or contumacious con
duct by the plaintiff' and (2) when 
'lesser sanctions would not serve the 
best interests of justice.' ... The dis
trict court's considemtion of lcs.-,er 
sanctions should "ppear in the record 
for review of the coun\ exercise of its 
discretion" (emphasis in original; cita
tions omitted). 

Sixth Circuit 
Regional Refuse S)'S. 11. Inland Reclama
tion Co., 842 F.2d 150, 155 (6th Cir . 
19 ): "While it would he inappropri
ate to dismiss without coru.idering the 
severity of thi sanction and the a\'ail
ability of lesser sanctiOI1.'>, it b nor an 
abuse of discretion to dismiss, even 
though other sanctions might be 
workable, if dismissal is uprortable on 
the fucrs. Dismissal is generally im
posed only for egrcgiou::. misconduct, 
uch as repeared f<1 ilurc to appear for 

deposition" (empha.~ is in original). 

Seventh Circuit 
Sdlillingv. Walwanh County Pcn·k & 
PlcmningCornm'n, 805 F.2d 272,275 
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(7th Cir. 1986): "We have pre\'iously 
indicatc'tl the limited appropriateness 
of the sanction of dismissal: 'A dis
missal with prejudice is a harsh sanc
tilm which should usually he em
ployed only in extreme situations, 
when there is a clear record of delay or 
contumacious Cllnduct, m when other 
less drastic sanctions have proven Lm
availing.' Absent those circumstances, 
rhe careful exercise of judicial discre
tion requires rhar Cl district court con
skler less severe sanctions and explain, 
where not ohviL1Us, their inadc·quacy 
for promoting the interests of jLL~tice.'' 

(citations omineJ). 

Eighth Circuit 
Pardee v. Su.x:k, 712 F.Zd I 290, 1292 
(8th Cir. 1983 }: "IT] he trial judge 
shl)uld consider alremarive s:.mctions 
which do not impact so decisively 
upon the litigant. The court should re
sort ro dismissal of an action only 
when there has hcen a 'clear record of 
delay or contumacious conduct hy the 
plaintiff."' (citations omirted) . That 
case involveJ a Rule 41 (h) dismissal. 
In a recent ca~ involving a Rule 
37(b) dismissal, the Eighth Circuit 
held that "I t]he court must investigate 
whether a s.-·mction less extreme than 
dismissc-1! would suffice, unless the 
parry's fa ilure wa delibemte or in h<1d 
iaith . ... When the fclCts show willful
ness and bad fa ith, the selection of a 
proper sanction, including dismissal, is 
entrusted to the sound discretion of 
the district court." Avionic Co. 11. Gen
e'l'a.l Dyrunrlics, 957 F.Zd 555, 558 (8th 
Cir. 1992) (emphasis in original; ciw
tions omitted). 

N inth Circuit 
Ma.lonev. U.S. Posra.1Serv., 833 F.2d 
128, 13 1-32 (9th Cir. 1987),cen. de
nied, 488 U.S. 8 19 ( 1988): "'The dis
trier court <thLL-;es it'i discretion if it im
poses a &merion of dismissal without 
first considering the impact of the 
sanction and the adequacy of less dras
tic sanctions.' Our ca'ie law revee1ls 
that the following f<tetors arc of par
ticular relevance i.n detennining 
whether <t district court has considerc'tl 
altemmives to dismis.,;al: ( I) Did the 
court explicitly discuss the feasibility of 
less drastic sanctions and explain why 

altemative &met inns would he incKI
equate? (2) Did the court implement 
altcm<ltive methods of sanctioning nr 
curing the malfea~mcc befL1re ordering 
dismissal? (3) Did the court wam the 
plaintiff of the possibility of dismissal 
hefore actually ordering dismi:;sal r· (ci
t<ttion omitred). 1 

\XIanderer v. )olmsron, 9 10 F.2d 652, 
656 (9th Cir. 1990), illustrates the 
type of circumstance that justifie' a 
dismissal or default judgment. For the 
two years <1frer discovery commenced, 
defendants fa iled to appee1r m several 
scheduled depositions and did not 
comply with repeated court orders to 
<mswer interrogatories and produce 
documcnts. ll1ey were wnmc'LI, once 
by the magistmte judge and once hy 
the court, that continued non-wmpli
nnce would result inn defaul t judg
ment. Fin<1lly, rhe magistrate judge 
recommended a default judh'!nent, 
noting that '\he les.'ier sanctions im
fX1SC.'\.I ... h<~vc been met with com
plete indiflerence by defendants." 1l1e 
J iso·ict court aprroved the rc.'Commen
dation and entcrc.'LI n default judhrment. 
ll1e Nimh Circuit <lffinned , 'tating 
"IT] he key fuctors arc prejudice and 
availability of lesser sanctions . ... [De
fendants' <Ktion ·] constin1ted a clear 
interference with the r laintiffS' ability 
to prove the claim~ and ro obtain a de
cision in the ca-;c. The existence of 
prejudice is palpable .... The record 
I also] fu lly supports the court's conclu
sion that to repeat the impJsition of 
l es.~r sanctions wou ld he LU1avail ing." 

T enth Circuit 
/n re Rw;sell, 746 F.2d 1419, 1420 
(I Oth Cir. 1984 ): "Obviously dismissal 
is a possible sanction, a drastic sanc
tion, and one to be used in the proper 
circumstances . ... We !have] stated 
the need an appcii<Ite court has for the 
trial court's statement or recitation as 
to 1vh)' the panicular circumstances 
demonstrdteJ a need for the &mctions 
imposed ." (emphasis in original). 

Eleventh Circuit 
Hashemi t '. Ca.mpaigru.•r Publicarioru, 
737 F.2d 153, L538-39 {llthCir. 
1984 ): "While we agree that the S<UK

tinn of dismissal is a most extreme 
remedy and one not to he impo-;cx_l if 

lesser sanctions wil l do, the district 
court retains the dL'>Cretinn to dismiss a 

complaint where the parry's conduct 
amow1ts to 'flagrant disregard and will
ful disolx.'tlience' of the court's discov
eiy orders" (citation omitted). 

D.C. Circuit 
Ca.mps•v. C & PTe/. Co. , 692 F.2d 
120, 124-25(D.C.Cir. I98I):"'Dis
mis.><11 is a ha~h sanction and should 
he resoned to only in extreme cases.' 
We do not question the authority of 
the District Court, in the exercise of its 
sound discretion, to dismiss cases thm 
truly arc unworthy of further judicial 
time and attention. We must insist, 
however, that the circumstances-
particularly unavailability of an alter
native &-'UlCtion- make dismissal re
ally <lppropriatc .. . . We might well 
assess the situation differently if tl1is 
had not been I plaintiffs] first infr<~c
tion, and especially if the court ... had 
infonnc'l.l [him] of the consequences of 
\arc arrival." (citation omitted). 

Notes 
l. The Ninth Circuit rcccnrly rcvci'SL'tl 

a sua ' fxmrc dismiss;1l hccau:,e the tri<ll 
cuurt F,1ilcd tl1 ll "d m plaintiff ~h(lut 

dismiS.'-<11 and con,idcr lc . .;,, '>l'\'Crc 
s.-'lnctinns. Oliva 1'. Sulliwn, 9'58 F.2d 272, 
274 (9th Cir. 1992). 1llc apr-cllate court 
'mted rhm "there i> <I cln:,cr t~ x:u' on these 
rwn cnnsidcration,'' in C<t."-'' involving sua 
SJXlnte dismio.-;al rather than a nouccd 
mntion under Rule 41 (h). 
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>ihlc and valuahlc. Hmvc\·er, &'nch Com
ment:. do not represenr any nfficial policy 
or recnmmendation of dw Fedend Judi
ci~ l Center. 

Federal Judicial Center 
1520 H Street, N .W. 
Washington, OC 20005 



Bench Comment Federal Judicial Center 
1992, N o. 5, August 1992 

A periodic guide to recent appellate treatment of practical procedural issues 

In the cour.;e of ruling on Cl motion for 
judgment notwithstanding the vcr
din, a trial court sometimes deter-

SUBJECT: When ruling on a 
motion for judgment 
nornithstanding the verdict, 1 

may a district court exclude 
from consideration e\idence that 
was erroneously admitted? 

mines that evi
dence favorable to 
the non-moving 
party was en·one

ously admitrc'tl <It 
trial. May trial 
courts exclude 
such evidence 
fi"llm their consid

eration when deciding the mLltion ! 
The Sixth Circuit recently held 

that they may not, thus joining the 
other two c ircuits tn decide this ques
tion. Douglass t •. Ea1an Cmp., 956 F.2d 
1339, 1343-44 (6th Cir. 1992). Ac
cord Sumicomo Bank v. Pnxl11ct Prm11o-
riuns, 717 F2d 215, 218 (5th Cir. 
1983 ); Midcmuinent Broadcasting t>. 

Nm1h Cenrral Airlines, 47 1 F.2d 357, 
358---59 (8th Cir. 1973 ).ll!CSC COUrtS 

<tll hold th<lt if the triCil court helieves 
that rhe verdict could not stand <~b
scnt evidence that should have been 
cxcludc'\.1, r,tther than ~:-:rant a motion 
fur judgment notwithstanding the ver
dict, the appropriate remedy is a new 
trial (assuming the losing party has 
moved for nne). 

In reaching this conclusion, the 
Sbah C ircuit said: 

!We] hclieve th<tt it is wholly improper 
for a d"trict judge ll1 i!-,~1nre e,·idence 
admirted at trial fium it> con,iderarion 
in gr<mting a judgment nmwitlbtanding 
the verdi cr. We :t!-,rree ... that "Ia) mo
tilln fnr judgmenr nnrwirhsr;mding rhe 
verdict, like ;1 tnlltion fnr a dirL'Cted n~r

dict, doc> ntlt mise qucotiom relating to 
the competency m admissibility uf evi
dcm:e. Therefore, in considering a mu
tinn fm judgment ntlt\\"ithsranding the 
verclicr, the evidence must 1-x: taken a> it 
existed ar the close of the trial. ... llw 

proper remedy f\1r disposing of evidence 
erwncously admirted during the cnursc 
of the rrial is a new trial where motion 
therefor has been made lcitmion omit
red]. 

956 F.2d at 1343-44. 
The rationale for this position was 

spelled out in Midcontinent Broadcast.
ing and quored approvingly in 
Sumiwrno and Douglas. l11ere, in 
granting the motion for judgment not
withstanding the verdict, the trial 
court n.1b.l that ex pen testimony h"d 
been en oneously admitted; absent 
such evidence, it held, there wa5 insuf
ficiem support for the verdict. In re
versing, the Eighth C ircuit said: 

ll1e .suhscquem ruling, after the verdict, 
rhm the expert npininn w,1s nnr admis
<ihle after ir had heen originally received 
and considered by the jury, placed plain
riff in a relative position ,,( unf;lir reli
ance. lfph1inriffhad been forcwamcd 
during 1he trial that ;uch testimony wa-; 

nm admissible ir cunccivnhly could ha\·e 
supplied further fnundarion nr even ru
rally different evidence. Under the,;e cir-

Note to Readers 

Bench Comment 1992, No. 2 (Suh
jecr: What district courts ~hould du 
when partie~ or potential jumr:. refu >e 
to rake an omh nr affim1ation because 
of religious objections) discu>Sed Soci
ety of SeJxn·arionist~ t '. /--k,71Urn, 939 F.2d 
1207 (5th Cir. 1991 ), where an atheist 
summoned for jury dury WflS held in 
cnnrempr after refusing to rake an umh 
or afti nnatkm.ll1e Fifth Circui t 
gmnted declaratoty relief, holding thnr 
the trial judge violated the prospt.'Cti\·e 
juror's Free Exercise rights. After the 
Bench Comment went to press, the 
Fifth Circuit, sitting en bmK, vacated 

cumsrancc.< the grant of rhe judgment 
n.o.v. wa~ not a pro1-x:r remedy. 

471 F2J ar359. Burcf.AioeCoolv. 
C/m-k £qui/J. , 816 F. 2d II 0, 116 (3d 
Cir.), cere. denied, 484 U.S. 853 ( 1987) 
(court expressed misgivings about the 
Eighth Circuit's argument, noting that 
it "does not address ... the competing 
rd i<mce concems of the defendant"; 
however, finding that judgment nor
withsmnding the verdict was in order 
even if the evidence that was improp
erly <ldmitted were con.siderL'tl, the 
court declined rn decide whether im
properly admitted evidence may he 
excluded from consideration) . 

Note 
1. Under amended Rule 50, 

j udf,~nents notwithstanding the 
verdict and directed verdicts are now 
refened ro as "judgments as a matter of 
law." ll1e ch<~nge in nomenclature did 
nm result in. any ch<mge in the 
substantive or procedumllaw 
goveming such motions. 

the paneltlpinion. 959 F ZJ 1283 
(5rh Cir. 1992) (en bane). The opin
ion dicl nor reach the merit~ of the 
dbpute, inste;1d holding that the pro
spective jumr lacked 'tanding to ob
tain prospective relief. ll1us it re
mains the Gl'SC that all d1e circuit> to 

conoider the question (including the 
Fifth, in an earlier GlSe) hold thm a 
trial cnurr must seck rn <lCCl lmmodatc 
those who ubjccr tll an narh or affir
mation, by finding a means for them 
to express a commitment to speak 
m1rhfully that dLleS nor offend their 
religious belief,_ 



Bench Comment Federal Judicial Center 
1992, No. 6, October 1992 

A periodic guide to recent appellate treatment of practical procedural issues 

SUBJECT: 

The peedy Trial Act provides 
t ha t the trial of a defe ndant who 
pleads nor guilty must commence 

"within seventy 
d<~ ys from the fil 

Defendants' rights 
under the Speedy Trial 
Act arc not waivablc. 

ing d<! te {and 
making public ) 
of the informa
tion or indict
ment, o r from 
the da re the de

fend<~ nt has appe<~ red before a ju
dic ia l officer of the court," 18 
U .. C.§ 3 16 1 (c )( I ), o r theca e 
sh all he dismissed, I U.S.C. 
§ 3 162{a ){2). The Ac t excludes 
pe riod of time in pecified c ir
cumst<~nces, including a "delay re
sulting from a continuance gr<~nt

ed by any judge o n his motion o r 
a t rhe request of the defe ndant or 
his coumel ... if the judge 
granted uch continuance on the 
basis of his findings th at t he ends 
of justice e rved by taking such ac
tion outwe igh the be t interest of 
the public and the defendant in a 
speedy trial." 18U .. C.§3 16 1(h)
(8)(A ).I The statu re specifies that 

[n)o such period of delay result ing 
from a cont inuance granted by the 
court 111 accordance with th is para
graph ; ha ll be excludable under th is 
subsect ion unles rhe court sets 
fo rth, in the record of the case, ei
ther orall y or in wri t ing, its reasons 
for findmg that the end -. of justice 
served by the granting of ;uch con
t inuance outwe igh the hest interests 
of the public and the defendant in a 
speedy trial. 

/d. 2 

Every c ircu it to addre the 
matte r interprets the e prov isions 
as binding and as precluding a 

defendant's wa iver of the right to 

a speedy trial. U.S. v. Willis, 958 
F.2d 60,63 (5th C ir. 1992); U.S. 
v . Kucik, 909 F.2d 206, 210- 11 
( 7th C ir. 1990), cerl. denied, Ill 

. C t. 79 1 ( 199 1); U.S. v. 
Berberian, 85 1 F.2d 236, 239 (9th 
Ci r. 1988), cert. denied, 489 U. 
1096 ( 1989); U.S. v. Ray, 768 
F.2d 991, 998 n . l1 (8 th Cir. 
1985); U.S. v. Pringle, 751 F.2d 
419 ,433-34 ( I r C ir. 1984 ); U.S . 
v. Carrasquillo, 667 F.2d 382 , 388-
90 (3d C ir. 1982 ). If a defendant 
does not want trial to commence 
within ~eventy days, the prope r 
procedure is to move for a con
tinuance in accordance with 
section 3 16 1 (h )(8 ). The court 
mu r then m<~ke the necess<u y 
find ings in order for a continuance 
to be justified. 

Most of theca es cited above 
in volved a similar fact pattern . 
Defendant agreed to a delay, but 
no motion for <1 continuance was 
filed and no find ing were made. 
Then , when the eventy-day pe
riod expired, defendant moved for 
di ·mi -al. The tria l court held that 
defendant waived the right to a 
speedy tria l, but the appella te 
court stated that this righ t i not 
waivable. Some of the courts nev
erthe less refu ed to reverse, e sen
tially on e toppel grounds. See, 
e.g., Kucik, 909 F.2d at 2 11 
("Whe re a defendant active ly par
ticipa tes in a continuance ... he 
cannot then 'sand -bag' the cou rt 
and the government by counting 
that time in a peedy trial mo
t ion ."); Pringle, 75 1 F.2d at 434 
("Defense counsel may not simul
taneously usc the Act as a swo rd 

and a shie ld. W e th ink it unethi 
cal and di ·hon est for defense 
counsel to wa ive the Act in the 
trial court and then discla im such 
wa iver upon appeal."). In other 
cases, however, courts have re
versed, emphasi ;:ing the public's 
right ro a speedy tria I. See, e.g. , 
Carrasquillo, 667 F.2d at 390. 

The Fifth C irc ui t rook the lat
te r path in the recen t Willis case, 
and it analyzed the limita tions of 
the estoppel approach in this con 
text. Irs opinion serve as a re
minder to distric t court that the 
safest course is to fo llow the proce
dure er forth in sectio n 
3 16 1 (h )(8) . 

In Willis, J efend<mt filed a mo
tion requesting addi tio na l t ime to 

prepare for tri al. At the motion 
hearing, t he d i trict court to ld him 
that in order for the request to be 
granted , defendan t would have to 
give up his righ t to a speedy tria l. 
Defendant <~greed, and the court 
granted a continuance. However, 
no formal motion was fil ed nor 
we re findings made. evera l 
months hner, the court bec<~me 

concerned about the validity of 
defendant's wa iver of h is righ t to a 
speedy tria l and reque red that 
on e of the panics move for a con
tinuance. Defendant so moved 
and the court , after making the 
neces a ry find ings, granted a con 
t inuance. Month~ later, defe ndant 
moved to dismiss the indictment 
aga inst him, alleging <1 vio lat ion of 
rhe peedy Trial Acl. The court 
denied the motion , fi nding tha t 
the Je lay resulted from 
defendant's wa ive r. The Fifth C ir
cuit reversed: 



Bench Comment: 
Defendants' rights under the Speedy Trial Act are not waivable. 

The Act is intended bmh to prmcct 
the tlcfendnnt from undue tlelay in 
h is m al and m benefit the public hy 
ensuring that cr imina l tnab arc 
quickl y resolved ... . In the vast ma
jority o f cases, rhe defenJant wdl he 
quire happy to J elay rhe final tle rer
minatlo n of his gui lt or innocence. 
The Act's central intent ro protect 
soc iety's interests requires rhat a 
tlcfemhmr's purported wai ver o f his 
right, unJer rhe Act he ineffecrivo.: 
ro stop the speed y tria l c lock from 
running . 

. . . The more vexi ng quest io n ... 
IS whC[her Willis can take Hd va n
ragc of rhis de l<~y to atta in the dis
mi>sal o f his indictment. 

Other sources on this topic 

Bench Comment readers can find 
information on this and related subjects 
in Bench Book for United States 
District Court Judges (Federal Judicial 
Center 3d ed. 19H6) at section 1.19,1-
1.19,2. 

... !We have] calleJ sensible the 
Pringle max im thar "tlefentlants 
oughr nm to he able ro c him relief 
on the has is of J elays which they 
themseh·e• deliberately C<JuseJ ." 875 
F.2J at II 08. This sen>ih lc maxim 
mu t nor he taken roo far. The ma 
Jor concern of the Pringle court wa;, 
that a J efentlam nor he nhle to h:we 
it both ways by convincing the dis
trier court thar delay was ;~ppropri 

are and then using rhat Jelay ro ob
ta in a dismissal. .. . 

A d ist rict court is nm s,mdhaggeJ 

or otherwise misled, however, h1• a 
defendant's simple request for or ac
quiescence in a continuance :mJ ItS 
own insi, tence o n a waiver. O ur 
ho lding that the provisions of rhe 
Act <~ re non-waivable would be 

meaningless if we adopted rhe rule 
that the tlefentlant waives h is ahiliry 
to move for di>m i>sa l of the indict
ment >imply by askmg for or agree
ing to a continuance. It is the re
sponsibi lity of the tlistrict court to 
ensure that a request for a continu
ance in a crimmal c<~se which 
rhreatens ro J elay trial past the 70-

da y mark fa ll, within o ne of the 
Act's except ion;,. 

958 F.2d at 63- 64. 
This ca e ·e rves as a remintler 

that the provisions o f the Speedy 
Tria l Act regardi ng except ions arc 
mantlatory, that defendants can
not waive the ir rights under the 
Act, and that fai lure to fo llow 
these ru les can result in reversal of 
a con vic t ion and dismissal of an 
indic tment. 

Notes 
I . For cases whe re the public' · 

and/or defendant's inte rest in a 
speedy trial was outweighetl and a 
continuance held proper, see U.S. 
v. Driver, 945 F.2d 1410, 1414 
(8 th Cir. 199 1) (newly ;~ppoinred 
counsel ), cert. denied, I 12 S. C t. 
1209 (L 992 ); U.S. v. Tanner, 941 
F.2d 574 , 583 (7th Ci r. 199 1) 
(unava ilah lity of counsel), cert 
denied, 11 2 . C t . 11 90 (L 992); 
U.S. v . Vega, 860 F.2d 779, 787 
(7 th C ir. 19 8) (6 1-counr, 32-
defendant indictment requiring 
' everance); U.S. v. Kamer, 781 
F.2d 1380, 1390 (9th Cir.) (key 
document~ and witnesses over
seas), cere. denied, 479 U.S. 8 19 
( 1986); U.S. v. Srudnicka, 777 
F.2d 652, 657 ( II th Cir. 1985) 
(defe ndant yet to re tain counsel). 

For ca ·es where the speedy tria l 
interest outwe ighed the factors 
counseling delay and continuances 
were held properly denied or 
improperly granted, sec U.S. v. 
Ortega-Mena , 949 F. 2d 156, 160 
(5th C ir. J 99 1) (trial court abused 
d iscretion in gran t ing continuance 
because he was tied up with othe r 
proceedings); U.S. v. B/andina , 
895 F.2d 293 , 298 (7th Ci r. 1989) 
(denia l of conti nuance upheld 
whe re de fendan t requested more 
time after learning of new govern
ment witne:.~; defendant had 
rejec ted two a lternative dates, and 
fourteen days ro prepare for 
witness's test imony was ad
equate ); U.S. tl. Muya-Gomez, 

860 F.2d 706, 742 (7th C ir. 1988) 
(den ial proper whe re defe ndant 
had twenty-one days to pre pare 
fo llowing his decision to proceed 
pro se and would have had more 
t ime but for his earl ier dec ision ro 
switch counsel), cen . denied, 492 
U.S. 908 ( 1989); U.S. v . Punelli , 
892 F.2d 1.364, 1369 (8th C ir. 
1990 ) (denia l upheld where 
defendant fai led to show rhat he 
would be prejud iced by l;~ck of 
t ime to prepare a defense in light 
of superseding indictment). See 
also 18 U.S.C. §§ 316 1 (h)(8)(8), 
(C) {l ist ing factor · which may and 
may not be taken into account 
when an e nds of ju rice continu
ance is sought ). 

2. In add ition to delay 
resu lti ng from a cominuance, the 

peedy Trial A ct excludes delays 
resulting from assorted c irc um
stances, e.g., imerlocutory appe<~ l s, 

t ransfer or removal of the case, 
;md considera tion by the court of 
a proposed plea agreemem. See 18 
U.S. C. §§ 3 16 1 (h)( I )-(h)(7). 

Bench Comment 
1992, No. 5, October 1992 

I 

Bench Comme111 1s provided to ca ll 
juJge~· attent ion to dec isions that 
may have escapetl t heir notice. It has 
hecn reviewed by the oraff of the Fed 
eral j udicial Center and , at the 
Center'> request, by a selected grou p 
of federa l judges. Puhlicminn sign ifies 
that the Cen ter rcgartls it as respon
:,ihle and valuable. However, Bench 
Comments do not represent any offi 
cml policy or recommenJatio n of the 
Fetleral Judic ia l Center. 

Federa l Judicial Center 
1 Columbus C ircle, N.E. 
Washington, D .C. 20002 



Bench Connnent Federal ] udicial Center 
1992, No. 7, December 1992 

A periodic guide to recent appellate treatment of practical procedural issues 

SUBJECT: 

The Federal Magistrates Act, 28 
U.S.C. §§ 63 1- 639, authorizes dis
trict courts to assign magistrate 

judges various 
functions, enu
merated in ec-

May a magistrate judge 
conduct \'Oir dire in a 
ci\'il case O\'er the 
objection of a party? 

tion 636(b)( I) , 
(2 ). ection 
636( b )(3) per
mits the assign
ment of "such 
additional duties 

as are not inconsi tent with the 
Constitution and laws of the 
United States." Section 636(c)( I ) 
states that, "[u]pon the consent of 
the parties," a magistrate judge 
may be assigned to "conduct any 
or all proceedings in a jury or 
no njury civil matter." Section 
636(c)(2) rates that the partie 
"are free to withhold consent 
without adverse substantive con
sequences" and that rule of the 
court "shall include procedure to 
protect the volunrariness of the 
parties' con ent." 

ln Gomez v. U.S., 490 U . . 
858 ( 1989), the Supreme Court 
rejected the claim that the seem
ing catch-all provision, section 
636(b)(3), permi ts a magistrate 
judge to conduct voir dire in a 
criminal case over the defendant's 
objection. The Court did not ad
dress whether its ho lding applie 
to civ il cases, a question that i 
arising in the courts of appeals.' 

The S ixth C ircuit recently 
joined the Seventh in hold ing 
that it is error to permit a magis
trate judge to conduct voir dire in 
civi l cases over the objection of a 

party. Both courts reversed ver
dicts by juries selected by magis
trate judges, rejecting the conten
tion that such error is harmless. 

The Seventh Circuit said: 

The parties descri be the questio n as 
being whether Gome~ ... should he 
"extended" to civi l cases. We con
ceive the question differendy, as 
whether the statute authorizes mag
istrates to conduct voir dire in a 
c ivil case. We cannot find where it 
d oc>, unless it is in sect ion 
636(b)(3), authorizing the as>ign
mcm to a magistrate of"such addi 
tional duties as arc not inconsistent 
with the Constitution and laws of 
the United States." The loc<ttion of 
this provision in the middle of the 
; tatute rather than at the end make~ 

u., dnuht that it was intended robe 
a; comprehensive a catch-all as 1ts 
wonls literally suggest. If it were, 
Gomez would have been decided 
differently, since section 636(h)(3) 
1> not limited to civ il cases .... Nor 
would there be much po int ro the 
elaborate provisions in section 
636(c) for the conduct of c ivil rrials 
(including jury trials) by a magis
trate with the consent of both fJarries if 

a district judge could compel the 
parties, against their wishes, to sub
mit to a magistrate's conducting vi
tal stages in the trial, such as the 
voir dire of the jury. 

Olympia Hotels Corp. v. johnson 
Wax Dev. Corp., 908 F.2d 1363, 
1368 (7th Cir. 1990) (emphasis in 
original). 

T he court bolstered its conclu
sion with the argument that in 
many cases (including the case 
sub judice), permitting a magis
trate judge to conduct a vital 

tage of the trial over the objec
tion of a party would violate the 
Constitution: 

IT]he federal courts have jurisd iction 
over I many ca;e;] only by virtue of 
the grant of jud1c1al power in A n1cle 
Il l of the Comt1tutio n. There is no 
sugge~tion that the J isrrict court wa~ 

exercising po wer conferred by any 
other provi~ ion of the Constitutio n , 

"' it might have been if this were a 
"core" controver:.y in a bankruptcy 
suit or a >tlit to which the United 
Smte~ wa~ a party. Article Ill confers 
the judicial power of the UniteJ 

tme> on judicial officer:. who have 
guarantee> of tenure and of undimin
ished compensatmn that federal 
magl!>lrates lack. Parties may he able 
to consent ro have the1r legal dis
pute> resolved by non-Arriclc Ill of
ficers even 1f rhe d~>pute is within 
rhc judiCI<Il power conferred by Ar
ncle Il l 
.... But they canno t be forced tO 

try a tllsputc that is ;ubjecr to federal 
jurisdiction o nly hy virtue of A rticle 
Ill before a judge who is not autho
rized to excrc1se the power conferred 
by th:u article. 

/d. at 1368- 69 (emphasis in origi
nal) . 

The court noted that "i t can be 
argued thar the voi r dire is no 
more an e senrial , nondelegable 
stage of trial than pretrial discov
ery, which the tatute-without 
thereby engendering constitu
tional qualms-authorizes magis
trate. to conduct without the par
tics' con cnt." However, the court 
expre sed doubts that discovery 
and voir dire are analogous, since 
discovery is generally conducted 



Bench Comment: 
May a magistrate judge conduct voir dire in a civil case over the objection of a party? 

with minimal judicia l invo lve
ment whereas voir dire "is a viral 
stage of every jury trial." The court 
then concluded : 

Whether the trial is so dimin i,hed 

hy the use of magistrates to conduct 
the voir dire that Article Ill is vio

lcned we do not decide .... T h e cnn

stitutinnal do uhts that we have ex
pressed a rc rooted in a serious 

concern ahou t the rights of persons 
tn a tria l before a fedcn1l judge, a 
concern likely to be shared by legis
laton. in their reflective momcnrs. 

For that reason these douhts rein
force our conclusion that sectio n 
636 was not intended and ; ho uld not 

he read to confe r on magistrates, hy 
mea ns of a vague clause buried deep 
in the sta tute, the power to conduct 

Jury voir d ire without the consent of 
hoth parries. 

/d. at 1369. 
Fina lly, the court rejected the 

contention tha t the ass ignmenr ro 
t he magistrate judge of voir dire 
was harmless error. The court 
stated that the error "is indeed 
harmless in the sense that !appel
lant] made no effort to show how 
it w::~s harmed. But issues of en 
titlement to a partic ula r kind of 
rribun::~l are in gene ra l not subject 
to the harmless erro r ru le." The 
court noted that the S upreme 
Court in Gomez refused to apply a 
harmless erro r analysis, reasoning 
that because a tra nscript canno t 
capture the atmosphere of voir 
dire, it would be nearly impossib le 
to show actual harm. T he Seventh 
C irc uit pointed out tha t a lthough 
Gomez was a c rimina l case, the 
h ::~ rmless error rule is the same in 
c riminal and c ivil cases. 

S imilarly, in Stockier v. Garrarr , 
974 F.2d 730 (6th C ir. 1992), the 

ixth C ircuit reversed a verdict by 
a jury selected by a magistrate 
judge. The court expressed agree
me nt with the eventh C ircuit's 
a nalys i of the text of the Federal 
Magistrates Act, and emphasized 
that voir dire is as vita l in c ivil 
tria ls as in criminal t ri als. (The 
court did not d iscuss the const itu
t iona l i ·sue. ) T he court also re
jected the harmless error argu
ment, e ndorsing the Seventh 
C irc uit's reasoning on this matter, 
and ::~dding anoth er consideration: 

ll]f a litigant is forced into having a 
magistrate preside over voir dire 
<~gainst hi;, will , the issue is not 

whcrher the magistrate was a com

petent and impartial adj ud icator, 
but whether the magistrate, as a ju

dicia l actor, h ad the authority to 

conduct the voir dire in the firsr 

place .... It is the perceived threat 
of injury of not h aving an A rticle Il l 

judge preside over this important 

function, not the actua l h:~rm , 
wh ich is re levant. 

We do not believe that if a party 
in a civil action explic itly ohjecrs ro 

having a magbrrate conduct voir dire 
and the court conscious[ y ign ores 

thi~ objection and a llows the mag•>

rra te to conduc t voir dire, it can be 
considered harmless e rror. Other

wise, courts could ignore the dic

tates o f the Federal Magistrates Act 
with impun ity and force c ivil liti 

gants to submit to the jurisdic tio n of 
a magistrate without the ir consent 

unle:.; a party could demo nstrate ex
actl y h ow the tria l would have heen 

di ffe rent if an Article Ill judge, 

ra ther than rhc magistrate, h ad con 
ducted the voir dire. 

/d. a t 733. 

In light o f the fact that the 
S ixth a nd Seventh C ircuits 
reach ed the sa me conclusion, dis-

trier courts sho uld be on no tice 
that assigning a magisuate judge 
to conduct voir dire may result in 
reversa l. However, because parties 
in Stockier a nd Olympia explic itly 
objected , the courts did not ad
dress whether magistrate judge
conducted vo ir dire requires ex
fJress consent of the parties or 
simply the absence of an objec
tion . It eem likely that if the par
ties do not object, they wi ll eithe r 
be deemed to consent or at least 
to waive any objection on appeal. 
See Peretz v. U.S., Il l S. C t . 

266 1, 2668-69 (l991) (Gomez 
"doe not apply when the defen
dant ha nor objected to the 
magi trate' conduct of the voir 
dire"). Nevert heless, the safe 
course is to ecure the parries' con
sen t. 

N o te 
l . The Court a lso did not decide 
whether a magistrate judge may 
conduct vo ir d ire in a criminal 
ca e if the defendant con ·e nts. 
Subsequently, the Court he ld that 
rhe magistrate judge may conduct 
voir dire in such a ca ·c. Peretz v. 
U.S., Ill . Ct. 266 1 (199 1 ). 

Bench Comment 
1992, No. 7, Den:mher 1992 

Bench Commenr b prt.vided to call 
judges' a ttention to decisions that 
may h ave escaped their notice. lt has 
been rev iewed by the staff o f the Fed
era l Judic ial Center and, ar th e 
Center'; reque t , hy a se lected group 
of fed eral judges. Publicatio n sign ifies 
tha t the Cenrer regards it as respo n
sible and va luable. However , Bench 
Commenc do not represenr any offi
c ia l policy or recommendation of the 
Federal Judic ia l Center. 

Federal Judicial Center 
O ne Columbu~ C ircle, N.E. 
Washington , D .C. 20002 
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A periodic guide to recent appellate treatment of practical procedural issues 

Federal Ru le of C riminal Proce
dure II (e)( I) state~ that "lt]he 
court shall not participate in any 

SUBJECT: 

District judges may 
not participate in plea 
bargain discussions. 

[plea bargain] 
discussion ." 
Two recent cases 
reaffirm the ten
dency of the 
courts of appeals 
to apply this pro-
vision stric tly 
anJ ro vacate 

plea agreements where it is vio
lated. 

In U.S. v. Barrert, No. 9 1-
4095, 1992 U.S. App. LEXIS (6th 
Cir. Dec. 23, 1992} , the trial judge 
arranged a pretrial conference call 
between himself, the prosecutor, 
and defense counsel to facilitate a 
plea by re olving a disagreement 
over the U.S. Sentenc ing G uide
line . During the d i cussion , the 
judge suggested a possible plea and 
indicated what kind of sentence · 
he might impo e. He al o indi
cated that he thought defendant 
lacked a strong defen e if the case 
went to trial. Throughout the dis
cussion , however, the judge em
phasized tha t he was nor pressur
ing defendant to plead gui lty and 
would not punish him for going to 
trial. Defendant eventually pled 
guil ty, but appealed the conv ic
tion on the ground that the con
ference call violated Rule 
II (e)( I). The Sixth C ircuit 
agreed and vacated the plea agree
ment, noting that "[t]he District 
Judge's.comments . .. went far be
yond an interpretation of the 

guidelines or a warning. They 
were a di rect comment on the 
facts of the case during the bar
ga ining process rather than after 
the parries had worked out their 
bargain." 

S imilarly, in U.S. v. Bruce, 976 
F.2d 552 (9th Cir. 1992), the 
prosecutor and defendants dis
cussed a proposed plea agreement 
with the trial court . Defendants 
resisted the agreement, and the 
court forcefully reminded them 
that they faced life sentences if 
they went ro tria l and urged them 
to give serious consideration to 

the government's offer. The next 
day defendant pled guilty. They 
were sentenced in accordance 
with the plea agreement, but on 
appeal one defendant argued tha t 
he ~hould be a llowed to withdraw 
his plea hecau e the court's par
tic ipatitm in the plea discussions 
vio lated Rule II (e)( 1 ). The 
Ninth C ircuit agreed , drawing on 
case law and legislative history to 
emphasize the absolute nature of 
the rule and noting tha t "[b]efore 
the parties have concluded a plea 
agreement and have disclosed that 
final agreement in open court, 'the 
judge must refrain from all forms 
of plea discussions."' /d. at 555, 
quoting U.S. v. Adams, 634 F.2d 
830,835 (5th Cir. 1981). The 
court went on to characterize the 
prohibition as a bright- line rule 
and to note th ree purposes behind 
it: protecting defendants from be
ing coerced into accepting a p lea 
agreement; protecting the integ-

rity of the judicial process by en
suring that the judge i~ perceived 
as impart ial; and preserving the 
judge's objectivity after negotia
tions a re complered.1 The court 
observed that some of these ra
tionale "apply whenever a judge 
participates in plea negotia tions," 
but cautioned that "even were 
none ro apply in a particula r case, 
a judge would nevertheless be re
quired to follow the mandate
perhaps in part prophylactic--of 
Rule II ." /d. at 558 (emphasis in 
original) . 

The Fifth and Second C ircuits 
also give an ab olut ist con truc
tion to Rule II (e)( l ). Adams, su
pra; United States v. Werker, 535 
F.2d 198, 201 (2d Cir.}, cerr. de
nied, 429 U.S. 926 ( 1976). So, too, 
did the Eighth Circuit in U.S. v. 
Olesen, 920 F.2d 538 (8th Ci r. 
1990). There, the tria l court ac
cepted defendant's guilty plea as 
part of an agreement specifying a 
term of impri onment. Prior to 

sentencing, however, the court is
sued an order modifying the plea 
agreement to increase the term of 
imprisonment. The court gave de
fendant e ight days to decide 
whether to accept the agreement, 
warning him that trial would com
mence shortly if he did not accept 
it. Defendant accepted the agree
ment, but challenged it o n appeal. 
The Eighth C ircuit reversed and 
remanded for specific pe rformance 
of the original agreement. The 
court said: 



Bench Comment: 
District judges may not participate in plea bargain discussions. 

When the district court modifieJ 
the original plea agreement ... it 
vio lated Ru le II . Furthermore, hy 
telling ldefend:mt) that he had eight 
J ays ro make up his mind ami that 
the J i:,rrict court wouiJ nor accept 
lh i>l former plea, the d istn ct court 
became even more nf an au vocate 
for its proposed reformation . Rule 
ll 's absolute proh ib itio n <tgain~t ju
dic ial involvement in plea barga in
ing is spec ifica lly designed to pre
vent this loss of objecti vity. 

/d. at 543. 
The cases involve various 

kinds of judicia l involvement in 
the plea ba rgaining process, e.g., 

Other sources on this topic 

Bench Comment readers can find infor
mation on this and related subjects in 
Bench Book for United States District 
Court judges (Federal judicial Center 3d 
ed. 1986) at § 1.06. 

exerting pressure, mediating, offer
ing advice , initiating ideas, modi
fy ing terms, and drafting terms. 
The case law suggests that all such 
pa rtic ipa tion is improper: The safe 
course is fo r the court to eschew 
a ny involvement in the process 
unti l an agree ment has been pre 
·ented in open court, and then to 

stick ro the judic ial [l)le prescribed 
by Rule II . See, e.g., U.S. v. 
Kerdachi, 756 F.2d 349 , 352 (5th 
Ci r. 1985) ("We do nor suggest 
that the tria l court should become 
involved in the plea barga in dis
cuss ions. The trial court correctly 
declined to so participate .. . . But 
when a que tion arises about a ma
terial term of the agreement , the 
trial court must ascerta in the 
defendant's understa nding of the 
te rm in question a nd the signifi
cance of that term in the plea 
decision ."). 

N or does it matter that a defen 
dan t ac4uiesces in or even requests 
the court's involvement . V io lation 

of Rule II (c )( I ) is pla in e rro r, 
whic h can be ra ised for the first 
time on a ppeal. See Bruce, 976 
F.2d at 554, 558; U.S. v. 
Sammons, 9 18 F.2d 59 2, 60 1 (6th 
C ir. 1990); Adams, 634 F.2d at 
836, 8 39. Indeed, in Adams the is
sue was raised sua sponte hy the 
court of arpea ls. In sho rt, the saf
est course is for d istr ict courrs to 

make a po int of avoid ing pa rtic i
pation in plea discuss ions. 

Note 
L. The latte r concern is illus

trated by Adams, supra. The tria l 
court actively involved itse lf in 
the plea bargaining process, but 
defendant neverthe less went to 

trial. He was con vic ted, but the 
court of appeals vaca ted his sen
tence and re manded for resen
tenc ing by anothe r judge hecause 
the trial court comprom ised its 
objectivity by involving itse lf in 
plea discuss ions. 

Bench Comment 
199), No. I, March 199) 

Bench C mmncnr i, pnwrdcd tn call 
juJ gcs' an cnuon tn J ect:.ion:. that 
may h<tvc e!.caped thctr notice. It has 
hcen reviewed hy the 'taff of the Fed
era l Judrcia l Center anJ, at the 
Center\ req ue:.t, hy a ~elected group 
of fcdcnll judges. Puhlrc;uron bignifie, 
that the Center regards 11 as respon
'>ihle and va luable. However, Bench 
Commenrs J o nor represent any offi
cial po licy or rccommend<Jtion of the 
FcJ cral Jud icial Center. 

Federal Judicial Center 
One Columbu~ Circle, N.E. 
Wa~hington, D.C. 20002 
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Whtlc com·ictinn for must c rimes 
require~ mens rea (criminal in 
tent), it due~ not necc~sarily re-

SUBJECT: 

quire actual 
knmvledge hy 
rhe defendants 

The "deliberate t hm rhci r c~ m

duct b illegal. 
Di~t ric t cou rt~ 

frequently in 
st ruct j urie~ that 
the mens rca re-

. " tgnorancc 
instruction should be 
given in rare 
situations only. 

quirement is S<lt
tsficd if the dc

fcnd;mt~ dclihcratcly ignured the 
likelihood rhat thei r action~ were 
prohibited . b ·ery C~\U rt of appcab 
-has approved ~ome fmm of the 
"del iherate ignnmnce'' im.t ructinn 
(abo referred tn as the "willful 
hlinJncs~," "con.>cinu-, m·oiJ;lnce," 
or "o~trich" tnstruct iun). 

l-1~\\l'e\'e r, in lighr ,l( a ~rrong 
trend in the courts of appeals, dis
tric t cuurts sho uld he caurtou-, 
ahout giving such an instructinn. 
N umernus revcr~<l b ha \ T resulted 
frnm the giving of a delibera te ig
nnrance in~truct ion in cases 
where it was inapprnpriar~:, and 
~eveml court~ of appea ls have re
cently cmphasi:cd that the in
structinn is appropriate in tln ly a 

narrow c l as~ nf ca~cs. The T enrh 
C ircuit finds such an instrucriun 
"rarely appropriate ," U.S. 1'. Fran
cisco-Lope:::, 939 F.2d 1405, 1409 
(I Orh C ir. 199 1 ), and the Fifth 
C ircuit agree~ th;n ir '\hou ld 
rmely he giq:n." L'.S. t•. OjehoJe, 
957 F.2J 12 18, 1229 (5th Ci r. 

1992). Simil;Hly, the inth Ci r
cuit S<lys ir should "he w.cd spar
ingly," U.S. t '. Sanche:::-Rohles, 
927 F.2d 1070, 1073 (9rh C ir. 
199 1 ), and the Eleventh C ircui t 
cauriom against '\we rly liheral 
usc of such an instructtnn." U.S . 
1'. l~i1 •era, 944 F.2d 1563, 1571 
( 11thC ir. 199 1).1 
The~e courts expres,cd con

cern that "uch <111 in~trucrion may 
lead a jury to employ a negligence 
standard and cnnvicr defendants 
~olcly hccau~c they sht1uld have 
kno\\'n that their conduct wa~ il 
lega l. The Cllurt~ cmphasi:ed rhar 
mere nq~l igcncc docs nm ~uppon 
a conviction. Rather, cnm·ict inm 
h<t ~eJ nn dclihcrate ignorance re
quire afhrmati,·c e1· tdcncc tha t 
dcfcnd;mt~ ~u~pcctcd their con
duc t wa~ illegal and went nu t of 
the way ttl <lVllid confirming rha t 
suspicion. A hscnt 'iuch c1·idencc, 
juries shtluld nm he gi,·cn a dc lth
erme ignm;~nce in,trucrttlll. The 
formulat i on~ hy different circuit' 
<lrc strik mgly ,imilar: 

Fir, t Circui t 

" [A] willful hlindnc'' imrruCrtlln 
i' proper lnnly] if a defcndanr 
claims a lack nf knowledge, the 
facts sug!..!e"> l a con,cinus 
cnur'c uf dclihcratc tgnorancc, 
and rhe instrucrinn, rnkcn a' a 
whole, cannot he misundcr,tood 
as m;mdaring an inference of 
knmvlcdgc." U.S. 1'. Litrlefield, 
840 F.2d 14 3, 14 7 ( l'>t Ci r.) , cen. 
denied, 488 U.S. 860 ( 1988). 

T hird C ircuit 

"IT]he \ lel iherare ignorance' in
' truction mu"t make clear th;H the 
defendant himself was subj eC
tively aware ~lft he high prohabi l
iry of the fac t in quc~t ion, and nor 
merely rhar a reasonable man 
would h<l\'e hecn awnre of the 
probability." U .S. t ' . Caminos, 770 
F.2d 361 . 365 (3d C ir. 1985). 

Fifth C ircui t 

"This Ct>Urt ha' fmnwd a rwu parr 
tesr which mtN hL· met hcfore a 
del ihcr<t tc ignor<lncc instructio n 
can properly he gi,·cn. The evi
dence mu,t shuw thm: ( I ) the d~:
fendant was -;uhjl'Cttvely aware nf 
a high prnhahili ty of the ex io;tence 
nf the illegal con,luct; ami (2) the 
defendant purpo,cly cunm,·cd w 
a1·o id lc;l rning of the illegal cnn
duct." L'.S. 1'. Ojehodc, 957 F.2d 
1218. 1229 (5th Cir. 1992). 

S~:,·cnth Ci rcuit 

"IE]vidcncc thm ,1 person 'uspecro; 
wmngdoing, hy it'>c lf, i .. nor ,uffi
c tent w JUStify gi1·ing ,m ost rich 
instructitlll; the inst ruction i:, nnr 
meant to a llow a jury to cmw icr a 
pers~1n fur negligence ... . IT]he 
ostrich tnsrrucrion i ~ proper tln ly 
\\'hen there i" cv idcnct: rhar a per
son su,pecrs he i, im·oh·ed in 
wrongdotng nnd that he tl >nk de
liberate srt:p' ro a1'1>id <lCLjuiring 
kmlwlcdge." U.S. 1'. Rodrigue::., 
929 F.2d 1224, 1227 ( 7rh Cir. 
1991 ). 
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Eighth C ircuit 

"ll]f rhc· ,., rclencc· 111 1 he· (.hL' dcm 
<ll1~tr.nc,lml\ th;u rlwddend.mt 
cnhcr l'<l~.,e·~":J nr l.rckcd ;lctual 
kn,,ll'lcdgc 11! rhc f;tct' 111 que~
rion-;md dr, l nllt ;~J,n,k·nllll1-
'rr.l!L' ,,,m,· ,klrher.llt' dfPrt' un 
hr' pa rt lll.ll'll ld ,,hr.unmg <lLI U<11 
knull'kdgc- a ll'dlful hlrndnt'" 
instructl lln ~ lwukl nut he gr,·en." 
I ·.~ 1. llarnharc, 979 F.2d 647, 
6)1 (lith l'rr. 1992). 

Ninth C ircuit 

"Tht• 111,11"Ul1Hll1 en;~hlc, rht• jury 
l<' , Je.d ll'ith ll'rllful hlr m lm·,,, 

Other sources on this topic 

Bench Cummcnt readers can find infor, 
mation on related subjects in 
Bench Book for United States District 
Court judges (Federal judicial Center 
3d cd. 1986) at** 1.16,1-1.16,). 

ll'ht·re· .1 J'L'I'" 111 'U'I'L'L l' .1 f.tll, re·
. dr :t·~ 11' prDh;~hilrt\ , hut rt•lr.tm' 
frPm ,,h1.1111111g hn:d llll1hrm.lli1ll1 
111 nrdn !Ph,· .~hit- l<l deny kn<lll'l

ccl~t· If ·'l' l'l"t'IH.·n,lc,l. .. Th,· 111 -

,1 I'Ull H II) I' 111<1J'I'I'< lJ'I'I.l l L' \\ ht•rt• 
the L'l' iJt'I1Lt: L\llljd JU'til\' tli)L' tlf 
11\'ll C<ll1lithHll1'. l'l tht•r th ,ll the 
,lcft'nd.mt h.rcl knll\\ lnl.~t·. •>r th.ll 
rh,· ckknd.rnt , ltd n• ll. hut 11< >I .1 

1 hu·d umclu, rlln, th .H the dden 
d.mr d.:llhn<llL' I~ , hut he r l')'L'' l<> 
;l\ <1 1d confirmmg 1 h,· cx i,tencc <1f 
<I fnct ,he all hut kn.:ll'." L'.S. t'. 
l\ tu{>l!ili. 97 1 F.2d 284. 286 (9th 
l'1r. 1992). 

Tenth Circ uit 

"Wt'l'lnph.l,l:l' th.l! rlw ,kllht·r.Ht' 
1gn• ll'<liKt: tlbl rull i< 111 , 111 ndd he 
gr 1·en onh II' h en L'l·idence ha' 
hcen J'rl''<-'IHL'<I ,hu\1'111 !.( 1 h<ll ,k

fcn,l.mt purp1 "''" u 1111 r11 ,·,It<~ 
.tl '<llcl k.trnmg thL· truth." l .~ t' 
Fwnu.,erJ-Lof>l!~. 9 N F.2d 140), 
14(19 (I L~ t h Cir. 199 I) (.:mph;r-i' 
111 Pngm.l l ). 

Eleventh Circuit 

"IS]uch <ln rn 't nret H 111 1, \\'otrr.mted 
tmly ll'hen: 'ih,· l.tct' ... 'UI'J'<ll'l 
1 he· infcrcnCl' 1 h o~t tlw dden,l:tnt 
\\',h ,1 \\';l rt• nf .1 hr~h pmhahdrt y <1f 
rlw ,·,r-tcnlL' ,,f th~· t'.tct in quc'
lllll1 .nkl purp<"L' I~ CIH1trii 'L'd l< l 
;ti'<H< I k;rrning <~II PI' the f;~c t ' in 
n rdcr !<~ h<11'L' . 1 det~·n,e in rhe 

t'IL'nl <lfil '""'L'l) lle'l)( J'fll'l'Cll· 
trun."' l'.S. t '. l~n l'ra. 9H F.2d 
1)6).1)/1 (llthCrr.ll.I91),,/IIO! 
Illg l '.\. t' . :\lturwlu, K)K F. 2tl) II , 
) 14 (9th Ci r. 19K7). L'l'rl . JL'llr<'J. 
4~7 U.S. 1222 ( 19KK). (Th1 , 1.111-
!.!tt.t~,· \\'01' ,d,, lellt'd .rppr111 m~h 
h1 tlw Er~.:hth ( ' rruut 111 Humlwrr. 
llt{>m.) 

::: : t: * 
\XIIwrc tlw dt,ll'll l c<~tll'l fln,J, ,1 

Lkilher.IIL' l~l11lf; II)Le' ll)'ii'IIL !I<ll1 

appr11pri:lle', l h,· ,afe cnur-.· i' l1 > 

emph.l,J:C, a~ parr <>f rhe llbrnrc
tH >n, rh;H neg! igence ;d, 111e· doe~ 
nnr ~uppon a con,·icti<>n . Set'. I!.R .• 
U.S. t ' . Cwnflhe/1. 977 F.2d H54. 
H57 (4rh Ci r. 1992) (<lJ'J' flll' lng 
~uch ,m m' trucrinn). cerr . clcnrcd. 
- U.S. (Feh. 22. 199)); US t'. 

Mac/(en~r<' , 777 F.2d HI I , Hl8 (2d 
Ci r. 1985) (,amc) , arr. denied, 
476 U.S. 1169 ( 19H6) . 

Note 

I. Only the Sewn,! Circun h;t, 
explicitly rc:-b ted rhi, rrend, o;cc 
l'.S. t ' . Roclrif!Jt<'~. 199) US App. 
LE:'\1~ 576 (2d Ctr. l l)l))) (" In thi:-
Circun, ,1 'culbCHlU> < l l'l> td <~nce' 111 -

, t rue t i< 111 h.t, he en ;rurhmi:cd 
" Hncwh;n murc read ily than d~c

ll'lwre"), th,,ugh rhe Sevenrh C ir
cu n l<l<l h.t~ appnll'ed t he m~rruc

tlnn 111 numcnlll~ ca'e' and rarely 
fnu nd it e'rr< li1L'llll,. 

Bench Comment 
1993, No. 2, April 1993 

/l,•n,h ( l!llllllc'lll '' l'nll ,cJ,•,I 1\lO.:, tll 
JU<Igt:,· .trfL'Il!lll11 Ill ,lc·u ,H>I\' 1h.1r 
11),1\' h,t\l'l''L.I!'<:d ihL'If l1 1ll ll~'. It h:h 
hl·.:n rt'l'lc'I<'L'd hy 1 ht: '1:1tl 111 tlw F~.:d
cr.tl Jud ru ;tl ( :,•ntn .111ll. .11 lhL' 
c,·ntcr\ l'l''llll''[. h~ .I ,,·k~ t l'l' J..: l!llll' 
llf kckr,tJ jll<kl''· J'uh) IL,tllllll 'IJ..:Illhl'' 
1 h.H till' CL'Ill<'r r.:c.1rd' 11 ·" rt:,f'tUl
, ,hJ.. .mel \',llu.lhi.-. H1111 t'\'c•r, ll~·nch 
( 'wnllk'lll' ,1., 11111 rL'J'r'''L'Il l an~ lllh
u.tl 1'"1" 1 11r rc'Lillltm,·n,I.HII lll 111 rill' 
Fnk•r,tl Ju,lrll.tl Cc·ntl'r. 

Federal Judici.!l Le•nte•r 
One Columhu, Cin.lc , :"J .E. 
\Va,hington , D .C. 2Lk)02 



Bench Conunent Federal Judicial Center 
1993, No. 3, May 1993 

A periodic guide to recent appellate treatment of practical procedural issues 

A recent Eighth Circuit case, U.S. 
v. Gullickson, 982 F.2d 1231, 
1234-35 (8th Cir. 1993), reminds 

SUBJECT: 

What district courts 
should do when the 
government breaches 
a pretrial agreement. 

district court of 
the appropriate 
ana lysis to em
ploy when the 
government vio
late a pre tria 1 
agreement with 
a criminal defen
dant. The court 

sho uld not ignore the breach, but 
neithe r must it automatically hold 
the government to the agreement. 
Ra ther, the court hould analyze 
the adequacy of no tice and 
whether the rea on for the breach 
outweigh prejudice tO defendant, 
and consider measure that reduce 
or eliminate prejudice to defen
dant. l t ~hould also explain the 
basis for it~ decision on the record . 

In Gullickson, severa l month 
before the trial the government 
agreed to produce a key witness, 
Huff, within ten day for interview 
by defen e counsel. However, Huff 
wa not made available in the al 
lotted time. In response to inquir
ies by defen e co un cl, the govern
ment expla ined that Huff was out 
of state and would appear a few 
days before the trial. He fa iled ro 
appear. At the opening of the 
trial , defendant moved for d is
missal because of the govern
ment's fa ilure to produce Huff. 
The court denied the motion on 
the grounds that Huff's identity 
had been disclo -ed, he was not in 
the government's con t rol or cus
tody, and the government would 
make him available for interv iew 

that evening. On appeal , defen
dants argued that the govern
ment's breach of the pretrial 
agreement prevented their ad
equate preparation and required 
reversal and retria l. The Eighth 
Circuit agreed: 

[The government] vto lateJ it· pre
trial agreement to produce Huff in 
Jul y without <1dequate excuse. 
When the government seeks to he 
rc le;v,eJ from a pretrial agreement, 
the district court must first con ider 

whether the governmenr prov ided 
adequate notice of irs breach , and 
seconJ, whether rhe government's 
rea o n for being unable to perform 
its agreemcnr outweighs the preju
dice ro rhe J efendanr. . .. Though 
the d i>trict court has con iderable 
ui!!Crenon in releasing the govern
ment fro m irs p romise . .. we c~n

nor approve the d i ·tricr court's rul 
ing in this case .... [l]t is nor at all 
clear from the record that the gov
ernment was unable to li ve up to irs 
agreement. Furthermore, Huff tes
timony was crucial. . .. T he Jefen
dant were prejudiced by t he 
government's failure to produce 
Huff in rime for rhe defendants to 

inve tigatc his sto ry and p lan the ir 
defenses accorJmgly. 

The other c ircuits to conside r 
the que tion have employed the 
same analysis appl ied by the 
Eighth C ircuit. The Fifth Circuit 
introduced this approach in U.S. 
v. Scanland, 495 F.2d 1104 , 11 05-
07 (5th C ir. 1974), which re-
ver ed a conviction becau e the 
prosecution broke its promise not 
ro int roduce at trial evidence of 
prior bad acts. The court stated 
tha t "[w]hen the Government and 
the accused vo lunta rily enter into 

pre-trial agreements we believe 
the parties are entitled to re ly on 
such agreements in the prepara
tion of their ca e." The court rec
ognized that subsequent develop
ments may make it necessa ry to 
release partie from an agreement 
and acknowledged the" ound dis
cretio n vested in the distric t court 
to grant such re leases." But the 
court added that "[e]ven minimal 
tandards of fa irness, however, 

would require a sound analys is of 
the attempted tleviation. The 
court hould inq uire a to whether 
reasonable notice was given to the 
adversary of the change in st rat
egy. Furthermo re, the potential fo r 
prejudice hould be balanced 
again t the reason for the release." 
The government claimed that no
tice was given when , just before 
rhe tria l, the witness who later tes
tified about the prior bad act testi 
fied (about other thing ) at an in 
camera hearing. T he court held 
tha t this alleged no tice was too 
little, too !are: 

The in camera hearing occurred dur
ing the lunch recess after the jury 
had been cho en in the morn ing ami 
befo re the t rial began in the ea rly af
ternoon. Even a clear and express 
nm ice at th is time may leave inad
equate time ro a lter trial prepa ra
tio n. Moreover, defense counsel 
should be able to rel y o n uch an 
agreemen t. It should no t he pre
sumed that rhc commitmen t would 
be breached in such a casual man
ncr. 

The court a lso found potential 
prejudice, becau e the defen e 
could have revised its theory of 
the case if it knew thi witne s 
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would testify about the prio r bad 
a cr. 

The court noted that even 

where there is inadeq uate notice 

and potential prejudice, "there 
may be some cases where the rea

son for the requested release from 
an agreement ... will o utweigh a ll 

other factors .... In the present 
case, however, the distric t court in 

making its ruling advanced no 
substantial reason for re leas ing the 

G overnment from its agreem enr." 
Accord U.S. v. ]aci<son, 62 1 F.2d 

2 16, 2 19-2 1 (5th C ir. 1980) ( re
ve rsing convict io n where govern

ment breached agreement no t to 

introduce evidence of prior bad 
ac ts, citing "district judge's fa ilure 
to inqu ire as to reasonable notice 

and his fai lure to balance the po
te ntia l for prejudice aga inst the 
reaso n fo r the requested re lea e"). 

Another Fifth C ircuit case, and 
a more recent First C ircuit case, 
both citing Scan/and and ]aci<son, 
illustrate c ircumstances where the 

breach o f an agreement may be 
pe rmitted. In U.S. 1.1. M cKinney, 
758 F.2d 1036, 1045-48 (5th C ir. 

1985), on redirect examinatio n 
the government asked a witness 

e1bout a prior bad act by defen
dant, a nd defense counsel ob

jected o n the ground that the gov

ernment had ag reed no t to 
introduce : uc h evidence. The 

government responded that the 

agreement covered o nly it case
in-chief and that defendant 's 

c ross-examina tion opened the 

door. T he tria l court dete rmined 
that the part ies had misunder

stood each o ther, and because the 
agreement was ne ither reduced to 

writing nor made in the p resence 
of the court, irs actua l scope could 
not be determined. To p revent 

prejudice to defendant, the court 

o rdered a continuance, g iving de
fendant an o ppo rtunity to investi

ga te the prior bad act raised by the 
government. The court of appea ls 

affi rmed the suh equenr con vic
tio n: 

[W]e agree with the disrrict court 
that McKinney did nor suffe r sub
stantial prejudice. Assu ming that 
the agreement ex is ted .. . the fac t 
remains that McKinney learned of 
the repudiation of the agreement be
fore the commencement of the 
defense's case-in-chief. The di t rier 
court prov1ded McKinney ample 
time ro investigate the tandard 
Metals theft. Moreover, the disrrict 
court ind icates that, if evidence of 
the gold theft was received, the 
court would consider a llowing 
McKinney to conduct add itional 
era s-exammarion of witnesses who 
had already testified. McKinney al
leges that he suffered addi tional 
prejudice tecause, had he not rei ied 
on the government's promises, e i
ther he would have requested jury 
voir dire on extraneous offenses and 
would have discussed the gold theft 
in his opening statement or he 
would have requested more exten
sive voir dire on his right not totes
tify. We agree with the district 
court 's conclusion that this asserted 
prejudice is nor substantial. 

S imi la rl y, in U.S. v. Laboy, 909 

F.2d 58 1, 536-87 ( lst Cir. 1990), 
t he court affi rmed a con v ic tio n 

despite the government 's breach 
of a pretria l agreement not to in

troduce any incriminating state
me n ts by defendants: 

[T]he re is no question that the ap
pellant was adequate ly on notice of 
the government's intention to u e 
the statement. The appellant was in
formed in cham hers of the 
government's intention, given the 
opportunity to interview the FBI 
agent , and was advised of the avail
ahility of a~ 3501 hearing on se\·eral 
occasions .... Although, clearly the 
statement may be considered preju
dicial, because of the notice afforded 
the Hppellant as ro irs use, upon re
view, we e<mnot say that the district 
court abused irs disc retion in allow
ing the release. 

Some courts have affirmed con
victio ns because defendants fa iled 

to sho w prejudice caused by a 
breach. See, e.g. , U.S. v. DeSi
mone, 660 F.2d 532, 543 {5th Cir. 
198 1) (government breached 

agreement to disclose all witne ses 
before tria l, but the surprise wir
nes was ins ignificant), cert. de
nied, 455 U.S. 1027 (1982); U.S . 
v. Phillips, 585 F.2d 745, 747 (5th 
Cir. 1978) (governme nt breached 
agreement to d isclose a ll re levant 

expert reports in its fi.le, but t he 

report in question, which was not 
inrroduced at tria l, would o nly 
have h urt defendant's case) . In 

o ther cases, courts found that de

fendants opened t he doo r to the 
introduction o f matters which t he 

government had agreed not to 
raise. See U.S. v. Tinker, 985 F.2d 

24 1, 243 (6th Cir. 1992), cen. de
nied , 113 S. C t. 1872 (1993); U.S . 
v. Reece,6 l4F.2d 1259, 1262 
(lOth C ir. 1980). 

T he cases reversing and affirm
ing are mutuall y consistent and es
tablish some ru les of th umb for 

dealing with a breach of a pretria l 
agreement by the government: 

ana lyze the adequacy o f not ice 
and whether the reason for the 

breach o utweighs prejudice to de
fendant, consider measures that 
reduce o r e liminate prejudice to 

defendant, and explain the basis 

for the dec ision o n the record. 

Bt' tKh Conunent 
199 3, No. 3, M.ty 199 3 
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SUBJECT: 

The Tenth C irc uit recenrly re
,·erscd an o rder summarily enforc
ing a settlement agreement where 

the parties dis
agreed about the 
terms of the 

District courts should 
hold an evidentiary 
hearing before 
enforcing a disputed 
settlement agreement. 

setrlemem. U.S. 
\'. Hardage, 982 
F.2d 149 1, 
1496-9 7 ( I Oth 
Cir. 1993 ). The 
court noted that 
"the majority of 

o ur 'is rer c ircuits 
agree rhar where material faC[s 
concerning the existence o r te rms 
of an agreement to settle arc in 
dispute, the parties must be nl
lowcd an evidentimy hea ring." 
Numerous reversals ha\'e resu lted 
from fai lure to heed this po int. 

The e rnina l case is Aucera v. 
Robinson , 41 9 F.2d 11 97, 120 1-03 
(D.C. Cir. 1969). There, defen
dants filed a motion for "Entry of 
Judgment in Accordance with the 
Agreement of the Parties," a lleg
ing that plaintiffs' attorney he1d 
orally accepted their settlement 
offer. Through new counsel, 
pla intiffs filed an oppo ition to the 
motion, asse rting that one plain 
tiff d id not understand the offer 
and the other had not accepted o r 
authori zed acceptance. The tria l 
court he ld a five-mi nute hearing 
consisting of brief remarks by 
counsel for the parties as well as 
pla inti ffs' fo rmer coun e l who had 
entered intO the agreement. T he 
court then issued an order enforc
ing the settl ement. The D.C. C ir
cuit reversed: 

I lad no factual di,pute ;1riscn ru 
plague the parties' suh,tanrh·e right,, 

II'C wuuld pcrcei\'e nn dJfhculry in 

the juJgc\ ac.:ccpnmce, H> a predic.:atl~ 

f,)r hi:. nction, of the htCb repre

,cnrcd th mugh 'tarcment~ hy mem
ber' uf the hM and aftida,·its of the 
p:uties or 11thers. In thh C<l'iC, hnll'

cver, deoplte th e factual quest inns 

de1·clor ing <ls the hearing lll<>ved 
;dong, nn upportunity wa~ nffnrded 

anyone to re'>t an y repre:-ent<Hion hy 
the cha>tening pr,lcess of crns,·cx

Hminmion ... . The npponuniry to 

judge credihdiry 11':-ts nonexistent as 
to the ahscnr affiant>; the <lppunu

nity to pwhe by cms~-cxamin;1tion 

ll'a> completely lacking .... A mo
tion tn enforce ;1 settlement contract 

i~ neither ordinary nor routine . ... 

It:. relative simplic ity J> a conce,'>ion 
to the J'<)l icy f;ll'oring ,ettlcmenn,, 

hut tm ly tt> the extent th<n fu ll and 

fa ir nppu rrunitie> ru pn>ve nne\ 
po int arc suh>tanti <~ ll y presen·ed. 
The pr~mcs o n hm h sides of :lppel

lants' lawsuit had valuable interc>tS 

m stake in the mminn proceeding 
entert<1ined by the Di:·.rrict Cllurt. 

T o the exrenr rhm their severa l rep

re,enrmin ns to the court left issues uf 
fact for determination, they a rc en

titled (,l an evidentiary hearing. 

Since Autera, numerous rever
sals have resulted from orders to 

enforce disputed settlements with
o ut an evidentiary hearing. See 
Tiernan v. Devoe, 923 F.2d 1024, 
103 1 (3d C ir. 1991 ); Adams t ' . 

johns-Manville, 876 F.2d 702, 708 
(9th Cir. 1989); Garz v. Srmchwesr 
Bani< of Omaha, 836 F.2d 1089, 
I 095 (8th C ir. 1988); Callie v. 
Near, 829 F.2d 888, 890 (9th Cir. 
1987); Russell v. Pugec Sotmd THg 

& Barge, 737 F.2d 1510, 1511 
(9th Cir. 1984); Mid-S()[I[h Tott·ing 
v. Har-Win, /nc., 733 F.2d 386, 
390 (5 th C ir. 1984); Millner v . 

Norfo/1< & W. Ry., 643 F.2d 1005, 
I 009-10 (4th Ci r. 198 1 ); Wood t• . 

Vir1,rinia HazdingCo., 528 F.2d 4 23 , 
425 (4th C ir. 1975); Kukla v. Na
tional Distillers Prods., 483 F.2d 
6 19,621 (6th C ir. I973 ); Massa
c/wsem Cmucdr)' Ins. Co. 1' . 

Forman, 469 F.2d 259,260-6 1 
(5th Ci r. 1972) (per curiam). 
These cnurrs stated rhat CJ ithough 
a tria l court gene ra lly has inherent 
power rn enforce a settlement 
agreement ~ummaril y, when there 
i ~ a tn<ltc ria l dispute over the ex
iste nce or terms of the agreement, 
an e\·ident imy he::u ing shou ld be 
he ld. 

In Tiernan, 923 F.2d at 103 1, 
the Third Circuit offered useful 
e laboration on when a hearing is 
necessary: 

The central is'ue- \\'herher there 

"''"any di,puted is_sue o f materia l 
f:K t a:. to the \'alid ity of the settle

ment agreemenrs- i> :>i mih1r w that 

which any court must address when 
ru li ng una mutio n fo r ·umm<~ry 

judgment . . .. This i> not mere coin

cidence. The stake> in summary en
forcement of a settlement agreement 
and summary judgment on the mer

irs nf a claim are roughly the same

both deprive <1 party o f his right ro 
he heard in the litigation. 

The court stated, the refore, that 
the hasic rules governing summary 
judgment-courts must accept the 
non-movant\ assertions as true, 
draw all reasonable inferences in 



Bench Comment: 
District courts shou ld hold an evidentiary hea ring before enforcing a disputed settlement agreement. 

the non-movant's favor, a nd deny 
·ummary disposition in rhe face of 
genu ine a nd ma teria l factual eli -
pures-also apply in determin ing 
whether an evidentiary hearing is 
required before a serdemem i e n
forced. Accord U.S. v. /merna
tiona! Bhd . of Teamsters , 986 F.2d 
LS, 2 1 (2d Cir. 1993) (summary 
judgment standard applies ). 

As noted , the T enth C ircu it is 
the most recent to reverse a dis-

trier court for fa ilure to ho ld an 
evidentiary hearing. While noting 
the rule in man y c ircuit that a 
dispute over a materia l fact re
quire an evidentiary hearing, the 
court aid that "we have nor 
adopted an ironclad ru le ." 
Hardage, 982 U.S. at 1496. Nev
erthe less, the court found it nec
es ary to remand fo r a n eviden
tiary hearing because of the 
factua l dispute in the case at bar. 

The T enth C ircui t' srmcment 
that it has nor adopted a n ironclad 
rule is the clo est a ny c irc uit court 
ha come to ·ugge ·ting tha t an 
evidentia ry hearing may nor al
ways be neccs·ary when there is a 
materia l factua l dispute over the 
ex iste nce or terms of a settlement 
agreement. However, incc seven 
c ircuits requi re a hea ring, the safe 
course for d istrict courts is to con
duct one. 
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SUBJECT: 

Attorneys' comments in closing ar
guments to the jury sometimes re
quire trial courts to decide two 

questions: ( l ) 
What constitutes 

What district courts 
should do when 
counsel make improper 
comments in dosing 
argument 

improper argu
ment? and (2) 
What should the 
nial judge do 
when it occurs? 
ABA tandards 
for C rimina l Jus

tice 3-5.8(a) through (d) spell out 
the basic categories of impermis
sible comment.' Subsection (e) fo
cuse on the trial court's re ponsi
bility "to ensure that final argu
ment to the jury is kept within 
proper, accepted bounds." The Su
preme Court has under cored that 
duty: "[T]he judge is not a mere 
moderator, but is the governor of 
the t rial for the purpo e of a suring 
its proper conduct." Quercia v. 
U.S., 289 U.S. 466, 469 (1 933). 
See also U.S. v. Young, 470 U .. I, 
10 (1985) (quoting Quercia). This 
Bench Comment examines recent 
case discussing the trial court's re
spon ibi lity when counsel make 
improper remarks in d o ing argu
men t. 

everal c ircuits have cited the 
tria l court's failure to take ad
equate steps to cure imprope r argu
ment as a significant factor in their 
decision to reverse. In U.S. v. 
Mitchell , I F.3d 235 (4th Cir. 
1993), for example, the Fourth 
C ircuit concluded that the ex ten-
ive and pervasive nature of the 

pro ecutor's improper comments 
and the failure of the distric t court 
"to even attempt to cure that er
ror" with a limiting instruction 
pre en ted the court with "the ' rare 
instance' where fundamental fai r-

ness requires tha t we grant ... a 
new trial." 

In Mitchell , the U.S. attorney in 
closing argument encouraged the 
jury to convict the defendant be
cause h is brother had been con 
victed of participating in the ame 
conspiracy. The prosecutor repeat
edly argued that the brother's testi
mony for the defense should be di -
cred ited becau e a previous jury 
had not believed his story. These 
comments were usually linked to 

references to the brothers' re lat ion
ship. The appellate court empha
sized that "[d]espite the clear impli
cation in the prosecution's closing 
argument that Joel's conviction 
should be considered a evidence 
of the appellant' guilt, the district 
court fa iled to instruct the jury 
that Joel's conviction after nial 
could not be used as substantive 
evidence of the appellant's gu ilt 
. . .. "Even though the Fourth C ir
cui t expre ed skeptici m "that any 
limiting in truction could have 
cured the prejudicial effect of the 
prosecution 's repeated improper 
comments," it stressed that the 
trial court "should have given an 
in truction .. .. limi ting [the jury' ] 
use of Joel' conviction to im
peachment."! 

In U.S. v. Baker, 999 F.2d 41 2 
(9th C ir. 1993), the Ninth C ircuit 
held that appellants' due process 
right were vio lated when the pros
ecutor commented in d o ing argu
ment on their post-Miranda i
lence. ln hi ummat ion, the U .. 
attorney discussed the "natural hu
man rc ponse" an innocent person 
would have to being arrested for 
bank robbery and emphasized that 
"lt]here was no word from [the de
fendants] after they were told what 

they were being arrested for." The 
prosecutor continued: "So there 
was no contesting by e ither defen
dant. .. . You know how we a ll act 
when we're accused of something?" 

T he court of appeals found that 
the government's argument broad ly 
condemned the defendants' si
lence-both pre- and post-Miranda 
- for the purpo e of implying that 
they "would not have remained si
lent if they were innocent." Re
manding for a new trial, the court 
noted that the district judge had 
overru led defense counsel's objec
tion and "did not give the jury a 
limiting instruc tion which might 
have avoided a con titutional vio
lation ." In the inth C ircuit's 
view, even if the pro ecutor in
tended to refer only to the defen
dants' pre-M iranda silence, his sub
jective intent could not offset the 
impact of his sweeping statements: 
"Without an explanation of 
Miranda and a limiting instruction 
from the court, there is no reason 
to believe the jury understood the 
narrow grounds on which counsel's 
statements may have been permis
sible." 

In U.S. v. Friedman, 909 F.2d 
705 (2d C ir. 1990), the Second 
Circuit stressed that "[i]n tho e 
cases where a pro ecutor's improper 
remarks have not been deemed 
prejudic ial, the record has disclosed 
emphatic curative instructions by 
the tria l judge." The pro ecutor in 
Friedman sough t tO respond to de
fense criticism of the investigation 
of the case by stating in hi rebuttal 
argument: 

And some people would have you 
pull down the wool over your eyes 
and forget a ll rhat, because while 

some people ... go out and investi-
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gate drug dealers and prosecute dmg 
dealers and try to see them brought to 

justice, there are others who defend 
them, try to get them off, perhaps 
even for high fees. [/d. at 708] 

The district judge susta ined defense 

counsel's objection , but denied a 

mo tion for mistrial. 

According to th e Second C ir

cuit, with tha t comment, " the pros

ecutor managed in o n e breath to 

unde rmine the presumption of in

nocen ce, the Government's o bliga
t ion to prove guilt beyond a reason

able doubt, and the standards of 

propriety applicable to public pros

ecutors." The court c ited oth er re-

Other sources on this topic 
Benc h Comment readers can find infor
mation on this and related subjects in 
Voorhees~ Manual on Recurring Prob
lems in Criminal Trials (Federal judicial 
Center 3d ed. 1990) at 141-49. 

marks in the summa tio n "that con 

veyed to the jury a fundamen ta l 
misconception of the role of de

fense counsel": 

By repeatedly characterizing defense 
counsel as a "witness" and his open
ing statement as "unsworn testi
mony," the prosecutor was urging the 
jury to ignore defen e counsel's en
t irely legitimate role as an advocate, 
discharging as important a responsi
bility in representing the defendant as 
the prosecutor has in representing rhe 
United States. The prosecutor con
tinued his assau lt with the grossly im
proper accusation that defense coun
sel "will make f!ny argument he can to 
get that guy off. ... " [/d. at 709] 

The court of appeals character
ized the trial judge's respo n e as 

"modest," noting that when the 

judge sustained defense counsel's 

objec tio n, he said only, " I do n' t 

think that is appropria te." Expand

ing o n this point, the court sa id: 

Perhaps the exr erienced tria l judge 
thought that an extensive repri mand 
ro the prosecutor and a cautionary in
·truction to the jury would call undue 
attention ro the improper remark . 
However understandable such moti
vation might be, the resu lt was to 
leave with the jury the prosecutor's 
seriously distorted views of the adver-

sary process. [/d. at 710] 

In a c iv il case, Polansky v. CNA 
Ins. Co., 852 F.2d 626 {L st Ci r. 

1988), the First C ircuit declared 

that the trial court's blanket in 

structio n that argument of counsel 

is not evidence d id n ot recti fy the 

misconduct of plaintiff's a t torney 

in his clos ing a rgument.1 Through

o ut the summation, the a tto rney 

stated h is opinions and personal 

beliefs and made extensive, inflam

matory references to irrelevant 

"death" c la ims that h ad no bearing 

o n the evidence befo re the jury. 
Among the statements he made 

were th e fo llowing: 

[Defendant's explanation of a piece 
of evidence] wasn't convincing to 

me .... I don't believe [a witness] 
with regard to the vandalism clai m. 
. . . I would never ask [another wit
ness] if she was coming in here to lie 
.... CNA's motives, I think, were 
clear and calcul::.ted .... I say that 
[CNA is] making [the cla im that 
plaintiff set the fi re] hecau e ... they 
[won't] have to pay any of the death 
claims." [ld. at 628, 629] 

The appeals court noted th at 

defense counsel objected four 

times, and the judge stated twice 

that h e would advise th e jury that 

counsel's argume nt is not evidence ; 
twice, the court "apparently ig

nored the exceptio n." Stressing the 
"elementary princ ip le" that "sta te

ments of counsel's o pinio ns or per
sona l beliefs have no p lace in a 

. closing argument of a c riminal o r 
c ivil t rial," th e appeals court 

voiced its re luc tance "to condon e 

suc h behavior of counsel when ... 

there h as been timely object ion , no 
provocation by the opposition, and 

no 'timely curative instruction di 

rected particu la rl y to [counsel's) 

comments.' ... The court erred by 

not dealing promptly with 
counsel's remarks .... "4 R egarding 

th e a tto rney's death cla im com
ments, the First C ircuit stated that 

the trial court "committed se rious 
error by a llowing Polansky's coun

se l to present this argument to the 

jury." 
These dec isions indicate that, 

even tho ugh attorneys a re given 

conside rable latitude in present ing 

argumen ts to a jury in accordance 

with the princip les enunciated in 

U.S. v. Young, 470 U.S. I (1985), 

appellate courts expect t rial judges 

to act as "governors" of the pro

ceedings, taking prompt , corrective 

act ion to "ensure that final argu

ment .. . is kept with in proper, ac

cepted bounds ." 

Notes 
I. See also ABA Model Code of 

Professionll l Responsibil ity 
DR 7-1 06(C) ( 1980) and ABA Model 
Rules of Profes ional Conduct, Rule 
3.4(e) (1984). 

2. In rwo recent decisions, the 
Sixth Circuit found that no cautionary 
instruction could have cured the 
prejudice caused by the prosecu tor's 
remarks. U.S . 11. Payne, 2 FJd 706 
(6th Cir. 1993); U.S. v. So/ivan, 937 
F.2d 1146 (6th C ir. 1991 ) . 

3. ln a recent criminal case, the 
First Ci rcui t held that the standard 
instruction given by the trial judge was 
not sufficient to overcome the 
prosecutor's " !50-proof rhetoric" in 
urging the jury "to view this case as a 

battle in the war ag::.inst drugs, and the 
defendants as enemy soldiers." Arriera
Agressor 11. U.S., 3 FJd 525 (1st Cir. 
1993 ). 

4. See also Suarez Maws v. Ashford 
Presbyterian Community Hosp., 4 FJ d 
4 7 (I st C ir. 1993) ("[C]ounsel violated 
the elementary rule rhar counsel 
should never stare his opinion ... . The 
total argument was outrageous. We 
can only think that this experienced 
court, in permitting it, had a had 
day." ) 
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SUBJECT: 

A reversal o f a con vic tio n in a re

cent Fo urth C ircuit case serve a a 

reminde r that it is gene rally imper-
mi sible fo r the 

government, in 

Hypothetical questions 
that assume guilt arc 
generally impermissible 

cnrs-examining 

character wit

ne es for a de

fendant, to ask a 

h ypothetical 

questio n that ca lls on the witne s 

to assume the guilt o f the J efen 
danr. 

In U.S. v. Mason, 993 F. 2d 406 
(4th Cl r. 1993 ), two cha racte r wit

nesses for the defendant testi fied 

rhar h e had a good reputatio n in 

the communi ty. O n cross-exami

nation, the government asked 
them whether th e ir high opinio n 

of the defendant would change if 

th ey kne w that h e Ji tributed 

drug . The trial court overruled de

fen e counsel's objec tion that it 
was improper to po it h ypoth e tical 

q uest ions tha t assumed th e 

defendant's guilt. The Fourth C ir
cuit reversed defendant's sub e

quent con victio n : 

In United States t' . Swrs, 873 F.2d 747 
(4th Cir. 1989), thi> court ... stated 
that que tions put to defense charac
ter witnes;e; that assumed a clefen· 
dam's guil t of the crime for which he 
was charged were impmper .... 

Attempting to dl '>ttngui-.h Siers, the 
Government argue> that the cross
exami nation was proper because de
fense counsel attemprcJ to elicit the 
personal opinimh of the two charac
ter w1tne~ses, rather than commu111ty 
reputation, and rhus guilt -assuming 
hypothetical question;, were proper 
in respon e .... In e1rher case, thl'> 
type of cro -exammmion 1s nor 

proper and should not ha,·e hccn al
lowed. 

C haracter testimony in a criminal 
tnal i-. admitted pur.,uam tn Rule 
405{a) of the Federal Rules of Evi
dence only a, ir may bear on rhc 1s;ue 
of guilt .... [A]n opinion el ic ited hy 
a quc,tion that :J"tune> that rhe Je
fcnchmr 1' gt~~lt y c;~n have only negli
gihl.:: pmhative value a> it hear' on 
rhc cenrral j,,uc of guilt. ... And, in 
addiunn Ill a proper <1pplic.uwn of 
the ruk-..; of e\'ldence, ;~dherence tn a 
ba'IC concept of our JUStice sy'>tcm, 
the prc;umption of innocence, j, nm 
served by this hnc of lJUestionmg. 

993 F.2J ar 408-09. 

The Second, Fifth, ixth, ev

enth, Eighth, T en th , and Eleventh 

C ircuits all agree tha t a witne ~ 

who testifies about a defendan t'~ 
repurarion in the communi ty may 

no t he asked hypothe t ica Is that as

sume gui lt. See U.S. t •. Wilson, 983 
F.2d 22 1, 223- 25 ( II rh Ci r. 1993 ); 

U.S. v. Oshat~. 9 12 F.2d 534,539 
(2d Ci r. 1990), ccrt. denied, I ll 

Ct. 1695 ( 199 1); U.S. v. Barca, 
888 F.2d 1220, 1224-25 (8th Cir. 

1989); U.S. t '. McGuire, 744 F.2d 
11 97, 1204-05(6rhCir. 1984), 

cert. denied, 4 7 1 U .. 1004 ( 1985); 

U.S. t ' . Williams, 738 F.2J 172. 

176-77 (7th C ir. 1984); U.S. t•. 

Polsinelli, 649 F.2d 793, 796-97 
( l Oth C ir. 198 1 ); U.S. t •. 

Candelaria-Gon~ales, 54 7 F.2d 29 1, 

294 (5th C ir. 1977 ). No c ircuit ha 

disagreed with rhi ~ propositio n. C[. 
U.S. v. Velasque~. 980 F.2d 1275, 

1277 (9th Ci r. 1992 ) ("We finJ it 

unnecessary ... to con ider 
wheth er as a gene ra l matter ir is 

appropriate to po:.e guilt-assum ing 

h ypothetical questio ns to character 

wirne:.ses."), cen . denied, 113 . Cr. 

2979 (1993 ); U .. v. White, 887 

F.2d 267, 274 (D.C. C ir. 1989) 

(such quest io ns "may be im
proper"). 

The situation is sl ightly less 

c lc<1 r where the witness ha~ ex

pressed a personal opinion about 

defenJanr'~ character. In addition 

to the Fourth C ircuit in Mruon as 

qumed above, the econd anJ 
eventh C ircu its find h ypotheti

cal that assume guilt improper in 
that c ircumstance as well. See 
Oshar:::, supra; Williams, supra. T he 
D.C. C ircuit disagrees. See U.S. t ' . 

\Y/hite, 8 7 F. 2d 267, 274-75 ( D.C. 

C ir. 1989). While acknowledging 

that it may be improper rn ask 

hypothericab tha t assume guilt of 
wi m esses who testi fy o n I y about 

defendant 's community reputat ion, 

the court he lJ that "similar cross
examination of witnesse · who ... 

give their own opinion of the 
defe ndant's characte r is not error. " 

, ome questions may he im

proper in certa in situa tions, hut 

not in others, a the Eleventh Cir

cuit noted in Wilson , s~I/Jra. In tha r 
case, a defendant charged with 

fraud admitted J uring h i testi
mon y that he had sold credit card 

numhers to an undercover agent, 

bll[ J enied that he had fraudulen t 

inten t. The Eleventh C ircuit 

found it permissible for the gov

ernment to ask defendanr' charac

ter witnesses wheth er th e ir o pin

ion of him would change if they 

knew he sold c redit carJ numbers. 
The court noted that "l t]he wit-

n e es were asked about nothing 
more than Wil ·on a lready had ad-
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mitred during his rime on the 
~rand . . .. IT )he que~tions amib
ured no intent to him . Therefore, 
the quest ion> d id not assume 
Wibon's gui lt." Accord Velasque~, 
supra , 980 F.2d at 1277 ("The fac
tual conten t of the prosecutor's 
questions had already hecn pre
·ented to the jury by the defen e 
counse l in his opening state
ment."). Hmve,·er, the court o f ap
rea ls made it clear th<H it wa~ not 
endorsing hypntherica ls thm a ·
·ume guilt, and the questions were 
pe rmissible only because Wibon 
had admitted the sales. "[l] r is c l e<~ r 

that the questions may necessitate 
reversal in .ome instances," the 

court observed. Indeed , " lu] nder 
diffe rent c i rcumstance~. quest ions 
v irtually iden tica l to those that 
Wilson find~ t)ffensive might cre
ate serimt r rohlem> hy requiring 
wi rnesse; ro assume ~nmething 

that a defendanr ha, not con 
ceded ." 

* * * 
To summt~ri :e: Every circuit 

that has dec ided the question (a ll 
hut the First , Thi rd , N inth , <tnd 
D.C. have) ha> held that 
hyrmhericals rhat as,ume gui lt 
may nor be asked of wirnes~es who 
rc~rify ab,)ut a defendant's reputa
tion in the communi ty. The D.C. 

C ircuit r ermirs , uch quest ion~ 

\\'here the wi tne,,e; gtve the tr per
w nal opinion ;1hnur a defendant's 
ch;u<Jctcr, hut th ree orher circuits 
(the Second, Fourth , and Seventh ) 
do no r. Desri te the ahove, ques
tions that o;ound like h yrorhct ical'i 
that as-,ume guilt may he permis
sible if they ask the wi tnes; rn "a~
sume" only matter~ the defendant 
has conceded. The acw al ruling, 
then, may der end on the factual 
nu;m ce.., of the ca,c as we ll il '> the 
law of the circuit. Rut a ll di:.trict 
courts arc wel l advi'ied ro give seri
ous attention to object ions hased 
on hypo thetica l:. th<Jt t~ssume guilt. 

Bench Comment 
l 1-N4, :'\o. I , J.mu.lr\ 11N 4 

Bench Comment ~ ~ pnwided tll call 
judge-.' attcm inn to dectston' that 
tnil)" h ,l\'t' escaped their no tice. lr h;J> 
been re,·iewcd by the 'taff of the Fed· 
era! Judict.ll Cem cr and. at the 
Cenrer\ request, hy a selected group 
n ffederal judgco. Publication signihe> 
that the Center reg<trd.;; it a-. re'>pon · 
, thle and ,·a luahle. Hm\'l'\"Cr, /3ench 
Comment'> do not repn.:scn t ;my offi
cial pol icy <lr recommendation of the 
Federa l Judicial Cenrcr. 

Federal Judicial Center 
O ne Columbus C ircle, N.E. 
Washington, DC 20002-8003 
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SUBJECT: 

The Supreme Court ruled in Roviaro v. U.S., 
353 U.S. 53 (1957), that the government has a 

limited priv ilege to withhold an 
informant 's identity. But if di -
closure would be relevant and 

Proper application of 
the Rot,iaro test may 
require district courts 
to conduct in camera 
hearings 

he lpful to an accused's defense 
or essential to a fair determina
tion of a cause, the privilege 
must give way. In mak in~ such 
a determination, a trial judge 
must balance the public's inter
est in protecting the flow of in

formation aga inst the individual's right to pre
pare his or her defense. The Court said that 
disclosure must be determined on a ca e-by
case basis, "taking into consideration the crime 
charged, the possible defenses, the possible sig
nificance of the informer's testimony, and other 
relevant factors." Several circuits have held re
cently that trial courts must conduct in camera 
proceedings with the informants to elicit the 
information relevant to the Roviaro test and 
have remanded cases fo r this purpose. 

In U.S. v. Spires , 3 F3d 1234, 1238 (9th Cir. 
1993), the Ninth C ircuit held that an in cam
era hearing is required "where the defendant 
makes a 'minimal threshold showing' that dis
closure would be relevant to at least one de
fense." According to the court, defendant 
Spires made such a showing: 

O ne theory of his defense is that the weapons 
and drugs tha t the police seized belonged to his 
roommate. If the r<X>m mate was the informant, 
that fact would be re levant to the jury's determi
na tion whether Spires knowingly possessed the 
firearms, drugs, and re lated paraphernalia .... 

While Spires could make the argument that the 
weapons ami dtugs were hts roommate's in any 
event, his contention would be significantly more 
persuasive if it turned out that the roommate was 
the confidential informant. 

Id. at 1238-39. 
Finding that the "judge's f<~ilure to provide 

Spires with '1n in camera hearing constituted an 
abttse of discretion," the court vacated the or
der d~nying the disclosure motion and re
manded the case so the district court could 
conduct the required hearing and the defen
dant could withdraw his guilty plea. See also 
U.S. v. Amador-Galvan, 9 F3d 1414 (9th Cir. 
1993). 

In U.S. v. Moralez, 908 F2d 565 (lOth C ir. 
1990), the Tenth C ircuit remanded the case for 
an in camera hearing because it was unable to 
determine from the record "whether and how 
the district court balanced the benefits of dis
closure and production for Mr. Moralez against 
the resulting harm to the government as re
quired by Roviaro." The court of appeals noted 
defense counsel's statement that the confiden
tial informant was a witness to the crime and 
"would testify to critical issues in the case: who 
owned the marijuana and whether [the defen
dant] was involved in [the] drug operations." 
According to the appellate court, defense coun
sel further contended that the informant's testi
mony would not be cumulative and would pro
vide defendant with a way to impeach the tes
timony of prosecution witnesses. Nevertheless, 
the Tenth C ircuit stated, "[w]ith no more be
fore it than the prosecutor's representati on 
[that the informant was a 'mere tipster'], the 

Bench Commenr is provided to call judge~· au entton tO Ject; ions that may have escaped thetr notice. It has been reviewed 
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SUBJECT: 

In recent opinion everal c ircuits have invali 
dated lower court decisions because district judges 

failed to ensure that defendants 
were completely aware of the di 

Failure to give a 
defendant adequate 
advice concerning the 
direct consequences of 
a guilty plea violates 
Rule 11 

rect consequence of their gu ilty 
pleas. These opi ni ons involve 
supervised relea e terms, manda
tory minimum sentences, and sen
tence appeal waivers. They indi 
cate that during the Rule 11 hear-
ing to determine whether a gui lty 
plea is knowing and voluntary, a 

distric t judge should establish on the record that 
the defendant is aware of and fu lly understands 
the terms and ramifications of each of these ele
ments of sen tenc ing. 

Supervised Release Term 
In U.S. v. Osment, 13 F.3d 1240 (8th C ir. 1994), 
the Eighth Circuit considered "whether a court 
advising a defendant of the 'max imum possible 
penalty,' prior to acceptance of a plea of guilty 
pursuant to Rule 11(c)( 1), must inform the de
fendant of the possible effect of a term of super
vised release upon revocation." The court of ap
peals no ted tha t in the plea coll oquy, the district 
court told the defendant he faced a maximum 
prison term of five years but fai led to mention 
that he also could be subject to a mandatory term 
of supervised re lease if the prison sentence ex
ceeded one year. Thereafter, the court sentenced 
Osment to fifteen months' imprisonmenr, fol 
lowed by a three-year te rm of superv ised release. 

The defendant contended that "the prescribed 
consequences in the event of revocation of a 
supervised release term should be treated as part 

of the 'max imum possible penalty' a con trued 
under Rule 11 (c)( I)." Therefore, the district 
court's fa ilure to advi e him of the maximum 
possible penalty he might be subject to rendered 
his guilty plea involuntary. The government ar
gued that under Rule 11 (h) the court' error was 
harmless: Osment's sentence fell within the maxi 
mum five-year term of imprisonment authorized 
by the statute, and "the mere po sibility of revo
cation of the supervi eJ release re ulting in an 
additional period of incarceration cannot sustain 
defendant's burden of demonstrating an effect on 
substantial rights." ld. at 1241 . 

The Eighth Circuit found that Rule 11 (c) (I) 
required a district court, in advising a defendant 
of the max imum penalty, to te ll him or her not 
only of the applicability of a term of supervised 
release, but also of its effect, which the court 
emphasizeJ "includes the con equence upon re
vocation of that release term ." After determining 
that the district court' fai lure to advise Osment 
of these consequence was error, the appeals court 
considered whether the error wa harmless under 
Ru le II (h) . The court observed that 0 ment's 
sentence of fifteen months' imprisonment and 
three years' supervised release did not exceed the 
five-year tatutory maximum penalty of which 
the court had informed him. However, if the 
supervised-release term were revoked under 18 
U.S. C. § 3583(e)(3 ), Osment could be required 
to serve an additional two years in prison without 
credit for time served post-release. 

Thus the maximum possible penalty, i.e., the 
worst case scenario, including the effect of the 
supervised release term, would be as fo llows: fif-
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teen months imprisonment, two years and 364 
days supervised re lease, and two years imprison
ment, for a tota l of seventy-five months less one 
day. This total exceeds the five-year or sixty
month term of imprisonment the district court 
advised Osment. 

Id. at 1243 . In light of this poss ibility, the court 

held the error was not h armless and re manded the 

case so the defendant could plead anew. 

In U.S. v. Hekimain , 975 F. 2d 1098 (5th C ir. 
1992 ), the defendant was sentenced ro five years' 

imprisonment and three years of supe rv ised re

lease. During the earlie r plea co lloquy the pros
ecutor had said that if the supe rvised -re lease term 

were v io la ted, Hekimain could be imprisoned for 

the remainde r of the te rm. The Fifth Circu it ex

pla ined tha t thi s sta tement was incorrect . Under 

18 U.S.C. § 3583 (e), for violation of the super

vised -release te rm the defendant could potentially 
be imprisoned for two years, witho ut credit fo r any 

time a lready served unde r supe rvised release. Thus, 

the defendant was not correctly advised regarding 
the time of imprisonment that might occur upon 

revocation of the re lease term. 

The court of appeals pointed out that the de

fendant faced a maximum aggregate pe riod of in
carceration (five years under the statutory max i

mum and two years upon revocation of supervised 

re lease ) tha t exceeded bo th the statutory maxi 
mum and the amo unt o f incarceration time he was 

info rmed of at the pl ea hearing. It then spe lled out 

the "worse case assumption" that "H ekimain would 

(I) serve every J ay of his five year prison term, (2) 

have his supe rvised release revoked and be re
turned to prison o n the last day of his supervised

re lease term , and (3) serve every day of his addi
tio nal two year prison time after revocation of 

supervised re lease." In this situa tio n , the tota l 

period of e lapsed time from his first to last day in 

prison would be ten years. "As each of these [sce

narios] exceeds the fi ve year max imum statutory 
sentence of which he was correctl y advised, " th e 

court said, "Hekimain was prejudiced by the dis

trict court's fa ilure to properly describe the effect 
of supe rvised re lease." Id. at 1103. 

See also U.S. v. Saenz, 969 F.2d 294 (7th C ir. 

1992) ("So long as the defendant is apprised o f the 

maximum ja il te rm, a failure to add ress the supe r

vised release e lement of his sentence should not 
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warrant automatic reversal. N evertheless, if the 

term of superv ised re lease plus the prison te rm 

(the maxi mum aggregate term of incarceration ) 

exceeds the maximum prison term of which the 

defendant was adv ised , then the e rror is not harm

less, and reversal is necessary."); U.S. v. Renaud, 
999 F. 2d 622 (2d Cir. 1993) (understatement of 

the supe rvised -release maximum combined with 

the sentenc ing of defendant to a supe rvised-re
lease term longer than that of which he was ad

vised is harmless in this case because the defen
dant did not want to withdraw his plea); U.S. v. 
Alber, 56 F.3d 1106 (9th C ir. 1995) (T he court's 

failure to inform the defendant of the specific 

number of years of supervised re lease he could 

rece ive was harmless error. Under the worst-case 

scenario, Alber's liberty could be restric ted for one 

day less than e leven years, which is less than the 

term of twenty-five years he knew could be im 
posed when he pleaded guilty. ) . 

Note: Newly enacted 18 U.S.C. § 3583(h), 

permi tt ing the re imposition of supe rvised re lease 

after revocation and imprisonment, is likely to 

add to the complex ities of advising defendan ts 
accurately about the maximum period of incar

ceration they may face. 

Mandatory Minimum Sentence 
The Fifth C ircuit held in U.S. v. Watch, 7 F.3d 

4 22 (5 th C ir. 1993), that a d istric t court 's fa il ure 

to advise a defendant that he might be subject to 

certa in statutorily required minimum sen tences 

"misled !the defendant] as to the statutory mini
mum term of imprisonment to which he subjected 

himself by pleading guilty and thereby amoun ted 
to a complete fai lure to address the plea-conse

quences concern of Rule 11 ." The defendant was 

ini tially indicted on a charge of possessing with 

intent to distribute a t least fifty grams of "crack" 
cocaine in vio lation of21 U.S. C.§ 841 (a)( 1 ). He 

agreed to plead guilty to a supe rseding informa

tion that a lleged vio lat ion of§ 841 (a)( 1) but did 

not mention the amount of drugs involved . 
At the plea hearing, Watch asked a series of 

questions about the sentence applicable to the 

charge con tained in the superseding in format ion 

and the potential effects of the presentence report 
on the sentence. The U.S. attorney explained to 

the court that under the original indictment the 



defendant was subjec t to a minimum sentence of 
ten years and a maximum of li fe, but under the 
plea agreement based o n the superseding info rma
tion, the range was zero to a statutory maximum 
of twenty years' imprisonment. Afte r the judge 

asked the defendant whether he was "completely 
sa tisfied" that he understood and the defendant 
said yes, th e judge accepted the guilty plea. The 
defend ant was no t advised tha t he would be sub
ject to a mandatory minimum sentence of ten 
years if the amount o f cocaine base invo lved was 
found at sentenc ing to exceed fifty grams. Subse
quently, he was sentenced to 120 months in prison. 

To dec ide whether the lower court erred in 
info rming the defendant of the penalty range he 
faced, the appeals court first grappled with the 
question of h ow, in a Sentencing Guidelin~s case, 
the absence from an indictment o r info rmatio n of 
an a llegation of a specific quantity of drugs affects 
application of the quantity-based minimum sen
tences e t out in 2 1 U.S.C. § 84l(b) . It deter
mined that the government could no t avoid ap
plication of the statu tory minimum by simply 
leaving out a quantity a llegation , a it did in this 
case. In view of this and of the fact that at the 
time of the defendant's guilty plea the quantity of 
drugs involved in the offense had not been deter
mined, the Fifth C ircuit said the district court 
incorrectly advi ed Watch that he was subject 
only to a term of imprisonment of between zero 
and twenty years. The e rror in fa iling to inform 
the defendant tha t "depend ing on the outcome of 
the pending quantity determination , he might be 
subj ect to certain sta tutorily required min imum 
sentences" v io la ted the requireme nt o f Rule 
11(c)(1) tha t the defendant be fully advised of 

the consequences of h is plea. ld. a t 428. J 

In remanding the case so that Watch could 
replead, the appella te court gave the following 
advice to lower courts confronting the same prob
lem: 

tha t the sentence will be based on the quantity of 
drugs found to have been involved in the offense 
with which the defendant is charged. 

ld. at 429. 

In U.S. v. Pculil/n, 23 F.3d 1220 (7th C ir. 1994), 
the Seventh Circuit c ited the Fifth C ircuit's ad
vice in Watch with approval, finding that the 
district court's fa ilure to provide the defendant 
with an explanation of likely mandatory mini 
mum penalties entitled him to the opportunity to 

withdraw his plea. "It is not costl y in time or 
effort," the court of appeals sa id, " to enumerate 
during the plea colloquy the everal mandatory 
penalties potentially applicable when attribut
able drug quantities arc uncertain. We recom
mend the practice." 

A ltho ugh Padilla was advised in his plea agree-
ment thCit he could receive a maximum penalty of 
forty years in pri on , the agreement did not men
tion that h e wou ld be subject to a ten-year man
da to ry minimum sentence if five or more kilo
grams of cocaine were involved or to a five-year 
mandatory minimum for less than five kilograms. 
At the plea hearing, the district judge neglected 
to adv ise the defendant about these mandatory 
minimums. T he Seventh C ircui t commented that 
such an e rror is not necessarily "a serious over
sight" when the defendant "was aware when plead
ing gui lty that the sentencing guide lines would 
subject him to a sentence well in excess of any 
statutory mandatory minimum likely applicable 
to his case:" But where it is not clear that the 
defendant had such knowledge, "the failure to 
inform him of the probable applicability of statu-
torily mandated minimums may well have im
paired his ability to understand his ituation fully." 
Id . at 1222. 

The appeals court concluded that the judge's 
omissio n in this case probably influenced Padilla' 
decision to plead guil ty, and rejected the 
government's argument that the error was harm
le s because, as a re ult of the defendant's coop
eration with the pro ecution, his entence was 
actually reduced from ten years to e ighty-seven 
months in prison, the low end of the G uideline 
range.1 The downward departure did not mitigate 

The practical conse4uence of this determina
tion is that a prudent district judge h ea ring a plen 
from a defendant charged under an indictment or 
information alleging a § 841 (a) violation but 
containing no quantity allegation may simply 
walk a defendant through the statutory minimum 
sentences prescribed in § 841 (b) explain ing that 
a mand<1tory minimum m<1y be applicable and 

I the harm, the court said, since the defend ant 
apparently was never informed that hea l o faced 
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the lower mandatory minimum of fi ve years, which I Gu ideline range. Tak ing such reductions in to ac
his actua l sentence exceeded; and because he did count, the plea agreement con templated a sen
no t know about the ten-year minimum, he prob- tenc ing range of thirty-three to forty-one months. 
ably pled gu ilty expecting that his cooperation At the plea hearing, the district judge asked the 
could po tentially dec rease a Guideline sentence defendan t if she understood that the maximu m 
of e ighty-seven months to something less. Instead, sentence the court could impose was five to forty 
even with the decrease, he ended up a t eighty- years in prison. T he judge also asked whether the 
seven months, "a consequence Padilla may not I defendant's attorney had explained tO her that 
have projected because of the flawed plea collo- she was facing sixty-three to seventy-eigh t months 
quy. The mandatory te rm , the refore, was relevant under the Sentencing Guide lines. Hourihan re
to the sentence Padilla ultimate ly received." The sponded that she understood both points. When 
court of appeals underscored the distric t court 's h e received the pre entence report, the Jefen
"respo nsibility to make a defendant aware of his dant learned for the first time of the five-year 
likely exposure," despite the "specu lative" nature mandatory minimum penalty and fi led a motion 
of the information o n mininlum and maximum to withdraw her plea.Z The district court denied 
pena lti es the judge could present at the plea h ear- the motion and subsequently sentenced Hourihan 
ing. /d. a t 1223- 24. to the mandatory minimum term of five year . 

The Seventh C ircuit indicated its willingness The government contended that the district 
to remand the case so the defendant cou ld start court satisfied Ru le 11 by advising the defendant 
over by entering a new plea. Padilla did not eek that the sentencing range was five to forty years, 
that remedy, however, but wanted instead to have which implied a minimum of five years. The Elev
his sentence reduced to his "purported understand - enth C ircuit disagreed, emphasizing that the dis
ing o f the agreement- na me ly, eighty-seven trier court "clearly referred to the range of five to 

months minu some amount of time for his ass is- 40 year · as a maximum sentence." The cou rt 
tance in the other prosecutions." S ince the sen - likewise rejected the government's argument that 
renee was in accordance with the law and no t the judge's inquiry regarding the defendant's un
precluded by the plea agreement, the cou rt said derstanding of the Guideline range of sixty-three 
the defendant was no t entitled to a mo re favorable to seventy-eight months was sufficient to inform 
sentence than the o ne he got. Consequently, his Hourihan that the minimum sentence wou ld be 
disavowal of the only relief appropriate to the at least sixty-three months. Po inting to the Rule 
e rror left the appeals courr with no a lternative 11 transcript, the appeals court said it clearly 
except to affirm his conviction and sentence. (In indicated "that the discussion of 63-78 months 
U.S. v. Mitchell, 58 F. 3d 122 1 (7th Cir. 1995 ), the referred to the guideline range without the reduc
Seventh Circuit measured the record by "the stan: tions ... which the govern ment agreed to recom
dards of Padilla." The record demonstrated clearly, mend in the plea agreement." It found equally 
the court sa id, that the defendant had received without merit the prosecution's assertion that the 
"critically important information" about the mini - indictment informed the defendant of the man
mum penalty mandated in his case.) datory minimum sentence, especially in light of 

In U.S. v . Hourihan, 936 F. 2d 508 (1 1th Cir. the plea agreement and colloquy. T he error was 
199 1 ), the defendant pled guilty to a vio lation of not harmless under Rule 11 (h), the court said, 
2 1 U.S.C. § 84l(a)( 1), which prov ided for a man- because not only was there no indication in the 
datory minim um prison term of fi ve years and a record that the defendant knew of the five-year 
max imum of forty years. H owever, the plea agree- mandatory minimum sen tence, but the plea agree
ment stated that sentencing would be in accor- ment made it apparent "that Hou rihan, her attor
dance with the G uideline and that the offense ney, and the government's attorney contemplated 
carried a maximum sentence of forty years in prison. I a senrence considerably below five years." /d. at 
The government agreed to reco mmend offense 510-11. 
level reductions under the Guidelines and not to I The Tenth Circui t has wrestled with these 
oppose a sentence at the low end of, or below, the issues as well. See U.S. v. McCann, 940 F.2d 1352 
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(l Oth Cir. 199 1) (guilty plea was involuntary be
cause court erroneously fa iled to advise the defen 
dant that he was ubject to the mandatory mini
mum sentence despite the government's stipula
tion that it was not charging a specific quantity of 
drugs in the indictment) ; U.S. v. Reyes , 40 F3d 
1148 (1Oth Ci r. 1994) (mandatory minimum sen
tence affirmed bccau e the defendant received 
no tice of it in the plea agreeme nt). See also U.S. 
v . Lopez-Pineda, 55 F3d 693 ( 1st Cir. 1995) (dis
trict court' failure to inform the defendant during 
the plea colloquy of the mandatory min imum 
sentence and supervised release term, which were 
explic itly stated in the plea agreement, did not 
vitiate "the core Rule 11 findings" made by the 
court and was therefore harmless error). 

Sente nce Appeal W a iver 

The Eleventh C ircuit ruled in U.S. v. Bushert, 
997 F2d 1343 (l J th Cir. J 993 ), cen . denied, 115 
S. C t. 652 ( 1994 ), that a sentence appeal waiver 
included in a gu ilty plea agreement was unen
fo rceable. The defendant did no t make the waiver 
knowingly and voluntarily, the court he ld , be
cau e the district court fai led to address adequately 
an essential clement of Rule 11 : "The defendant's 
knowledge and understanding of the sentence 
appeal waiver is one of the components that con 
stitutes the 'core concern ' of the defendant's right 
to 'be aware of the direct consequence of his 
guilty plea."' ld . at 1351 (citation omitted). 

Bushert's plea agreement containeJ a waiver 
provision stating that he '"knowingly and volun
tarily agrees to waive hi righ t to appeal o r con
test, directly or collaterally, his sentence on any 
ground, unless the Court hould impose a en
renee in excess of the statutory maximum or o th
erwise impose a sentence in violation of law apart 
from the sentencing guiuelinc ."' In the Rule 11 
hearing, the distric t judge info rmed the defen
dant that he was "waiving his right to appeal the 
charges against him" but "might have the right to 
appea l hi sentence under some circumstances." 
The court of appeals found this language confus
ing. 

It is true that even unuer the te rms of rhe sen
tence appeal waiver, Busherr coulJ appeal his 
sentence under some ci rcumstances. The distric t 

court' statement, however, did nor clearly con
vey to Bushert tha t he was giving up his right to 

appeal under most circumstances. 

ld. at 1352-53. 
The Eleventh Circuit concluded that the Rule 

11 colloquy was deficient: "Without a manifestly 
clear indication in the record that the defendant 
otherwise understood the full significance of the 
sentence appeal waiver, a lack of sufficient inquiry 
by the district court during the Rule 11 hearing 
will be error." ld. at 1352. The appropriate rem
edy for this erro r was severance of the defective 
sentence appeal waiver from the remainder of the 
plea agreement so that 
"the concern posed by 
an invo luntary and 
unkno wing guilty 
plea" can be distin
guished from those 
raised by "an involun
tary and unknowing 
sentence appeal 
waiver." ld. at 1353. 
S ince the waiver was 
invalid , the court pro
ceeded to the merits 
of the appeal, citing 
simil ar deci ions by 
the Fourth and Fifth 
C ircuits: U.S. v. 
Wessells, 936 F2d 165 
(4th C ir. 1991), and 

Other sources on this 
topic 

Bench Comment readers can 
find information on this and 
related subjects in Bench Book 
for United States District 
Court Judges (Federal Judi
cial Center 3d ed. 1986) at** 
1.06A and B and in Guide
line Sentencing: An Outline 
of Appellate Case Law on Se
lected Issues, April 1995 
(Federal Judicial Center) at 
** VII.B.I and IX.A.S. 

U.S. v. Baty, 980 F 2d 977 (5th Cir. 1992), cere. 
denied, 113 S. C t . 2457 (1993 ). 

In Wessells the Fourth C ircuit found that the 
appeal was not precluded by the defendant 's wa iver, 
which he had signed as part of the plea agree
ment, because he "did not knowingly agree to an 
absolute waiver of all rights to appeal his sentenc
ing.'' The court distinguished Wessells from U.S. 
v. Wiggins, 905 F.2d 5 1 (4th C ir. 1990), in which 
"the di trict court went to elaborate lengths dur
ing the defendant' Rule 11 hearing to ascertain 
that the defendant did indeed understand the 
meaning of the waiver he was preparing to sign." 
In contrast, "the transcript of We se lls' Rule 11 
hearing . .. reveals that the court did not question 
Wessell specifically concerning the waiver provi
sion of the plea agreement," and the only tate-
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ment on the issue was by the defendant's attorney, 
who said he "had advised We e lls that the waiver 
would not prevent [him] from appea ling an im
proper applica tion of the [Sentencing] G uide
lines." 936 F2d at 167-68. 

In Baty, th e Fift h C irc uit rejected th e 
government's content ion that the defendant had 
waived her right to appea l in the plea agreement 
and stres ed that "(i]t is up to the district court to 
insure that the defendant fully understands her 
right to appeal and the consequences of waiving 
th at righ t." The court observed that defendant's 
counsel told the d istrict court she had explained 
to her client '"as best I could how I reviewed her 
cho ices' " after the U.S. a ttorney refused counsel's 
request to delete the waiver from the agreemen t. 
The distric t judge then advi ed Baty that she had 
to decide whether she wanted to plead gui lty 
"with that in there or ... go ahead and have a 
tria l. " He made no further effort to ascertain 
whether the defendant understood the conse
quences of the waiver. 980 F 2d at 979. 

The Fifth C ircuit said that the defendant's 
waiver no t on ly deserved but required the d istric t 
court 's "special attention" and held the waiver 
ineffect ive because "Baty never understood the 
consequences of waiving her right to appeal." In 
a footnote, the appe llate court indicated that the 
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district judge may also have been unsure about 
the consequences of the waiver, noting that after 
sentencing Baty, he told her that she had "the 
right to appeal this case, my sentence, if you wish 
to appeal that. And you also have the right to file 
for a free appeal, free of cost in attorneys if you are 
unable to afford the cost of the appeal." I d. at n .2. 

But see U.S . v. Michlin, 34 F.3d 896 (9th Cir. 
1994) (colloquy concerning waiver i not required 
so long as plea agreement contains express waiver 
of appellate rights); U.S. v. Wenge1·, 58 F3d 280 
(7th Cir. 1995) ( the court does not have to in
clude in a Rule 11 colloquy a warning about a 
waiver of appeal that is expressly included in a 
voluntary plea agreement) . 

Notes 
I. The court also dismissed the government's contention 

that the error was harm less because the presentence report 
correctly set out the ten-year minimum. "!T]he fact that infor
mation con veyed to Pad illa afcer he pleaded guilty corrected 
earl ier omissions or misstatements does not abate the concern 
rhat such information was nor provided to him at rhe crucial 
t ime-----<luring the plea hearing." /d. at 1222 n .Z. 

2. See also U.S. v. Goins, 51 F.JJ 400 (4th C ir. 1995) 
(Mention o f the manJnrory mini mum sentence in the 
presentence report, which was prepared at least two months 
after the plea h:o~d hcen accepted, was not sufficient. "Viola
tions of Rule II ... cannot be cured by the presentence 
repo rt."). 
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A periodic guide to recent appellate treatment of practical procedural issues 

SUBJECT: 

In United States v. Barnes, 604 F.2d 121 (2d C ir. 
1979), the Second C ircuit approved the use of an 
anonymous jury in a multidefendant drug con
spiracy case. In a series of decisions rendered 

during the 1980s, it remained the 
only court of appeals that expressly 

A growing number of 
circuits find 
anonymous juries do 
not infringe 
defendants' constitu, 
tional rights when 
genuinely needed and 
properly used 

endorsed the practice. S ince 1988, 
however, a growing number of cir
cuits have joined the Second C ir
cuit in affirming the empanelment 
of anonymous juries in noncapital 
cases' meeting certain criteria. 
Rulings by the Third , Fifth , Sev
enth, Eighth , Eleventh , and D.C. 
C ircuits2 upho lding broad tria l 
court discretion in using such ju

ries have relied on the two-pronged test first enun
ciated by the Second C ircuit in United States v. 
Thomas, 757 F.2d 1359, 1365 (2d C ir. 1985): 
"[T]here must be, first, strong reason to believe 
that the jury needs protection and, second, rea
sonable precaution must be taken to minimize 
the effect that such a decision might have on the 
jurors' opinions of the defendants." While the 
courts acknowledged that empaneling an anony
mous jury poses a threat to a defendant's consti
tutional right to a presumption of innocence and 
to the exercise of his or her right to use peremp
tory challenges during voir dire, they found that 
"when genuine ly needed and when properly used , 
anonymous juries do not infringe a defendant's 
constitutional rights." United States v. Ross, 33 
F.3d 1507, 1519 (11th Cir.), cert. denied, 115 S. 
C t. 2558 (1995) . 

In applying the Thomas test, appellate courts 
have considered two basic questions: (1) Were 
there factors in the case that warranted use of an 

anonymous jury? (2) lf so, did the district judge 
take adequate precautions to minimize prejudice 
to the defendant? 

Factors that warrant use of an 
anonymous jury 

The Eleventh C ircuit stated in Ross, sup-ra, that 
courts have invoked "some combination" of the 
fo llowing five factors to justify their decisions to 
empanel anonymous juries: 

(1 ) the defendant's involvement in organi:ed 
c rime, (2) the defemlant's part icipation in a group 
with the capacity to harm jurors, (3) the defen
dant's past attempts to interfere with the judicial 
process, ( 4) the potential that, if convicted, the 
defenc..lanr will suffer a lengthy incarceration and 
substan tial monetary penalties, and (5) extensive 
pub licity that could enhance the possibility that 
jurors' names wou ld become public and expose 
them to intim idation or harassmenr. 

33 FJd at 1520. 
The Eleventh Circu it held in Ross that the 

district court did not abuse its discretion in order
ing an anonymous jury, bu t the court of appeals 
took issue with two of the grounds rel ied upon by 
the tr ial court. It declared erroneous the d istrict 
court's fi nding that pretrial publicity warranted 
imposition of anonymity. "This case received 
minimal pretria l publicity, including two newspa
per stories and one radio report." This was not 
reversible error because a court's decision depends 
upon the totality of the circumstances. The ap
pellate court also found error "to the extent that 
the court based its fi nding on Appe llant's dealings 
with the Sicilian Mafia and the Irish Republican 
Army." 33 F.3d at 1521 n.26. 

Bench Comment is provided ro call judges' attention to decisions that may have escaped their notice . It has heen reviewed 
by the staff of the Federal Judicial Center and, ar the Center's request, by a selected group of federal judges. Publication 
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In United States v. Branch, 91 F.3d 699 ( 5th Ci r. 
1996 ), the tria l of surviving Branch Davidians for 
offenses arising out of their gun battle with agents 
of the federal Bureau of Alcoho l, Tobacco, and 
Firearms, the Fifth C ircui t enumerated the five 
"usual considerations" that justify empaneling an 
anonymous jury, but emphasized that "other cir
cumstances may also justify its use ." Over severa l 
defendants' objection that there was no evidence 
that th ey or individuals associated with them 
posed a threat to the jury, the distric t court had 
decided sua sponte that an anonymous jury was 
appropriate "because of the 'enormous amount of 
world-wide media attention' generated by the 
case and the emotionally charged atmosphere 
surrounding it." The court of appeals acknowl
edged that not all high -profil e tria ls merit juror 
anonymity, but in this case it was no t just the 
med ia attention that was of concern. "This tria l 
aroused deep passions. The distric t court feared 
the potentially disrupti ve effects of such public 
attention on the tria l in general and the jurors in 
particular." ld. at 724. The distric t court's con
ce rn was confirmed, it said, by the fact that sev
eral juro rs received mail regarding the case during 
the tria l. A lso, the tria l court was worried that 
"persons bent on mischief' might mistake the 
jurors in the Davidian case fo r jurors in a notori 
ous organi zed crime trial going on simultaneously. 
These concerns justified the distric t court's deci
sion, the appe llate court held. 

Cf. United States v. Sanchez, 74 F.3d 562, 565 
(5th Cir. 1996) (rejecting use of an anonymous 
jury where "there was no indication that th e 
juro rs in this case would be subj ected to the type 
of extensive public ity that might bring about in
timidation and harassment"). 

The D.C. C ircuit in United States v. Edmond, 
52 F.3d 1080 (D.C. C ir. 1995), upheld the distric t 
court's sua sponte o rder withholding from both 
counsel and the defendants the identities and 
addresses of prospective jurors and requiring se
questra tion of the jury during trial. The trial judge 
expla ined that he took the action because of a 
realistic threat of vio lence, '"as a ll defendants are 
allegedly members of a drug conspiracy that re
sorted to vio le nce in o rder to achieve the 
conspiracy's ends."' ld. at 1089. The court of 
appeals concluded that at least four of the Ross 
factors were present in the case and rejected ap
pellants' argument that anonymity was unneces-
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sary because there was no evidence tha t they had 
a history of, or inclinat ion toward, jury tampering. 
Such eviden ce is not necessary in every case, it 
said, and even if it were required , the evidence 
ex isted in the record before the d istric t court. The 
trial judge had received from the government an 
in camera submission from two confidential sources 
describing threats to witnesses. ld. at 1091-92. 

The appellants' assertion that sequestrat ion 
alone would have been suffic ien t to protect the 
jury was equally meritless, th e court held. "Al
though sequestrat ion might have addressed the 
District Court's concerns with juror safety during 
the tri al itself, it would have done nothing to 

insulate jurors against retal iatory attacks after the 
guilty verdic t was rendered." ld. at 1092. The 
appella te court a lso disagreed with appellants' 
contention that the distr ict court should have 
held a hearing before ordering an anonymous jury. 
"Although a hearing migh t be required where the 
need for juror anonymity is doubtful, here the 
allegations in the indic tment and other submis
sions to the court adequately justified the use of 
precautionary measures, and the Distric t Court 
was no t obliged to conduct 'a tria l with in a tria l to 
determine whether the alleged wron gdoing could 
be proven to have occurred."' Id. Accord United 
States v. Eufrasio, 935 F.2d 553, 574 (3d Cir. 199 1) 
("A trial court has d iscretion to permit an anony
mous jury without holding an ev identiary hearing 
on juror safety, if the court believes there is poten
tia l for juror apprehension .") . 

ln United States v. Varia, 943 F.2d 236 (2d Cir. 
1991 ), the Second C ircuit empha ized that an 
obstruction of justice ch arge, especially involving 
jury tampering, "has always been a cruc ia l factor 
in our decisions regarding anonymous juries." The 
court a lso underscored that pretrial publicity "may 
militate in favor of an anonymous jury because it 
can 'enhance the possibility that jurors' names 
would become public and thus expose them to 

intimidat ion by defendants' friends or enemies, or 
harassment by the public."' 943 F.2d at 240 (quot 
ing United States v. Persico, 62 1 F. Supp. 842, 878 
(S.D.N.Y. 1985 )). Al though the government's 
predic tion that th ere would be continuing public
ity about the case d id not prove true, the court of 
appeals could not say "viewing the situation as it 
was then presen ted to the trial judge, that there 
were insufficien t grounds to believe that th is case 
warranted the use of an anonymous jury." !d . See 



also United States v. Wong, 40 F.3d 1347, 1377 (2d 
C ir.) , cert. denied, 115 S. Ct. 2568 ( 1995) ("The 
prospect of public ity militates in favor of jury 
anonymity to prevent exposure of the jurors to 
intimidation or harassment."). 

As additiona l factors in support of its decision 
to empanel an anonymous jury, the Varia trial 
court had also noted evidence linking the defen
dant to an organized crime family and pointed to 
jury tampering in a recent unrelated organi zed 
crime trial. The appellate court acknowledged 
that "the specter of organized crime has played 
into our previous decisions to uphold the use of 
anonymous juries, but in these decisions, it was 
the reasonable like lihood of juror intimidation , 
not the incantation of the words ' the mob' or 
'organized crime,' that prompted the anonymous 
jury." Id. at 241. Thus, the court concluded that 
the organized crime connection may only be con
sidered when the judge has determined that it 
"has some direct relevance to the question of 
ju ror fears or safety in the tria l at hand. " Id. 

Evidence of the defendant's connection to or
ganized crime offered "ample justification" of the 
decision to use an anon ymous jury in United States 
v. Crockett , 979 F.2d 1204 (7th C ir. 1992), the 
Seventh C ircuit held. "[T]he evidence at tria l was 
to include (and did include ) a depiction of a 
pattern of vio lence by members of the Tocco 
organization , including the murder of a potential 
witness . .. . Moreover, there was evidence of 
attempts by Mr. Tocco to influence or intimidate 
witnesses." ld. at 1216. The court of appeals also 
noted that the district court knew there had been 
pretrial public ity about the case, which could be 
expected to continue throughout the tria l. 

Precautions to minimize prejudice to 
the defendant 

Appellate courts have approved a variety of jury 
instructions and other steps-including compre
hensive questionnaires and vo ir d ire-that dis
trict courts have used to ensure defendants were 
not prejudiced by empanelment of anonymous 
juri es. 

In United States v. Wong, supra, the Second 
C ircuit concluded that the district court had taken 
adequate precaut ions to protect defendants' rights 
through an extensive voir dire that explored pro
spective jurors' bias regarding the defendants and 

issues in the case. This "'was more than sufficient 
to enable the defendants to exercise their chal
lenges meaningfully, and to obtain a fa ir and im
partial jury.'" 40 F.3d at 13 77 . The court dismissed 
one defendant's complaint that the district judge 
had erred by telling jurors at the ou tset of trial that 
government transportation would be provided to 
them "because of their 'anonymous' status" with
out further explaining the reasons for that status, 
and by failing to make any reference to their status 
in explaining to jurors that they had to eat lunch 
in the courthouse because it would not be possib le 
for so man y jurors and alternates to be accommo
dated at restaurants during the one-hour lunch 
break. "These inc iden ts provide no basis to con
clude that this status prejudiced the jury's delib
erations to the disadvantage of defendants- appel
lants." Id. 

The Fifth C ircuit stressed the "great care" the 
tria l judge had taken to protect the defendants' 
rights in United States v. Branch, supra. The court 
furnished defendants with answers to eighty de
tailed questions given by prospective jurors, and 
at voir dire, the judge asked questions proposed by 
the defendants and elic ited further information 
concerning potential juror bias. In addition , the 
judge provided the defendants "with a wealth of 
information about the venire, including occupa
tions and names of employers." O nly the ir names 
and addresses were withhe ld. The judge also ex
plained to the jury that his dec ision to require 
anonymity was based on the public attention sur
rounding the Branch Davidian case and the fear 
that the jurors would be confused with jurors in 
the organized crime trial taking place at the same 
time. He cautioned: "I have no indication what
soever that any of these Defendants or their fami
lies or fri ends would be any threat to an y juror 
selected in this case, and I want to be sure you fully 
understand that.'' 91 F.3d at 725. T he judge in
structed the jury on the presumption of innocence 
both at voir dire and in the final charge. 

The Eighth C ircuit approved of the steps the 
district court took to protect the defendants' rights 
in United States v. Darden, 70 F.3d 1507, 1533 (8th 
C ir. 1995). The judge told the venirepersons that 
"they were being identified by n umbers rather 
than their names so that members of the media 
would not ask them questions," an approach the 
Eighth C ircuit observed had been approved by the 
Second Circuit several times. See, e.g., United 
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States v. Paccione, 949 F. 2d 1183 (2d Cir. 199 1). 
A lso, the d istrict court conducted a tho rough 
voir dire. 

The Third C ircuit in United States v. Scarfo, 
850 F. 2d 10 15 (3d C ir. 1988), found no abuse of 
the wide d iscretion accorded the trial judge, "fa
milia r as h e is with the local ambi ence." 1n par
ticular, it approved of the judge's "frank" instruc
t ion to the jury regarding his decision to preserve 
their anonymity. The court noted that the Scarfo 
tria l judge had rejected as a subterfuge the ap
proach approved by the Second Circuit in three 
cases in which judges advised jurors that the ir 
anonymous status protected them from undesired 
publicity and media inquiries. Instead, he told 
the jury that they were e ngaging in an "experi
mental procedure" which had n othing tO do with 
the guilt or innocence of the defendant. The 
judge pointed out that there wou ld be "a lot of 
testimo ny regarding organized crime and the ac
tivities of people in organized c rime." 

We want to make sure that you are able tO reach 
your verdict in this case without having to con
cern yourselves about the possibil iry of any harm 
or other improper influence on yourself or mem
bers of your fa mily. 

l want to emphasize very strongly that this in 
no way suggests that the uefendant wou ld ever 
have dreamed of interfering with you or your 
family. I have been a juuge now for 27 years, and 
in all that time I have never heard of a case 
where any defendant ever tried to cause harm to 

a juror or a member of the juror's family .... 

... [T]his is done in order to provide laboratory 
conditions so that both sides will get a fai r t rial. 
lt is most emphatically not being done because of 
any apprehension on the part of the court that 
you would have been endangered or subject to 
improper pressures if your names had been dis
closed. 

850 F.2d at 102 7-28. 
The court of appeals agreed with the judge's 

dec ision to be straightfo rward with the jury but 
wondered wheth e r "if the judge had not made a 
po int of discussing an onymity, the jurors might 
have simply assumed that to be the normal pro
cedure." /d . at 1025-26. 

The Eleventh C ircuit held in United States v. 
Ross, supra, that the distric t court's "careful in
struc tion ev isce rated an y possible infere nce of 
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Appellant's guilt arising fro m the use of an anony
mous jury." The instruction stated: 

Now one of the methods employed to ensure 
the viabi li ry of the jury and to protect the jury 
members from any unwanted phone calls or con
tact by the press or by any person concerning this 
trial, is to not make your name, where you live, or 
where you or your spouse work, public .. .. 

Now in any potentially high-profi le case, we 
are all subject to crank phone calls and anony
mous letters anu that sort of thi ng. I want to 
protect the defendant, as well as the government, 
from any belief on any part of the jury that any 
such communications are coming from one side 
or the other. In other words, I don't want the 
defendant to be characterized as someone who 
would be sending anonymous communications to 
the jury, and I don't want the government to be 
characterized as someone who is trying to influ
ence the jury improperly. 

33 F.3d at 1521 n.27 . 
The D.C. C ircuit found the voir d ire flawed in 

United States v. Edmond, supra, because of the 
tria l court's " limited inqui ry into the prospective 
ju rors' exposure and reaction to pre tria l public
ity," but nevertheless held that it was adequa te to 
compe nsate for information den ied defendants by 
juror anonymity. The court of appeals noted sev
eral o ther steps the distr ict court had taken: Every 
prospec tive juror had to complete a twenty-page 
questionna ire and the judge conducted a n exten
sive voir dire regarding their personal backgrounds. 
Furthe rmore, the district court instruc ted jurors 
before they filled out their question naires that 
keeping their names and iden t ities confidential 
"is [in] n o way unusual. It is a procedu re being 
fo llowed in this case to protect your privacy even 
from the Court." 52 F.3d a t 1093 . The court a lso 
instruc ted the jury several times, including at the 
beginning and conclusion of t ria l, that the defen
dants enjoyed a presumption of innocence. 

The court of appea ls rejected appellants' fur
the r argument that in instruc ting the jury regard
ing the reasons for its sequestration , the district 
judge implied that he perceived a threat from the 
defendants by making reference to "'outs ide or 
ex trajudicial pressures' and to the need for a mar
sh a l to 'protect' jurors dur ing a lunch break." The 
D.C. C ircuit said appellants inferred too much 
from these sta te ments, wh ich were prefaced by a 



discussion of press interest in the case. Consider
ing the totality of the district court's instructions, 
the appellate court concluded that the jurors most 
likely would have interpreted the judge's com
ments consistently with his earlier explanation 
that the court "was taking all measures necessary 
to 'protect [the jurors'] p1ivacy' from all parties." 
Id. at 1093-94. 

In United Scates v. Crockett, supra, the Seventh 
Circuit held that the d istrict court provided an 
acceptable explanation for the jury's anonymous 
status. The trial judge implied "that it was 'not 
the result of threats from the defendants' ... but 
rather was one of a number of procedures used by 
the federal courts to avoid any contact between 
the jurors and the parties to ensure that 'both 
sides in the case receive a fa ir and impartia l deter
mination by the members of the jury."' 979 F.2d at 
1217. Also, the judge repeatedly admonished the 
jury at various stages of the trial that the defen
dant enjoyed a presumption of innocence. 

Notes 
I . Disclosure of the venire list three days before trial was 

mandatory in capital cases until1994, when Congress amended 
18 U.S.C. § 3432 to state that the list does not have to be 
provided if "the court finds by a preponderance of the evi
dence that providing the list may jeopardize the life or safety 
of any person." 

2. The Fourth Circuit has nor ruled on the issue, but in /n 
re Baltimore Sun Co., 841 E2d 74 (4th Cir. 1988), it held that 
the press had the right under Press Enterprise Co. v. Superior 
Court of Cal., 464 U.S. 501 (1984 ), to obtain the names and 
addresses of persons on the venire list in a highly publicized 
criminal trial. The court Hated that "we think rhe risk of loss 
of confidence of rhe public in the judicial process is too great 
w permit a criminal defendant to be tried by a jury whose 
members may maintain anonymity." It noted that sequestra
tion is an option in a high-profile case. In a footnote, however, 
the court of appeals emphasized that "we do not deal here 
with a si[Uation in which there existed realistic threats of 
v iolence or jury corruption," citing Unired Scares v. Barnes, 
wpra. 
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SUBJECT: 

In Rogers v. United States, 322 U .. 35 (1 975) , the 
Supreme Court empha~ ized that to fulfill the man
da te of Fed. R. C rim. P. 43(a) giving defendants 

the right to be present "at eve ry 

Ex parte communi
cations between judge 
and jury often violate 
defendants' Rule 43 
right to be present at 
every stage of trial, 
but rarely constitute 
reversible error 

stage of the tria l," a tria l judge 
must respo nd to ju ror q uestion 
o r concerns in open court after 
affording the defendant an oppor
tuni ty to be h eard. The Court fur
ther observed , however, that "a 
vio la tio n of Rule 43 may in some 
circumstances be harmless e rror," 
c iting Fed. R . C rim . P. 52(a ). In a 
varie ty of recent cases, appe ll ate 
courts have ruled that ex parte 

communicatio ns be tween judge and jury vio lated 
Rule 43; three circuits found reversibl e e rro r. 

Reversible error 
In Un ited Scates t '. Smith, 3 1 F. )J 469 (7th Ci r. 
1994 ), before the commencement of deliberations, 
the tria l judge responded to the jurors' request to 

speak with him by going into the jury room, ac
compani ed by a clerk , to meet with them. The 
juror indicated the ir concern that he had di trih
uted to counsel for the parties out! inc sheets iden
ti fying the juro r~. including their places of resi
dence. To assuage the ir concern, the judge told 
the jury tha t he would rake back the outline sheer · 
and redraft them to de le te their addre~ ·es. There
afte r, he to ld the parties about this pri vate meet
ing; defendant's counsel objected . The judge later 
re turned to the jury room and gave the jurors the 
original outline sheets, te lling them to destroy 
them. He instructed the jury that there was no 
reason fo r the m to be afra id. 

The Seventh C ircuit held tha t the defendant's 
Rule 43(a) rights "were v iolated when the judge 

communicated pri vate ly with the jury." It noted 
that because prede libera tion contacts between 
courts and jurors often are for "housekeeping" pur
poses, "even highly experi enced judges [may] as
sume tha t a private mee ting with ju rors prior to 
deliberat ion will nor c reate problems." But such 
contacts "arc no le of a problem than those oc
curring after de liberat ions have started." /d. at 
4 71. In this case, the subj ect of the initi al ex parte 
meeting was not ho usekeeping, but t he jurors' 
concern about disclosure of their addre~ ·e!>, which 
could indicate that they had a lready decided the 
defendant was guilty and posed a potentia l threat 
to them. The defendam therefore "had a right to 

be presem when the judge commun icated wi th 
the jury to ensure tha t the court's actions would 
not be interpre ted as a confirmat ion of the jury's 
bi as." !d. a t 4 72. The second priva te meeting be
tween the judge and jury compounded the prob
lem and ra i ed an additional issue. The judge gave 
a private jury instruc tion, and " [b]ecau~e neither 
Smith nor his counsel were present ... Smith had 
no oppo rtunity to correct any poss ible e rrors in 
the ... instruction ." 

These v io lations of Rule 43(a) required rever
sal of the defendant's conviction , the Seventh 
C ircui t said, "unless the 'record completely nega
tives any reasonable poss ibility of prej udi ce aris
ing from such error.' Santiago, 977 F. 2d at 523 
(quoti ng United States v. Jorgenson, 4 5 l F. 2d 5 16, 
520-2 1 ( I Oth C ir. 197 1) ) ." I d. at 4 73. T he record 
in this case showed that rhe ex parte communica
t io ns "touched on a fund amental i s~ue-whethe r 

the jury had concluded before the :.ubmission of 
a ll the evidence that the defendant was guil ty." 
/d. S ince th e judge's oral instruction wa~ not re
corded , there was no way for the court of appeals 
to de te rmine whether it m igh t have cured any 

Bench C omment is provided to call Judges' atten tion to dect~111n' that may have eo;caped thetr not tcc. It ha, hcen rc\ tl'\n>d h} 
the staff of the Federa l Judtcial Center and, at the Center\ reque.t, by a >elected group of fcdcr<ll judges. Puhltcaunn -.ignihc, 
t hat the Center regards it a> responsible and va luab le. However, 13ench Comments dn not n.:prc,cnt any offiCial policy or 
recommendation of the Federal Judicial Center. 



Bench Comment: 
E:-. parte communicatiom. between judge and jury often 'iolate Rule 43 but rarely constitute rcn!r~iblc error 

misunderstand ing the jurors might have had about 
removal nf the outl ine sheets. Thus, the court 
could not say that the record complete ly nega
t ived the possibility of prejudice to the defen 
dant. See also United States v. Neff, 10 F. 3d 1321, 
1327 (7th Cir. 1993) ("[E]very communication 
with the jury outside the presence of the defen 
dant will not necessarily violate the Sixth AnlenJ
ment. Th is case reaches that th reshold because 
there is no record showing who was present when 
the answers to the jury's questions were de te r
mined nor how whoeve r wa · pre ern came up 
with the answers. And ince the answers con 
tained facts no t in evidence which could have 
influenced the jury's dec isio n, the Sixth Amend 
mem was c learly breached."). 

The Fi rst Circu it he ld that the d istric t court 
committed reversible error by mishandling a note 
from the jury in United States v. Parent, 954 F.2d 
23 (I t Cir. 1992). horrl y after re tiring to de lib
erate, the jury sent a note to the judge asking him 
to "'c la rify the term constructive possessio n ... in 
a ll of its aspec ts." The judge consulted with attor· 
neys fo r t he parties and then in o pe n court 
re imtruc ted the jury. The next day, the jury sent 
the judge another no te, asking if they could "visu
a lly review" the instruction. Without informing 
counse l, the judge sent two sheets from the 
government's request :-. to charge, defining con
struc ti ve possession and c iting autho rity in sup
port of the definition , into the jury room. Two 
hour!> later, the jury returned a guilty verdict. 
Coun:-.el for the parties did nor learn of the note 
o r the judge's response tn it until afte r the verdic t. 

The judge's handling of the second note was 
error, the court said. "[M]essages from a de liberat
ing jury, pertaining to ongo ing deli berations, ought 
to be fu ll y d isclosed to the lawyers when received, 
so that the la tte r may be heard before the judge 
implements a course of ac tion ." ld. at 25. Under 
ordinary c ircumstance!>, the court ' action might 
ha,·e been harmlcs!>, hut the c ircumstance:. in this 
case were "far from ordina ry. " 

O ne sa l1 ent c ircumstance, of cour~e, i" that the 
criucal exchange between judge <llld jury took r lace 
without the parties' knowledge. The Court ha, made 
c lear that , in ' uch a situati lm, the real ha rm is nor 
tha t 1 he trial judge m1gh1 h a\'e tnl~~tared rhe law 
... hut that the aggne,·cd party will h n\'e lmt the 
v;due of ... the opportuni ty tO convince the jUdge 
that '(\me other or d1fferent re,ponse would he more 
approrria tc, the circumswnce" con~ide red. 
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ld . at 26 (citation omitted ). The court found it 
"entire ly plausible" that defense counsel might 
have succeeded in convincing the judge to with
ho ld the written version of the instruction , or to 

supplement it, o r at least to remind the jury of its 
obligation to heed the charge in ir- en t irety. 

There wa:. a lso the danger tha t the jurors would 
give spec ial c redence to the written im.truc tion , 
especial ly in view of the list of c ita ti ons that ac
companied it. Mo reover, the supplemental instruc
t ion "was delivered at a c ritica l juncture in the 
case" and "went d irectl y to the heart of Parent's 
ca e ." ld. " In short, the defendant lo. t the oppor
tunity to argue, at a time and place when arguing 
migh t have been mean ingful , not about some pe
riphe ral matter, hut about the c rux of hi:. defense." 
ld. at 27. 

In United States v. Brown, 832 F.2J 128 (9th 
C ir. 1987), the jury asked to hear portions of a 
rape recording that had been played d uring the 
tria l. The tria l judge' court clerk called coun e l 
for the govern men t and asked her to have the 
case agen t who p layed the tape Jur ing th e 
govern ment's case- in-chief replay it for the jury. 
The agent did sn in a court room that was empty 
except for the jury and the court clerk. Shortly 
thereafte r, the jury again requested that rhe tape 
be replayed and the agent did so at lea~t twice. 
N either de fendants nor th e ir atto rneys were 
no tified of the jury's requests until someti me prior 
to the sentenc ing hearing. 

The government did not contest that replaying 
the rape in the absence of the defendants was a 
violation of Rule 4 3, but argued that it was harm
less. The Ninth Circuit disagreed. Because the 
defendants objec ted to the vio lat ion below, the 

I 
court noted , "l,vk must reve rse un less the pros
ecut ion can :-.h nw heyond a reasonable doubt that 
the error wa~ hmm less." T he court could not fi nd 
the replaying of raped ev idence in the absence of 
the defendants, defcn:-.e counsel, and the judge to 

he harmle:.s beyond a reasonable doubt. "Any num
ber of prejudicial e\'ents might have taken place 
when the case agent replayed the tape for the 
jury." /d . a t 130. The "onl y ev idence ~uggesting 
hmmlessness" wa~ an affidavit of the case agent, 
and the court could not say "that the ca-;e agent is 
the sort of neutral observer in th is controversy, 
whose uncorroborated affidavit should convince 
us beyond any reasonable douht that the Rule 43 
vio lation \\·a-, harmless." /d. 



Harmless error 
Both the Ninth and Seventh Ci rcui ts found harm
less error in other cases where the record was 
insufficient to support the contentions of defen
dants who d id not object at trial. In United States 
v. Throckmorton, 87 F.3d 1069 (9th Cir. 1996), 
the deliberating jury sent a note to the judge 
requesting a second viewing of a video tape that 
had been played during the tria l. The tria l judge 
informed the parties later that day that "he had 
'received a few notes which [he] responded to.' 
The defendants were shown the no tes, did not 
inquire as to how the court responded, and raised 
no objection. " ld. at 1071. There was no record 
of what the tri al judge said to the jury. The Ninth 
C ircuit concluded that the district court's viola
tion of Rule 43 did not require reversal. Because 
the defendants failed to object a t tria l, they had 
the burden, pursuant to Fed. R. Crim. P. 52(b), 
"to show that the distric t judge's respon se to the 
jury note affec ted their substantia l rights." /d. at 
10 73. With a record "barren of anything said 
between the district court judge and the jury," 
they fai led to carry that bu rden. 

The district court disclosed in open court and 
on the record that he had communicated ex parte 
with the jury. If counsel had been concerned about 
this they could have voiced their concern ro the 
district court and an appropriate record could have 
been made. For some reason, e ither purposefully or 
through oversight, defense counsel did not do this. 

I d. 
In United States v. Rodriguez, 67 F.Jd 1312 (7th 

C ir. 1995), the Seventh Circuit held that the 
trial court's failure to secure the defendant's pres
ence when jury inquiries were discussed by the 
judge and counse l on three occasions, and its 
failure to notify counse l before responding to the 
jury's request for transcripts on another occas ion 
vio lated the defendant's Rule 43 rights. These 
errors were harmless, the court concluded, even 
though the defendant had no t waived his right to 
be present. "We cannot conceive of any input 
Mr. Rodriguez might have offered that would have 
swayed the judge .. . . Mr. Rodriguez offers no 
indication of what he might have said to propose 
a different course [from that agreed to by his coun
sel] ." I d. at 1316. However, the court was troubled 
by the trial court's failure to consult counsel be
fore it had transcripts delivered to the jury in 
response to its second request, and said it would 
reverse for this error had it not been for an earlier 

colloquy between the trial court and counsel re
garding the jury's first request for transcripts: 

With nothing in the record to support an inference 
that Mr. Rodriguez and his counsel would have ob
jected to providing the transcripts requested on 
Monday after counsel assented to providing other 
transcripts on Friday, the conclusion that the error 
was harmless is inescapable. 

Id. at 1317. See also United States v. Pressley, 100 
FJd 57 (7th Cir. 1996). (Defense counse l's failure 
to object when given the opportunity renders the 
action more analogous to Rodriguez than to United 
States v. Smith, supra. "[E]ven if the judge's com
ments h ad touched upon a fundamental issue, the 
record here, unlike the record in Smith, affirma
tively demonstrates that the judge's comments did 
not affect the jury's verdict.") 

Decisions from other circuits holding violations 
of Rule 43 to be harmless include United States v. 
Koskela, 86 F.Jd 122 (8th C ir. 1996) (district court's 
cautionary instruction about codefendant's d isrup
tive behavior should have been given in the pres
en ce of defendants and coun sel, but the nature of 
the instruction was not prejudicial; indeed, its pur
pose and presumed effect were to prevent any po
tentia l prejudice); United States v. Bertoli, 40 F.3d 
L384 (3d Cir. 1994) (defendant waived any right 
he may have had under Rule 43 because his coun
sel did not object to the trial court's stated inten
tion to conduct in camera interviews with jurors, 
nor did he request to be present); United States v. 
Rhodes, 32 F.Jd 867, 874 (4th Cir. 1994) ( it was 
harmless error to conduct, without defendant's 
presence, an in-chambers discussion with counsel 
concerning the jury's inquiry about an instruction 
because "[t]he answer that the district court gave 
to the jury's question was so patently legally cor
rect that it is beyond argument [and] was the an
swer which Rhodes's cou nsel urged the district 
court to usc") ; United States v. Harris, 9 F.3d 493 
(6th Cir. 1993) (the defendant failed "to state a 
reasonable possibility of prejudice" resulting from 
the trial court's providing the jury with a complete 
written set of all instruction s in response to the 
jury's inquiry about instruction s on entrapment); 
United States v. Hagmann, 950 F2d 175 (5th C ir. 
1991) (the judge merely responded to the jury's 
request by turning over evidence they requested; 
defendant's opportunity on an earlier occasion to 
persuade the judge to include tape recordings in 
material the jury could request came and passed 
without objection). 
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Subject: 

The question of whether a magistrate judge has 

authority under the Federal Magistrate!> Act, 28 
U.S.C. §636, and Article Ill of the Comtitution 

to conduct guilty plea proceed
ings in felony cases has been an

Three circuits hold 
that, with defendant's 
consent, a magistrate 
judge has authority to 
conduct guilty plea 
proceedings in felony 
cases 

swered affirmatively b) three cir· 
cuits. In all three cases, defendants 

consented to referral of the pro· 

ceedings to a magil>tratc judge. 

In United rates "· Dees, 125 
F.3d 26 1 (5th Cir. 1997), the Fifth 
C ircuit held that the taking of a 
guilty plea fa lls within the "addi-
t iona l dut ies" c lause, section 
636(b)(3), as interpreted by the 

Supreme Cour t in United States v. Peretz, 50 I 
U.S. 923 (1991). T he court found that the proce· 

durc bears a close relariomhip to conducting an 
evidentiary hearing on volunrarincss of a plea, 
which it had previously ruled delegable to a mag· 
istrate judge. 1n both situations, the di~trict court 
has "the same authority to rev iC\\ a magistrate 
judge's performance" of the task. 125 F.3d at 265. 
In fact, the court said, the magistrate judge per· 
formed more of a ministerial function in conduct

ing the uncontested plea proceeding than in hold· 
ing the evidentiary hearing. 

Regarding the constitutionality of the practice 
under Article lll , the court of appeal~ explained 

that in Peretz the Supreme Court delineated tv. o 
categories of rights: the personal right to ha\·e a 
felony case heard by an Article Ill judge, \\ hich 
may be waived, and structural guarantees to pro· 
teet separation·of-powers principles that arc not 
waivable. T he Peretz Court held that "the con· 

sensual delegation of I voir dire I to a magistrate 
judge does not implicate the ~tructural guarantees 
of Article Ill" because the d istrict court retains 

the ultimate decision-making authority over the 
makeup of the jury panel. The Fifth Circuit rea· 

soned: "If magistrate judges can ovcr~ee \Oir dire 
without interfering \\ ith the e:-.clusive trial do

main of Article III judges, so too must the) be 
able to conduct plea proceedings," \\ hich ''arc far 
more ministerial." I d. at 26 7-68. An Article III 
problem only ari~es "\\hen a magistrate judge pos· 

~esses final decision making authorit) 0\ er a sub
stantial issue in a case." ld. at 268. Since the right 
to have an Article III judge preside over a plea 

proceeding is personal rather than structural, the 
defendant may waive that right, allowing a plea 
allocution to be delegated to a magistrate judge. 

The Second Circuit like\\ ise concluded that 
Peretz controlled its decision in United States \. 
Williams, 23 F.3d 629 (2d Cir. 199-t). It found that 

administering an allocution "is bs comple:-. than 
a number of duties the Magistrates Act specificall) 
authorize~ magi~trate~ to perform," ~uch a~ hear· 

ing and determining 'ariou~ pretrial matters and 
conducting e\ identiar} hearings. ld. at 632-33. 
Therefore, the raking of a guilt) plea falls \\it bin 
the "additional duties" that may be assigned to 
magistrate judges puNmnt to section 636(h)(3). 
Even if it v\ere 'iewed a~ an additional duty of 

greater importance than duties specifically assigned 
to magistrate judges, "the consent requirement
fulfilled in this case-saves the delegation." ld. at 

633. oting that parties can coment to the con· 
duct of ci' il and misdemeanor trial~ by magistrate 
judges, the court declared that these duties arc 
"comparable in respomibilit) and importance to 

administering a Rule 11 felon) allocution." Jd. 
The Second Circuit distinguished ib holding in 
In reUnited States, 10 F.3d 931 (2d Cir. 1993), 
that a district court cannot delegate the po\\ er to 

review wiretap applicariom to a magistrate judge. 
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"That holding explicitly relied on Congress' plan 
... to protect individuals from an invasion of 
their right to privacy" by entrusting such review 
to Article lli judges only. In this case, by contrast, 
there was "no contrary overriding congressional 
purpose" to restrict the taking of guilty plea in 
felony cases to district judges. Thus, so long as the 
defendant consents, a magistrate judge may ad· 
minister a Rule ll allocution as an addit ional 
duty. With rega rd to Article Ill concerns, the 
court of appeals stressed that "Ia] defendant's con
sent again is the crucial difference in the consti
tutional analysis." ld. at 634. It found that ''the 
structural protections of Article Ill are not impli
cated" because the district court remains in con
trol of the proceeding. "A district judge may readily 
read the transcript of the allocution for infirmities 
if any, and may readminister the allocution if it i~ 
thought necessary." Id . 

ln United States v. C iapponi, 77 F.3d 1247 (lOth 
C ir. 1996), the Tenth C ircuit cited the "well
reasoned analysis" of the Williams decision and 
found its conclusion "persuasive." The court ob
served that unlike the defendant in Wi lliams, the 
defendant in this case did not object to the mag
istrate judge's taking of the plea until the appeal: 

Defendant's failure to object or otherwise request 
review by the district court leaves him in no posi
tion ro now complain that the magistrate judge's 
taking of his guilty plea, a proceeding to which he 
expressly consented, violated his constitutional 
rights. - - - Consistent with Peretz and Williams, we 
hold t hat, with a defendant's express consent, the 
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broad residuary "additional du ties" clause of the 
Magistrates Act authorizes a magistrate judge to 
conduct a Rule II felony plea proceeding, and 
such does not violate the defendant's constitmional 
rights. 

ld. at 1251. 
The court of appeals also addressed and re

jected a point not raised in Williams-defendant's 
complaint that the district judge did not review 
the plea proceeding. The court noted first that, as 
indicated in the sentencing record, t he district 
judge had reviewed the facts of the case and the 
basis for the defendant's guilty plea and, in the 
absence of defendant's object ion or request for 
review, was not required to do any more formal 
examination of the plea proceedings. "Second, to 

the extent that defendant challenges the delega· 
tion of t he plea proceed ings because sectio n 
636(b)(3) contains no express procedures for de 
novo review, the Supreme Court rejected this 
argument in Peretz." Tel. Peretz held that de novo 
review was not required unless requested by the 
parties. 

Summing up, the Tenth C ircuit stressed that 
referral to a magistrate judge does not have to be 
conditioned on subsequent review by the district 
judge, so long as a defendant's right to demand an 
Article III judge is preserved. "Federal Rule of 
Criminal Procedure 32(d) preserves a defendant's 
right to demand an Article Ill judge by provid ing 
for review of a plea proceeding, as a matter of 
right, through a motion to withdraw a guilty plea 
prior to sentencing." lei. at 1252. 
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