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A Proposed Victims’ Rights Constitutional Amendment
For an Amendment Against an Amendment

government, rights that any civilized sys- well for more than 200 years—it is unclear

I : by Philip B. Heymann
tem of justice would aspire to protectgnd éarr AFr)’nes Prgfessor of Law | What purpose the amendment serves. In-
strive never to violate. To protect these Harvard University | disputably, the rights it gives are now within

. : : rights of victims does not entall the familiar powers of the federal and state
Beginning with the premise that theonstitutionalizingthe rights of private citi- | write in opposition to the proposegovernments, although the amendment es-

Constitution should not be amended lightBens against other private citizens; for it énstitutional amendment to protect thgplishes a new federal direction of state
and should never be not the private citizen accused of crime| Bights of crime vic- procedures—i.e., a new encroachment on
amendedto achiev state or federal authorities whois the sounggss. My reasons ar healthy federalism. Thatthe necessary pow-
short-term, parti- of the violations that victims’ rights advovery simple. ersto legislate all these protections already
san, or purely cates hope to address with a constitutionallf it is not in- exist in federal and state governments
policy objectives, | amendment in this area. Rather, it is thended to free th would not be proof that a constitutional
would argue that government authorities themselves, thoseites and feder amendment was unnecessary if, as in the
constitutional who pursue (or release) the accused g¥vernment from case of many of the rights now guaranteed
amendment is ap convicted criminal with insufficient attenrestrictions found in by the Constitution, there was real reason
propriate only when tion to the concerns of the victim, who af@e Bill of Rights— tofear that the concerns of minorities would
the goal involves sometimes guilty of the kinds of violationg/hich would be a be ignored by majorities or by an over-
(1) aneeded change reckless tampering reaching government. But the concerns of
in government structure, or (2) a need&@ee FOR, page 8 with provisions that have served us vegjctims are embraced by all but a tiny
recognition of a basic human right, where portion of the American public. Nor do we
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(@) the right s one that people widely agree _ o _ have any reason to fear that our elected
deserves serious and permanent respect A Special Focus on the Victims’ Rights Amendment | officials will favor criminals over victims;
(b) the right is one that is insufficiently the very idea is ludicrous. Thus, the rights

protected under existing law, (c) the right is The proposed Victims’ Rights Amendment, one version of which has beer}astablished by the proposed amendment
one that cannot be adequately protected introduced into the current session of_ Congress as Senate Resplution 6 l%(e totally unnecessary protections against
through purely political action such as state Senators Feinstein and Kyl, reflects the intense interest in this issue in the Unit ajorities or an overreaching government
and federal legislation and/or regulation, Stat?s an(? r;lbtrotad..Thls mtetretst alrgz?dy ha_\shrtesultlgq in codnstltunonal .amﬁnrH'Our criminal justice policy has become.
iaht i i ion i ments and statutes in many states, victims’ rights policies and programs in other ~ "~ . = . )
Ej}l.)st'hgc::’?sfgt:jsﬁggevvvc\)/lr]l(:js&;{l gli:tscl)(r)tnc;:] ;2? countries, and even an international declaration. SOI%?ngfr:izer(je;n]atutrh%r:elf)ﬁrr?sgrrr]iz?%?rrgr?t
danger basic principles of the separation of The supporters an_d_ proponents of the amendment in the Unltepl States C|sto underline bp aps mbolic step. the fact
powers among the federal branches, or| the 2r0Ss traditional political affiliations. Both “liberal” and “conservative” per- hat our eIectéd ())/ffici)allls side Witfr;’victims
dison o ponrs btween the nafonal 2 e oo il ten wih crimines. This re e
and state governments, and (e) the right afl ituti
would be j%dicially enforceab(le)withou% ment. . . ussheoardaat\:/(())?; t#telocr:)?:s?ﬁigi?gp St(:r;,a;
creating open-ended or otherwise unac- There are good arguments for and against the proposed ar_nendment. Jl_Jc S e most re réssive reqimes in the world
ceptable funding obligations. and court personnel,_as well as members of Congress and their constituencie e full of ro?/isions tha?fail 0 qive real

| believe that a properly drafted victims’ the citizens of the United St.ates—should pe aware of the full range of argume fgmedies gnd ail 1o define real gr]i hts but
rights amendment would meet these crite- relat!ng to Se.nat(.a Resolution 6 and the circumstances surrounding its creat (5ﬁ| I : I 9 4
ria. The rights in question—rights of crime and introduction in Congress. . . - §d0 e:nné/ protqoij_ncelumverza y fippror:/e
victims not to be victimized yet again The Federal Judicial Center is pleased to publish this special is3ine of ' eaf. onsutu |0tr)1.a at‘rtnetr;1 men Svact’ﬁe
throuah the process by which aovernment State—Federal Judicial Obseryevhich focuses on the arguments and circum- _Ver_y erms are subject to the power of the

9 P y 9 stances surrounding the proposed amendment, for the purpose of encouragﬂglor'ty to enact appropriate exceptions

(D

n

bodies and officials prosecute, punish, and o obiened debate. when required for compelling reasons of
release the accused or convicted offender— Rya W. Zobel public safety,” as in the third section of the
areindisputably basic human rights against Director, Federal Judicial Center draftamendment, are unprecedented in the

United States. We have taken our Constitu-
tion more seriously.
All of this would be ample reason for

The Proposed Constitutional Amendment: Senate Joint Resolution Geiecting the amendment, eveniif it had no
) ) ) other cost, for it has no benefits that cannot
Senate Resolution 6 was introduced @ a sentence; challenge a charging decision or a convignd will not be obtained, with greater care,

the 105th Congress, 1st Session, on Januo the rights described in the precedin@n; to obtain a stay of trial; or to compelly legislation. But the amendment does
ary 21,1997, by Senators Dianne Feinstgiortions of this section at a public parolgew trial. Nothing in this article shall givéhreaten significant costs. The amendment
(D-Cal.) and Jon Kyl (R-Ariz.). The followproceeding, or at a nonpublic parole preise to a claim for damages against tMéll cause immense uncertainties and con-
ing is the full text of the proposed constitdeeding to the extent they are afforded Wnited States, a State, a political subd Jision in criminal law, beginning from the

tional amendment. the convicted offender; sion, or apublic official, nor provide ground4S"Y duestion of "Whoiis avictim?” Judges
To notice of a release pursuant tofar the accused or convicted offender %I” have to face the issues of ambiguity
Resolved by the Senate and House @iylic or parole proceeding or an escapebtain any form of relief. See AGAINST, page 8

Representatives of the United State of-l-0 afinal dis
Americain Congress assembled (two-thir
of each House concurring therein), Thatit
following article is proposed as an ame

position of the proceedings Section 3. The Congress and the States
Slating to the crime free from unreasoshall have the power to enforce this article
8‘f)le delay; within their respective jurisdictions by apinside . . .
mentto the Constitution of the United States, 1° &1 0rder of restitution from the corpropriate legislation, including the power
which shall be valid for all intents andicted offender; to enact exceptions when required for com-
purposes as part of the Constitution whenTO consideration for the safety of thgelling reasons of public safety or for judi- Victims’ Rights Programs 2
ratified by the legislatures of three-fourthgctim in determining any release frongial efficiency in mass victim cases.
of the several States within seven yearsstody; and Section 4. The rights established by this
from the date of its submission by the To notice of the rights established by thigticle shall apply to all proceedings that Amendment No Threat to
Congress: article; however, the rights to notice undeegin on or after the 180th day after the Defendant’s Rights 3
this section are not violated if the propeatification of this article. .

Section 1. Each victim of a crime ohuthorities make a reasonable effort, but Section 5. The rights established by this Victim Impact Statements 4
violence, and other crimes that Congreage unable to provide the notice, or if tharticle shall apply in all Federal and State History of Victims’ Rights
may define by law, shall have the rights failure of the victim to make a reasonabffroceedings, including military proceed- Movement 5
notice of, and not to be excluded from, affort to make those authorities aware of tigys to the extent that Congress may pro-
public proceedings relating to the crime;victim’s whereabouts prevents that noticgide by law, juvenile justice proceedings,

To be heard, if present, and to submit a Section 2. The victim shall have standnd collateral proceedings such as habeasVictims’ Rights Becomes
written statement at a public pretrial or trigtg to assert the rights established by thisrpus, and including proceedings in any International Issue 7
proceeding to determine a release fraanticle. However, nothing in this articlelistrict or territory of the United States not .
custody, an acceptance of a negotiated plsiaall provide grounds for the victim tquithin a Statel U.N. Declaration 7

Restorative Justice 2

Amendment Ambiguity 3

Article—

State Amendments 6
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The Justice Department and
Victims’ Rights Programs

During the 10-year period from 1986
the end of the last fiscal year, more tt
$688 million in grants have been ms

Asignificant feature of the victims' rightsunder the victims assistance program.
statute passed by the Congress in 19840WC anticipates that during the curre
addition to the creation of a victims’ “bill offiscal year $400 million will be distribute
rights,” was the creation of the Office for The Office for Victims of Crime, sinc
Victims of Crimes (OVC) within the De-its inception, has developed specific s
partment of Justice (42 U.S.C. § 1060%tantive programs of its own to assist v
Since the creation of that office, it hagms of crime, particularly education pr
developed a significant number of prgrams, in addition to providing funds. Su
grams to assist victims of crimes—not onjyrograms include the following:
victims of federal crimes, but also, indi- «Working with the American Bar Ass
rectly, victims of state crimes. ciation to encourage law schools to “est

One feature of the bill was the creatidish, develop, and expand” domestic v
in the U.S. Treasury of a Crime Victim'$ence assistance programs in law sck
Fund, into which are deposited fines catfinics to assist victims of domestic vi
lected from persons convicted of offensé&snce.
against the United States (with certain de-  Creating a “blueprint” for encouragir
fined exceptions). employers and unions to provide supq

Two programs have grown out of théor victims of domestic violence.
establishment of the Crime Victims Fund: « Developing a “child safe” project t
“victims compensation” and “victims aseoordinate federal, state, and local resou
sistance.” for prevention and intervention progra

The victims compensation program dbr child victims and their families.

by James G. Apple

the OVC provides funds for the operation « Conducting symposia, regional con
of victims compensation programs in thferences, workshops, seminars, and al R4

several states. All 50 states now have
tims compensation programs.

From 1986 through the end of the cuate and bias crimes.
rent fiscal year, the OVC will have made Assessing and developing uses of te
grants of over $637 million to individuahologies to address the needs of crime
states for their victims compensation préms.
grams. Each state administers its own vic-+ Developing protocols and traini
tims compensation program, although masiaterials to encourage the integration
states have the same eligibility requirgictim services as an essential compo
ments. Typical awards to individuals rangsf community policing.
from $10,000 to $25,000. « Investigating promising strategies 4

Under the state programs, victims apgactices in law enforcement, and corr,
reimbursed for such crime-related expensgshal, probation, and parole systems {
as medical costs, mental health counselirgldress the needs of victims of crimes
funeral and burial costs, and lost wages ore Developing guidelines for offend
loss of support. mediation and dialogue with victims

The victims assistance program extendgmes.
grants to approximately 10,000 organiza- « Providing training and technical ass
tions that provide services to crime victimgance to victim assistance programs
Typical of such organizations are domesiither agencies that deal with crime victin
violence shelters, rape crisis and child abjuselnformation about victims assistance &
centers, and victims’ service centers withsompensation programs in individual stg
law enforcement agencies, prosecutors] ean be obtained from the State Compe

fices, hospitals, and social service ageien and Assistance Division, Office for
Victims of Crimes, 633 Indiana Ave., N.W.

cies.
Services provided by these organiz@vashington, DC 20531, phone (202) 3

tions include crisis intervention, counse$983, fax (202) 514-6383.

ing, and providing emergency shelters and The Office of Victims Assistance als

emergency transportation. maintains a home page at <http

www.ncjrs.org/ovchome.htmi>]
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oSystem of justice. Judges daily are fa
pindividuals; the rights of offend-
abrs versus the interests of vic

\@alses than can humanly be d
Oeided under the full color of law.

'@reasing as higher expectatior
MS Dissatisfaction with justice is not ne

tnal teleconference on such issues as aor
mestic and family violence and victims d

by Thomas J. Quinn
Visiting Fellow,
National Institute of Justice

ic- The concept of “balance” is key to o

dnith the challenge of weighing protecti
of society versus due process for

idims; and the reality of more

The degree of difficulty is in-

9fbm the victims’ rights move-
ment and escalating deman
Grom a fearful public confront a
r‘ff%%ally strapped justice system.

although the alienation from the justi
system felt by many citizens is growing
:esult of recent high-profile cases. W
3 different is the growing influence

victims in setting justice policy. Victim

\iermed, to be heard. Further, they seer
hold the moral high ground over rigid b
\geaucracies arguing procedural nuances
geem disconnected from disorder in
@iteets or pain felt by victims of crim
Victims are organized, and legislators
ristening. Twenty-nine states have adop
econstitutional amendments for victims, g
hthe President has endorsed a federal am
ment.
€I The tendency of some officials—esy
otially lawyers knowledgeable about ca
law and valuing precedence—is to go
I%he defensive, arguing against change.
Nfiiciary, by design, helps to insure str
re, order, and stability over time—a b
ark against whim and transient shifts
Blblic opinion. Against that necessary f
nsa- L
ure must be balanced the recognitior
one of our founding fathers, Thom
pJefferson, that our institutions must char
as society matures. He thought it as
. jjkely that an adult don the clothing worn
-gychild as our institutions rely on practig

institution, and the individuals who con
prise it, can play a deliberate part design
the changes that are certain to arrive. Juc
are more than arbiters of fact of individ
cases; they are respected professionals
share the responsibility to help mature
process of justice. The consumers of j
tice have legitimate concerns, and the ju
ciary can play a leadership role in tral
forming those concerns into positive s
temic change. Short of a constitutiof
amendment, or perhaps in addition to g
programs and policy adjustments can
dress much of the dissatisfaction. Res
ative justice principles offer a comm

reeresse framework for this to occur.
dge
ay, Victim Plays Central Role

Ut Restorative justice addresses both
Lprocess and the goal of justice. Under th
viprinciples, the victim plays a central rg
e&nd the sanction process is more persd

Crime is considered first an offense agal

than the state. The offender is held acco

age, with more direct involvement of t
:ngH'ncipals and greater emphasis on con

Choices are given to victims.
- This is actually a return to the justice
jofd, before the Norman conquest at

skaligland the local villages delivered just

a

of former generations. The judiciary as|ah9

dhe individual and the community, rath

able to right the wrong, to repay the dq

Sus processes rather than adversarial g

JAadide of Hastings in 1066. For centuries

OBITER DICTUM

An Alternative Approach in the Victims’
ghts Debate: Restorative Justice

based on the Laws of Ethelbert, which con-
tinued traditions established by earlier cul-
tures back to the Code of Hammurabi 4,000
years ago.
ur Furthermore, the Bible, expressing early

cddwish law, supports a restorative justice
ophilosophy. While “an eye for an eye” is

often thought of as justification
for revenge, some scholars cite
its limiting and restorative as-
pects. Areading of Leviticus 24
supports this interpretation:
“... hethatkilleth a beast, shall
provide a beast . . . eye for an
eye, tooth for tooth, shall be
restored . ...”

William the Conqueror and
his son, Henry, changed the
emphasis from individual vic-

Wims to crimes against the state; the fines
cand centralization gave them money and

gower. Supporters of restorative justice

habuld return some of the control and power
pfo the victim and the community.

s
.@e demanding to be present, to be|in-
nto

Approach Being Recognized
Importantly, the victim-advocacy com-
Jnunity is cautiously opening its arms to this
fAgproach. They are acknowledging that

rgince most offenders are returning to the

ccommunity, the community should ensure
{hat the intervention is a positive one. One
:agte of caution: Many victims are suspi-
fdous that restorative justice is a veiled
Aitempt at rehabilitation with no serious
attempt to evolve or address the victim’s
goncerns. Any agent of change should hon-
 &stly attempt to involve victim interests if
deir support is to be expected.
TheRestorative justice would not replace the
,@dversarial process for all cases, but many
Lissues are forced into the adversarial system
Hecause of an absence of options, not unlike
-the situation on the civil side where ADR
Rigs been accepted as a necessary partner in
sdelivering justice. Even in the most con-
1é%sted and serious cases, however, there are
Jieps that can be taken to help victims along
Jbe adversarial path. Examples of restor-
&tive justice approaches include the follow-

* Victim—Offender MediationThe vic-

is offered the opportunity to confront
1315% offender with a trained mediator—ei-
,Zper directly or through video. Screening
iR preparation help diffuse extreme ac-
iigns and set an atmosphere where anger
gan be expressed, questions answered, and
\gestitution agreements reached, before or
hafterincarceration. Victims should never be
ygperced. Research demonstrates that such
L Rrocesses reduce fear, increase satisfaction,
hd improve payment of restitution. In the
6{(tj:_latively few very serious cases where
tGuch dialogue takes place in prisons with
HRrisoners serving life sentences, victims
still report a sense of healing otherwise
absent.

e Family Group Conferences and Sen-
ttencing CirclesVictims and their families
gseet in a mediated setting with the offend-
lers and their families (sometimes with com-
malinity representatives) to discuss the case,
rieiw to repay the damage, and what penalty
eshould apply. This more personal approach
uist-credited as part of the reason juvenile
rmarime went down 27% in one Australian
hpirisdiction; it also reduced prosecutions,
sepurt cases, and incarcerations in New
esaland. Several U.S. jurisdictions, includ-
ing the Mille Lacs tribe in Minnesota, are
afdapting this model to their locale.
the « Community ServiceThis well-known
n

n_

iHg

by making the offender repay the victi

‘See OBITER, page 8
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Victims’ Rights Amendment’s Ambiguity Would Encourage Litigation

numbers of wrong accusations and conyigeedings. For instance, in effect seating tBaél of Rights to correct for the abuse of
tions, many crime victims of today magomplaining witness at counsel table, he power when the government targets the
well be tomorrow’s wrongly accused andghe has a co-equal position from which iledividual? By reallocating power to am-
or incarcerated. oppose release of the defendant on bailguous private interests, safeguards of the
The proposed victims’ rights amend- When is someone a victim? Under thEhus, the government’s burden of proof h&ifth, Sixth, Eighth, and Fourteenth Amend-
ment is a personal injury lawyer’s dreamnaditional American system of justice, theiteeen lightened. Indeed, it has been removeents are effectively eliminated by this
come true. It is rife with litigation-spawn+eally is no victim until itis determined that: The identification of the defendant iproposal.
ing ambiguity. And the ambiguity i(1) a crime was committed; and (2) theowhere as tricky. At least after the Whatwill our courts make ofthis amend-
unfixable. defendant is guilty of the crime. By itgovernment’s formal charge, it is obvioumient, which contains a litany of entitle-
Start with the title, for example. Consweeping language, the proposed amemdo the defendant is. As a matter of fachents (e.g., notice; presence and comment
sider those whom the amendment is |iment immediately “rushes” to give comrightly or wrongly, he or she is often inat most stages of the process; resolution of
tended to benefit: crime victims. Propglaining witnesses the “victim” label, s@tantly notorious as a result of the metiee proceedings “free from unreasonable
nents of the amendment would have evetjat the accused becomes “the perpetrataccusation of crime. Was it not in part fatelay”; “safety of the victim”; and “restitu-
one believe that the use of the word “viat the inception of the criminal justice prahis very reason that the Founders drafteti@an”)? For instance, does the constitutional
tim” is self-defining. But even in providin promise of final disposition “free from un-
for mandatory restitution to victims of of- reasonable delay” empower the victim to
fenses under the recently enacte effectively run the court’s docket and deter-

Anti-Terrorism and Effective Death Pen- Summary Of Arguments For and AgainSt a mine which case must go to trial, to the
alty Act of 1996, Congress had to craft a\/]CtImMS’ nghts Constitutional Amendment | detriment of the prosecution's readiness to

highly specific statutory description of the present its evidence and the ability of the
term. The proposed amendment containgroponents of a Victims’ Rights accused to defend against the charges?
no such qualifying language. Moreover, Amendmentsay thatsuchanamend- | Amendment say that such anamend- Certainly this whole new range of en-

even if it were appropriate to engraft suchment would: ment would: titlements is contrary to the preservation of
highly specific terminology onto a consti-  * Balance the rights of victims ande Conflict with defendants’ due process

- judicial independence, the efficient tradi-
tutional amendment, the definition would d.el;]endants. g!V|r1Ig”\/|ct|ms ‘the same g%htl? " fion of innoLtion ©Of justice, and a Tenth Amendment
still be inadequate for purposes of achiev- E%stusrgséhcz;r?/ligﬁ nis are treated with cer?c:nbgeestgbﬁ;?]?#mg "%?Ct?m,fnt;ﬁ'concem about excessive federal causes of
ing the wholesale victim empowerment : o : LY establishing a action. The amendment takes traditional
envisioned by the proposals fairness, dignity, and respect in the fore a “criminal” is established

Indeed. because the term “victim” would court system » Create a tremendous amount of IitigEL—"’.‘(r;éj mztggésgitg ?;;,:laigl?z\/:sr (i:tnrgglﬁl {';ss-a
be the key to a litany of victim entitlements,

by Elisabeth Semel
National Association of Criminal
Defense Lawyers

Opponents of a Victims’ Rights

» Provide uniform protection nation- tion because there is no enforcement . S

wide mechanism in place matter of procedures and substantive crimi-
there would be endless legal contests aver
claims of such status and for such entitle-

ments. Thus, the firstjudicial issue in every

 Provide the opportunity for psychp-» Be very costly to local governments if

logical healing terms of money, time, and energy fa
Allow victims to regain control of police, prosecutors, and correction

nal law. As already discussed, a victims’
fights amendment would surely produce an
dncreasingly litigious society—carrying

case, standing (that is, who may legiti-
mately stand before the court with a clai
willitself be a highly litigious battleground.

their lives rather than be victimized officials with it economic costs, and on this scale of
again by “the system” « Be defectively vague because it doesprivate prosecution” by victims, very sig-
* Increase the police protection avail- not define “victim” nificant ones at that.
able to victims « Duplicate protections availablethrough  Consider, for example, that the amend-
Affect the obligations of both the state and federal legislation, with somement would subject both state and federal
federal and state governments of the same enforcement problems | governments to its broad set of victims’
Not require extensive enforcement Drastically change the criminal justice rights and entittements. Conflicts in the
mechanisms, based on state experi-system by adding a third party (vicinterpretation of the amendments provi-
ences tims) to all aspects of the process | sjions—between state and federal courts
Not impose burdensome costs for Infringe on states’ rights to prosecutegng among the many state jurisdictions—
implementation and might even save criminal cases would abound, and a chaotic body of law

money _ ~ | = Compromise judicial independence | inyites litigation, and more chaos. Courts
Help democratize the criminal jus-+ Introduce unnecessary and irrelevang . public resources, and irrational litiga-

tice systerp by qllowing,’victimg the emotionalism into the courtroom tion is a great drain on tax dollars and the
chance to “meaningfully” participate Give priority to one of the purposes Ofeconomy
in judicial proceedings punishment (retribution) over other The costs of the federally mandated no-

PUrposes tice requirements alone—without regard to

See AMBIGUITY, page 4

that persons wrongfully convicted and i
prisoned and then released are indeed “
tims.” What about the wife who finall
attacks her husband after years of being *

uncommon to be a victim one day and a

- : : Source (in part)National Organization of Women (NOW) Legal Defense and
defendant the next. Likewise, given the

Education Fund, Washington, D.C.

Victims’ Rights Amendment Not a Threat to Defendant’s Rights

of a specific language, that appears to supposite conclusion. The Sixth Amendmissions to a sequestration order. Histori-
port that claim. Instead, there are thregent guarantees that in all criminal prosally, a number of cases upheld exclusions
provisions that support, if anything, thecutions that “the accused shall enjoy [tfrem sequestration orders for a crime vic-

Some opponents of victims’ rights havepposite view that a victim of a crime shouldght . . . to be confronted with the witnesséisn or a family member of a crime victim.
argued that afederal victims’rightsameptemain in the courtroom: the Sixtlgainst him.” In interpreting the right td\ related argument stems from the prin-
ment would infringe on the constitutionghmendment’s guarantee of a “public” trialconfront, the Court recited a passage frasiple that a party to a lawsuit generally may
rights of the accused. Often such claims dret a private one; the Sixth AmendmentShakespeare concerning a face-to-facet be excluded under a sequestration or-
made in the most general terms without agyiarantee of a rightto “confront” witnessesjeeting between the defendant and victinter. This principle has venerable roots. The
explanation as to what rights would |bgot to exclude them; and the Fifth aritéhakespeare was thus describing the matlonale supporting such an approach is
infringed. Nor is there much explanation &urteenth Amendments’guarantee of “dngeaning of confrontation when he had parent. A Utah court held8tate v. Utah
to why the courts cannot protect both vigrocess of law,” which construed in light/afhard the Second say: ‘Then call them Rderit Sys. Council614 P.2d 1259 (1980),
tims’ and defendants’ rights. historical and contemporary standards sug#r presence—face to face, and frownitlgat “[A] party’s presence at the proceeding

Agood illustration of the illusory naturegests victims can attend trials. brow to brow, ourselves will hear the aenay be essential in assisting in the presen-
of the conflict between victims’ and defen- The Sixth Amendment guarantees a|daiser and the accused freely speak . | tdtion of its case and otherwise protecting
dants’ rights is provided by the victimsfendant the right to a “public trial.” Thes¢Coy v. lowa487 U.S. 1012 (1988)). Thats interests by observing the conduct of the
rightto attend atrial. Frequently itis claimegtords suggest that the admission of pers@uggestion that the victim should have betal.” Accordingly, as the Advisory Com-
that such a right would infringe on théo a trial—not their exclusion—is the corexcluded from the courtroom, at least whikaittee to the Federal Rules of Evidence has
defendant’s rights. While compelling policgtitutionally protected value. The applicarot testifying, hardly finds support in thigxplained, “Exclusion of persons who are
reasons support the victim’s right to atterin of the public trial right has obviousision of confrontation. parties would raise serious problems of
trials, defendants and defense attornggaplications for victims of crime. As the The original meaning of the Bill of Rightsonfrontation and due process.” Criminal
sometimes make generalized allusions|tSepreme Court held iPress-Enterprise does not embrace excluding a victim frooefendants are, of course, excepted from
superseding federal “constitutional rightCo. v. Superior Court of Ca#64 U.S. 501 the courtroom under a “due process of lawtie operation of the rule because “[a] se-
to have the victim excluded. They rarefi984), “[p]ublic proceedings vindicate thargument. While a limited right to sequestuestration order affects a defendant in
define with any precision from whence thigoncerns of the victims and the communitgr witnesses has historical roots, coudsite a different way from the way it affects
constitutional right derives, nor do theip knowing that offenders are being broughtive long recognized that a motion f@nonparty witness who presumably has no
explain how it invalidates a constitutiondp account for their criminal conduct. . . .”|Isequestration is a request addressed tpstake in the outcome of the trial.”
provision giving victims a right to attendinother decision Gannett Co. v trial court’s discretion, not a demand|to Given that a party—a witness with a
trials. Instead, one finds that defendariPePasquale 443 U.S. 368 (1979))the| invoke a right. As explained in what apstake in the outcome of the trial—has his-
simply argue that they have a right to esupreme Court held that “public judicigbears to be the first Utah case to addresstitrécally not been subject to exclusion, the
clude victims under the Fifth and Sixtproceedings have an important educatigrclusion of witnesses, “The modificatiofallacy of the argument for excluding vic-
Amendments. role. ... The victim of the crime, the famjlpf the order excluding witnesses wastims becomes clear. If the victim in a crimi-

| have scoured those provisions caref the victim, [and] others who have sufnatter of discretion, as was also the makingl case brought a civil suit against the
fully in search of language that would sujered similarly . . . have an interest in olof it at first.” This is consistent with thedefendant for the same conduct, she would
port the far-reaching argument that it Berving the course of a prosecution.” | early English doctrine. be a party with a stake in the trial and the
positively unconstitutional for a state |to The only other language in the Constitu- Even more devastating to the notion thaéfendant could not exclude her from the
allow a victim to remain in the courtrogntion that appears to have direct applicatidine process creates a constitutional righttial. Yet if she could remain in the court-
during a criminal trial. | have discoveretb the claim that defendants can exclud&clude a crime victim is the concessjon
no specific language, or even a penumkame victims suggests—once again—thieat the trial court may authorize individugsee RIGHTS, page 4

by Professor Paul G. Cassell
University of Utah, College of Law




4 « State—Federal Judicial Observer « a Federal Judicial Center publication to further state—federal judicial relationsr <14dumferil 1997

Victim Impact Statements: Do They Help or Hinder?

alleviated if victims are allowed to active
participate in the trial. Such participatig
proponents maintain, renders the sentg
ing process more democratic and be
reflects the community’s response to crin

Amajor goal of the victims'rights mov rther, victim participation helps to “ba
ment has been to integrate victims into tﬁg M P P P 4
nce” the rights and concerns of victi

criminal justice process. One signific At . S
achievement of the movement has bee 'éh the rights of defenda_nts, which
Iready protected constitutionally.

successful promotion of victim impact st S iud laim that Victim imps
ments, first used in a California courtro teorilneenig (g‘?jnq‘alerpsonzli\z/g’lme:rzﬁ;
in 1976. These statements, which can P :

ew York Superior Court Justice Fra

either a written or oral form, are general pissbera once said. “Occasionally as
introduced at the sentencing phase of a trial. 9 ’ y
cess cases we forget they are al

They may include an objective assess o . .

of th):a eff)écts of the crimJe on the victim of UM OtherJudge§ cla|mtr_1atsuch St
the victim’s family and/or a subjective co [nents add yaluable qurmatlon_ tothec
mentary about their feelings regarding d that without such information, an
crime and sentence. Currently, all fifty stat %rmed consensus about the. Proper <
have granted admissibility of these stat nce ad?fendantshould receive canng
ments in some form at the time of sent ached. "l feel the more a judge knows,
ing or allow them to be contained in the
sentence investigation reports. Altho
popular with the general public, legal sc
ars and judges are mixed on the appr
ateness and effectiveness of victim im
statements.

by Melissa Deckman Fallon
Intern, Interjudicial Affairs Office
Federal Judicial Center

gﬁi]ent sentence,” said Judge Barnett
loffman, who presided over a case in

ew Jersey Superior Court in which
avciftim’s family gave emotional oral test

victed of carjacking, rape, and murder.

Supporters Cite Closure, Recovery One study of state trial judges conduc

Supporters of victim impact stateme Ey Susan Hillenbrand of the American B %’

argue that allowing victims the opportun
to share their experiences resu|ting fr und the information contained in the v
crime affords victims closure and helg4m impact statements to be either “usef
promote psychological recovery. The fee®r “very useful” in determining an appr
ings of helplessness and loss of contijlate sentence.

experienced by the crime victim could be Critics argue, however, that the relev

_étter the judge is able to make an inte

mony at the sentencing of a defendant ¢o

t&ssociation found that 90% of the judgqg

lynformation needed to determine sentericEse worst abuses could be in capital sen-
thas already been introduced in the trial Bcing cases, where many argue that the
ce@idence. The “information” contained impplication of the death penalty already
tigetim impact statements about the suffesiscriminates against blacks. In 1991, how-
miag of victims or their families instead bringsver, the Supreme Couraynedecision
lunnecessary emotionalism into the cougave individual states the right to permit
nreom without serving any legal purpose.such testimony in capital cases. (See article
ré  Critics See Blurring of Civil on page 5 of this edition for further infor-
and Criminal Trials mation on the Court’s decisions regarding

ft Further, critics argue that the courtro Hpact statements.)
%hould not be the place where victims afise of Victim Impact Statements Rare

nk . . . . .
rime find catharsis for their pain. \yhjie supporters and opponents con-
J\‘é@ersonal therapy is not a defensible puine to debate the merits of using such

B e of criminal trials, which are CO”,‘?UC &atements, the reality is that the use of
a§gthe name of the people at large,” Wro{ge(im impact statements is neither wide-
frey Rosen inkos Angeles Timesticle| gnread nor effective in achieving its goals.

pril 10, 1995). Other critics argue that thg, jerie Finn-Deluca reports in tH@rimi-

A
’%é of victim impact statements blurs the, | 4\ Bulletin (Sept./Oct. 1994) that
i %be;ween civiland c_r|n.1|nal_tr|alls.Wh| ®nly 15 percent of victims submit written
Te pain suffered by victims is highly reél,nact statements: even less present oral
gvant in determining proper compensaliQiatements in states that allow it. Most
tlQﬁ:? personal |_njui]y caﬁe,forexfampli(]e,_tr; Sfnpirical studies indicate that victim im-
a Ics maintain that the use of such INfOfact statements do little to affect sentenc-
jmation in a criminal trial serves only {9, Fyrther, there is little evidence that
exactretribution and vengeful punishmenfictims who submit such statements are
Worse yet, some critics fear that hegre satisfied with the criminal justice
t% phasis onvictimimpact statements cOWdsiem than those victims who do not. One
, change the focus away from the crime agf, gy py researchers Robert Davis and Bar-
efendant to the victim, turning the Sefy, g Sith of the Victims Service Agency

ncing hearing into a “mini-trial” on then New York found not only that the use of

jctim's character or status. Ultimately, ifnnact statements by victims did not affect
ome victims appear more sympathetic t

o ) ; ir satisfaction with the justice system,
others to the jury or judge, the sentencgs; aiso found no indication that impact
could be handed down unevenl

b e hal unevenly, resultingyiements led to greater feelings of in-
Ma discriminatory application of the laW,qement on the part of victimel

AMBIGUITY, from page 3 objective study of the costs and impact

victims’ rights reforms currently bein
the expenses that will flow from other vicested at the state level. Such a careful s
tims’ entitlements—are staggering. BY itshould certainly be undertaken before |
language, these proposals appear to Mafhtors move forward in considering a f
date (without funding) the expenditure \fral magpnification of the victims’ righ

state tax dollars to enforce federal constityhenomenon through an amendment t
tional benefits. This creation of affirmatiVe; 5. constitution.

ofiards, the presumption of innocence| #he states, not the federal government. The
cerucial to a fair trial would be abrogatedverwhelming number of crimes, especially
uehd judicial independence ensures thegielent ones, are rightly handled in state
gafeguards. court systems.

d- Contrarytodisclaimers by victim'srights Criminal defense lawyers are fully sup-
sadvocates, their participation during a trigbrtive of legal reforms that would require
iRenot a neutral or benign force vis-a-vis thew enforcement and prosecutorial agen-
constitutional protections for the citizegies to treat crime victims with sensitivity

duties on the part of the states is surely theThe proposed amendment threatens mstused. Already, the appearance of larged respect, as well as those that include

“big government” and “welfare state” cononly the rights of the accused and the
servatives have decried. tem of public prosecution, it also depri

In Short, the distortion of the cou tg']e judiciary of its independence and i
undermines impartiality, judicial admini partiality, by aiming to convert judges in
tra.tion, and the rule of law to the risk of L{ﬁctims’ rights advocate-adjunctsi andco
all. This open-ended list of promised prento victims' rights forums.

ygoups visibly identified with the allegedestitution as a sentencing option, espe-
agctim inside courtrooms has become caroially when it is used intelligently in lieu of

onplace throughout the country. And o& lengthy sentence for a nonviolent of-
tten these contingents do not merely der. However, the greatest good we all
iserve the proceedings in a respectful maran do for victims is to decrease their num-
ner, but make themselves known to tlers. We certainly should not be increasing

tections, well being, and empowerment to The Fifth, Sixth, and Fourteenth Amendudge and jury in away that threatens undtreir numbers, as these amendment propos-
thqse cIa|m|r}g victim status raises scorfents guarantee all criminal defendants,influence over the decision makers. Couw$s seem sure to do. Rather than wasting our
of interpretation questions, and no certajpth state and federal courts, the fundsave long held that conduct by victimgimited tax dollars on a costly and probably
answers. And no amount of technical tinknental rights to a fair trial and an impartigiupporters may indeed subvert the préangerous constitutional amendment pro-
ering with amendment language will staygry. The basic components of a fair tfi@mption of innocence. cess, all Americans would be better served
off the litigation debacle to be spawned Bijclude a presumption of innocence, anggislation, Not Amendment, Required| by careful study. Such a study should in-
the attempt to offer such rights and entitighe requirement that one accused of ac imesensitivity to the legitimate concerns ¢fiude thorough and objective assessment of
ments by way of constitutional amengs entitled to have his guilt or innocenc@ctims of crime does not require a consfi costs and consequences on our justice
ment. determined solely on the basis of the eVYitional amendment. To the extent thes¥stem of the current plethora of so-called
An Objective Study Needed denceintroduced attrial. The Sixth Amenglkg es require afederal government, itc Migtims’rights reforms. And it should focus

Congress would better serve the peophagnt requires that our tribunals remaie (and largely has been) accomplish@f the inevitable costs and consequences of
including all types of victims, current andfree of prejudice, passion, excitement aRfrough straightforward legislation. Andederalizing such measures through our
potential, were it to order a thorough arirannical power.” Without these safeeforms in this area should be focused BFecious Constitutiori]

RIGHTS, from page 3 appears thqt all too often_ victims are _hxs the exclusionary rule or the procedurtss task, but there was no substantial fiscal
only ones with an interest in a speedy tridr taking confessions. To those holding tHrirden imposed on the system. Indeed, in
room in a civil suit, then the due procesthose who argue that victims'rights amendiew that the courts have gone too far ldtah, it appears that the net fiscal impact of
clause cannot require a different result imgents will diminish the rights of criminabrotecting criminal defendants, extendirtpe Utah Victims’ Rights Amendment may
criminal trial over the same facts. The duRfendants have not made—and canpobtections for the victims of those deferave been to save government funds by

process clause applies to civil and criminglake—their case. dants should hardly be regarded as undeséducing the need for protracted prelimi-
cases alike. It would be strange readin able. nary hearings.

this clause to say that while due process 100 Much Judicial Activism? . The U.S. Supreme Court has recognized
probably requires the victim's presence in a A further objection is sometimes raised Minimal Costs, If Any, Incurred that “in the administration of criminal jus-
civil action for a crime, it positively prohib-that the amendment will require too mych Alastobjection thatis occasionally rai &6ke, courts may not ignore the concerns of
its her presence in a criminal case for th#licial interpretation and thus lead to judis that victims'rights are too costly, either ijctims.” Yet to crime victims, it has ap-
same conduct. cial activism—displacing the will of theterms of direct costs (such as mailing Bkared in recentyears that courts and others
In sum, there is no constitutional footingeople and their elected representativesurt notices) or indirect costs (consuming the criminal justice system have been
for concluding that, under contemporaryhe activism objection overlooks the roleourtroom time). However, the only nogging just that. Some level of victim frus-
constitutional principles, a criminal deferthat Congress and the states will havetioeable cost from victims’ rights is in theration with the system is inevitable. But
dant has a federal constitutional right| teplementing the federal amendment ‘fyrea of providing notice. Real world ex &xamples of victims’ problems suggest sub-
exclude crime victims from trials. appropriate legislation.” The experience tience in the states has disproved specugsntial justification for that frustration.
Nowhere does the U.S. Constitution cofe states reveals that implementing legisre claims about undue costs. In Utah, fefommonsense suggests that victims should
fer on defendants amonopoly on suchrighggion will be the critical part of theexample, prosecutors now regularly prept pe keptin the dark about court proceed-
as the right to notice of court hearings or tagendment’s interpretation, suggesting thatle notice to crime victims at nomina]ings’ should not be summarily excluded
right to speak at such proceedings as st@gislative power may be augmented, st. Notice is provided by means of &om courtrooms during trial, should not be
tencing hearings, bail hearings, plea hes@duced, by a federal victims’ amendmemiomputer-generated postcard or form |&jznied the right to speak at sentencing and

ings, or parole hearings. Nor does the Con-When considering a judicial activis
stitution envision that the defendant
always remain the only person with a coabjection is often made by those who
stitutional right to a speedy trial. Victim®pposed to expansive interpretations of
can be given this right as well. Indeed, fights of criminal defendants in areas s

r. Computer programs that produced sUsher proceedings. Yet without the passage

’ - dif the federal Victims’ Bill of Rights Con-
ed to produce notices as well. In a fewit,tional Amendment, victims around the

thege jurisdictions, some modest additionghyntry will continue to be subjected to all
clerical supportwas required to accompligl these indignities
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The Victims’ Rights Movement: A Brief History

that this movement in the late 18th cent
toward public prosecution did not reflec
desire to eliminate any role for the victi
The current push for victims’ rights h
its origins in the early 1960s. The idea t
The bombing of the Alfred P. Murrahhe state should provide financial comp
Federal Building in Oklahoma City in 1995ation to victims of crimes for their loss
and the O.J. Simpson trials have brougtriginated in New Zealand and Englar
increased attention to the victims’ rightSalifornia became the first state to imp
movement, whose advocates claim that viment such a program in 1965, followed
tims are often mistreated and ignored by/tNew York.
criminal justice system. Supported by both In the next decade, the feminist mo
liberal and conservative political forcesnent also spurred victim-oriented initi
the victims’ rights movement encompasséses, emphasizing their view of the imp
a wide range of goals and activities. | tance of providing special care to victims
Some victims’ advocates wantincreaseape or spousal abuse and focused on ¢
government funding for victim-assistancatervention and counseling for victim

by Melissa Deckman Fallon
Intern, Interjudicial Affairs Office
Federal Judicial Center

usystem’s neglectful treatment of victi
teecommended 68 specific proposals,
ntluding amending the Sixth Amendmen
athe U.S. Constitution by adding the phra
hdtikewise, the victim, in every criminaltional way that the victim can participate in

eprosecution, shall have the rightto be preséime criminal justice system. Critics main-

emnd to be heard at all critical stages|t#in, however, that such statements can
nfudicial proceedings.”

)y,

grime on the victim and the victim’s family.

iMhese statements are generally read to the

fary at sentencing. Supporters of such ini-
gatives claim these statements are an addi-

jeopardize defendants’ rights to a fair trial
e- That same year, Congress passed| #ral fear that their use in capital cases in-
Byictim and Witness Protection Act of 1982reases the risk of racially biased applica-
a bill aimed at helping crime victims antlons of the death penalty. The Supreme
gdtnesses who were expected to testify @ourt has heard three cases regarding the

atrials by allowing the attorney general {toonstitutionality of victimimpact statements
orelocate or protect any witness from inti

in cases involving the death penalty. The
of
risis
s

Public Support for Victims’ Rights*

programs that cover counseling, medic@he social science discipline of victimolog
and funeral expenses of victims and theitich explores the relationship between .. . . mal” : ‘ ‘ ‘ ‘
families; others want tougher sentencing ofiminals and victims and the larger impact \ \
criminals. Still other proponents advocathat crime has on society, expanded inthe . . m? Z ‘ ‘ ‘ ‘
various legal changes, such as measut®30s. Victimologists and researchers in ‘
that would allow victims greater opportuniether disciplines produced studies that docu- Pleainpu,” 7 ‘ ‘ ‘
ties to participate in the judicial process byiented alarmingly high levels of crime. ] ‘
attending trials, making victim impact statd=urther research showed that crime was _ Discuss Casm 7 ‘
e . . . with prosecutof

ments, and submitting their opinions dugreatly feared by most Americans, and that ‘ ‘
ing plea bargaining, sentencing, and pafelietims often received little attention or mpact stateme 7
hearings. assistance in the aftermath of crimes.

The victims'’ rights movement has cre- Crime victims, who grew increasingly gejease Notificatior
ated an opposition movement. There |adessatisfied with the way government ‘
groups that express concern about somenahdled their cases, became advocatesthem-  pagie inpul2e 7
the ideas, programs, and proposals that #gdves, forming in the last two decades what |
victims’ rights movement supports. Thedeave become powerful public interest Compensam” 7/ ‘ ‘ ‘
concerns relate to the purposes of a crimgroups, such as Mothers Against Drunk 1 \ I I -
nal trial and protections accorded the [abriving, Parents of Murdered Children, 0 20 40 60 80 100
cused, and reflect a fear that consideratidlandgun Control, Inc., and the National Percentage

of the rights of victims of crime may overOrganization for Victim Assistanc
shadow or dominate criminal proceedingslOVA). According to NOVA, the numbe
that are designed primarily to determineftioé local victims’ rights organizations hi
guiltorinnocence ofthe accused and theralisen dramatically, from 200 in 1980
interfere with the constitutional rights piore than 8,000 by 1994.
the accused, as well as make it more diffi-Federal Response to Crime Victims
cu_ltto conv_ictthe gui_lty_(e.g., challengesto The demands of these groups have
tainted tgstlmony if victims are present Qﬂ)ne unheeded. Although the federal g
then testify). ernment became more concerned with cr
Origins of the Movement during the Kennedy and Johnson admi
The victims’ rights movement has [t&rations, no legislation concentrating
originsinthe early English legal system.Agime victims was passed until 1976 4
justice researchers Fred Gay and Thoma$978. These initiatives for crime victin
Quinn pointed out in an articlehe Pros- were small-scale. In 1976, Congress au
ecutor(Sept./Oct. 1996), “for centuries imized funding to provide federal death bg
England the local villages delivered justiagfits to the families of public safety office

Public Support for State Victims’ Rights Amendments
and Victims’ Rights Laws (by Political Affiliation)*

Support for a stat
amendmen

——

0 5 10 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 9%
Percentage

Support for victims’
rights laws

M Republican  [[] Democrat Independent

*Note: This graph uses information from 1991 from the National Victim Center. Although somewhat dated,
the information in this graph gives an idea of how the public sees the debate over crime victims’ rights.
However, the graph doestconsider public opinion about the wisdom of passing a federal constitutional
amendment to guarantee such rights.

by making the offender repay the victinkilled in the line of duty. Two years late
This was based on the Law of EthelbePongress passed a bill protecting the
(circa 600 AD) and continued traditiongacy of rape victims in federal trials, |
based on earlier cultures.” They also natpthcing limits on the ability to use a ra
in the article that “Muslim, American In-ictim’s past sexual conduct in a rape tr
dian, and many Pacific rim societies ir-egislators hoped these two laws wo

clude restoration to the victim and the carserve as “model” legislation for the states t

munity as core elements of justice.” follow.

Ideas about victims’ rights were trans- The Reagan administration took the e
ported to Colonial America and early coldn bringing widespread crime victim effor
nial practice followed the English systeno reform at the federal level. In 198
of allowing victims of crime to prosecutéresident Reagan commissioned a pr
their own cases. By the late 18th centudential task force for victims of crime. Tt
however, the evolution of salaried policgublication of the commissioners’ final r
and prosecutors in effect removed the vipert later that year was a milestone for
tim from the process of the criminal justiceictims’rights movement. The report, whi
system. Victims’ rights advocates ardugenerally criticized the criminal justic

N

on . o : Do : .
igtion with the victim at various stagesitestimony could not be used in capital sen-

N

D

e

r Not too important/

not important at all

& Somewhat important |:| Very important

aS

to
*Note: This graph uses information from 1991 from the National Victim Center. Although somewhat dated,

the information in this graph gives an idea of how the public sees the debate over crime victims’ rights.
However, the graph doe®t consider public opinion about the wisdom of passing a federal constitutional
amendment to guarantee such rights.

not

i?(Xétion. Additionally, it greatly expandedourt ruled irBooth v. Marylang482 U.S.
e rights of victims. Among other things496 (1987), an8outh Carolina v. Gatheys
e act called for notification of and consut01 U.S. 808 (1989), that victim impact

e disposition of the case, and allowedencing as it was both irrelevant and inflam-
Hiydge to order restitution to the victims tmatory. The majority claimed that such
over various expenses. In 1984, Congresatements lead to arbitrary imposition of
(assed thevictims of Crime Actwhich | capital punishment.
established the Office for Victims of Crime These decisions were, however, reversed
(OVC). OVC was given responsibility foiby the Courtin 1991 iRayne v. Tennessee
administering the Crime Victims Fund, thim which a 6-3 majority ruled that the Eighth
primary financial resource for all federallyAmendment does not bar such testimony
supported victim programs. This programer se if legislation permits it. According to
does not rely on tax dollars, but distributeshief Justice Rehnquist, such testimony is
fines collected from federal offenders deelevant because “it educates the jurors on
posited in a special account of the U.fhe victim’s uniqueness, and assessment of
Treasury. the harm caused by the defendant has long
In 1990, the federal government furthéyeen an important factor in determining the
sought to safeguard victims’ rights by emppropriate punishment.”
acting the Victim Rights and Restitution The current focus of the victims’ rights
Act, which gives victims the followingmovement is to create better awareness of
rights: the programs currently offered to victims,
« the right to be treated with fairness arshproving such programs, or seeking new
10quith respect for the victim's dignitylaws which bring further rights to crime
and privacy; victims. Most visibly, at the state level,
* the right to be reasonably protectaiyhts advocates are working to add amend-
from the accused offender; ments that guarantee victims’ rights to the
» the right to be notified of court proceed?1 state constitutions that do not have such
ings; an amendment. These rights may include,
» the right to be present at all public cotirt addition to the ones provided for in the
proceedings related to the offense, eral Victim Rights and Restitution Act,
less the court determines that testimottye following:
¢ by the victim would be materially af- « the rightto protection from intimidation
ori- fected if the victim heard other tesfi- and harassment;
oy mony at trial; _ « the right to confidentiality of records;
e’ the right to confe_r with an attorney for « the right to speedy trial provisions;
al. the government m_the case; * the right to prompt return of the victim’s
Lig° the right to restitution; and personal property seized as evidence
L to° the right to information about the con- from the offender; and
viction, sentencing, imprisonment, ande the right to receive the offenders’ profits
\ad the release of the offender. from the sales of stories about their
s (42 U.S.C. § 10606) crimes.

2, Controversy Over Victim

At the federal level, organizations such
esi- Impact Statements as the National Victims’ Constitutional

1e Thesefederalinitiatives, and similar stafmendment Network are urging passage
einitiatives, are not without critics. One p Ic_>f a federal constitutional amendment that

thieularly controversial topic concerns vi Iace_s victims’ rights on the same level as
cKim impact testimony, which refers to wr ithe rights guaranteed persons accused of

gen or oral testimony about the impact of tifgmes.t
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Twenty-Nine States Amend Constitutions to Benefit Victims

Important to the commencement of the« Right to information about the arrest, cq

debate on whether to amend the U.S.
stitution toinclude victims’ rightsis the fa
that 29 states already have such am
ments to their constitutions. Moreover,
forts are currently being made to pass
stitutional amendments in Georgia, Mai
Massachusetts, and New York.

While 21 states do not have consti
tional amendments guaranteeing victi
rights, almost all of them have statutes
in effect accomplish the same end. Furtt
according to the Office for Victims of Crim
(OVC) of the U.S. Department of Justig
every state has some type of victim cg
pensation program to assist crime victi
(see related story, page 2).

The constitutional amendments in the
states vary intheir provisions; some ame
ments are more comprehensive than oth

Below is a summary of the various cg
stitutional amendments adopted in the v
ous states. The summary for each state
when the amendmentwas adopted, thel
of electoral support provided in favor of
and the major provisions each addres
For more information regarding the sf
cific language of the amendments, cont
the National Victim’s Center on the Wor
Wide Web at <http://www.nvc.org/nvcan

Alabama
Year: 1994; Electoral Support: 70%
Provisions:

 Right to be informed, to be present, and
be heard at all crucial stages of criminal p
ceedings

« No cause of action can be taken against
state or its employees

Alaska
Year: 1994; Electoral Support: 87%
Provisions:

« Rightto be “reasonably protected” from t
accused through imposition of proper balil

¢ Right to confer with prosecution

« Right to obtain information about and
present at all criminal/juvenile proceedin
where accused has right to be present

 Right to restitution from accused

* Right to be informed (upon request)
defendant’s escape or release from custody

Arizona
Year: 1988; Electoral Support: 58%
Provisions:

* Right to be informed (upon request)
accused’s escape or release from custody

« Right “to be present at, and upon reques
be informed of all criminal proceedings whe
the defendant has right to be present”

« Rightto be heard at post-arrest release d
sions, plea sessions, and sentencing

« Right to confer with prosecution

¢ Right to read presentence reports

 Right to restitution from defendants

« Right to be heard at parole hearings

 Right to be informed of victims’ constitu
tional rights

California
Year: 1982; Electoral Support: 56%
Provisions:

 Right to restitution from defendants

« Rightor “expectation that persons who co
mit felonious acts causing injury to innoce
victims will be appropriately obtained in cu
tody or trial”

« Right to “safe schools”

Colorado
Year: 1992 Electoral Support: 86%
Provisions:

« Rightto “be heard whenrelevant, informe
and present at all critical stages of the crimi
justice process”

Connecticut
Year: 1996; Electoral Support: 78%
Provisions:

« Rightto be “reasonably protected” from t g

accused throughout the criminal justice proc
< Right to notification of court proceeding
« Right to attend the trial and other co
proceedings that the accused has the rig
attend (unless victim is to testify and the cq
decides that victim’s testimony would be ma|
rially affected by hearing other testimony)
« Right to consult with prosecution
* Right to comment on plea agreements
 Right to make statements at sentencing
« Right to restitution from defendants

@ittion, sentence, imprisonment, and releas
e accused

%ﬁjo'rida

‘ear: 1988; Electoral Support: 90%
PBlovisions:

€, Right to “be heard when relevant, at
crucial stages of criminal proceedings, to
@xtent that these rights do not interfere with
eonstitutional rights of the accused”

Nabho

'§Ear: 1994; Electoral Support: 79%
®rovisions:

€, « Right to “prior notification of trial court

nMsquest, to information about the sentence
carceration, and release of the defendant”

JAgs’
ers Right to consult with prosecution
n- . . .
aqug' incarceration, or parole hearings

cites

Mppellate, and parole proceedings and, u
29¢ Rightto be present at “all criminal procee

_* Right to be heard at plea hearings, sent

n- « No cause of action can be taken agains
espdte or its employees

Michigan
Year: 1988; Electoral Support: 80%
Provisions:

« Right to be reasonably protected from
atlused throughout criminal justice process
thee Right to notification of court proceeding
thee Right to attend trial and other court pr

ceedings

¢ Right to confer with prosecution

« Right to make statement at sentencing

« Right to restitution from defendants

« Right to information about the convictio
psoenntence, imprisonment, and release of acc

Missouri
Year: 1992; Electoral Support: 84%
dRrovisions:

* Right to be present at all criminal justi

proceedings
ence Right to be informed of and heard at gui
pleas, bail hearings, sentencings, probation

evel
it,
Ses.
e_

act
d

2=}
<

B>
Haw. D
he

al

States with a victims’
rights amendment

[]

rights amen

States without a victims’

States with pending
legislation to create a
victims’ rights amendment

[]

dment

of

 Right to restitution from defendants

« Righttoread presentence reports relatin
the crime

« No cause of action can be taken agains
sitate or its employees

lllinois
LNBar: 1992; Electoral Support: 77%
"Brovisions:

 Right to notification of court proceeding
€Cl Right to confer with prosecution

« Right to be heard at sentencing

« Right to information about the convictio
sentence, imprisonment, and release of the
cused

* Right to attend the trial and other co
proceedings that the accused has the rig
attend (unless victim is to testify and the ca
finds that the victim’s testimony would be mal
rially affected by hearing other testimony)

» Right to have present at all court proce
ings, subject to rules of evidence, an advoca
nc?_ther support person of victim’s choice
nt* Right to restitution from defendants

Sindiana
Year: 1996; Electoral Support: 89%
Provisions:

« Rightto “be informed of and present duri
public hearings and to confer with the prose
tion, to the extent that exercising these rig

,&ioes not infringe upon the constitutional rig
3 the defendants”

Kansas
Year: 1992; Electoral Support: 84%
Provisions:

* Right to be informed of, and present
H ublic hearings
ess Right to be heard at sentencing
s * Nocause of action can be taken agains

\ftate or its employees

Maryland
Urkar: 1994; Electoral Support: 92%
®rovisions:

« Right to “be informed of the rights esta
lished in this article, and, upon request an
practicable, to be notified of, to attend, and tc
heard at criminal justice proceedings, as th
rights are implemented”

vocation hearings, and parole hearings (un
gdourt determines otherwise)
¢ Right to reasonable protection from &
thesed during criminal justice process
¢ Right to information concerning escape
release of defendant
* No cause of action can be taken agains
state or its employees

sNebraska
Year: 1996; Electoral Support: 78%
Provisions:
n, « Right to be informed of all criminal cou
> pceedings
« Right to be present at trial (unless co
udetermines otherwise)
nt te Right to be present at all criminal co
ystoceedings
te- < Right to make oral or written statement
sentencing, parole, pardon, commutation,
edenditional release proceedings

t‘?\?évada

Year: 1996; Electoral Support: 74%
Provisions:

¢ Right to be informed and present at
public hearingsinvolving critical stages of crin
nal proceedings
ng ¢ Right to be heard at sentencing or pat
cliearings
htse No cause of action can be taken agains
htate or its employees

New Jersey
Year: 1991; Electoral Support: 85%
Provisions:
« Right to be present at public judicial pr
ateedings, unless “properly sequesteredin ag
dance with law or court rule prior to completi
his or her testimony as a witness”

t’Qe .
ew Mexico
Year: 1992; Electoral Support: 68%
Provisions:

¢ Right to reasonable protection from
cused during criminal justice process
b- < Right to notification of and to attend &
dcburt proceedings
bee Right to confer with prosecution
ese Rightto make statements at sentencing
post-sentencing hearings

q

the Right to restitution from defendants
* Right to information about the conviction,
sentence, imprisonment, and release of accused
* Right to “have prosecuting attorney notify
the victim’s employer, if requested by the vic-
tim, of the necessity of the victim’s cooperation
A@nd testimony in court proceedings that may
necessitate the absence of the victim from work
Sfor good cause”
O_
North Carolina
Year: 1996; Electoral Support: 78%
Provisions:
* Right to be informed of and present at court
nproceedings
used Right to be heard at sentencing
* Right to restitution from defendants
* Right to information about conviction or
final disposition and sentence of accused
« Right to be notified of escape, release, pro-
CBosed parole or pardon of accused, or notice of
commutation of accused’s sentence
Ity . Right to present views and concerns of the
overnor or agency considering any action that
could result in release of accused
* Right to consult prosecution
» No cause of action can be taken against the
state or its employees

Ohio
Year: 1994; Electoral Support: 77%
Provisions:

« Rights to notice, information, access, and
protection

* Right to “a meaningful role in the criminal
justice process”

» No cause of action can be taken against the
state or its employees

Oklahoma
Year: 1996; Electoral Support: 91%
Provisions:

« Right to know status of investigation and
prosecution of the criminal case, including where
disposition and plea negotiations will occur

« Rightto know location of defendant follow-
ing arrest, during prosecution of criminal case,
during a sentence to probation or confinement,
and upon release or escape

* Rightto be present at any criminal proceed-
ing

 Right to be heard at sentencing or parole
hearings

* Right to restitution from defendants

leSfegon
Year: 1996; Electoral Support: 56%
AGrovisions:
« Right to “meaningful role” in criminal jus-
@ce system
» Right to reasonable protection from ac-
H®sed throughout criminal justice process
« Right, upon request, to information about
conviction, sentence, imprisonment, criminal
history and release of defendant
* Right to refuse an interview, deposition, or
rlother discovery request by the defendant or his
attorney
* Right to restitution from defendant
* Right that “no law shall limit the court’s
JIriluthority to sentence a criminal defendant con-
secutively for crimes against different victims”
* Rightto have “all charges againsta criminal
) afendant tried in a single trial; subject to rules
regarding venue”
« Right, upon request, to be consulted about
plea negotiations

Rhode Island
ear: 1986; Electoral Support: Passed by Con-

afear .
1Is_tltutlonal Convention

Provisions:

ole® Right to restitution from defendant

 Right to address court regarding impact of
figne
South Carolina
Year: 1996; Electoral Support: 89%
Provisions:
* Right to information about arrest, release,
Qr escape of accused
¢ Right to be informed of and present at any
cor- . : .
h riminal proceedings where defendant has right
be present
« Right to submit either written or oral state-
ments at bond and bail hearings
« Right to be heard at hearings involving post-
arrest release decisions, a plea, or sentencing
1c- * Right to be reasonably protected from ac-
cused throughout criminal justice process
]l ¢ Right to confer with prosecution
 Rightto reasonable access to all documents

urt

and

See STATES, page 7
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Declaration of Basic Principles of Justice

for Victims of Crime and Abuse of Power
(Adopted by the United Nations, Resolution 40/34, on November 29, 19

A. Victims of Crime (e) Avoiding unnecessary delay in t
1. “Victims” means persons who, indidisposition of cases and the executior
vidually or collectively, have suffered harfmorders or decrees granting awards to
including physical or mental injury, emptims.
tional suffering, economic loss or substan- 7. Informal mechanisms for the reso
tialimpairment of their fundamental rightgjon of disputes, including mediation, ar
through acts or omissions that are in violaation, and customary justice or ind
tion of criminal laws operative within memenous practices, should be utilized wh
ber states, including those laws proscribimgpropriate to facilitate conciliation ar
criminal abuse of power. redress for victims.
2. Aperson may be considered a victim,
under this declaration, regardless of whettRestitution
the perpetrator is identified, apprehended, 8. Offenders or third parties responsi
prosecuted, or convicted and regardlessfoff their behaviour should, where approf
the familial relationship between the perpate, make fair restitution to victims, the
trator and the victim. The term “victim"families or dependents. Such restitut
also includes, where appropriate, the irshould include the return of property
mediate family or dependents of the diregayment for the harm or loss suffered,
victim and persons who have suffered haimbursement of expenses incurred as &
inintervening to assist victims in distress sult of the victimization, the provision
to prevent victimization. services and the restoration of rights.
3. The provisions contained herein shall 9. Governments should review their pr
be applicable to all, without distinction pfices, regulations and laws to consider
any kind, such as race, colour, sex, agigjtion as an available sentencing optior
language, religion, nationality, political pcriminal cases, in addition to other crimir
other opinion, cultural beliefs or practicesanctions.
property, birth or family status, ethnic or 10. In cases of substantial harm to
social origin, and disability. environment, restitution, if ordered, shol

Access to justice and fair treatment environment, reconstruction of the inft

include, as far as possible, restoration of th

Concern for Crime Victims
8Igecomes International Issue

Concerns about “victims’ rights” are noted in other countries.
héonfined to the United States. The United The fourteen countries that provide su

Qhtions, in Resolution 40/34, approved @ompensation are listed below. Asteris

Vidovember 29, 1985, adopted a Declaratipmicate those countries that provide co

of Basic Principles of Justice for Victims ofensation for their own citizens who a

'Crime and Abuse of Power. The Declaraictimized in other countries:

Ption includes in the first paragraph a defini- Austria, Belgium, Canada*, Denmark,

Yion of “victim” (see fulltext of declaratio
s page). Many other countries have|es-ain (including Northern Ireland), Re-

0

grams.
The U.N. resolution, which grew out of Emirates
b}ge deliberations at Milan, Italy, in August Benefits provided in other countries i

@nd September 1985 of the Seventh Uniteldde compensation for medical expens

»jNations Congress on the Prevention fafneral and burial expenses, lost wag

derime and Treatment of Offenders, affirme@mily assistance, serious disability, me

othe necessity of adopting national
rgiternational measures in order to secuwésupport of minors and dependents, tra
) fiee universal and effective recognition oflamaged clothing, services to replace w

bAnd respect for, the rights of victims |dh the home, litigation expenses, vocatior

crime and of abuse of power.” In adoptingnd personal rehabilitation, pensions, p
athe declaration, the resolution stated thatésd suffering, bereavement, loss of par

gairpose was “to assist Governments atadl services, “violation of personal integ
1Re international community in their effortsity,” and inconvenience resulting from in

b secure justice and assistance for victijusy.
of crime and victims of abuse of power

the Fifteen countries, including the Unitetations policy relating to victims of crime

llgtates, have programs that provide varyiogn be obtained from the Department
ty‘E)es of payments for crime victims. (RdPublic Information, United Nations Heag
Yetails of the U.S. compensation programpuarters, New York, NY 10017, phone (21

ablished crime victim compensation pro- public of Ireland, Japan, The Nethert

4. Victims should be treated with co

structure, replacement of community r%’ee story on page 2.) Of the 14 other ¢

passion and respect for their dignity. Theylities and reimbursement of the expen
are entitled to access to the mechanismsbfelocation, whenever such harm res
justice and to prompt redress, as providedthe dislocation of a community.
for by national legislation, for the harmthat 11.Where public officials or other ager
they have suffered. acting in an official or quasi-official capal
5. Judicial and administrative mechaty have violated national criminal laws, t
nisms should be established and strengtictims should receive restitution from t
ened where necessary to enable victimsState whose officials or agents were

j Ees, all of them provide compensation
only to their own citizens who are victi
1%f crimes, but also to foreign citizens

care victimized while visiting the count
hin addition, four countries compensate t

1gitizens who are victims of crimes com

re-
T

ch
ks
m_
re
,  Finland*, France, Germany, Great Brit-
lands, Norway*, Sweden*, United Arab
']-
es,
es,
n-
n@l health consultation and counseling, loss
el
ork
nal
ain
en-
J-
" Further information about the United
S
of
J-
963-1234.
ot Information about crime victim programs
@ other countries is available from Office
hof Victims of Crimes, 633 Indiana Ave,
N.W., Washington, DC 20531, phone (202)
&07-5983, fax (202) 514-6383.
it-

obtain redress through formal or informalponsible for the harm inflicted. In cases
procedures that are expeditious, fair, inexhere the government under whose authpgsistance
pensive, and accessible. Victims should tigthe victimizing act or omission occurred 14. Victims should receive the nece
informed of their rights in seeking redress no longer in existence, the state or O¥ary material, medical, psychological a
through such mechanisms. ernment successor in title should providgcial assistance through governmen
6. The responsiveness of judicial andstitution to the victims. voluntary, community-based, and ind
administrative processes to the needs of enous means.
victims should be facilitated by: Compensation 15. Victims should be informed of tk
(a) Informing victims of their role and  12.When compensationis notfully avaikvailability of health and social servic
the scope, timing, and progress of the prable from the offender or other sourcesnd other relevant assistance and be re
ceedings and of the disposition of thestates should endeavour to provide finagfforded access to them.
cases, especially where serious crimes ai@ compensation to: 16. Police, justice, health, social servi
involved and where they have requested (a) Victims who have sustained signifiand other personnel concerned should
such information; cant bodily injury or impairment of physiceijve training to sensitize them to the ne
(b) Allowing the views and concerns|ofal or mental health as a result of serioggvictims and guidelines to ensure pro
victims to be presented and consideredcaimes; and and prompt aid.
appropriate stages of the proceedings whereg(b) The family, in particular dependents 17. In providing services and assista
their personal interests are affected, witbf persons who have died or become phygi- victims, attention should be given
out prejudice to the accused and consisteatly or mentally incapacitated as aresult@fose who have special needs becaus
with the relevant national criminal justiceuch victimization. the nature of the harm inflicted or beca
system; 13. The establishment, strengtheningt factors such as those mentioned in p
(c) Providing proper assistance to viand expansion of national funds for cangraph 3 above.
tims throughout the legal process; pensation to victims should be encouraged.
(d) Taking measures to minimize inconA’here appropriate, other funds may also gevictims of abuse of power
venience to victims, protect their privacgstablished for this purpose, including those 18. “Victims” means persons who, ing
when necessary, and ensure their safetycases where the State of which the victi 'f@juany or collectively, have suffered har
well as that of their families and witnessesnational is not in a position to compensaig|uding physical or mental injury, em
on their behalf, from intimidation and rethe victim for the harm. tional suffering, economic loss, or subst
taliation; and

tial impairment of their fundamental rights,
ethrough acts or omissions that do not yet
rabnstitute violations of national criminal
tialyws but of internationally recognized norms
gelating to human rights.

19. States should consider incorporating
nénto the national law norms proscribing
eabuses of power and providing remedies to
aglitims of such abuses. In particular, such

remedies should include restitution and/or
cepompensation, and necessary material,
reedical, psychological and social assis-
edg1ce and support.
per 20. States should consider negotiating
multilateral international treaties relating
ntevictims, as defined in paragraph 18.
to 21. States should periodically review
eexibting legislation and practices to ensure
Lfigeir responsiveness to changing circum-
astances, should enact and enforce, if neces-
sary, legislation proscribing acts that con-
stitute serious abuses of political or eco-
nomic power, as well as promoting policies
liand mechanisms for the prevention of such
macts, and should develop and make readily
oavailable appropriate rights and remedies
afer victims of such actg.

STATES, from page 6

relating to the crime against the victim bef
trial

* Right to restitution from defendant

» Right to be informed of and present

Virginia
r]\_(ear: 1996; Electoral Support: 84%
.y rovisions:

« Right to restitution from defendant
Dre « Right to information about conviction, se
tence, imprisonment, and release of accuse
* No cause of action can be taken against
&ftate or its employees

the ST
cused through criminal justice process

« Right to address court at sentencing

dant has arightto attend (subject to discretion of
individual presiding over trial or court proceed-

ing)

» Right to reasonable protection from ac- ¢ Right to make statement at sentencing and

parole hearings

roceedings where post-conviction action is i i
Eein Congidered P Utah * Right to receive notice of judicial proceedW'SCOﬂSln
9 . . . . - 68% ings Year: 1993; Electoral Support: 84%
« No cause of action can be taken against tfear: 1994; Electoral Support: 68% gs o Provisions:
Provisions:  Right to restitution from defendant :

state or its employees

« Right, upon request, to be informed of, |be * Right to information about release or

Texas present at, and to be heard at criminal justicape of offender
Year: 1989; Electoral Support: 73% hearings related to the victim, either in person or* Right to confer with prosecution
Provisions: through a lawful representative * No cause of action can be taken against the

* Right to be reasonably protected from
cused throughout criminal justice process
 Right, upon request, to notification of co

ac-« Right to have a sentencing judge receigtate or its employees
and consider, without evidentiary limitatio

. . : : Washington
J
Feliable information concerning the backgrourzg\,/ - 1989: Electoral Support: 78%

bs- * Right to reasonable protection from ac-
cused throughout justice process
« Right to notification of court proceedings
» Right to attend court proceedings (unless
trial court finds sequestration is necessary to fair
trial)
* Right to confer with prosecution

proceedings character, and conduct of a person convicteﬁﬁg\/isions. tio.n Rightto make statement to courtat disposi-
* Right to be present at all public court n offen in ital rsi ns : . T . -
’ o o bran offense (except in capital cases or situat * Right to meaningful role in criminal justice ¢ Right to restitution from defendant

ceedings (unless victim is to testify and cq

determines victim’s testimony would be mate

ally affected if victim hears other testimony
* Right to confer with prosecution

urivolving privileges)

; . : tem
2rl- « No cause of action can be taken against fheer . .
state or its employees » Right to be informed of and right to atte

trial and all other court proceedings the def

* Right to information about outcome of case
nend release of accused
en-
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AGAINST, from page 1

and uncertainty that the draft amendm

poses, ambiguity and uncertainty that wl

cloud our already too complicated crin
nal processes, to the extent that the am
ment has any bite.

Another Cost of the Amendment

The other cost of the amendment is |
obvious. We have, for many years, ¢
trusted the management of the inhern
competition among retribution and oth
goals of punishment to our prosecutors,
great majority of whom are subject to pe
odic election by the people of the Unit
States. The proposed amendment pr
ises a constitutionalized priority to one
the purposes of punishment—retribution
over others that can be of greater cong
in particular cases. A prosecutor may h
to ignore the concerns of the victim
obtain the testimony of a defendant w
can bring down an entire organized cri
ring. A prosecutor may have to speed
processes of adjudication by plea barga
that cause resentment on the part of on
of victims in order to do rough justice
provide immediate security to another
of victims whose rights have been violat

by another set of criminals. A prosecutor
may need secrecy in various stages 0GB|TER, from page 2
dyoceeding in order to assure the safety of
VA witness.

heal and lowers recidivism.
» Citizen Reparation Board¥ermont’s
judiciary will refer some probation cases to

" e ach of these situations—and man tzsinctlon_ IS partlcullgrly_ appropriate f Volunteer citizen boards to contact the vic-
ni- y mes with no specific victim, as a substi, anq meet with offenders to design an

~ere—requires trade-offs in the interest 0kge to repay society for the disrupti . )

"Epgaderpublic. The prosecutor is electoraysed. Tif)e Zpecifics),/ervice should inps r%%propriate sanction.

responsible to th(_e_public._He should not %y be related to the harm. The Midtown Process Adds Complaints
placed in the position of violating the spirEommunity Court in Manhattan requires There is no question that adding the
esseven the letter of the Constitution on thgostitutes to work in the immediate areactim and the community to the evaluation
>mfrequent, but by no means rare, 0CC&ganing up trash and graffiti and contribuill complicate the mechanics of the pro-
esions when giving a full hearing to thg, 14 5 sense of order. Like other examplesss, but it should advance the search for
afictim, who retains his or her civil *éMzjiaq here, community service should festice. The police community has come to
tisdies in any event, would IMpOSe UNregssted in restorative principles in its act abcognize that police work is more than
er?monablelfcct)]stsdorli_ othe[) \1|ct|ms,. past gﬁplication, not just a punitive sanction, enforcing the law. As part of the commu-
:ntagij[raee.re q t/v:tsh ifslﬁifl d baeabnycliglisslgiin? * Restitution:This most basic of san f\ity, the responsibilities of police officers
afhich can be ’easily amended—not b t|gns usually suffers from a lack of prof $aclude hellping to solve problems and cre-
constitutional provision written in ign_S|orial process for assessing, orderllng, ate an environment that encourages pu.bllc
eamce of the prosecutorial concerns iis__ctmg,_and disbursing thef_unds. Itis a.I gafety. Other components of the justice
velved. priority in most systems, Wlth. few h_aV| grocess, including theju_diciary, are begin-
to The proposed amendment may or m&} ie qf the ar_t opergtions_or involving theng to acknowliedg.e their own ioles as part
hwt be good politics for either party. It|i¥ ctim in the Fhscussm_ns with the offend oi ths brogder justice mechar_n.sm charged
nimd law enforcement, and it is bad Consti- * SentencingThe private program “Re-with insuring domestic tranquility.

thetion writing. [ storative Resolutions”in Winnipeg, Canada, Though interpretation of case law and
Nins prepares client-specific plans tied to restaeministration of court rules are important,
o(§dtis article was adapted from a |ett_tivejustice pri_nciples. The community imore is required to achieve justice. How the
owritten to Sen. Edward Kennedy in Sefivolved in designing the sanction. In Arieourt can bestinteractin new ways with the
stember 1996.) zona, the U.S. district court probation arather segments of the justice process and

ed presentence staff collaborate with the U.@e citizenry to better serve victims is best

FOR, from page 1

that a properly drawn amendment wo
prohibit.

Pursuing and punishing criminals ma
little sense unless society does so i
manner that fully respects the rights
their victims to be accorded dignity a
respect, to be treated fairly in all relev
proceedings, and to be assured a mea
ful opportunity to observe, and take part
all such proceedings. These are the
kinds of rights with which our Constitutio

is typically and properly concerned. Spexmendment on this subject, but is na

cifically, our Constitution’s central co

cerns involve protecting the rights of ind

viduals to participate in all those gove

to compulsory process and to confron
tion of adverse withesses. The parallel rig
of victims to participate in these procee
ings are not less basic, even though t

attorney’s office and other agencies to [feeft to local consensus, but a judiciary that
cesses for enforcing state and federal criraits on victim needs throughout the sans-open to new methods and partnerships
nal law must, to the extent possible, |kien process. would be a stepinthe rightdirection. Judges
cbnducted in a manner that respects | note Balanced and Restorative Justicshould be informed about victim issues, be
only the rights of those accused of havifBARJ):BARJ is supported by the federairesent during efforts at system improve-

«@ommitted a crime but also the rights| @ffice of Juvenile Justice and Delinquenayent, and be heard in the community. The

those they are accused of having victirerevention in several sites. BARJ priprocess and the percept of justice will be
afed. ciples call for every sanction to includbetter for it.C0
d The fact that the states and Congreggnsideration of public safety, accountabil-

amtithin their respective jurisdictions, ality to victim and community, and compgtThomas J. Quinn is Visiting Fellow at the

irgpdy have ample affirmative authority t@ncy of the offender. National Institute of Justice, supported by
ienact rules protecting these rights is a rea-. vjictim Impact Paneldfictims are given grant 95-CX-1J-0016. His views do not
eyn for not including new enabling or eMpe opportunity to speak to classes or gr upescessarily reflect the views of the Depart-
rpowering language in a constitutiongf sffenders, whether or not the perpetratorent of Justice.)

lidtheir case was apprehended. The limited

feason for opposing an amendment 3 Y&search available indicates it helps victims
igether. The problem with rules enacted in

rihe absence of such a constitutional amend-

a- Of course any new constitutional |

he rights of victims will not become an
&Xcuse for running roughshod over the

find no parallel recognition in the expliihghtS of the accused. Any constitutional

text of the Constitution.
Rights May Be Breached

of evidence showing that, even where st
tory or regulatory or judge-made rules
ist to protect the participatory rights

atentially conflicting rights of all partici
@yants in any given case. But assuring that

othis fine-tuning of conflicting rights re

victims, such rights often tend to be hamrains a task for the judiciary should not/be

ored in the breach, not on the entire

understandable basis of a particulariz
determination that affording the victim t
specific right claimed would demonstr
bly violate some constitutional right of t
accused or convicted offender, but on

brought to the fore and chiseled in cons

tpo difficult. What is difficult, and perhaps
@dpossible, is assuring that, under the lex-
&sting system of rights and rules, the consti-
-utional rights of victims—rights that the
éramers of the Constitution undoubtedly
lassumed would receive fuller protection

d

(o))
=
g S
r a To redress this imbalance, and to dg so Eti, 5 @
owithout distorting the Constitution’s essen- s g %
tial design, it may well be necessary to add > O S
atcorrective amendment on this subject. If & .3 S
= ™
o] -g — o
.. . \pe . < o
help close a distinct and significant gap in (_OU % o g e
pour existing legal system’s arrangements 5 g § 33 %S
ffor the protection of basic human rights ?E o35 L3 38
against an important category of govern- = g 2 O E 5 o
emental abuset] TE £330 0l
o6 <L 383
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