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Courts Struggle with Rising Caseloads;

State, Federal Crimi

by Charles Campbell
National Center for State Courts

Increasing numbers of criminal cases
being filed in state and federal trial cour

according to a new statistical report issugg

by the National Center for State Courts

Felony filings, which form the large
part of criminal caseloads in general jur
diction state courts, show the greatest
crease—more than 65% since 1985. Jy
nile caseloads have risen by 35%, ¢

nal Cases Increase

* Criminal filings are up substantially
both state and federal courts, although
growth in state courts (39%) is nearly dou
that in federal courts (22%).

ar& Civil filings in state courts of gener
tﬁ.lrisdiction have grown by 21% and ha
18Aown steady growth, while civil filings
‘the U.S. district courts have declined
5169,

IS-« On average, a judge in a state cour
eneral jurisdiction processes more tf
Y&ree times as many civil and criminal ¢
¥llings as a U.S. district court judge.

caseloads by 30%, and criminal caselo
by 25% since 1985. The figures are
1992, the most recent year for which
tionwide figures are available.

Other findings of the study (using 19
as the base year) include the following:

803 Domestic relations cases, which fo
fate largest part of the state court ¢
'Baseload, are the most rapidly increa
3%pe of civil case. They have increased
ore than 43% since 1985.

» General civil cases (tort, contract,
real property rights), th
second-largest portion
the state court civi

Aggregate Caseloads: Federal and State Courts, 1992

(Different ways of classifying cases make precise
comparisons impossible.)
of the debate over refor

of the civil justice syste
Although filings for thes

Active Filings

All U.S. district courts  Filings Judges Per Judge

Criminal 48,366 *554 87 i i
Civil 230500  *554 416 cases declined in 199
Bankruptcy courts 977,478 294 3,325 they've shown a mixe

trend since 1985.
(Federal courts also disposed of 93,077 petty offenses and o
misdemeanors; the 475 magistrate judges handled these The number of new sta
cases and provided substantial assistance to district judges

with their criminal and civil caseloads.) slight decline in 1992, h

. . Filings remained relatively co
All state trial courts Filings Judges Per Judge stant since 1985
Criminal 13,245,543 **27,874 475 How are the courts kee
Civil 19,707,374 **27,874 707 ing up? Three-fourths of
Juvenile 1,730,721 **27,874 62 e it
Traffic 59,102,861 *27.874 2,120 state general jurisdiction

trial courts could not kee
up with the flow of ne
civil and criminal cases i
1992—these courts r
ceived more cases th

See CASELOADS,
page 2

* U.S. district court judges hear both civil and criminal
cases. The 554 figure counts each judge once.

** The figure is total state court trial judges. Not all judges
hear all kinds of cases, and thus the per judge filings
figure is a composite.

Source: National Center for State Courts, 1994, and 1992
Annual Report of the Director of the Administrative Office of
the U.S. Courts.

National Roundup of State—Federal
Judicial Council Meetings and Activities

the preparation of guidelines for state 4
federal judges to contact each other
| cooperation and coordination on admin

State Councils

CALIFORNIA —The California State;
Federal Judicial Council, at its meeting
April 7, 1994, in Los Angeles, formallyH
recommended adoption of a process | {§#

certification of state law questions by tHeation with the National Judicial Council

federal courts. Catherine Lowe, executiveiate and Federal Courts to suggest
director of the California Center for Judidevelopment of a national registry of co
cial Education and Research, reported BRErPreters.

opportunities for state—federal cooperatiéif WAl —The Hawaii State—Federal J

in judicial education. Other reports receivéficial council considered the issue of ¢
by the councilincluded the following: capitification of state law questions by fede
tal case habeas corpus, by Judge Alexangfyrts at its meeting on May 19, 1994,
H. Williams 111 (Cal. Super. Ct.); the struciionolulu. Other items on the agenda w
ture of state—federal councils, includinguPlic access to the clerks’ offices, vid
regional and metropolitan councils, byonferencing between courts, the shar
Judge Alicemarie H. Stotler (U.S. C. pf courtroom facilities and other space sh
Cal.); coordination of large cases and g ideas, cooperative use of state and

sources, by Judge Fern M. Smith (U_gral court libraries, and joint use and ce

N.D. Cal.): public confidence in the judification of interpreters.

ciary, by Justice William D. Stein (Cal. GfOWA —Des Moines was the site of tf
App.); and long-range planning by Ju é@n_ual meeting of the lowa State—Fedg
william R. Ridgeway (Cal. Super. Ct)Judicial Council on September 14, 19¢
Chief Judge J. Clifford Wallace (U.S. gtfylembers of the council are Judge David
Cir.) gave a special report on the mission g&nsen (U.S. 8th Cir.), Chief Judge Char
the federal courts. R. Wolle (U.S. S.D. lowa), Chief Judg

The council previously metin San Dieglffichael J. Melloy (U.S. N.D. lowa), Chie
on October 7, 1993. Judge Herbert|BYstice Arthur A. McGiverin (lowa Sug
Hoffman (Cal. Super. Ct.) and Judge F frf-), Justice Louis A. Lavorato (lowa Su
M. Smith (U.S. N.D. Cal.) proposed thd¢t), and Judge Richard J. Vogel (lowa
both state and federal courts adopt rydid- Dist.). T_he council discussed the f
requiring attorneys to disclose to judges|tHWing topics: scheduling conflicts, the lov
existence of all related or parallel casediPreme Court study on gender and 1

filed in both systems. They also proposeghe ROUNDUP, page 4

alperin (Cal. Admin. Office of Courts

caseload, are at the hegqj

courttortcases, despite the

drative and adjudicative matters. Davyid

s assigned responsibility for commuphi

National State—Federal Council Endorses
Resolution Opposing Federal Crime Bill

n Atits March meeting in Williamsburg,said one of the four working groups in the
8., the National Judicial Council of StatBepartment of Justice deals with federal—
bid Federal Courts endorsed a confererstate relations.

of state chief justices’ resolution asserting The council also heard reports on:

Ahat federal omnibus crime legislationwould *Habeas corpus proceedings in state and
M&esult in the indiscriminate federalizatiofederal courts, presented by Victor E.

'bf crimes” and cause “needless disruptiéitango, director of court research at the
%4 effective state and local [law] enforceNational Center for State Courts (see re-
tm](ent efforts.” The resolution, which théated story on p. 3); and
o ief justices adopted in February, was|di- « Opportunities for interstate and state—

cted primarily at the Senate version| tdderal cooperation inthe use of courtinter-

.R. 3355, the omnibus crime bill that hgsreters, presented by William A. Hewitt,
passed the Senate and is now in confereseaior research associate at the National
Wgommittee (to resolve differences with th@enter for State Courts.
iﬁgme bill passed by the House, H.R. 4092). Hewitt said that his research revealed
by The resolution, stating four specific redhat problems relating to interpreter ser-
sons why proposed crime bills in the Corices are beyond affordable solutions at the
rgtess are “flawed,” strongly opposed “fedndividual trial court level, and that the
ral action which, contrary to the principlesolution lies in the “establishment of pro-
bf federalism and historical experiencgrams and resources that can be shared” on
I would have the pernicious effect of federadstate and regional level by both state and
ing state criminal law and procedure.’| federal courts.

In other business atthe meeting, Cynthia The use of court interpreters has become
-Lebow, senior counsel for policy of thea majorissue because of trends in immigra-
civil division of the U.S. Department otion and cultural diversity. Hewitt reported
Justice, reported on the Attorney Generallsat 12% of the total population of the
initiatives on legal reform. Lebow said thdtinited States in 1990 consisted of persons
the Attorney General “wants to get statgho do not speak English at home, and that
&nd federal courts to work together.” Shtke numbers are increasirng.

New State—Federal Judicial Councils
Formed in Arizona, Northern Marianas

l
f
|is Members of the new state—federal judicial council of the Commonwealth of the

) Northern Mariana Islands. Seated, from left: CNMI Supreme Ct. Assoc. Justice

hi- Ramon G. Villagomez; CNMI Chief Justice Jose S. Dela Cruz; Chief Judge Alex R.
of Munson (U.S. D. N.M.l.). Standing, from left: CNMI Judges and Justices
theflexandro C. Castro, Miguel S. Demapan, Marty W. K. Taylor, Pedro M. Atalig,

urt @nd Edward Manibusan; and Judge William C. Canby, Jr. (U.S. 9th Cir.).

The creation of two new state—federahe charter was drafted by Chief Justice
Hudicial councils—one in Arizona, the othebela Cruz and Chief Judge Alex R. Munson
Ah the Commonwealth of the Northerfu.S. D. N.M.L).
r.ﬂiarianaIslands—highlighted state—federalJudge Munson discussed possible com-
JQdicial council activity during the first parputer assistance and other education pro-
E6€ the year. grams for commonwealth judges.
€O0At an organizational meeting held |in Atthe organizational meeting of the new
IPBoenix in February, state and federal judg&szona council, the members voted to
&om Arizona followed up on orders signeihvite a federal appellate judge to be a
%&’st October in both the Supreme Court mfember. Prospective agenda items for the
IMrizona and the U.S. District Court for theext meeting included prisoner litigation,
District of Arizona. The orders committedcheduling conflicts, bankruptcy stays,
'Both systems to the formation of a councdtate—federal cooperation in drug enforce-
*IRlizona Chief Justice Stanley G. Feldmanent cases, and consistency between state
98nd U.S. District Judge Paul G. Rosenblaitd federal rules of procedute.

. Ariz.) were instrumental in the form
I86n of the new council, which consists
Jfour state judges and five federal judge
f The first state—federal judicial council
Dthe U.S. territories was formed in the Co
fhonwealth of the Northern Mariana

Bfinds at a historic gathering in Saipan
Qjanuary 24, 1994, when seven comm
Mealth judges and two federal judg
A4@opted a formal council charter. Ch
Justice Jose Dela Cruz (CNMI Sup. C
was elected chairman of the new coun
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NCSC Technol Conf E ts
S emnology Conference Seec!OBITER DICTUM
Complex Litigation Is Issue for Principled Federalism

The National Center for State Courts will « courtrules related to technology—iden-
present the Fourth National Court Technalfication and transformation of restrictiyve

ogy Conference (CTC4) at the Oprylandiles to promote the use of new technolo- by Thomas M. Reavley the accident. However, a conflicts conun-
Hotel in Nashville, Tenn., from Octobggies in the court; and Senior Judge (U.S. 5th Cir.) drum could arise from provisions allowing
12-15, 1994. » legal implications of courtroom tech- the court to designate in exceptional cases

More than 2,500 judges, court adminisiology—how courts have addressed theThe allocation of jurisdiction betweenhat different states’ laws would govern
trators, court managers, and court tedfroad implications of video court recordstate and federal courts is a policy questidifferent parties and different issu&ee,
nologists are expected to attend themote appearances, and electronic eygr Congress. Tradition- e.g., In Re Air Crash Di-
conference’s education programs, state-dence. iriedicti

. I . ally, the jurisdiction of fed-
the-art demonstrations, and court technol-At the CTC4 exhibition, participants can
L . . . ral courts haslargely bee

ogy exhibitions. also interact with representatives from over . .

Topics to be covered in the various ses90 companies who will demonstrate a lﬁpncerned V_V'th nat_lonal
sions will include: range of court technologies—imagindnterests. It is consistent

« new technology for bench and chamideo, multimedia, information systemgyith that policy to con-
bers—tools to help judges manage qdsgal research, security, and products dolidate in federal courts
notes and prior rulings, communicate itln_ss_i_st individuals with disabilities. The €xomplex litigation consist-
collea?éj_ﬁs,a;nd _enst_l;_re CO_gSlstentdeuls dnibjtion will Ele (tjhe largest one of its kqulng of multiple cases in

validity of scientific evidence—explo-ever assembled. o multiple states by multiple
ration of the effects of recent SupremeFor further information, interested per- ties. B lidati
Court and other court decisions argbns should callthe CTC4 information lin@a"€s- By consolidating
evidentiary principles judges can appl04) 259-18500] such cases for final dispo
during trials; sition in one federal court,
costs and delay would be trolling substantive law.

lessened, and the best in SeeThomas M. Reavley

“Why JUdgeS ReSign" IS SUbjeCt Of StUdy by terests of all parties would & Jerome W. Wesevich,
Federal Judicia| Center History Ofﬁce be served. An Old Rule for New Reasons: Place of

Congress has considered such a jurisdigjury as a Federal Solution to Choice of

A study issued late last year by the Fednd appointment to other office. Other ¢afgna| change for more than 20 years. Thew in Single-Accident Mass-Tort Cases,
eral Judicial History Office of the Federaggories of resignations include inadequagg,

Judicial Center reports that only 7% (a totahlary, allegations of misconduct or mish _(E)cesswg chairs of Itlhe Hc;use JUd'C"”? Tex. L. Rev. 1 (1992).
of 189) of all federal life-tenured judgesavior, dissatisfaction, loyalty to the Ca nE-“ F:qmmlttee on Inte gctua Property an
who served between 1789 and 1992|rederacy, seeking elected office, other edftdicial Administration—Robert W.
signed for reasons other than health or agéoyment, impeachment, impeachment ak@stenmeier and then William J. Hughes—Enactment of this legislation, with the
Another 4% (101) resigned for reasoronviction, military service, and one odditpoth introduced legislation that passed thgsignation of the controlling substantive
of health or age. (relinquishment of court appointment {0 ldouse in 1990 and 1991. Unfortunately, thgw, would avoid duplicitous litigation, fa-

Why Judges Resign: Influences on Felgrother). legislation failed to get much Senate integii i
eral Judicial Service, 1789 to 19@am-| Of particular significance is the low nums J J flitate settlement, control costs, expedite

ines resignations among the 2,627 men e of judges who resigned after publ st and has not been revised in the currgfposition, and promote consistency. It
women who have served as federal judgafegations of misbehavior: only 20. In ad=°"9'€sS: would be a big step toward the develop-
during the 203-year history of the federalition, only seven federal judges have been Federal Jurisdiction for Single ment of workable solutions for the prob-
courts. The study, undertaken at the requéapeached and convicted, and two resigned Large Accidents lems of complex litigation. It would pro-

of the National Commission on Judicjafbllowing impeachment. vide a forum for the occasional airline,
Discipline and Removal, was prepared|by Copies of the study may be obtained byH.R. 2450, the Multiparty, Multiforu bridge, or chemical plant disaster—and it

E_mily F_ield _Van Tassel, former FIC As QNriti_n_g to Information Services, Federgjyrisdiction Act of 1991, however, is still ould afford courts the means to cope with
ciate Historian. Judicial Center, Thurgood Marshall Feg

saster Near Chicago,
644 F.2d 594, 610-33
(after meticulous con-
flicts analysis, the court
urged Congress to enact
uniform conflicts law for
airline disasters). The
simple way to eliminate
that problem would be
for Congress to desig-
nate the state law of the
place of injury as the con-

Legislation Is a Workable Solution

The two most frequent reasons citedferal Judiciary Building, One Columbu (:)?J(de té?j;;?;ggpii efforts. This bla domestic Bhopal or Chernob.yl.
judicial resignation (other than health |Circle, N.E., Washington, DC 20002-800%, °%%. caeral] The American Law
age) were return to private practice of lawr calling (202) 273-4153] risdiction for litigation Institute (ALI) has pro-
arising from a single ac- “The courts’ experi- posed a complex litiga-

tracks national trends in state court caident that kills or seri- with tos tionstatute underwhich
CASELOADS, from page 1 loads by gathering and analyzing comp@usly injures at least 25 an%?h([arsimi?asﬁesegs civil actions involving
they cleared from their dockets. rable information from all 50 states and tHeople. It would require yP one or more common
State appeals courts are also feeling| thistrict of Columbia. The project is fundedhinimal diversity (i.e., of cases] should en- questions of fact could
strain: The number of appeals filed in Stebgy the State Justice Institute. at least one defendant COUrage the approval

courts reached a new high in 1992, withFor more information on these finding$ng one plaintiff must Of a procedure for a era) district court (orto

259,000 filings, a 6% increase over 199ontact Brian J. Ostrom, director, Colyt. .. :
Four-fifths of intermediate appellate courBtatistics Project, NCSC, phone (804)259? citizens of different less costly and far a state cour for pre-

and two-thirds of courts of last resort we@000, or Kriss K. Winchester, manage?tates) and defendant/ more efficientand just trial orfinal disposition.

unable to keep pace with the new filingsCommunications Services, NCSC, phof¢ent dispersion (the ragpo|ytion of complex Cases could also be re-
These and other findings are reported(04) 259-1840. The report (R-154) is availesidences of defendants litigation. The single moved fromstate courts
State Court Caseload Statistics: Annuable for $6.95 plus $2.25 shipping arahd the location of the . ) . . to the consolidated pro-
: . _ . . . . -~ accident vehicle is the P
Report 1992published by the Court Statishandling from Carrie Clay, National Centeiccident mustinvolve in . ceeding. The ALI
tics Project, a joint project of the Nationdbr State Courts, P.O. Box 8798ome combination more place to begln that balked at providing for

Center for State Courts (NCSC) and tiWilliamsburg, VA, 23187-8798, phor resolution.” .
Conference of State Court Administrato(804) 259-1812, fax (804) 220-04409. Than onesstate). The cases federal substantive law

be transferred to a fed-

(COSCA). The Court Statistics Project would be consolidated to solve the “choice of
by order of the U.S. Ju- law” problem, butit did
- dicial Panel on Multi- suggest resort to state law according to a
State_l:ederal JUd|C|aI Observer district Litigation and transferred to a fedederal statutory choice of law code.
a joint publication of the eral court for resolution of all pretrial matwhether that course represents timidity in
Federal Judicial Center and the National Center for State Courts ters, determination of liability, and the ashe face of entrenched defense of expertise,

sessment of any punitive damages. If t3¢ realistic appraisal of the chances of en-
transferee court adjudged any defendaj¥ment, will depend on the viewer's van-
liable, the transferee court could return thgge pointSee.inda S. Mullenix Federal-
action to the court where the action Waging Choice of Law For Mass-Tort Litiga-

(A5A1

William W Schwarzer, Director, Federal Judicial Center originally filed for any necessary compefion, 70 Tex. L. Rev. 1623 (1992).

Russell R. Wheeler, Deputy Director, Federal Judicial Center satory damage assessments, or the t ansyvly own view is that the courts’ experi-
Larry R. Sipes, President, National Center for State Courts feree court could retain the actions for finghces with asbestos, MER/29., Agent Or-
EDITORIAL STAFF disposition. ange, and Dalkon Shield litigation, as well
James G. Apple, Chlef,_ Interjudicial Affairs Office, Federal Judicial Center Choice of Law a Problem as the single accident Casgs—such as those
Charles Campbell, National Center for State Courts arising from the Kansas City skywalk col-
EpiTorIAL ADVISORY BoARD Choice of law is usually a problem |itapse, large commercial airplane crashes,

Justice Susan P. Graber, Oregon Supreme Court; Chief Justice Thomas J. Moyer, Supreme Court ot@p8eplidated diversity cases. H.R. 245%Md similar events—should encourage the
Judge Sandra Mazer Moss, Court of Common Pleas of Philadelphia; Judge Alexander H. Williams IIl,

Superior Court of Los Angeles County: Senior Judge Peter T. Fay, U.S. Court of Appeals for the Ele)¥@HId have required the transferee courtapproval of a procedure for a less costly and
Circuit; Senior Judge Monroe G. McKay, U.S. Court of Appeals for the Tenth Circuit; Judge Rohimpalyze several factors and designatefaa more efficient and just resolution of

Cauthron, U.S. District Court, W. D. of Oklahoma; Chief Judge Michael A. Telesca, U.S. District Cou t,é:m . e . . . )
D. of New York; Mr. Robert M. White Il, Washington, D.C.; Professor Daniel J. Meador, University gle state whose substantive law w meplex |It|gatI0n. The smgle accidentve

Virginia Law School, Charlottesville, Virginia govern all aspects of all claims arising froifmicle is the place to begin that resolutign.

Published in the Interjudicial Affairs Office, Federal Judicial Center, One Columbus Circle
N.E., Washington, DC 20002-8003; phone (202) 273-4161, fax (202) 273-4019 A note to our readers
The State—Federal Judicial Observerelcomes comments on articles appearing in it and ideas
The opinions, conclusions, and points of view expressed Bt#e—Federal Judicial Observern for topics for future issues. Th@bserverwill consider for publication short articles and

are those of the authors or of the staffs of the Interjudicial Affairs Office of the Federal Juditiahuscripts on subjects of interest to state and federal judges. Letters, comments, and articles
Center and the National Center for State Courts. On matters of policy, the Federal Judicial Cemieid be submitted to Interjudicial Affairs Office, Federal Judicial Center, Thurgood Marshall

and the National Center for State Courts speak only through their respective Boards. Federal Judiciary Building, One Columbus Cireles., Washington, DC 20002-8003.
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California State, Federal Judges Discuss Errors that Cause Habeas Problems

Twenty-One Issues ldentified that Cause
Reversals in Habeas Corpus Proceedings

Federal judges are often required tejected by the trial court;
reverse the conviction of a defendant jn a= scope of oral stipulations betweg
state court capital case, or at least condactinsel affecting constitutional rights, ar
a hearing, because the record is insuftfie defendant’s understanding of the stip
cient for the resolution of certain issuektions;

Senior Judge Arthur L. Alarcon (U.S. 9th « lack of clarity in the record regardin
Cir.) has identified the following 21 are@asxhibits displayed to a witness in th
in which the state court record in capitpkesence of the jury (e.g., a gruesor
cases is sufficiently deficient to requireghotograph) or awareness of the jury
federal court evidentiary hearing and posdch evidence;

sibly a habeas reversal: «failure of the record to indicate whethg

» competency of the petitioner to starttle jury requested and received an g
trial; hibit;

« capacity of the petitioner to make a e failure of the record to show that th
knowing and intelligent waiver of a relpetitioner read and understood a writté
evant constitutional right; waiver of his or her presence at certg

*whether the petitioner has been treatsiéhges of the proceedings, or of any oth
or hospitalized for a psychiatric disordeconstitutional right;

« effect of medication prescribed by jail « alleged knowing presentation by th
physicians on petitioner’s ability to comprosecutor of false testimony;
prehend trial proceedings or to assistcqun= alleged failure of the prosecutor t
sel in presenting a defense; disclose the fact that a state witness te

 impact of the denial of medicatiofied falsely on cross-examination;
prescribed by the petitioner’s private phy- ¢ defense lawyer’s alleged conflict g
sician on his or her ability to comprehendterest;
trial proceedings, or to assist counse| ine alleged bias of the trial judge;
presenting the defense; « alleged conflicts or misconduct in

« alleged failure of counsel to conductelving court officials, interpreters, bai
competent investigation or to call matdiffs, and jurors;
rial witnesses;  alleged unconstitutionality of the

« impact on the jury of the shackling |aftate’s method of execution;
the petitioner during trial; « alleged unconstitutional charging pra

« alleged suppression or destruction t€es, such as a denial of equal protecti
exculpatory evidence; based on race, national origin, age, ge

« unreported rulings on essential Irder, or religion; and
structions, or a lack of clarity in the recard « alleged unconstitutional procedure
as to defense instructions reviewed amdselecting the grand or petit jufy.

o

One of the significant
features of a day-long
symposium on hand-
ling death penalty caseq
was a review of com-
mon errors in state
courts requiring rever-
sal of conviction or at
feast a hearing. Senio
Judge Arthur L.
iAIarcon (U.S. 9th Cir.) r

eviewed 21 recurring §iR
?ederal constitutional &
claims by state prison-
srers that require an
xevidentiary hearing in

federal court becauseCalifornia Chief Justice Malcolm Lucas addressed the
esufficient evidence second Capital Case Symposium in Los Angeles in April.
srdoes not appear in the
irtrial record to resolve the claim by areview ¢ Cost control of investigations to ex-
eof the record (see article at left). haust state remedies;

More than 40 California state and federal Issuance of written reasoned statements

€judges participated in the symposium heldr writ denials;

in Los Angeles in April. They also ex- « Determination of the need for
O changed ideas for more effective coopemridentiary hearings in federal court;
5ttion and coordination between the two cqurte Increased training of state court judges

systems in ensuring the fair and efficiefar greater uniformity and consistency in
fmanagement of capital cases. The sympeeord preparation at the trial level;
sium was the second such conference spon- Developing alternative methods for
sored by the California State—Federal Judapital case representation, such as a fed-
" cial Council with financial assistance froraral defender office devoted exclusively to
" the Federal Judicial Center. capital representation; and

The symposium also included discus-¢ Importance of appropriate deference to
sions of recent legal developments in tiséate court determinations where reasons
_area of habeas corpus, a review of progee given.
oilures for resolving federal constitutional Participants in the symposium included
ynduestions in state trial courts, and small federal judges, principally from the cen-

group discussions featuring hypotheticttal and eastern districts of California; 19
scases. state superior court judges, principally from
Four panel discussions and one smhbsAngeles and surrounding counties; and
group breakout session identified the fdcourt staff and law clerks. Chief Justice

n
d
u

n
o)

.

lowing issues as principal areas for statdalcolm M. Lucas (Cal. Sup. Ct.) and

Pro Se Prisoner Cases Dominate Discussio
at State—Federal Meeting; Hatch Speaks

federal cooperation or coordination: Chief Judge J. Clifford Wallace (U.S. 9th
 Recruitment, training, and compens&ir.) participated as faculty members.
gpon of counsel;

Pro se prisoner litigation was a majation, including establishing filing fees f NCSC StUdy Yle|dS NeW FlndlngS About

focus of discussion at the May meeting sfich petitions, requiring exhaustion of
the U.S. Judicial Conference Committee oninistrative remedies, and restoring pa
Federal-State Jurisdiction sovereign immunity.
in Washington, D.C. The committee discuss
The committee receive(
a report stating that stat
prisoninmates filed 32,36
suits in federal courts i
1993, compared with 2,03
suchsuitsin 1970. The pri
oner cases “amounted t
12.1% of all suits, both civil
and criminal, filed in the
federal courts” last year.
The report also includeq
an estimate that the nu
ber of hours federal judges Sen. Orrin G. Hatch (R-
are spending a year on pro Utah), ranking minority
se prisoner cases from statemember of the Senate
prisons “may amountto the Judiciary Committee,
time equivalent of 30 to 50 discussed federal crime
federal judges and magis- :ceglslatl_on with state and
; ederal judges in Wash-
trate judges and more than jngton in May.
100 pro se law clerks and
other personnel in district and appell
court clerks’ offices.”

grievance procedures for
prisons (possibly involvin
judges going in person
prisons for hearings),

qQ

tions.

Senator Hatch Discusse
Legislation

In other business, the co

crime legislation pending
the Congresswith U.S. Se

ranking minority member
the Senate Judiciary Co
mittee. Hatch said that
awas interested in guidelines for princip
federalism in the allocation of busin
. between the state and federal courts.
Even More Prisoner Cases

The prospect of even more pro se p
oner cases in the event that national he
care legislation is approved by Congr
was also raised.

Lisa Wells Harris, civil rights and crim
nal law counsel at the National Associat
of Attorneys General, told the committee
the concern of members of her organiza
about the growing prisoner case probl
and the costs involved. The National As
ciation of Attorneys General passed a re
lution at its March meeting in Washingtg
D.C., that stated “legally frivolous lawsu
. . . are choking state courts” and recq
mended state legislation to remedy the s

ditderal health care legislation on the co
ton University), an adviser to the com
-tee, commented on the issue.
isubcommittee to study the impact on
sceform. Members of the committee are C

2shtdge Barbara J. Rothstein (U.S.

ifJ.S. D. Utah); and Judge J. Frede
itdotz (U.S. D. Md.).d

other potential remedies, in-
cluding mandatory priso

prison ombudsman, anétanding controversy over the scope of fe@ it
sanctions for frivolous petj-eral habeas corpus review of state cotifie he or she presents the petition to a state

mittee members discuss

tor Orrin G. Hatch (R-Utah

n)\ash.), chair; Chief Justice Harry L. Carrico
t¢Va. Sup. Ct.); Judge Stephen H. Ander

federal Habeas Corpus Review of State
Convictions; Most Petitions Not Granted

not require a disproportionate amount of
judicial time according to the study, they do
demand significant time from pro se law
clerks and staff attorneys.

o Arecently published National Center for The study also suggests the following:

&State Courts study sheds light on the long= A petitioner stands the best chance of
ving a habeas petition granted the first

I

by Victor Eugene Flango
Research Director,
National Center for State Courts

convictions. The study was funded by tH@urt. Subsequent petitions are less likely
State Justice Institute. to be granted, regardless of whether they
This intensive four-state inquiry showare filed in state or federal court.
that federal courts grant very few petitians* Efforts to modify habeas procedures
from state prisoners. This finding maghould distinguish clearly between capital
eaken the argument that federal reviepdgd noncapital cases. The study notes that
innecessary to ensure that state courts progstalysis of death penalty habeas proce-
@risoners’ constitutional rights. dures often creates debate over the death
penalty itself and thus clouds analysis of
habeas procedures.
- The “snapshot” study of 1,835 state ande Unlike most habeas petitions, which are
d,626 federal petitions terminated in 1990ed pro se, virtually all capital prisoners
leak 1992 included petitioners raising thelrave counsel to prepare their petitions.
d8st habeas claims as well as those whohael Even though prisoners convicted of
previously filed multiple petitions. capital offensestend to raise multiple claims

f “Snapshot” Study

The other primary topic of discussion at Overall, the study shows that a relativelp multiple petitions in multiple levels of
rikle meeting was the potential impact| emall—and declining—proportion of prisboth state and federal court, they are not

remers are filing habeas petitions, but tineuch more likely to have their petitions

eBs. Franklin M. Zweig (George Washingenes who do file tend to file multiple petigranted. Even counting court acceptance of

ittons in both state and federal courts. Thay one claim in any one petition in any one
study shows that only prisoners sentencgglrt as a success, the petitioner success

onJudge Stanley Marcus (U.S. S.D. Flaty relatively long prison terms have thete is very low.
ehair of the committee, appointed a spectathe to complete the procedural steps |[forThe National Center for State Courts has

fiing a habeas corpus petition. Overwhelrpublished a monograph containing the re-

ecourts of different proposals for health caiegly, these are prisoners who are serviagarch results. For more information, con-

ilefngthy sentences after being convictedtatct Victor E. Flango, director of court
.Berious offenses by a jury. research, National Center for State Courts,
300 Newport Ave., P.O. Box 8798,
on Williamsburg, VA23187-8798; phone (804)
ickAlthough petitions do not comprise| @53-2000, fax (804) 220-04449.

large proportion of court caseloads and do

Petitions Require Significant Time
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tions assistant to the chief justice, amensh his meeting with U.S. Attorney Gener&laufman, Peter J. Maceroni, and Richard
ROUNDUP. from paage 1 ment of rules on death pen.alty procedurdanet Reno and the proposal for an ongoidghn (of the circuit courts of Wayne, Oak-
! pag and the concerns of state judges about flzetnership between state and federal juddgsd, Macomb, and Washtenaw Counties,
. - roposed Federal Habeas Act of 1993 peraghd the U.S. Justice Department, especjaligpectively), and Chief Court Administra-
g'fasst;rtg?:vsoﬂgigggg{gkﬁ%ﬂg@ggff? Ag in Congress. Judge Deborah A. Agosti discuss states’ needs for federal fundsan John P. Mayer (U.S. E.D. Mich.) at-
Court: andtﬂe compatibility of automgti ev. Dist. Ct.) reported on the number @bnnection with criminal justice. The finaglended the meeting. A draft charter was
equioment in the fe?deral gnd state cour apital cases in the state system, the atteem of business was a discussion of theesented to the group and discussed, and
Jﬂd pe Wolle hosted a recention in his ha nt costs, and the need to caution prosegigience against women legislation pendmendments were received and approved.
for t?]e attending iudaes P Wts about proceeding with death penaltyg in the Congress and the “significafthe officers of the new council elected for
LOUISIANA —gCJhie? JL.Jstice Pascal otices only in the few appropriate casdacrease” the legislation would create in theo-year terms are Chief Judge Cook (chair)
Judge Brunetti advised the meeting abjaubrkload of state and federal courts. | and Judge Kuhn (vice-chair). The meeting

Calogero, Jr. (La. Sup. Ct.) and Chief Jud C . P ; : . . .
Henry A. Politz (U.S. 5th Cir.) opened t %ﬁw 9th Circuit “streamlined interim death The major topic on the agenda at thecluded discussions of the remand of state

: ! enalty” rules. Judge Howard D. McKibbeoouncil's May 10, 1994, meeting was thelaims by federal judges to state courts; the
Is:léréﬁg:;r Jrggi?:tilglgc(gutr?gl Lﬁ;ﬁ'iga‘]aﬁ [J.S.D.Nev.) comme_nted onthe proliferqupcoming Fourth Ci_rcuit _Conference need fqr consultation between state and
1993. with a brief histor)’/ of the coundit®" of pro se cases in the federal dlstrIState—F_eder_a_I Relationships, scheduledf¢dleral judges on matters of common inter-
The ’success of the council in reduc courts. He told the cour]CII that 37% of hise held in W|Il|amsbt_1rg on November 1#est or concern; andlthe. des_lrablll.ty ofplnt
friction between the two systems over fed. 0-plus caseload consisted of pro se ce.$.1994. Th_e co_unc_ll also discussed penetrial and trial activities, .|n.clud|_ng joint
eral reversals of criminal convictions e observed thatonly_asmall perper_ltagew@ crime legislation |r_1the Congress, led k.jsgttlemer)t .conferen.cgas, joint discovery,
noted. Judge Politz commented onthe pﬁ"?\(_)se cases had merit. Special inviteesJadge H. Emory Widener, Jr. (U.S. 4feint mediation, and joint trials.
sure ih Congress to move more state my e meeting made_ presentations Coveﬂ@_g.). The final item on the z_igenda was aThe counc_llmeta_gamln Detroiton Ma_rch
ters into the federal courts and the neec (rafollowmg: possmle Ieg|slat|on to allowdiscussion of limits on punitive dama £6, 1994. Discussion centered on various
increased activity of the council if the tre IENs on a prisoner’s prison account fawards, led by Judge William W. Swee egsues re.latmg to jury pools andjy(les. The
continues. Judge Jacob L. Karno (La. 2 sts of litigation as a method to curb frivgva. Ct. of App.). . council directed Chief Court Administrator
Jud Distj called attentioh to the friéti S prisoner filings, video-teleconferer <WASHINGT_ON —The\/_Vash|r]gton Stat -Mayer to convene a speual meeting pf
devélopiﬁg between certain state child s ﬂwg for prisoner appearances, the Deaﬁbd_eral Judicial COL_mc_ll met in Yakima poourt administrators and jury speC|aI|_sts in
ortorders and bankruptc decisionsmqﬂ-enalty Resource Center, and the Westépril 22, 1994. Amajor item on the agenoﬂne area from the two systems to discuss
Fyin those orders Thg c):)uncil asked fﬂeglonal Conference on State—Federal Juas dealing with attorney misconduct anjdry lists, the problem of “no shows,” and
morge information a{nd follow-up consultalidal Relationships. lack of professionalism. Justice Barb mncerns about ach_ieving g“fair Cross sec-
tionwith the chiefbankruptey judges. Jud OKLAHOMA —Twenty state and federaDurh_am (Wash. Sup. Ct.) moderated a dt#n of the community” for jury pools.
Politz and Justice Calogero concluded ; ﬁdges approved a council charter at toession panel on the issue that includB@NSAS CITY —The first joint meeting
meeting by inviting those state judge fstformal meeting of the Oklahoma State3ustice James A. Andersen (Wash. Sup.|@f ptate and federal judges in the metropoli-
attendance to the U.S. Fifth CircuitJudiiEGderal Judicial Council on November| 3nd Judge William L. Dwyer (U.S. W.Dtan Kansas City area was held on January
Conference in SanAn:[onio and by invit 93, in Tulsa. Presiding at the meetjiWash.). Other business included a presdi®, 1994. Judge Lee E. Wells (Mo. 16th
federal judges present to a'ttend the Lo igs Judge Robin J. Cauthron (U.S. W.Eation on habeas corpus and fact-findidgd. Dist.) and Chief Judge Jpseph E.
ana Judges Conferences in New Orlea 8k|a._), who was handed the gavel for thequirements by Judge Robert J. Brydtevens, Jr. (U.S. W.D. Mo.) presided over
October and in Latayette in April ?ﬂgetlng by Chief Justice Ralph B. Hodg¢s.S. E.D. Wash.) and a presentation Hye luncheon gathering at the offices of the
MINNESOTA —Judges convened for t Okla. Sup. Ct.). The council was divideBankruptcy Judge Philip H. Brandt (U.Sansas City Metropolitan Bar Association.
annual meeting of the Minnesota Sta nto three d|V|_S|0ns: eastern, western, a.MD_.Wash.)onthe recent bankruptcy syrivtore than 40 state and federal judges at-
Federal Judicial Council in Minneapolis 6 orthern. Chairs selected for the respectigesium. tended. Following the lunch, the group heard
October 27, 1993, with the following age ivisions were Justice Rudolph Hargra\g . | d Met lit remarks from James G. Apple, chief of the
itemS'diSCl’Jssion’ofthe studv of aender 5 kla. Sup.Ct.),Jud_ge Cauthron, and Ch eglona an etropolitan Interjudicial Affairs Office of the Federal
' yorg AJidge James O. Ellison (U.S. N.D. OklagCouncils Judicial Center, about state—federal judi-

racial bias in the Minnesota state co S . . . ;
. L | 'Each division will meet separately at least L . | cial activities around the country. Maurice
system; an examination of the process of . - year, and all divisions will me&t=TROIT —The organizational meeting: '\yhite chief of the Federal-State Rela-

certification of state law issues; lawyer Q¥ogether during the annual meeting of tig the Eastern District of Michigan Stater, < office of the Administrative Office of

cipline; a Civil Justice Reform Act implbkl ‘o deral Judicial Council was held on J
: ahoma State Bar Association. Jud X oY X 'Uthe U.S. Courts, al ke.
mentation plan; the proposed Changer%%uthron reported on her experiences at%élgg& in Detroit, with Chief Judge Julian € ourts, also spo

a

the Federal Rules O.f C_:ivil Pro.cedure; A\¢htional Conference on State—Federal Jg@0K; Jr- (U.S. E.D. Mich.) presiding. Chief
the progress of building projects at thg;, Relationships in Orlando, Fla., jf4d9es Melinda Morris, Richard €.

Minnesota Justice Center. : ; . ;
.| April 1992. Two topics raised at the council
i’\r/:lla ilssissslippild_eggetfj S)nri\rie\l/%i;]zielig l;?gtﬁweeting were (1) areas of conflict between
PP State and federal jurisdictions and the means

defunct state—federal judicial council a : ;
ntianeiviling .| of resolution of those conflicts, and (2)
meeting in Biloxi on July 23, 1993. Chi f]rstitution of an administrative prison griev-

Judge Henry A. Politz (U.S. 5th Cir) a nce procedure. One of the council’s most

vc\:/zlrzf j:i}lcr?atRe?jyt’(\)Lzl_eeoi(rl:/t“Ss?k ?rlljepmtr portant tasks identified at the meeting
9 ppoint s “outreach to the public, the bar, and our
from each system. Topics discussed at fow judges.”
ci X

first meeting of the reconstituted cou Judge Cauthron presided at the May 16,

were the Ioan of federal courtrooms (ir994, meeting of the western division of the
state proceedings, loans of magnetome Qs

X . uncil at the Oklahoma Bar Center|in
cooperation ofjudgesfromthe_ztwosys'_[reﬁdahoma City. Council Member Judge
in handling attorney scheduling conflic :

and resolution of problems resultin fr%!harlesA. Johnson (Okla. Ct. Crim. App.)
P 9 rHeported on a proposed standard form| for
bankruptcy stays.

MISSOURI—The University of Missouri taking guilty pleas in all state district courts.

- . o T#e proposed form will be reviewed for
mgrg]étgggﬁeig;g OrLuene]'tc)ilna W;Stw: 2: t%_ects on federal habeas corpus actions.
L eling 96 other central issue for discussion re-
Federal Judicial Council of Missouri. Foulr
federal judges and two state judges @
9

tended. Certification of state law questig

ted to the large volume of prisoner litiga-
n. The council appointed a committee to

to the Missouri Supreme Court was the |r6u%ye%'§(ﬂ.ﬁzﬁlea:/?§ﬁgg ((:)ergl;;i)enS.Stat -

item on the agenda, led by Chief Judge, | L ,
oS eral Judicial Council met at Gleneden
Edward L. Filippine (U.S. E.D. Mo.). Othg Beach on April 23, 1994. Chief Justice

issues discussed were the sharing of $ Ellace P. Carson. Jr (Ore. Sup. Ct.) and
and federal facilities to alleviate space prp hief Jud' e Jamés A Redderﬁl(U.S D
lems in courthouses, a procedure for |t e) opeged the meéting ltems c;n.thé

resolution of scheduling conflicts, and crg—genola included a report from the habeas

eras in the courtroom. - .
orpus committee, a revision of the process
";Auodz;lz-apl\l\cl:% L;Ii:]ein“f/i(:gfjagﬁ Sﬁ‘f&;gdt?i 1 r certification of state law issues, calen-
“dar conflicts, conflicting case jurisdictian,

Judges to its meeting on June 25, 1993, anruptcystays, racial and ethnicissuesin

Missoula. Among the_ topics discussed We courts, and justice in the 21st century.
the state and federal judges presentwr\glﬁelNlA —Chief Justice Harry L

bankruptcy education program for St@arrico (Va. Sup. Ct.) presided over the

judges, new rules for fax filing, a Staur%eetin ofthe State—Federal Judicial Cqun-
report on the U.S. Court of Appeals for h(ﬁl of V?rginia on September 28, 1993, in

o
c
I
o
c
o)
o
©
)
Ninth Circuit, new building projects for t Richmond. He welcomed new members S 2
federal court in Montana, and federal-sta 8dge Norman K. Moon (Va. Ct. of App) & 2 P
cooperation in the handling of litigatio nngobert N Ba]dwin (Ex .Sec. Va g .p > go .
arising from recent prison riots. The ne t). Magistrate Judge B. Waugh Crigler o 3 % S
meeting will be held mt_he summer of 199 'S. W.D. Va.) presented a proposal for .8 LZ o @
g;:h:sggggﬁloﬁonventlon of the Montg giniajudgesto be involved intrial advo- = 2 5 é’ o %S
NEVADA - Judae Melvin Brunett (U.g.53Y institutes. The council approved a ‘G % <0 % 53
) 1ag . - lrsuggestion that a trial advocacy programbe © - 8 o 5= N
9th Cir.) presided over the meeting of L - Sce =Y0
o .1 presented at the fall Virginia Judicial Can- = © § @ g 0w 9
Nevada State—Federal Judicial Council ence. which would reach 80% of the T RO £ 30
October 1, 1993, in Carson City. Ten MeM e ! . = O — <_’: 59 -
bers and six guests attended the meeli tatejydges.. Other matters (_jlscussed tthe% =8 BSE g
Justice Thomas L. Steffen (Nev. Sup. ¢ ?mcnmeetlngwerethe UniformTransfer © 5 6 82 3 5,
d i in th - Sub. Litigation Act, court security, and the "'r f}e’ Sc 8 £
reporte lor(mj_curr(;nt ll’]S.S.UGS |fnt e state | Fowing criminal caseloads in both state 8 .£Z S8 S
clary, including the hiring of & press rela  federal courts. Justice Carrico reported % -%g £ 2 5 g



