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Introduction

Summary judgment under Rule 56 of the Federal Rules of Civil Pro-
cedure has been a source of controversy and confusion. Some have
viewed it as a meretricious shortcut depriving litigants of their right
to trial by jury, while others have seen it as a powerful docket-clear-
ing device essential to overburdened courts. Disparities in judicial at-
titudes have contributed to widely differing interpretations and appli-
cations, resulting in much confusion over proper use of the summary
judgment procedure.

In its 1986 trilogy of summary judgment decisions, the Supreme
Court infused Rule 56 with new legitimacy and opened the way to-
ward a clearer and more coherent jurisprudence. Growing concern
over cost and delay in civil litigation has focused increased attention
on Rule 56 as a vehicle to implement the objectives of Fed. R. Civ. P,
1—the just, speedy, and inexpensive resolution of litigation. Achiev-
ing these objectives requires informed and sophisticated use of the
rule.

This monograph is intended to improve understanding and use of
Rule 56. It does not claim to be a definitive statement. The decisions
in this field, far from offering a set of ready answers, provoke lively
differences of opinion. While we suggest what we believe to be rea-
sonable interpretations of the cases, we recognize that they may not
be the only interpretations. The value of this exercise lies less in
explicating a particular approach than in encouraging reflection on
the critical issues. We suggest ways of thinking about summary
judgment that can help judges and lawyers work more effectively
with the rule. Better understanding of Rule 56 can reduce cost and
delay in civil litigation by promoting a sounder and less error-prone
application of the rule {which should lead to greater confidence in its
use} and by reducing the frequency of wasteful summary judgment
proceedings.

We first recount the history of summary judgment {Chapter 1} and
parse the elements of Rule 56 (Chapter 2}. We then address the three
major elements of summary judgment analysis: What is an issue of
fact? What makes an issue of fact material? What makes an issue of
fact genuine? Chapter 3 takes up the first of these questions, drawing
from case law a functional approach to distinguishing between issues
of fact and issues of law for purposes of the rule. After a brief discus-
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sion {Chapter 4] of the court’s options in addressing summary judg-
ment motions in bench trials, Chapters 5 and 6 explore the next two
questions in the analytical process: if there is an issue of fact, what
makes it “material,” i.e., an issue that must be resolved for the
dispute to be adjudicated; and when is a dispute over a material fact
“genuine,” i.e., requiring a trial to be decided. Chapter 7 discusses
procedural issues arising under Rule 56.

Although Rule 56 may be amended, we expect that the basic ele-
ments of the procedure and the controlling analysis will remain un-
changed.

viii



Chapter 1
History of Summary Judgment

The origins of modern summary judgment procedure are found in
nineteenth-century English law. The 1855 Summary Procedure on
Bills of Exchange Act sanctioned summary decisions on the merits in
actions to collect on bills of exchange and promissory notes. The Ju-
dicature Act of 1873 extended this procedure to actions involving lig-
uidated money demands arising out of contract, bond, statutory
penalty, guarantee, trust, and landlord—tenant relations. This proce-
dure was available only to plaintiffs, enabling creditors to collect
debts that they could prove by documentary evidence. Its purpose was
to reduce delay and expense resulting from frivolous defenses.!

Summary judgment statutes based on the English model came to
be enacted in several states in the late 1800s.2 Like the English rule,
these early statutes were limited to plaintiffs’ claims and generally to
transactions susceptible of documentary proof. Under most of the
statutes, plaintiffs were required to submit an affidavit demonstrating
that they were entitled to a summary judgment. Some statutes re-
quired the defendant to submit an affidavit in opposition to the mo-
tion, while others permitted opposition by affidavit or other proof.”

Courts often approached the procedure under these statutes with
reluctance. Many judges viewed summary judgment as a drastic rem-
edy to be used only sparingly, presaging the debate decades later un-
der the more expansive text of Rule 56. Nonetheless, a study of mo-
tions for summary judgment under the New York rule in 1926 and
1927 showed that more than half were granted.?

The first recorded federal court case invoking summary procedure
was Smoot v. Rittenhouse, decided by the Supreme Court in 1876.%
The decision upheld the 75th rule of the District of Columbia

1. For an extensive discussion of the early experience with summary procedures, see
Clark & Samenow, The Summary Judgment, 38 Yale L.J. 423 (1929].

2. Forms of summary proceedings existed in this country as early as 1769, when the
colony of South Carolina passed a rule allowing a judge to decide summarily any civil
case involving less than £20, unless one of the parties demanded a jury. See Millar,
Three American Ventures in Summary Civil Procedure, 38 Yale L.]. 193, 195-203
{1928}

3. Clark & Samenow, supra note 1, at 455 n.230.

4. 27 Wash. L. Rep. 741 {1876).



Supreme Court, which authorized a court to enter judgment for plain-
tiff in a contract action on the basis of an affidavit showing plaintiff
to be entitled by law to recover unless defendant submitted, along
with its plea, an affidavit stating in precise terms the grounds of its
defense.

The 75th rule came before the Supreme Court again in the 1902
case of Fidelity & Deposit Co. v. U.S.> The defendant, arguing that he
did not know of the construction contract out of which the obligation
on a bond arose, had demanded a jury trial. The Court rejected the
defendant’s argument that the rule deprived him of the right to trial
by jury, saying that the summary procedure essentially

prescribes the means of making an issue. The issue made as pre-
scribed, the right of trial by jury accrues. The purpose of the [75th]
rule is to preserve the court from frivolous defences and to defeat at-
tempts to use formal pleading as means to delay the recovery of just
demands.%

The Court pointed out that the rule required the defendant merely to
produce a sworn statement of defense; the defendant did not have to
come forward with admissible evidence.

In 1929 Professors Clark {later judge of the Second Circuit) and
Samenow published their seminal article advocating the use of sum-
mary judgment as a remedy for excessive delay and congestion in the
courts.” The authors observed that although summary judgment had
been hailed as a salutary innovation to relieve docket congestion, ju-
dicial caution severely limited its use, They predicted, however, that
it would have a more important position in future practice than
merely that of a prod to delinquent debtors.

Their prediction came true in 1938 with the adoption of the Fed-
eral Rules of Civil Procedure, of which Judge Clark was the principal
author. Rule 56 established a summary judgment procedure far more
advanced than the one approved by the Supreme Court in Fidelity.
First, the new rule enabled defendants as well as plaintiffs to move for
summary resolution.® Second, it required the party opposing the

5. 187 U.S. 315 (1902).

6. Id. at 320.

7. Supra note 1.

8. A review of the legislative history of Rule 56 provides a glimpse into why the
drafters broadened the surmmary judgment procedure. They took note of an emerging
trend in the states to permit summary judgment in far more situations than did the En-
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motion to do more than come forward with a sworn statement of the
grounds for opposition. Because the rule called on the court to deter-
mine on the basis of affidavits and discovery responses whether there
was a genuine issue of material fact, it contemplated presentation and
review of the relevant evidence. A 1963 amendment to Rule 56(e}
made explicit that a party opposing a motion could not rest on the
pleadings but had to come forward by affidavit or otherwise with
specific facts showing that there was a genuine issue for trial.

Thus, by 1963 summary judgment procedure had progressed signif-
icantly from its origins in the 75th rule and English practice less than
a hundred years earlier. But despite the dramatic changes, the new
rule caused not a ripple in the decisional law. Review of the reported
decisions in the first few years following adoption of Rule 56 shows
that while the rule was frequently invoked, little was said about its
purpose, meaning, or application, much less its validity.

Those decisions reflected continuing differences in judicial atti-
tude toward the summary judgment procedure, with some judges us-
ing it aggressively and others cautiously. Five years after Rule 56 was
enacted, Judge Clark wrote that on balance “the courts have been, if
anything, overhesitant in granting the relief.”® Hesitancy to grant
summary judgment was largely attributable to an institutional con-
cern with preserving parties’ rights. An early Fifth Circuit opinion
cautioned against using summary judgment as a “catch penny con-
trivance to take unwary litigants into its toils and deprive them of a
trial.”10 In 1946 the Tenth Circuit warned that “[t]he power to pierce
the flimsy and transparent factual veil should be temperately and
cautiously used lest abuse reap nullification.”1! Similarly, in 1975 the
Second Circuit remarked that summary judgment “is a drastic device

glish rule. New York not only permitted plaintiffs to seek summary judgment in a wide
variety of actions but also permitted defendants to move for summary adjudication
based on several affirmative defenses. The broader approach “proved so effective in
speeding up the calendar that it drew to its support able jurists and writers who . . .
provided leadership for its extension in New York and elsewhere throughout the coun-
try.” Clark, Summary Judgments——A Proposed Rule of Court, 2 FR.D. 364, 365 {1943).
The drafters of Rule 56 were in possession of the Report of the Commission on the
Administration of Justice in New York State [1934), recommending that summary
judgment be available for all parties in all actions. See Fed. R. Civ. P. 56 advisory
committee’s notes (1937 Adoption).

9. Clark, supra note 8, at 366.

10. Whitaker v. Coleman, 115 F.2d 305, 307 {5th Cir. 1940}.

11. Avrick v. Rockmont Envelope Co., 155 F.2d 568, 571 {10th Cir. 1946).

Chapter 1: History of Summary judgment 3



since its prophylactic function, when exercised, cuts off a party’s right
to present his case to the jury.”12 This attitude led trial courts to err
in favor of allowing cases to reach the jury; courts of appeals were
perceived as rarely affirming summary judgments, leading district
courts to fear reversal should they grant a motion.!3

With the development of modern case management techniques in
the 1960s, some judges saw summary judgment emerging as a useful
tool for identifying and narrowing issues in antitrust and other com-
plex litigation. There was also, however, widespread reluctance to
grant summary judgment in such cases. In the 1962 case of Poller v.
Columbia Broadcasting System, the Supreme Court stated that
“summary procedures should be used sparingly in complex antitrust
litigation where motive and intent play leading roles, the proof is
largely in the hands of the alleged conspirators, and hostile witnesses
thicken the plot.”!4 Although in a later case the Court rejected the
view that summary judgment “should, in effect, be read out of an-
titrust cases,”!5 courts remained reluctant to grant summary judg-
ment in antitrust!¢ and other complex litigation.!”

Rule 56’s internal vagueness may also have played a role in limit-
ing its use. Courts were unsure how to reconcile the procedural provi-
sions of subparagraphs (c], (e}, and (f}) with the substantive require-
ment of subparagraph (c) that the court determine whether a “genuine
issue as to any material fact” exists. Questions remained regarding
such matters as who bore what burden when, how the burdens on a

12. Heyman v, Commerce & Indus. Ins. Co., 524 F.2d 1317, 1320 {2d Cir. 1975).

13. That perception, however, is not borne out by the facts. Statistical analysis in-
dicates that the rate of affirmance of summary judgments is similar to the overall rate
of atfirmance of civil cases. See Cecil, Trends in Summary Judgment Practice: A Sum-
mary of Findings, FJC Directions, No. 1, Apr. 1991, at 11; Schwarzer, Summary Judg-
ment Under the Federal Rules: Defining Genuine Issues of Material Fact, 99 F.R.D.
465, 467 n.9 {1984). To be sure, the high rate of affirmance does not prove that appellate
courts were more receptive to summary judgments than was believed. Precisely be-
cause of the perception of hostility, district courts may have been especially selective,
granting summary judgment only in cases presenting little risk of reversal.

14. 368 U.S. 464, 473 {1962].

15. First Nat’l Bank v. Cities Serv. Co., 391 U.S. 253, 289 (1968).

16. See Vairo, Through the Prism: Summary Judgment and the Trilogy, at 7 {paper
presented at a Federal Judicial Center Seminar, Nov.-Dec. 1988; on file at the Federal
Judicial Center|; Rogers, Summary Judgment in Antitrust Conspiracy Litigation, 10
Loy. U. Chi. L.J. 667 (1979).

17. See, e.g., S. . Groves & Sons Co. v. Ohio Turnpike Comm/'n, 315 F.2d 235, 237
{6th Cir.}, cert. denied, 375 U.S. 824 [1963).
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motion for summary judgment aligned with the burdens at trial, and
how the burdens were met. Moreover, the rule left considerable room
for interpretation as to what constitutes a “genuine issue” and a
“material fact.” These uncertainties encouraged courts to adopt a re-
strictive standard for summary judgment. Several courts stated that
so long as there was the “slightest doubt as to the facts,” a genuine is-
sue of material fact existed within the meaning of Rule 56{c) and
summary judgment was inappropriate.!® Some courts explained that
even if the evidence favoring the nonmovant was so slight that at trial
the court would be compelled to grant the movant’s motion for a di-
rected verdict or judgment notwithstanding the verdict, the evidence
would nevertheless be sufficient to create a genuine issue for purposes
of defeating a summary judgment motion.?

The availability of summary judgment for defendants was further
restricted by a requirement imposed by some courts that a defendant
demonstrate the absence of a genuine issue of material fact by dis-
proving an essential element of the plaintiff’s case. To prevail, then, a
defendant needed to come forward with evidence negating the plain-
tift’s case. Together with the “slightest doubt” test, this requirement
made it exceedingly difficult for defendants to win summary judg-
ments. Even if the plaintiff’s case was entirely devoid of proof, the de-
fendant could not obtain summary judgment without proving the
nonexistence of an essential element of that case.

The fountainhead for this requirement was the 1970 Supreme
Court case of Adickes v. S. H. Kress e C0.29 A white schoolteacher
had gone to a lunch counter in a Kress store with six of her black stu-
dents and was refused service. Upon leaving the store, she was ar-
rested for vagrancy. She brought a civil rights suit under 42 U.S.C.

18. See, e.g., Goodson-Todman Enters. v. Kellogg Co., 513 F.2d 913, 914 (9th Cir.
1975}); Morrissey v. Procter & Gamble Co., 379 F.2d 675, 677 {1st Cir, 1967}; National
Screen Serv. Corp. v. Poster Exch., 305 F.2d 647, 651 {5th Cir. 1962}, Moutoux v.
Gulling Auto Elec., 295 F.2d 573, 576 (7th Cir. 1961}); Armco Steel Corp. v. Realty Inv.
Co., 273 F.2d 483, 484 [8th Cir. 1960); Amstein v. Porter, 154 F.2d 464, 468 (2d Cir.
1946).

19. See, e.g., Morrissey v. Procter & Gamble Co., 379 F.2d 675, 677 {1st Cir. 1967};
Pierce v. Ford Motor Co., 190 F.2d 910, 915 {4th Cir. 1951}; United Rubber v. Lee Nat’l
Corp., 323 F. Supp. 1181, 1187 [S.D.N.Y. 1971} linterpreting Second Circuit law to pre-
clude grant of summary judgment even though a jury verdict for the nonmovant could
not be supported); see also Louis, Federal Summary Judgment Doctrine: A Critical
Analysis, 83 Yale L.]. 745, 761 {1974].

20. 398 U.S. 144 (1970).

Chapter 1: History of Summary Judgment 5
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§ 1983 alleging, among other things, that the police and storeowner
had conspired to violate her civil rights. The defendant moved for
summary judgment on the basis of affidavits and depositions denying
the conspiracy. While offering no direct evidence of a conspiracy, the
plaintiff noted that the defendant had failed to refute the allegation in
her pleading that a police officer was present in the store at the time
of the incident, and argued that a jury could infer a conspiracy from
the officer’s presence. The district court nevertheless granted sum-
mary judgment on the ground that the plaintiff had failed to allege
facts from which a conspiracy might be inferred.

The Supreme Court reversed on the ground that the defendant had
“failed to carry its burden of showing the absence of any genuine is-
sue of fact.”?! The defendant had not carried its burden “because of
its failure to foreclose the possibility that there was a policeman in
the Kress store while [plaintiff] was awaiting service, and that this po-
liceman reached an understanding with some Kress employee that
[plaintiff] not be served.”22 Most courts and commentators read this
decision as requiring the movant to disprove the plaintiff’'s claim in
order to obtain summary judgment.?3 Thus, regardless of which party
would have the burden of proof at trial, Rule 56 was interpreted as
requiring the movant to carry the burden of proving its case or dis-
proving the opposition’s case.

Perceived judicial hostility to summary judgment motions and the
onerous burdens of proof imposed on a moving party discouraged use
of the summary judgment procedure, even in cases in which it might
have been appropriate. Trial courts were concerned about the prospect
of reversal on appeal, as well as the potential for harassment through
unfounded summary judgment motions. As Rule 56 approached its
fiftieth anniversary, it was encumbered by ambiguities, an overlay of
restrictive interpretations, and considerable judicial aversion. At the
same time, some courts and commentators thought the time ripe for
recognizing the potential of summary judgments to deal with increas-

21.Id. at 153.

22. Id. at 157.

23. See, e.g., Catrett v. Celotex Corp., 756 F.2d 181, 184 [D.C. Cir. 1985}, rev'd, 477
U.S. 317 {1986); Louis, Summary Judgment and the Actual Malice Controversy in
Constitutional Defamation Cases, 57 8. Cal. L. Rev. 707, 708-09 {1984}; Nelkin, One
Step Forward, Two Steps Back: Summary Judgment After Celotex, 40 Hastings L.J. 53,
64 n.57 [1988]. However, this interpretation was later rejected by the Court. See note
26.

6 Analysis and Decision of Summary Judgment Motions
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ingly crowded dockets and rising litigation costs.?* It was in this
context that the Supreme Court in 1986 decided three cases that ad-
dressed the critical issues under Rule 56.

In Celotex Corp. v. Catrett,? the Court held that a party moving
for summary judgment and not bearing the burden of proof at trial
need not negate the other party’s case. Rather, the moving party could
discharge its burden by demonstrating the absence of an essential el-
ement of the case of the opponent, who bears the burden of proof at
trial.26 That demonstration could be made without submission of
affidavits, by reliance on the pleadings, depositions, answers to inter-
rogatories, and admissions on file.

In Anderson v. Liberty Lobby,?” the Court held that [1) only dis-
putes over facts that might legitimately affect the outcome are mate-
rial under Rule 56; (2] the test for determining whether a genuine is-
sue of material fact exists is the same as the test for granting a di-
rected verdict {i.e., whether the evidence is sufficient to sustain a ver-
dict for the nonmoving party); and (3} in applying that test, the court
must view the evidence in the light most favorable to the nonmovant
and assess its sufficiency according to the evidentiary burden imposed
by the controlling substantive law 28

Finally, in Matsushita Electric Industrial Co. v. Zenith Radio
Corp.,?® the Court affirmed a summary judgment for defendants in an
antitrust case involving an alleged conspiracy to fix unreasonably low
prices. The Court held that, as a matter of substantive antitrust law, a
case may not go to a jury if plaintiffs produce no direct evidence of a
conspiracy, and an inference of lawful conduct from the

24. See, e.g., Fontenot v, Upjohn Co., 780 F.2d 1190, 1197 [5th Cir. 1986}); Schwar-
zer, supra note 13, at 467.

25.477 U.S. 317 {1986).

26, As noted, Adickes had been widely interpreted as requiring the defendant seck-
ing summary judgment to disprove the plaintiff’s case. That view rested on the notion
that even though plaintiff in Adickes had produced no evidence of a conspiracy, sum-
mary judgment was denied because defendant had failed affirmatively to disprove one.
Adickes, however, could be read as a case in which plaintiff had adduced sufficient ev-
idence—the presence of a policeman in defendant’s store—from which a jury could in-
fer a conspiracy. In that context, defendants were not entitled to summary judgment
absent evidence establishing that the policeman’s presence could not support a verdict
of conspiracy. In Celotex, the Court implied that the latter interpretation was correct.
477 U.S. at 325,

27.477 U.S. 242 (1986).

28. Anderson is discussed in detail at pages 57-61.

29.475U.5. 574 (1986].

Chapter 1. History of Summary Judgment 7
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circumstantial evidence is at least as plausible as an inference of a
conspiracy.30

This trilogy of cases clarified the summary judgment procedure
and increased its utility.3! These cases confirm that the moving party
does not have to disprove the opponent’s case and can establish the
absence of a triable issue in the context of the controlling substantive
law and under the same standard as on a motion for directed verdict.

Summary judgment has become recognized not only as a procedure
for avoiding unnecessary trials on insufficient claims or defenses but
also as an effective case management device to identify and narrow
issues. The Supreme Court had it right almost ninety years ago when
it said summary judgment “prescribes the means of making an is-
sue.”32 Properly used, summary judgment helps strip away the un-
derbrush and lay bare the heart of the controversy between the par-
ties. It can offer a fast track to a decision or at least substantially
shorten the track. But proper use of the rule is the sine qua non of its
utility. In the following sections, we give an overview of the clements
of the rule and then analyze its effective use.

31. See Brunet, The Use and Misuse of Expert Testimony in Summary Judgment, 22
U.C. Davis L. Rev. 94, 125-26 {1988} {“Courts now use rule 56 to dispose of specific
types of cases formerly thought to be particularly inappropriate for rule 56 treatment.”}.

32. Fidelity & Deposit Co. v. U.S., 187 U.S. 315, 320 (1902}

8  Analysis and Decision of Summary Judgment Motions


http:utility.31
http:conspiracy.30

Chapter 2
The Elements of Rule 56

A defendant, under Rule 56(b}, may move for summary judgment at
any time. Under Rule 56{a], a plaintiff or claimant may move for
summary judgment “any time after the expiration of 20 days from the
commencement of the action or after service of a motion for sum-
mary judgment by the adverse party.” The twenty-day period was in-
tended to give the defendant sufficient time to “secure counsel and
determine a course of action.”33

The original version of Rule 56(a} authorized the plaintiff to move
for summary judgment only after the defendant had filed an answer to
the pleaded claim. The changes adopted in a 1946 amendment were
designed to expedite the hearing of summary judgment motions
where practicable. Because Fed. R. Civ. P. 12{a} allows a minimum of
twenty days in which to answer a claim, and Rule 56{c} requires at
least ten days between the filing of the motion and a hearing, a mov-
ing plaintiff originally had to wait at least thirty days from the filing
of the claim before the summary judgment motion could be heard.
The current rule allows earlier disposition when the defendant, by
moving for summary judgment, signifies readiness to proceed.

Under Rule 56(a) and (b}, both the moving party and the party op-
posing summary judgment may file their motions “with or without
supporting affidavits.” This provision, however, must be read in light
of Rule 56{e}, which requires the opposing party to “set forth specific
facts” that demonstrate the existence of a genuine issue for trial.

Subsection {c} contains four distinct statements concerning sum-
mary judgment procedure. The first requires that the motion be
served at least ten days before the hearing on the motion. (Local rules
generally provide for a longer period.?4] The second sentence states
that “{t}he adverse party prior to the day of hearing may serve oppos-

33. Fed. R. Civ. P. 56{a} advisory committee’s notes. The rule actually does not
serve this purpose because defendants generally receive notice of an action through
service, which sometimes occurs more than thirty days after commencement of the ac-
tion, See Schwarzer, Summary Judgment: A Proposed Revision of Rule 56, 110 F.R.D.
213, 215 (1986).

34. This presents a potential problem of inconsistency with the federal rules that
seems not to have been considered. See Fed. R. Civ. P. 83.
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ing affidavits.” {Local rules often require a longer period.35) The third
sentence specifies the standard for summary judgment: “The
judgment sought shall be rendered forthwith if the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment
as a matter of law.”36 This provision raises the issues that lie at the
heart of most summary judgment litigation: what is a “material fact”
and how does the court determine whether a “genuine issue” exists.
Because of the lack of specific guidance provided by the rule and the
open-ended nature of these issues, they are the source of most of the
conceptual and practical difficulties surrounding application of the
rule. The final sentence of Rule 56(c] states that summary judgment
may be rendered on the issue of liability even though a genuine issue
exists as to the amount of damages.

Subsection {d] provides that when a summary judgment motion is
denied, the court is to determine, “if practicable . . . what material
facts exist without substantial controversy and what material facts
are actually and in good faith controverted.” The court must then
make an order specifying which facts are not in genuine dispute and
which facts remain for trial. The advisory committee notes explain
that such a “partial summary judgment” is “merely a pretrial adjudi-
cation that certain issues shall be deemed established for the trial of
the case. . .. akin to the preliminary order under Rule 16, and like-
wise serves the purpose of speeding up litigation by eliminating be-
fore trial matters wherein there is no genuine issue of fact.”37

Subsection (e) specifies the requirements of properly made
affidavits®® and of the nonmovant’s response to a properly made
summary judgment motion. A party opposing such a motion may not
rest on the allegations or denials of its pleadings but must set forth
specific facts “by affidavits or as otherwise provided in this rule”
showing that there is a genuine issue for trial. The subsection further

35. See note 34,

36. Although the provision seems mandatory, it has not been so construed. See the
text accompanying notes 216-18.

37. Ped. R. Civ. P. 56(d) advisory committee’s notes (amended 1946).

38. The statute governing declarations on penalty of perjury, 28 U.S.C. § 1746, ap-
plies to Rule 56{e} affidavits. Under the statute, a party required by a law or rule to
submit a sworn statement may submit an unsworn statemnent instead if the party des-
ignates that it is made under penalty of perjury.
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states that if the nonmovant fails to respond adequately, summary
judgment, if appropriate, shall be entered against it. The last two sen-
tences of this subsection were added in 1963 to overrule a line of
cases that had denied summary judgment motions on the strength of
well-pleaded allegations even though the opponent had produced lit-
tle or no evidentiary matter. The advisory committee notes explain
those cases were incompatible with the “very mission of the sum-
mary judgment procedure . . . to pierce the pleadings and to assess the
proof in order to see whether there is a genuine need for trial.”3°

Subsection (f) provides that when the party opposing the motion
cannot by affidavit present facts essential to justify its opposition, the
court may decline to rule on the motion, may order a continuance to
permit the party further time for discovery, or may “make such other
order as is just.” The rule requires, however, that the party seeking
more time must present affidavits stating why it cannot present facts
essential to its opposition. Implicit in this rule is the requirement
that the applicant’s showing satisfy the court that further discovery is
likely to produce such facts.

Finally, subsection {g) authorizes the court to impose sanctions on
a party presenting affidavits in bad faith or solely for the purpose of
delay.

Although Rule 56 was drafted over fifty years ago, it has not un-
dergone substantial change.*0 As the litigation landscape in which the
rule functions changed significantly during this period, courts adapted
the rule to changing conditions much as they would a common-law
rule. Some of its provisions have become virtually obsolete while
others have taken on a new interpretive gloss. Revisions of the rule
are currently under consideration; they would change the procedure
somewhat but would not affect the substantive provisions.

39. Fed. R. Civ. P. 56[¢] advisory committee’s notes (amended 1963).

40. It has been amended on three occasions. In 1946 subsections {a} and (¢} under-
went minor changes. In 1963 answers to interrogatories were added to the list of papers
in 56{c} that a court is allowed to consider on a summary judgment motion. The last
two sentences of 56{e} were added, describing the nonmovant’s burden in opposing a
motion. In 1987 the masculine pronouns in the text of the rule were replaced with gen-
der-neutral terms.
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Chapter 3
Identifying Issues of Fact

The principal issues that arise under Rule 56(c} are whether a factual
dispute exists, whether the dispute is material to the outcome of the
case, and whether the dispute is genuine. Depending on the record on
which the motion is made, a court will not necessarily reach all of
these issues in a given case. But the court must be prepared to address
these issues if summary judgment law is to be properly adminis-
tered.4!

General Principles

What is a “fact” for summary judgment purposes is neither intu-
itively obvious nor easily determined. The rule itself contains no
definition or other guidance. But this is not unique to Rule 56. The
distinction between fact and law has long bedeviled common-law
courts. As the Supreme Court observed in Pullman-Standard Co. v.
Swint, in a different context: “The Court has previously noted the
vexing nature of the distinction between questions of fact and ques-
tions of law. .. . Nor do we yet know of any . . . rule or principle that
will unerringly distinguish a factual finding from a legal conclu-
sion.” 42

Although judicial opinions frequently characterize a particular
matter as one of fact or one of law, purporting to distinguish categori-
cally between the two, these characterizations rarely provide much
guidance for future cases. They are generally made in the factual con-
text of the particular case. When a court says, for example, that the
definition of the relevant market is a question of fact, it may have
reached that conclusion because it sees evidentiary disputes in the
case that must be resolved to define the market. Conversely, a court
may reach the opposite conclusion when it considers the question as

41. The interpretation and application of Rule 56 is a matter of federal law. Al-
though the characterization of issues and the determination of materiality and of the
sufficiencey of the factual showing will often be intertwined with questions of state law,
whether a trial is necessary is a matter of federal law. See Farmland Indus. v. Grain Bd.
of Iraq, 904 F.2d 732, 736 n.7 (D.C. Cir. 1990] {and cases cited there}.

42.456 U.S. 273, 288 {1982},
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presented open to only one reasonable answer, thus calling it a ques-
tion of law [(although a more precise characterization might be a
“non-genuine” issue of fact).3

The presence or absence of an evidentiary dispute is not always
apparent from a court’s opinion in a summary judgment case. A care-
ful parsing of a court’s discussion may reveal the actual or assumed
existence of a factual dispute. Often, however, the opinion is not in-
formative. When a court is satisfied with the result it has reached, it
may have little interest in spelling out its analysis so as to provide
guidance and promote coherence in summary judgment law. The
difficulty of determining the precise ratio decidendi of court opinions
in this field complicates any attempt to develop a principled analysis
of summary judgment law.

Another difficulty is the lack of any line of demarcation, let alone
a bright line, between fact and law. Instead, there is a spectrum rang-
ing from fact to law, in which a large continuum between the two
extremes is occupied by mixed questions of law and fact and by ques-
tions of ultimate fact.

At one extreme of this spectrum lie so-called historical facts. A
historical fact is a thing done, an action performed, or an event or oc-
currence. Some historical facts may be proved by direct evidence.
Others, such as notice, intent, or other states of mind, are proved by
inference from evidence of other facts. The resolution of disputes over
historical facts or the inferences to be drawn from them is a jury func-
tion. A dispute over historical facts or inferences, if genuine and ma-
terial within the meaning of Rule 56, precludes summary judgment.

At the other extreme of the spectrum lie issues of law. When the
facts material to the application of a pure rule of law are undisputed,
the application is a matter of law for the court, requiring no trial. For
example, summary judgment is proper when undisputed facts estab-
lish that a requisite element of a claim or defense is lacking, as in
Celotex Corp. v. Catrett, where the issue on summary judgment was
whether plaintiff had adduced proof of exposure to products manufac-
tured by defendant, an essential element of the claim. When there is
no dispute over the sufficiency of evidence establishing the facts that
control the application of a rule of law, summary judgment is the ap-
propriate means of deciding the issue. Such issues include whether an

43. See the discussion of genuine disputes in Chapter 6.
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action is barred by a statute of limitations,** by res judicata,*® by
collateral estoppel,*é or by lack of standing*’ or jurisdiction.*® They
alse include issues turning on statutory interpretation®® and the
evaluation of an administrative record,®® such as whether the findings
of an agency are supported by substantial evidence.5!

When the application of a rule of law depends on the resolution of
disputed historical facts, however, it becomes a mixed guestion of law
and fact. Plaintiff’s standing to sue, for example, may turn on activi-
ties of the plaintiff that are in dispute.5? Whether the statute of lim-
itations has run may depend on a dispute over when plaintiff received
notice.5? Such disputed facts normally preclude summary judgment.>*

Mixed questions of law and fact arise in a variety of other forms.
Normally, the legal questions presented are resolved by the court and
the fact issues by the jury.®® Contract disputes, though frequently
questions of law, may present mixed questions;*¢ when the court
determines that a document is ambiguous, for example, the jury re-
solves evidentiary disputes such as what the parties intended. Consti-

44. See, e.g.. Maggio v. Gerard Freezer & Ice Co., 824 F.2d 123, 125-29 {1st Cir.
1987].

45. See, e.g., Springs v. First Nat’l Bank of Cut Bank, 835 F.2d 1293, 1295-96 (9th
Cir. 1988].

46. See, e.g., Ayers v, City of Richmond, 895 F.2d 1267, 1270-72 (9th Cir. 1990].

47. See, e.g., Dellums v. U.S. Nuclear Regulatory Comm'n, 863 F.2d 968, 971 n.5
{D.C. Cir. 1988).

48. See, e.g., Ball v. Metallurgie Hoboken-Overpelr, §.A., 902 F.2d 194, 196-98 {2d
Cir}, cert. denied, 111 8. Ct. 150 (1990].

49. See, e.g., Edwards v, Aguillard, 482 U.S. 578 (19871,

50. See, e.g., id.

51. See, e.g., Holley v. Seminole County School Dist., 755 F.2d 1492, 1499-1500
{11th Cir. 1985).

52. See, e.g., Lujan v. National Wildlife Fed’'n, 110 8. Ct. 3177, 3187-89 {1990},

53. See, e.g., Durham v. Business Management Assocs., 847 F.2d 1505, 1509-10
(11th Cir. 1988).

54. Of course, summary judgment should not be denied simply on the strength of
the nonmoving party’s assertion of fact disputes. Such assertions should be put to the
test to determine whether they raise a genuine and material issue sufficient to defeat
summary judgment on the issue of law presented. See the discussion of material and
genuine disputes in Chapters 5 and 6.

55, See Prosser and Keeton on the Law of Torts 236-37 [W. Keeton 5th ed, 1984). In
such cases, special verdicts will often be used. See Fed. R. Civ. P. 49,

56. See, e.g., Ransom v. U.S,, 900 F.2d 242, 244 (Fed. Cir. 1990].
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tutional issues, though generally questions of law, may be mixed
questions when they turn on factual determinations.>’

Although the terms are sometimes used interchangeably, it is use-
ful to distinguish mixed questions of law and fact from questions of
ultimate fact. Mixed questions generally require the resolution of dis-
putes over historical fact. Ultimate facts present a different kind of
“factual” inquiry, one involving a process that “implies the applica-
tion of standards of law.”58 Like some historical facts, ultimate facts
are derived by reasoning or inference from evidence, but, like issues of
law, they incorporate legal principles or policies that give them
independent legal significance. They often involve the charac-
terization of historical facts, and their resolution is generally out-
come-determinative.

Ultimate facts occupy a broad segment of the spectrum between
fact and law. Where on that spectrum a particular ultimate fact be-
longs depends on whether it is predominantly factual or legal. For ex-
ample, whether a defendant used due care in the operation of a vehi-
cle®? or was driving in the course of employment®0 or whether that
person’s acts were the proximate cause of plaintiff’'s injuries®! are all
questions of ultimate fact that are predominantly factual rather than
legal and therefore clearly for the jury. Similarly, whether a person
had reasonable cause,%? acted within a reasonable time,3 or can be
charged with notice®* are predominantly factual {though outcome-
determinative) questions. The resolution of such questions turns on
an assessment of human behavior and expectations within the com-

57. Compare, ¢.g., Edwards v. Aguillard, 482 U.5. 578 [1987] with Foremaster v.
City of St. George, 882 F.2d 1485 (10th Cir. 1989, cert. denied, 110 S. Ct. 1937 {1990).
In Edwards, the determination whether a Louisiana statute violated the establishment
clause of the Constitution depended on a finding of legislative intent, a matter in
which the court has more expertise, so the decision was made by the court, In Fore-
master, the determination whether a city’s logo depicting the local Mormon temple vi-
olated the establishment clause turned on a determination of how a reasonable person
would react in viewing the logo, and so was a question for the jury.

58. Baumgarter v. U.S., 322 U.8. 665, 671 (1944].

59. See, e.g., Goosman v. Pyle, 206 F. Supp. 120, 124-28 {ID. Md. 1962,.

60. See, e.g., Wilson v. Chicago, M., §t. P. & P, R.R,, 841 F.2d 1347, 1354-57 {8th
Cir. 1988).

61. See, e.g., Gregory v. City of Rogers, 921 F.2d 750, 757 {8th Cir. 1990).

62. See, e.g., UL.S. v. Warner, 855 F.2d 372, 374 [7th Cir. 1988}

63. See, e.g., West Am. v. Aetna Casualty & Sur. Co., 915 F.2d 1181, 1184 (8th Cir.
1990).

64. See, e.g., Century Indem. Co. v. Shakespeare, 74 F.2d 392, 394 (10th Cir. 1934},
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mon experience of jurors. Concerning issues of this sort, traditionally
resolved by juries, the Supreme Court said in 1873: “It is assumed
that twelve men know more of the common affairs of life than does
one man, that they can draw wiser and safer conclusions from admit-
ted facts thus occurring than can a single judge.”

Near the opposite end of the spectrum lie those ultimate facts that,
though nominally facts, have a high law content. Their resolution {in
the absence of evidentiary disputes) turns on matters of law and pol-
icy and on technical issues underlying the legal scheme. The admin-
istration of the rules under which they arise benefits from consis-
tency, uniformity, and predictability. Whether an instrument is a se-
curity,% whether a plaintiff is a public figure,5” whether a publication
is not copyrightable as historical, % whether an invention was reduced
to practice,%” and whether a carrier operated as a common carrier’® are
questions of ultimate fact calling for the interpretation and
application of essentially legal standards.

Most of the difficulty is encountered in the middle range of the
spectrum. Here considerations of public policy and individual justice
overlap, making issues less susceptible to categorization. Although
the decision involves the application of a legal {generally statutory)
standard, the court must decide whether the context in which the
question arises makes it more appropriate for decision by judge or by
jury. For example, whether an employee whose duties bring him into
contact with ocean-going vessels is a “seaman” within the meaning
of the Jones Act is a question of ultimate fact because the finding has
direct legal consequences, but in some circumstances it may be more
appropriately decided by a jury.”! A court faced with making such an
allocation between judge and jury should not reach that issue until it

66. See, e.g., Schaafsma v. Morin Vt. Corp., 802 F.2d 629, 637 [2d Cir. 1986},

67. See, .g., Dameron v. Washington Magazine, 779 F.2d 736, 740 (D.C. Cir. 1985},
cert. denied, 476 U.S. 1141 {1986).

68. See, e.g., Hearn v. Meyer, 664 F. Supp. 832, 851 {S.D.N.Y. 1987].

69. See, e.g., Barmag Barmer Maschinenfabrik AG v. Murata Mach., 731 F.2d 831,
837 (Fed. Cir. 1984].

70. See, e.g., U.S. v. One Rockwell Int’l Commander, 754 F.2d 284, 287 {8th Cir.
1985].

71. See, e.g., Gizoni v. S. W, Marine, 909 F.2d 385, 38788 {9th Cir. 1990} {disputes
over whether the ship was in navigation and whether the employee was actually a
member of the ship’s crew presented jury questions}); see also text accompanying notes
88-89 {discussion of McDermott Int’l v. Wilander).
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has determined whether historical facts material to the decision are
in dispute. Thus, if a dispute exists over the terms or conditions of an
employee’s employment, summary judgment is generally inappropri-
ate.”2 However, when the dispute is not over historical facts but over
their legal significance, such as whether an employee’s position
should be characterized as “policy-making” for purposes of a claim
under the civil rights laws, the issue may be appropriate for summary
judgment.’3

As noted, courts determining whether such a question should be
treated as one of fact or law do not often find direct assistance in
precedent. Not only do courts often fail to explicate reasoning on this
aspect of summary judgment, but the question arises in the shadowy
middle ground between fact and law where decisions may be too fact-
driven to be entitled to much precedential weight. There are, how-
ever, a number of relevant factors and considerations that can provide
useful guidance. Courts have generally used a functional test, assess-
ing whether the question is more suitable for resolution by a court or
a jury. The Supreme Court has endorsed such an inquiry in the
allocation of functions between trial and appellate courts:

[Tlhe appropriate methodology for distinguishing questions of fact
from questions of law has been, to say the least, elusive.

.. . Perhaps much of the difficulty in this area stems from the
practical truth that the decision to label an issue a “question of law,”
a “question of fact,” or a “mixed question of law and fact” is some-
times as much a matter of allocation as it is of analysis. At least in
those instances in which Congress has not spoken and in which the
issue falls somewhere between a pristine legal standard and a simple
historical fact, the fact/law distinction at times has turned on a de-
termination that, as 2 matter of the sound administration of justice,
one judicial actor is better positioned than another to decide the is-
sue in question.’* (citations omitted|

As suggested above, the functional inquiry involves several factors,
including whether the issue falls within the common experience of
jurors, whether its resolution involves the kinds of decisions tradi-

72. See, e.g., Heller v. Champion Int’l Corp., 891 F.2d 432, 435 (2d Cir. 1989).

73. See, e.g., Horton v, Taylor, 767 F.2d 471, 478 {8th Cir. 1985].

74. Miller v. Fenton, 474 U.S. 104, 113-14 {1985). Implicit in such an allocation, of
course, is also a judgment about the extent to which a determination at trial should be
subject to review on appeal. Issues allocated to jury determination are far less suscepti-
ble to review than those decided by the court.
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tionally entrusted to jurors, and whether a judgment of peers is desir-
able. Illustrative is a decision under the Buy American Act holding
that the determination whether certain hacksaw blades were
“domestic end products,” exempt under the Act though manufac-
tured from imported materials, presented a jury question.’®> To
qualify, the blades had to be “manufactured in the United States sub-
stantially all from articles, materials or supplies . . . produced, or
manufactured . . . in the United States.” In holding the application of
this standard to be a jury question, the court stated that it did “not
mean to . . . reject the well established principle that application of
standards set by statutes, regulations and precedent to undisputed
facts will normally give rise to a ‘question of law’ for the court. That
principle ensures that the law is applied in a uniform and predictable
fashion.”’® The decision of that case, however, required an evaluation
of the entire manufacturing process of the blades to arrive at a
determination, on the peculiar facts of that case, whether it resulted
in a domestic end product. This involved “a fact-intensive, case-by-
case task of choosing between reasonable, conflicting inferences based
on common sense judgment.”’” As a case involving complex facts and
vague and individualized rules, it was held to fall on the fact side of
the spectrum.

Where, on the other hand, a decision is likely to have significant
precedential impact on the resolution of an issue imbued with the
need for consistency and reasoned resclution, the balance tilts toward
determination by the judge rather than the jury. The Supreme Court
has stated, albeit in the context of allocation between trial and appel-
late courts, that “[r]egarding certain largely factual questions in some
areas of the law, the stakes—in terms of impact on future cases and
future conduct—are too great to entrust them finally to the judgment
of the trier of fact.”78 If a decision will immediately affect a class of
persons or groups, making it in the nature of judicial rule making, it
generally should be treated as a question of law, For example, the
question of whether homosexuals constitute a suspect or quasi-sus-
pect class for purposes of the equal protection clause creates a widely

75. U.S. v. Rule Indus., 878 F.2d 535 {1st Cir. 1989).

76. Id. at 542.

77.1d.

78. Bose Corp. v. Consumers Union of U.S., 466 U.8. 485, 501 n.17 (1984},
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applicable rule of law and should be decided by the court.”? Similarly,
whether transportation of explosives on the highways constitutes
ultrahazardous activity for purposes of imposing strict liability is an
issue for the court to decide, but whether a particular driver’s conduct
in driving a truck loaded with explosives at speeds barely within
posted limits is a violation is a question for the jury.® The former has
direct ramifications for many drivers and for society at large, whereas
the latter is a fact-specific inquiry primarily affecting the one driver.8!

The policy implications surrounding an issue may make summary
judgment the preferred means of resolution. In Anderson v.
Creighton, for example, the Supreme Court ruled that whether a gov-
ernment agent was entitled to qualified immunity could be decided as
a matter of law, even though the decision turns on a determination
whether a reasonable person in the defendant’s position could have
believed his or her actions to have been lawful.82 The Court explained
that the purpose of the rule is to protect government agents from
having to submit to pretrial discovery, a public policy concern better
addressed by courts than juries.’3 Similarly, although probable cause
for arrest and reasonableness of force used are normally jury
questions,B* where there are no material disputes over what tran-
spired and the case turns on a policy determination, courts may re-
solve these questions on summary judgment.8> Causation, generally a
jury issue, has been decided by a court in the context of a standing

79. See, e.g.. High Tech Gays v. Defense Indus. Sec, Clearance Office, 895 F.2d 563
{9th Cir. 1990).

80. See Keeton, Legislative Facts and Similar Things: Deciding Disputed Premise
Facts, 73 Minn. L. Rev. 1, 20 {1988).

81. See also Columbia Pictures Indus. v. Professional Real Estate Investors, 866 F.2d
278 [9th Cir. 1989] {court decides as a matter of law that the renting of movies by a
hotel to its patrons does not violate the Copyright Act, an evaluative question that ar-
guably would be proper for a jury except that it potentially affects a large segment of
the public}.

82. Anderson v. Creighton, 483 U.S. 635 (1987]. But see Pleasant v. Lovell, 876 F.2d
787, 798-800 {10th Cir. 1989} [question of qualified immunity turns upon a jury de-
termination whether the defendants conspired to deprive plaintiffs of their First
Amendment rights}],

83. See also Keeton, Creative Continuity in the Law of Torts, 75 Harv. L. Rev. 463,
503-05 {1962} (jurors are likely to disregard the law in order to achieve certain results,
and thus should not always be allowed to decide questions with far-reaching results).

84. See, e.g., Lynch v. Anderson, 880 F.2d 1003, 1004-05 [8th Cir. 1989}, Blanken-
ship v. Kerr County, 878 F.2d 893, 895-9¢6 {5th Cir. 1989).

85. See Collins v, Nagle, 892 F.2d 489, 494-95 {6th Cir. 1989}, Gramenos v, Jewel
Co., 797 F.2d 432, 438 {7th Cir. 1986), cert. denied, 481 U.S. 1028 (1987}
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challenge as a mixed question primarily involving policy.®¢ And such
antitrust policy issues as whether the exchange of price-related
information or the maintenance of industry-wide licensing agree-
ments constituted unlawful conspiracies have, in the absence of evi-
dentiary disputes, been decided on summary judgment.8”

Courts have not always employed or at least explicated the kind of
reasoning discussed in this section. There has been, to begin with, a
strong tendency to let all issues go to the jury without discriminating
among them. Judges may see this not only as conventional, but also
as convenient, because it reduces judicial effort and the risk of rever-
sal. Moreover, judges are less inclined to write in detail about the dis-
position of procedural issues such as summary judgment. Neverthe-
less, the conscientious judge confronted with a motion for summary
judgment, concerned not only with arriving at a correct and well-
grounded decision but also with the sound administration of justice,
will strive for a principled resolution of the court-versus-jury issue.
The analysis in this section offers gunidance for that task. The follow-
ing section illustrates the application of this analysis in a range of de-
cided cases.

Applications

In this section, we explore courts’ characterization of various disputes
as questions of fact, law, ultimate fact, or mixed questions of fact and
law, and their determination whether the disputes were appropriate
for resolution by summary judgment. The sampling of the case law is
illustrative rather than comprehensive, including only a small portion
of all summary judgment cases. We have selected cases in which the
court explicitly characterized the dispute or where the characteriza-
tion is at least apparent from the opinion. In some of the cases, the
court not only explicitly characterized the dispute but also explained
the basis for its determination that the issue was better resolved by
the court or jury. In other cases, we derive the court’s reasoning from
the context of the decision.

86. Dellums v. U.S. Nuclear Regulatory Comm’n, 863 F.2d 968, 971 n.5 (D.C. Cir.
1988) {involving causation or “redressability,” the likelihood that plaintiff’s alleged in-
juries would be redressed by a favorable decision).

87. See, e.g., U.S. v. Container Corp., 393 U.S. 333 {1969}; U.S. v. Gypsum Co., 340
U.S. 76 (1950).
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Admiralty and Maritime

Whether a person is a seaman for the purpose of the Jones Act has
traditionally been considered a question of fact for the jury.’8 How-
ever, the Supreme Court recently classified it as a mixed question of
law and fact that may, in appropriate circumstances, be resolved on
summary judgment:

[T]he question of who is a “member of crew,” and therefore who is a
“seaman,” is better characterized as a mixed question of law and
fact. When the underlying facts are established, and the rule of law is
undisputed, the issue is whether the facts meet the statutory stan-
dard. . ..

It is for the court to define the statutory standard. “Member of a
crew” and “seaman” are statutory terms; their interpretation is a
guestion of law. The jury finds the facts and, in these cases, applies
the legal standard, but the court must not abdicate its duty to deter-
mine if there is a reasonable basis to support the jury’s conclusion. If
reasonable persons, applying the proper legal standard, could differ as
to whether the employee was a “member of a crew,” it is a question
for the jury. . . . The inquiry into seaman status is of necessity fact-
specific; it will depend on the nature of the vessel, and the em-
ployee’s precise relation to it. . . . Nonetheless, summary judgment
or a directed verdict is mandated where the facts and the law will
reasonably support only one conclusion.??

In a recent Ninth Circuit admiralty case,®0 the appellate court
found that the trial court had improperly resolved several issues by
summary judgment. Whether a provision in defendant’s marine in-
surance policy constituted a warranty depended on the intentions of
the parties, raising a question of fact that should have gone to trial.?!
Whether a broker was an “agent” of the insurer depended on what he
was doing for whom; this too presented a factual issue, subject to a
genuine dispute, and thus precluded summary judgment.®? Finally,
whether the insurer was estopped from asserting a breach of warranty
by the insured because it had not promptly denied coverage upon
learning of the alleged breach depended on when the insurer received
notice of the insured’s claim, a question of fact precluding summary

88. See, e.g., Gizoni v. $.W. Marine, 909 F.2d 385, 387 (9th Cir. 1990).
89, McDermott Int’l v. Wilander, 111 S. Ct. 807, 818 {1991).

90. Suydam v. Reed Stenhouse of Wash., 820 F.2d 1506 (9th Cir. 1987).
91, Id. at 1508-09.

92. Id. at 1510.
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judgment.®? All these issues involved disputes over historical facts,
not appropriate for summary judgment.

Antitrust

The Eighth Circuit recently held that whether the transfer of a prod-
uct from a parent corporation to its wholly owned subsidiary was a
“sale” subject to the Robinson-Patman Act is a question of law, and
therefore affirmed summary judgment for defendants.?* Antitrust
policy considerations, and desire for coherence in the law, lay behind
the court’s decision to treat this as a matter of law rather than a case-
by-case factual determination:

The relationship between “buyer” and “seller” must be considered,
for the Robinson-Patman Act, like the Sherman Act, is designed to
protect competition, and it should not reach activity that has no
economic consequence.

. .. [Ilt would, in our opinion, be completely anomalous to hold,
on the one hand, that the cooperative is a single enterprise which
cannot conspire with itself under the Sherman Act, and, on the other
hand, that the same single enterprise cannot enjoy the fruits of verti-
cal integration by transferring goods between its constituent units at
a “price” below what it charges outsiders.”

Most courts considering the question have held that a dispute over
the definition of the relevant product market is a “factual inquiry for
the jury.”6 But it is critical to determine whether the dispute is over
historical facts or matters of policy. Thus, the Second Circuit recently
resolved a dispute over the relevant product market by summary
judgment.®” The plaintiff’s claim that the relevant market comprised
“general interest daily newspapers directed primarily to upscale
readers” was rejected on a summary judgment motion because
“Iplaintiff’s] market definition is implausible as a theoretical
matter.””® The court found the proposed market definition far too

93 Id. at 1510-11.

94, City of Mount Pleasant v. Associated Elec. Co-op, 838 F.2d 268 {8th Cir, 1988).

95. Id. at 278~79.

96. Thurman Indus. v. Pay ‘N Pak Stores, 875 F.2d 1369, 1374 {9th Cir. 1989). See
also Stone v. William Beaumont Hosp., 782 F.2d 609, 615 n.5 {6th Cir. 1986}; General
Indus. Corp. v. Hartz Mountain Corp., 810 F.2d 795, 805 {8th Cir. 1987},

97. Belfiore v. New York Times Co., 826 F.2d 177 (2d Cir. 1987], cert. denied, 484
U.5. 1067 {1988},

98. Id. at 180.
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narrow to reflect commercial realities.?” This determination was
supported by case law and involved antitrust principles more familiar
to a court than to a jury.

The Ninth Circuit, one of the courts to hold that a dispute over
product market is a jury question, has held that the geographical
boundaries of a market present a question of law.1% The court did not
elaborate, but its analysis of the actual boundaries suggests why it
regarded this as a legal question unsuited for a jury. The boundaries
dispute involved esoteric cost-benefit analyses, concerning not only
the products currently produced by the parties but also products they
might vet produce. The inquiry went far beyond the straightforward
finding of historical facts or commonsense judgments for which juries
are best suited.

Whether defendants had the “capacity to conspire” was character-
ized by the Second Circuit as a mixed question of law and fact that
“requires a thorough application of the [legal] principles to the
facts.”!01 The court acknowledged that the district court “correctly
noted that capacity to conspire is determined by the economic reali-
ties of the alleged coconspirators’ relationship, and accurately recited
the applicable rationale and underlying elements we articulated in |an
earlier case).”!02 However, this legal analysis does not proceed in a
vacuum; it must be applied to the facts of the given case. The Second
Circuit noted several facts that needed to be ascertained: “the number
and nature of the agent’s functions, whether the agent acts in its own
interests or in the supplier’s, and whether the alleged coconspirators
are in reality under the control of a single individual or entity,”103
{Genuine disputes over such matters would have precluded summary
judgment, but because plaintiff lacked evidence of a conspiracy,
summary judgment was properly granted.!94)

The Third Circuit has implicitly agreed that capacity to conspire
presents a mixed question of law and fact, with the court resolving le-

99 1d.

100. R. C. Dick v. Thermogenics, 890 F.2d 139, 143 (9th Cir. 19891,

101. Belfiore v. New York Times Co., 826 F.2d 177, 182 (2d Cir. 1987), cert. denied,
484 U.S. 1067 (1988).

102. Id.

103. Id. {citations omitted).

104. Id. at 182-83.

24  Analysis and Decision of Summary Judgment Motions



gal questions in its charge to the jury, which then makes the neces-
sary factual determinations 10>

Whether actions by defendants constituted an “unreasonable” re-
straint of trade was implicitly treated by the Ninth Circuit as a ques-
tion of law.106 Thus, where there was no dispute over the actual
conduct of defendants—making its facilities available for only a single
trade show and leasing it to the highest bidder—summary judgment
for defendants was appropriate because the trial court found that it
did not constitute an unreasonable restraint on trade 197

In a case involving a movie theater’s claim that distributors and
competitor theaters conspired to keep it from obtaining licenses to
show movies, the court reversed a summary judgment, holding that
the following disputes were factual in nature and should have gone to
trial: whether bids from various theaters were “superior” to those of-
fered by plaintiff, whether one of plaintiff's competitors possessed
monopoly power; whether monopoly power, if any, was “willfully”
acquired through predatory or anticompetitive conduct; and whether
plaintiff suffered a causal antitrust injury.108

Civil Rights and Constitutional Law

Whether a police arrest was reasonable under the circumstances pre-
sented a question of ultimate fact, fraught with policy considerations
transcending the particular case.!0° Therefore, the Seventh Circuit

105. Weiss v. York Hosp., 745 F.2d 786, 813 [3d Cir. 1984}, cert. denied, 470 U.S.
1060 {1985). The court recounted the trial court’s approach with approval:
The district court concluded, and instructed the jury, that the medical staff
was an “unincorporated division” of the hospital, and as such the two were
legally a “single entity” incapable of conspiring. In addition, the court in-
structed the jury that the hospital, as a corporation, could act only through its
“officers and agents,” and that in proving that York had so acted, the plain-
tiffs had not shown the existence of a “contract, combination . . . or conspir-
acy.” The court also instructed the jury, however, that if they found that
some or all of the individual defendants took action against the plaintiffs “in
whole or in part in their individual capacities . . . then such individual-named
defendants are, under the law . . . legally capable of conspiring with York
Hospital. . . .” {footnote omitted)
Id.
106. Ferguson v. Greater Pocatello Chamber of Commerce, 848 F.2d 976 {9th Cir,
1988).
107. I1d. at 982,
108. Movie 1 & 2 v, United Artists Communications, 909 F.2d 1245 {9th Cir. 1990).
109, Gramenos v. Jewel Co., 797 E.2d 432 {7th Cir. 1986), cert. denied, 481 U.S.
1028 {1987,
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held, it was best decided by the court rather than a jury, and summary
judgment was properly granted. The court said:

[We cannot] conclude that 195 years after the fourth amendment was
added to the Constitution there must be a jury trial every time the
police arrest a person accused by a store guard who says he saw the
person shoplifting, a trial in which the jury will decide whether the
police used the right investigative techniques. Each jury will have its
own view of appropriate investigation, and the burden of trials will

be a substantial tax on police for the privilege of doing their already
difficult jobs.110

Whether a district is “safe” and therefore not susceptible to chal-
lenge under section 2 of the Voting Rights Act presents a question of
fact that should have precluded summary judgment.!!! The trial court
had held that, as a matter of law, where blacks constituted sixty
percent of the voting age population, the district was immune from a
section 2 suit. The Fifth Circuit reversed. A safe district is one where
blacks are likely to elect the representatives of their choice, and
whether such an election was indeed likely in the challenged district
presented a fact issue for the jury 12

Whether the Central Intelligence Agency had a blanket policy of
denying security clearances to homosexuals should not have been de-
cided on summary judgment,!!3 This was a question of historical fact
within the province of a jury. Whether such a blanket policy, if it
existed, violates the equal protection clause would present a question
of law for the court.1'4

In Horton v. Taylor,'!5 the Eighth Circuit provided a thoughtful
discussion concerning the proper characterization of a dispute over
whether a government emplovee is in a policy-making position for
purposes of Branti v. Finkel 116 analysis. The court noted that such a

110. Id. at 438.

111. Monroe v. City of Woodville, 819 F.2d 507 {5th Cir. 1987}, cert. denied, 484
1.8, 1042 {1988).

112, Id. at 511,

113. Dubbs v. CIA, 866 F.2d 1114, 1118-19 (9th Cir. 1989},

114.Id. at 1119.

115. 767 F.2d at 471.

116. 445 U.S. 507 (1980}, In the Branti line of cases, the Court established criteria
for determining which government employees may be replaced because of their politi-
cal affiliations, The analysis often turns on whether the position involves making pol-
icy.
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dispute often poses a mixed question of law and fact, involving both
factual determinations concerning the nature of the employee’s posi-
tion and application of the legal standard mandated by Supreme Court
law. Under ordinary circumstances, the court may apply the legal
standard after the jury has done the necessary fact-finding. As the
court stated, “In many, perhaps most, cases the dispute will lie over
the nature of the specific job involved, and such factual determina-
tions will resolve the case.”!!7 Therefore, summary judgment will
often be inappropriate in cases of this sort,

However, the case at hand presented a different situation. The
plaintiffs discharged because of their political affiliations were road-
grader operators for the county. Given the undisputed nature of the
jobs, summary judgment was appropriate:

Here, however, the nonpolicymaking, nonconfidential nature of the
plaintiffs’ jobs as such is clear from the record, as is the irrelevance
of party affiliation to the effective operation of a road-grading ma-
chine. The district court’s conclusions depend not on factual findings
regarding particular jobs but, rather, on the general implications of
the plaintiffs’ public employment within the Elrod-Branti constitu-
tional framework . . . . Thus, in this case we believe that we properly
may rule on the issue as a matter of law.!18

Whether an allegedly defamatory statement was false was treated
by the Ninth Circuit as a question of fact.!'® Because plaintiff would
have borne the burden of proof at trial as to falsity, however,
summary judgment for defendant was appropriate where plaintiff’s
evidence “at best, created ambiguity” as to the truth or falsity of de-
fendant’s remarks.!?0 Whether a statement addresses a matter of
public concern for purposes of a defamation suit was held to be a
question of law properly decided by the court.12!

While the court did not elaborate on why these issues presented
questions of law or fact, its classification comports with the analysis
in the previous section. Whether a statement is false is a question of
historical fact, requiring the kinds of credibility determinations and
weighing of evidence suitable for juries. By contrast, the question of

117. Horton v. Taylor, 767 F.2d 471, 478 [8th Cir. 1985).
118. Id.

119. Unelko Corp. v. Rooney, 912 F.2d 1049 [9th Cir. 1990},
120. Id. at 1057.

121. Id. at 1056.
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what constitutes a matter of public concern involves questions of
public policy and First Amendment jurisprudence better resolved by a
court.

Contracts

Whether the phrase “of motor fuel” as used in the Petroleum Market-
ing Practices Act applies only to branded motor fuel or to both
branded and unbranded motor fuel is a matter of law properly decided
on summary judgment.!?? The question involved pure statutory in-
terpretation better handled by a court than a jury.

Whether a franchisor breached an implied covenant of good faith in
its relationship with a franchisee was treated as a matter of law
properly decided on summary judgment.!?3 The alleged bad faith
involved Texaco’s franchising other stations in the vicinity of one of
plaintiff’s stations. Under governing Oregon law, a “good faith”
clause requires parties to adhere to the “reasonable expectations” at
the time a contract is made. Plaintiff offered no evidence that either
party expected Texaco to remove the preexisting franchises, but urged
the court to adopt a broader reading of the “good faith” clause to re-
quire Texaco to remove this preexisting condition. The case presented
pure statutory interpretation in the face of undisputed facts, with the
appropriate inquiry drawing on precedent and setting a standard for
future cases.

In a contract dispute concerning factual disagreement over
whether the agreed terms were met, not simply a dispute over inter-
pretation of the contract, summary judgment was improperly
granted.!?* The contract between an employee trust fund and an in-
surance company provided for coverage against claims after the expi-
ration of the policy only if the wrongful act occurred during the policy
period and the insured gave the insurer written notice of the wrongful
acts during that time. After the policy had expired, suit for wrongful
acts was brought against the fund, and the insurer refused to provide
representation and coverage. The fund argued that it had given notice
during the policy period by submitting a renewal application, a De-
partment of Labor form, and an internal audit, all of which contained

122. Pride v. Exxon Corp., 911 F.2d 251, 253-56 {9th Cir. 1990}

123. Id. at 256.

124, United Ass'n Local 38 Pension Trust Fund v. Aetna Casualty & Sur. Co., 790
F.2d 1428 (9th Cir. 1986).
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information bearing on the alleged wrongful acts. The insurance
company argued that summary judgment was proper because “the
language of the policy was clear and unambiguous and . . . the deter-
mination of ambiguity was a question of law.”1?*> The Ninth Circuit
reversed the summary judgment, stating:

If the interpretation of the language of the contract were the sole
issue, the court might be able to resolve the matter on summary
judgment for only questions of law would be in controversy. . . . [But]
[wlhether the renewal application together with the {Department of
Labor] form and the audit complied with the terms of Clause VI so
as to constitute notice is a material issue of fact . . . . The specific is-
sue here is the meaning or interpretation to be given the material
furnished to defendants by plaintiffs. To put it slightly differently,
what should the insurance company have understood from the in-
formation it was given,126

Whether a contract existed constitutes a mixed question of law
and fact,!?7 involving the application of contract law to the particular
documents or circumstances that allegedly gave rise to a contract.
Where there were no disputes over the facts, and the case turned on
the application of the law of contract formation, summary judgment
was appropriate.!28

Corporations

Where suit was brought against a successor corporation for defective
products manufactured and sold by its predecessor, some of plaintiff’s
theories presented factual disputes that precluded summary resclu-
tion; others posed purely legal questions that were properly decided
by the trial court.!?” The claim that defendant expressly or impliedly
assumed its predecessor’s liabilities raised both questions of law
(contract interpretation) and fact (involving conduct of the parties). In
light of disputes over the latter, summary judgment was in-
appropriate.!3V Plaintiff’s claim that defendant breached its inde-
pendent duty to warn also raised questions of law [concerning when

125. Id. at 1430.

126. Id.

127. Ransom v. U.S., 900 F.2d 242, 244. {Fed. Cir. 1990}
128. Id.

129. Florom v. Elliott Mfg., 867 F.2d 570 {10th Cir. 1989].
130. Id. at 575-76.
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such a duty arises] and fact {because the duty can arise from the rela-
tionship between the successor and the predecessor’s customers), and
summary judgment was inappropriate.!3! However, plaintiff’s claims
that defendant was liable because it continued the same “product
line” as its predecessor and constituted a “continuity of enterprise”
both involved only matters of law. These claims presented no factual
disputes; they required application of the relevant legal doctrines to
the undisputed facts. Therefore, they were properly decided on
summary judgment,!32

Insurance

The materiality of a nondisclosure!?? is ordinarily a jury question.!34
However, the Second Circuit held that if on undisputed facts a jury
could reach only one possible outcome, the question of materiality
should be considered a matter of law resolvable on summary
judgment.!3% The insured’s failure to disclose that a previous insurer
had voided its coverage of the insured’s shipment because it suspected
that the shipment was highly overvalued was clearly material.
Therefore, summary judgment was properly granted to the insurer
that had refused his claim.136

The reasonableness of an insurance company’s policies or of its ac-
tions on a particular occasion is normally a factual issue requiring a
jury determination.}3” However, “reasonableness becomes a question
of law appropriate for determination on motion for summary
judgment when only one conclusion about the conduct’s reasonable-
ness is possible.”138 Where the insurance company denied the in-
sured’s claim because he refused to submit to questioning under oath
as required by the policy, both the policy itself and the company’s ef-

131. Id. at 576-77.

132. Id. at 577-81.

133. Here, “materiality” refers not to whether an issue is material to a cause of
action but to whether the nondisclosure by an insured was material; that is, whether it
might reasonably have led the insurer not to offer the coverage.

134. Knight v. U.S. Fire Ins. Co., 804 £.2d 9, 14 {2d Cir. 1986}, cert. denied, 480 U.S.
932 {1987}

135. Id. at 14.

136, Id.

137. West v. State Farm Ins. Co., 868 F.2d 348, 350 {9th Cir. 1989).

138. Id. at 351.
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forts to enforce it were unquestionably reasonable, so summary
judgment was appropriate.!3?

An insurance company refused to defend or indemnify an insured
against a claim for child molestation.}*? His policy did not provide
coverage for bodily injury that he “expected or intended.” The trial
court granted summary judgment for the insurer, holding that the
insured’s actions were willful as a matter of law. The Ninth Circuit
reversed, citing evidence that the insured intended no harm and
holding that the presence or absence of mens rea posed a factual dis-
pute that should have been left for the jury to resolve.!4!

Intellectual Property

The precise scope and nature of a patent claim presents a mixed
question of law and fact.}#2 Or, as one court put it, “claim interpre-
tation is ultimately a question of law, but resolution of that question
turns in significant part on underlying facts.”14?* Where the question
was whether the omission of certain words in a reissue claim served
to broaden the scope of the patent, disagreements over “the
specification, the prosecution history, and the alleged industry prac-
tice[s]”14* rendered summary judgment inappropriate.

Whether a patent has been infringed presents a question of ulti-
mate fact, with “the ultimate finding of infringement”!% resting on
factual determinations, such as the likelihood that a purchaser would
be deceived. In the absence of a factual dispute, the issue may be
decided on summary judgment.!46

Whether a patent is invalid because the invention would have been
obvious to people in the art presents a mixed question of law and fact:
“the ultimate question is one of law” but is “based on . . . factual in-
quiries,” ¥’ such as the differences between the prior art and the

139. Id, at 351-52.

140. State Farm Fire & Casualty Co. v. Estate of Jenner, 856 F.2d 1359 {9th Cir.
1988).

141, Id. at 1364-65.

142, Tillotson, Ltd. v. Walbro Corp,, 831 F.2d 1033, 1039 [Fed. Cir. 1987].

143. Id.

144, Id.

145. Avia Group Int’l v. L.A. Gear Cal., 853 F.2d 1557, 1565 {Fed. Cir. 1988).

146. Id.

147. Custom Accessories v. Jeffrey-Allan Indus., 807 F.2d 955, 958 {Fed. Cir. 1986},
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claim at issue. When there are no disputes over the relevant facts,
summary judgment is appropriate.!4#

Whether a copyrighted work was performed “publicly” for pur-
poses of 17 U.S.C. § 106 was properly decided on summary judgment
{no fact dispute being asserted) as a question of policy and statutory
interpretation.!*?

Whether two works have “substantial similarity” for purposes of
copyright infringement is a question of fact inappropriate for sum-
mary judgment as long as reasonable minds could differ.15% The Ninth
Circuit used a two-part test for determining substantial similarity:
the “extrinsic” test, concerning objective comparison of the elements
{plot, theme, dialogue, and so on) in the two works, and the
“intrinsic” test, involving a subjective impression of overall similar-
ity. The court announced the rule that whenever there is a triable is-
sue as to the extrinsic test, summary judgment is inappropriate. The
court stated that “[tjo conclude otherwise would allow a court to base
a grant of summary judgment on a purely subjective determination of
similarity,”5! and thus usurp the jury’s role.

Labor

Whether an employer violated the overtime provisions of the Fair La-
bor Standards Act required credibility determinations inappropriate
for summary judgment.!>? The Secretary of Labor brought an action
alleging violations over a two-year period and moved for summary
judgment. The motion included photocopies of defendant’s payroll
records, showing that for a two-week period the defendant failed to
make proper overtime payments. Defendant’s opposition included an
affidavit asserting that he made appropriate payments throughout the
two-vear period with the exception of the two weeks during which
the government investigated him. {He blamed the lapse on the mis-
taken advice of an accountant.}! The district court found this con-

148. Constant v. Advanced Micro-Devices, 848 F.2d 1560, 1572 {Fed. Cir.), cert.
denied, 488 U.S. 892 {1988).

149. Columbia Pictures Indus. v. Professional Real Estate Investors, 866 F.2d 278
[9th Cir., 1989].

150. Shaw v. Lindheim, 908 ¥.2d 531, 533 (9th Cir. 1990).

151. Id. at 537. However, the Ninth Circuit subsequently clarified that this holding
is limited to literary works. Pasillas v. McDonald’s Corp., 927 £.2d 440 {9th Cir. 1991},

152. McLaughlin v. Liu, 849 F.2d 1205 {9th Cir. 1988}
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tention “implausible” and granted summary judgment to the Secre-
tary.

The Ninth Circuit reversed because credibility determinations are
inappropriate at the summary judgment stage, even if the trial court
regards the claims in an affidavit as implausible. The court noted that
Matsushita’s holding concerning the appropriateness of summary
judgment in the face of “implausible” claims concerns only infer-
ences from circumstantial evidence, not evaluations of the credibility
of direct testimony.!33

Whether an employer’s denial of benefits to his employee under an
ERISA disability plan was proper was appropriately decided on sum-
mary judgment where the case turned entirely on interpretation of
the plan.!5* Similarly, a denial of benefits under ERISA severance and
retirement plans was properly decided on summary judgment where
only interpretation of the plans was involved.!55

Whether a collective bargaining agreement required an employer to
arbitrate a dispute with a union was properly decided on summary
judgment where it involved interpreting the agreement and applying
principles of labor law.156

Limitations

In an action against a labor union for breach of the duty of fair repre-
sentation,!®” deciding whether an employee’s action was time-barred
required determining when the employee knew her grievance was
denied {or should have known had she exercised due diligence).
Because this factual matter was disputed, the trial court erred in
granting summary judgment for defendant. 158

Similarly, in a securities law action,!>® whether plaintiff’s claim
was time-barred depended on when plaintiff discovered the alleged
violations [or would have discovered them by exercising reasonable
diligence}. This presented a question of fact that precluded summary
judgment.10 When plaintiff actually discovered the violations was an

153. Id. at 1206-08. See note 279.

154. Jordan v. Cameron Iron Works, 900 ¥.2d 53, 55-58 (5th Cir. 1990).

155. Johnson v. Enron Corp., 906 F.2d 1234, 123940 {8th Cir. 1990).

156. International Union v. Young Radiator Co., 904 F.2d 9, 10 {7th Cir. 1990},
157. Hersh v. Allen Prods. Co., 789 F.2d 230 {3d Cir. 1986},

158. Id. at 232-34.

159. Durham v. Business Management Assocs., 847 F.2d 1505 {11th Cir. 1988).
160. Id. at 1509-10.
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issue of historical fact for the jury. When plaintiff should have dis-
covered the violations falls within the common experience of jurors.

Whether plaintiff’s untimely filing of his retaliatory discharge
claim should be excused under the equitable estoppel doctrine in light
of alleged threats of retaliation by defendant presented an issue of
fact: whether plaintiff’s failure to file a timely claim did indeed result
from defendant’s coercion.!®! In this particular case, plaintiff raised
insufficient evidence to create a triable issue; summary judgment was
properly granted.!62

Personal Injury and Products Liability

Whether a store customer assumed the risk when she stepped on a
slippery floor was the “type of inquiry [that] is a textbook example ‘of
an issue of fact’ inappropriate for determining through summary
judgment.”163 The trial court erred in finding as a matter of law that
the customer had assumed the risk.!64 This issue falls squarely within
the experience of most jurors and has traditionally been entrusted to
them. The jury’s determination involves primarily common sense and
knowledge of human affairs.

By contrast, the propriety of imposing strict liability on a manufac-
turer for the defective design of a product resulting from a substantial
modification by the distributor is a question of law, properly decided
by the court on summary judgment.165 This determination is assisted
by precedent and has implications for society at large.

Securities Fraud

Whether defendant could be held personally liable for the acts of his
corporation as a “controlling person” or “aider and abetter” was ap-
propriately resolved on summary judgment.1%¢ Because, under the law
of the Ninth Circuit, a corporate officer must personally participate
in the alleged misconduct in order to be liable under these causes of
action, and plaintiffs did not allege defendant’s direct involvement
{and defendant denied it], there was no triable issue. All that was left

162. Id. at 1130.

163. Didier v. J. C. Penney Co., 868 F.2d 276, 281 [8th Cir. 1989}.

164. Id.

165. Trevino v. Yamaha Motor Corp., 882 F.2d 182, 184 {5th Cir. 1989).
166. Orloff v. Allman, 819 F.2d 904 {9th Cir. 1987).
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was the legal determination that, even accepting plaintiffs’ allegations
as true, they could not establish liability.!” Thus, summary judgment
was appropriate.168

Whether alleged misrepresentations or omissions in a proxy state-
ment are “material,” i.e., would likely have affected the decision of
reasonable shareholders, is generally a jury question.!6? However, in
the rare case when “reasonable minds cannot differ . . . the issue of
materiality [is] appropriately . . . resolved as a matter of law by sum-
mary judgment.”!70

Torts

Whether an airline’s policy forbidding the transfer of “frequent flier”
coupons violated the rights of a company that brokered such coupons
raised legal issues appropriately resolved by summary judgment but
also factual disputes that should have gone to trial.!”!

The airline adopted a tariff restricting use of the coupons to per-
sons who had “earned” them, and sought a declaratory judgment that
the tariff was reasonable; the broker sought a declaratory judgment
that the policy was an unreasonable restraint on property. The trial
court issued a declaratory judgment that the tariff was reasonable, but
the Ninth Circuit found that this question of ultimate fact could not
be decided without a full factual record. The court nevertheless
affirmed the grant of summary judgment on this cause of action, de-
termining that the coupons were a contractual item rather than
“property” and thus the broker’s claim of unreasonable restriction on
the alienation of property was inapposite. The court treated this de-
termination as a pure matter of law.172

The trial court had also granted summary judgment for the airline
on a claim of tortious interference, despite the broker’s affirmative

167. Id. at 907.

168. This case underscores the interplay between law and facts in the summary
judgment context. On the identical facts, summary judgment would have been inap-
propriate in those circuits where one may be a “controlling person” even without di-
rect participation. See, e.g., Metge v. Baehler, 762 F.2d 621, 632 {8th Cir. 1985}, cert.
denied, 474 U.S. 1057 (1986]. In those circuits, one may be liable as a controlling per-
son if one was in a position to control the transaction. Good faith and lack of partici-
pation are affirmative defenses.

169. Berg v. First Am. Bankshares, 796 F.2d 489, 495 [D.C. Cir. 1986].

170. 1d.

171. Transworld Airlines v. American Coupon Exch., 913 F.2d 676 {9th Cir. 1990}.

172. Id. at 686-88.
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defenses of justification, “unclean hands,” and laches. The unclean
hands defense involved the application of a legal concept to undis-
puted facts {concerning the airline’s having tolerated the brokering of
its coupons for some time before adopting the tariff). Therefore, it was
properly decided on summary judgment.!”® The court noted that the
defense of privilege or justification generally hinges on factual de-
terminations, but because the broker had failed to adduce any evi-
dence, summary judgment was appropriate.!”* However, the court
held that the defense of equitable estoppel turned on a factual inquiry
best decided by a jury. Because there was a genuine dispute over
whether the broker had reasonably relied on the airline’s seeming ac-
quiescence in the brokering of the coupons, summary judgment was
inappropriate.!’5

Whether the Navy viclated the Privacy Act by submitting docu-
ments embarrassing to plaintiff in a Claims Court proceeding was
properly decided on summary judgment.!’¢ Although disputes over
intent or willfulness usually require trial, they may be resolved by
summary judgment if there is no disagreement over the events that
transpired and no reasonable jury could reach a conclusion in favor of
the nonmoving party.l”” Here, the Navy's submissions were made in
response to similar submissions by plaintiff and were permitted by
explicit order of the Claims Court. Under the circumstances, no rea-
sonable jury could find the kind of “willful” misconduct necessary for
a violation of the Privacy Act 178

Whether the Bureau of Alcohol, Tobacco and Firearms owed a duty
to the general public to place warnings on explosive devices that it
distributed was a question of law properly decided by summary judg-
ment.!7”® The issue of what duty a defendant owes a plaintiff, in-
volving interpretation of the common law or statutes, is usually
treated as a question of law.!80 Here, there was an even stronger case
for treating it as such: the duty owed by a government agency to the
general public involves important public policy questions.

173. 1d. at 694.

174, id.

175, Id. at 696-97.

176. Laningham v. U.S. Navy, 813 F.2d 1236 (D.C. Cir. 1987].
177.1d. at 1242,

178. Id. at 124244,

179. Tindall v. U.S., 901 F.2d 53, 56 {5th Cir. 1990].

180. See note 55.
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Whether an airline was justified in refusing to permit a passenger
to deplane or was guilty of false imprisonment was properly decided
on summary judgment where there was no disagreement about what
transpired.!8! This question of ultimate fact implicated public policy
concerns better addressed by the court than a jury:

Abourezk argues that the detention became unlawful once he re-
voked his consent to remain a passenger, and that the airline must
demonstrate a reason why it was unable to deplane Abourezk once
he had revoked his consent to remain aboard the plane.

The utter impracticality of such an approach is manifest. Al-
though this notion of withdrawing consent might work in many
other false imprisonment contexts, the special concerns that attend
the incredibly busy and dangerous business of common-carrier air
trans%ac;rt requires the sort of approach fashioned by the trial judge
here. '8

181. Abourezk v. New York Airlines, 895 F.2d 1456 [D.C. Cir. 1990).
182, Id. at 1458.
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Chapter 4
Summary Judgment in Bench Trials

Rule 56 makes no explicit distinction between jury and bench trials.
However, the rule is designed as a pretrial mech