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1. Background 


In early 1985, the Honorable Pierce Lively, then chief judge of 
the Sixth Circuit, asked the FederalJudicial Center to assist in eval
uating the circuit's pre-argument conference program, which had 
been in operation for approximately three years. J 

Sixth Circuit Local Rule 18 establishes the following pre-argu
ment conference procedure. Attorneys on the staff of the court 
conduct conferences, generally by telephone, with the attorneys in 
most civil appeals to (1) explore settlement possibilities, (2) resolve 
procedural issues, and (3) clarify issues in the appeal. Settlement 
negotiations often continue after the conference through follow-up 
efforts of the court's conference attorneys. In particular cases, a pre
argument conference order may be entered specially tailoring 
briefing schedules. All conference-related discussions are kept 
confidential from the court.2 

After two years of the conference program, the court conducted 
an internal study to evaluate its performance, but the results proved 
inconclusive.3 The court thought that a larger, more systematic 
approach was needed and decided to enlist the resources of the 
Federal Judicial Center. 

The Center decided to design the evaluation of the Sixth Circuit's 
pre-argument conference program as a controlled experiment.4 

1. Rule 33 of the Federal Rules of Appellate Procedure authorizes courtS to con
duct pre-argument conferences for purposes of simplifying issues and exploring set
tlement. The Sixth Circuit adopted Local Rule 18 establishing the pre-argument 
conference procedure in April 1981. The procedure was made applicable to all civil 
appeals from the district courtS in which the notice ofappeal is filed on or after August 
1, 1981. The program was implemented with the hiring of the first conference 
attorney in November 1981 and became fully operational in January 1982. Rule 18 is 
contained in Appendix C of this report. 

2. Sixth Circuit Local Rule 18(c)(3) & (4). 
3. The internal srudy focused on a group of appeals filed in the first six months of 

1983. Cases in this group were compared with a sample ofappeals filed during the first 
six months of 1981. The 1981 appeals would have been subjected to the conferencing 
procedure had Local Rule 18 been in effect. (A summary of the results of the study is 
on file with the Federal Judicial Center's Information Services Office.) 

4. Two earlier Center evaluations of the Civil Appeals Management Plan in the 
Court of Appeals for the Second Circuit had been conducted as controlled experi
ments. See J. Goldman, An Evaluation of the Civil Appeals Management Plan: An Ex
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Chapter One 

Opporrunities for conducting formal experiments in an actual court 
setting are relatively rare and pose a number of challenges to the re
searchers and court.s Despite the challenges, the court opted for the 
experiment proposed by the Center. 

It should be noted that this study focused exclusively on the con
ferencing program in the Sixth Circuit, which differs considerably 
from programs in other courts. The Second Circuit's Civil Appeals 
Management Plan (CAMP), for example, conducts the majority of its 
conferences face to face with counsel, whereas the Sixth Circuit holds 
more than 93% of its conferences over the telephone. There are 
other differences as well in the way in which conferences are con
ducted, the degree of follow-up, and how the programs are staffed.6 

periment inJudicial Administration (Federal Judicial Center 1977), and A. Partridge &. 
A. Lind, A Reevaluation of the Civil Appeals Management Plan (Federal Judicial 
Center 1983). See Illso J. Goldman, Ineffective Justice (1980); Goldman, The Civil Ap
petds MlmIIgmumt Pkm: An Erperimmt in AppeJillte ProceduTal Reform, 78 Colum. L. 
Rev. 1209 (1978). 

5. Sre Experimentation in the Law: Report of the Federal Judicial Center Advisory 

Committee on Experimentation in the Law (Federal Judicial Center 1981). 
6. For an overview of CAMP-type programs in the U.S. courts of appeals, see Note, 

"CAMP"ing Is 011 the Rise: A Survey afJudicially-bnplemmted Pre-Argll:l1fe1lt Programs in 
the United Sutes CiT",it ColI.TtJ afAppeal, 1987 J. Dispute Resolution 89. As of the 
completion of this study, conferencing programs are in place in the fOllowing circuits: 
District of Columbia, Second, Eighth, Ninth, and Tenth. 

Conference programs have been implemented in a number of state court systems. 
Sre D. Steelman &. J. Goldman, The Setdement Conference: Experimenting with Ap
pellate Justice: Final Report (National Center for State Courts 1986). 
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2. Objectives and Methodology 


The purpose of the study was to detennine whether the Sixth Cir
cuit conference program was meeting its stated objectives. Those 
were (1) to save judge time by facilitating settlement and early termi
nation of cases without judicial involvement, (2) to lessen case man
agement burdens by clarifying procedural matters, and (3) to simplify 
and clarify issues on appeal. 

The court also believed that the program was reducing procedural 
and substantive motions, and it asked the Center to determine 
whether this was the case. Finally, the court asked the Center 
whether any particular types of cases are more amenable to 
settlement than others, so as to learn whether program resources 
might be most productively focused on particular kinds ofcases. 

After extensive discussions with staff of the Sixth Circuit, an eval
uation strategy was implemented for studying the pre-argument 
program.The study was conducted using the control group method. 
Two groups were randomly drawn from the cases typically eligible 
for pre-argument conferences. These groups were a "treatment 
group" (the cases to be conferenced) and a "control group" (cases not 
to be conferenced). Using the fully randomized control group 
method enabled us to draw much stronger conclusions about the 
impact of the program than we could from a less methodologically 
rigorous approach. The case selection phase lasted for about 
seventeen months, beginning in March 1985 and ending when there 
were approximately 1,500 cases in the study. Conference-eligible 
cases included all civil appeals except prisoner, pro se, Social 
Security, agency (except for FDIC and Small Business 
Administration cases), original action, and tax court cases. The case 
types that were excluded were thought to be not generally amenable 
to settlement or were otherwise inappropriate for involvement in the 
conference procedure. 
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3. Summary of the Major Findings 

Like most innovative efforts, the Sixth Circuit's pre-argument 
conference program operates in an environment ofhigh expectations. 
This study was able to confirm that a number of the settlement and 
case management objectives of the conferencing program are being 
met. We were unable, however, to substantiate or confirm all of the 
expected program effects. This summary of the major findings of the 
study is organized around the major questions and issues that the 
study was expected to address. 

The objective of this report is to present the findings and conclu
sions of the study to the court in a clear and concise manner. Tables 
containing statistical information have been placed in Appendix A 
and are referred to in the appropriate discussions within the report. 

Does the program increase the numbers ofappeals that are settled, 
voluntarily dismissed, or dismissed for want ofprosecution? 

Analysis of the study data points to a very clear and substantial ef
fect on the workload of the court. We were able to establish that 
about 69% of the conference-eligible appeals in the control group 
reached argument or submission.' For appeals that were subjected to 
the pre-argument conference procedures, the number ofcases argued 
orally or submitted on the briefs was reduced to 57%. (See Table 1.) 
This means that the program resulted in a reduction of 12% in the 
number of conference-eligible cases that would otherwise have been 
submitted.s 

7. The tenn submission is used throughout this report to include both appeals ar
gued orally and those submitted on the briefs. Cases that are submitted requite specific 
attention of the judges on the panel to which a case is assigned. The pre-argument 
conference program aims to reduce the number of appeals that ultimately reach sub
mission. 

8. According to annual reports submitted by the court, there has been a steady 
increase in settlement rates over the course ofthe program. Based on data compiled by 
the conference attorneys during the period of the srudy, reported rates increased by 
5% per year. The trend has continued, with the court reporting a 49% settlement rate 
fOr 1988. If the 31 % setdement rate found by the Center's srudy in control group 
cases has held constant, tbe program now may be removing 18% of all conference
eligible cases from the court's calendar. It should be noted the rates cited by the 
Conference Attorney's office ate raw calculations of the percentage of conferenced 
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Chapter Three 

What is the impact ofthe 12% reduction on the worklcad ofthe court? 

For calendar years 1985 and 1986, approximately the period cov
ered by the study, data from the pre-argument conference program 
indicate that a total of 734 cases in 1985 and 668 cases in 1986 
received attention from the program. During this time the flow of 
cases into the program was reduced considerably by the experimental 
procedures, because one third of the appeals eligible for the 
conference program were assigned to the control group. Assuming 
that normally the three conference attorneys are able to process 
about 750 appeals a year, the estimates of program effect from the 
study period indicate that about ninety appeals a year are diverted 
from the court's argument calendar. 

The implications of this finding to the court can be viewed in 
terms of savings in judge time. When recommending the creation of 
new appellate judgeships, the Judicial Conference Committee on 
Judicial Resources uses a standard of one active circuit court judge 
for every eighty-five appeals decided on the merits.9 Using that 
standard, the data indicate that the conferencing program is doing 
the work of 1.06 appellate judges. 

What degree ofconfidence can be attached to the 12% finding? 

We are very confident that our estimates of the program effect on 
the argument calendar are accurate. As with every study of this sort 
there is a range of uncertainty. In this instance, the range of uncer
tainty is quite narrow-the chances are better than nine out of ten 
that the pre-argument conference program diverted between 16.7% 
and 6.9% of the eligible appeals from the court's argument calendar. 
(See Table 1.) 

appeals settled or withdrawn before oral argument or submission on the briefs. As 
such, any observed trends may be largely the result of factors external to the program. 
(Sr 1988 Annual Report of the Pre-Argument Conference Program; 1989 Annual 
Report of the Sixth Circuit. Both reports are on file at the Federal Judicial Center's 
Inrormation Services Office.) 

9. See A. Partridge, The Budgetary Impact of Possible Changes in Diversity 
Jurisdiction 53-54 (Federal Judicial Center 1988), citing a benchmark of255 case par
ticipations per appellate judgeship in appeals decided on the merits--or 85 filings per 
judgeship decided on the merits as the best objective estimator available. 
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Stmlmtlry ofMajor Findings 

Are certain types ofIIPpeals more likely to be settled than others? 

The court asked whether any particular types of cases were more 
amenable to settlement than others. Because of the relatively small 
number of certain types of appeals, the analysis of the study data 
could not discern statistically significant program effects in settling 
any particular group of cases. The only category for which a statisti
cally significant difference was observed involved diversity claims
the data show that these cases may be slightly less amenable to set
tlement efforts. On the strength of the study results alone, we cannot 
make any recommendations to the court concerning any particular 
case types that should be targeted over others for inclusion in the 
conferencing program. (See Tables 2 and 3.) 

Are unsettled cases likely to be delllJed as a result ofthe 
pre-argument procedure? 

When a treatment case did not settle but went on for a judicial 
decision, the data indicate that briefing was delayed in 50% of these 
cases compared with 5% of the control group cases that required a 
judicial decision. (See Table 4.) Some of the delays in the treatment 
group cases were a result of the conferencing procedures and are 
consistent with the objectives of the pre-argument program. Briefing 
is extended when all parties consent and when the conference attor
ney and the parties perceive that ongoing negotiations offer a realis
tic possibility for settlement. 

The data also show that treatment cases took an average of twelve 
days longer to move from docketing to submission. (See Table 5.) 
We found no statistically significant difference between the treat
ment and control group in the time it took cases to reach disposition 
after being submitted to the court for decision. (See Tables 6-8.) 

Does the pre-argument program terminate cases at an earlier stage in the 
appell4te process? 

The data indicate that the program does terminate more cases at 
an earlier stage of the appellate process. About 23% more treatment 
cases than control group appeals terminate before the filing of the 
appellant's brief or the joint appendix. 

7 



Chapter Three 

Does the pre-argument conference clarify procedural matters? 

The study was able to document that there were 14.5% fewer pro
cedural motions filed in treatment cases than in control group cases. 
(See Table 10.) Our analysis found no statistically significant differ
ence between treatment cases and control group cases in the number 
of DUN notices the clerk's office was required to send for typical 
procedural defects such as late briefs or want of prosecution. (See 
Table 11.) 

"When asked whether the program provides assistance to counsel 
in complying with procedures of the court, 85% of the attorneys sur
veyed in the study responded in the affirmative. Additionally, 67% 
expressed the view that the program eliminates procedural motions 
and 57% reported net savings in the amount of time they had to 

spend on their appeal as a result of the conference procedure. (See 
Table ]5.) 

Does the progrtrl1l appear to simplify or ctarih issues? 

The conference attorneys perform a number of functions that are 
expected to simplify and clarify issues in the appeal. One measure of 
this effect may be the length of the appellate briefs. Our data showed 
no statistically significant difference between the length of appellants' 
and appellees' briefs in the treatment and control groups. (See Table 
14.) We could not determine any effect from the program on the 
length ofreply and supplemental briefs. 

Additional support for the observation that the program simplifies 
or clarifies issues comes from attorneys who were surveyed in the 
study. Over 77% of those responding indicated that the program 
clarifies issues in the appeal, with 61 % noting that conferencing 
helps to eliminate issues. (See Table 16.) 

Does the pre-argument program reduce the 
numher ofmotions that are filed? 

The court asked us to measure whether the pre-argument confer
ence program is making appeals less complex by reducing the num
ber of motions that are filed. As reported above, study results indicate 
that there were 14.5% fewer procedural motions filed per case in the 
treatment group. Similarly, the study found a reduction in substan
tive motions, with the treatment group showing 21.6% fewer sub

8 
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stantive motions filed per case than in the control group. (See Table 
10.) 

Sixty-seven percent of the attorneys responding to our survey 
indicated that the program reduced procedural motions. Fifty-six 
percent of the respondents, on the other hand, believed that the 
program did not reduce substantive motions. (See Table 15.) 

Does the program find support among the bar? 

The study confirmed that there is very strong support among the 
bar for the program. (See Tables 15-17.) Responses were received 
from about 88% of the attorneys surveyed. Nearly 80% of these at
torneys indicated that in the absence of the pre-argument program, 
they would not have taken the initiative to approach the opposing 
side about settlement. Over 50% of the respondents expressed the 
view that the program results in net savings in time spent on the 
appeal; only 9% thought the conference procedure increased the 
time they spent on the appeal. Of the lawyers who have prosecuted 
appeals with and without the benefit of the conference process, 84% 
preferred conference program involvement.1o 

As previously reported, over 67% of the attorneys felt that the 
pre-argument conference reduced or eliminated procedural motions, 
though only 15% saw a similar benefit with respect to substantive 
motions. 

The overwhelming majority of the attorneys who responded to 
our survey expressed their strong preference for telephone confer
ences rather than in-person conferences; most pointed to significant 
savings in time and effort. Similarly, the majority ofattorneys did not 
favor changing the program to require client participation in the 
conferences. 

10. The court reports that in 1988, 30% of all the program's conferences were 
scheduled at the request ofone or more ofthe parties. Sre 1988 Annual Report ofthe 
Pre-Argument Conference Program (on file at the Federal Judicial Center's Informa
tion Services Office). 

9 
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4. Description of the Program 


The decision to establish a pre-argument conference program in 
the Sixth Circuit grew largely out of a determination to increase pro
ductivity without having to increase substantially the size of the cir
cuit's bench.ll Experiencing significant annual growth in the number 
of appeals filed, the circuit faced a major challenge: how to increase 
productivity without increasing substantially the number of appeals 
for which oral argument was needed. The circuit had already 
undertaken effons aimed at reducing the number of frivolous, insub
stantial, or jurisdictionally defective appeals. 

A number of other case management innovations were explored. 
Through the efforts of then Chief Judge George Edwards and Cir
cuit Executive James Higgins, the pre-argument conference program 
came to be viewed as a viable option for enhancing the circuit's abil
ity to respond to its growing docket. In an effort to better assess the 
merits of a pre-argument conference program for their circuit, site 
visits were made by Judge Edwards and Mr. Higgins to the Second 
and Seventh Circuits. 

The results of their investigation convinced them that a confer
encing program would work in the Sixth Circuit. Both programs 
were, at varying degrees, aimed at settlement and case management. 
The Second Circuit's CAMP program emphasizes settlement, when
ever possible, and focuses to a lesser extent on case management. 
When a settlement is not possible, CAMP provides for tailored 
briefing schedules to be issued by the conference attorneys setting 
deadlines for filing briefs and appendices. The program in the Sev
enth Circuit, on the other hand, focused primarily on refining issues 
and addressing procedural matters in the appeal. 

Borrowing features from the programs in the Second and the Sev
enth, the Sixth Circuit began its program on a trial basis in 1981. 

II. For a more detailed discussion of the genesis of the pre-argument conference 
program in the Sixth Circuit, see Rack, Pre-Argument Conferences in the Sixth Ciml.it 
Court ofAppellls, 15 To!. L. Rev. 921 (1984). Much of the substantive background in
formacion on the pre-argument program is based on the discussion contained in a 
background paper prepared by Sixth Circuit Executive James Higgins and Senior 
Conference Attorney Robert Rack, Jr., author of the article cited above. 

11 
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Chapter Four 

The goal was to settle 150 appeals that would have otherwise been 
submitted. 

The program in the Sixth Circuit is based on two important as
sumptions about how to settle cases in an appellate setting. One is 
that lawyers are frequently reticent about initiating settlement nego
tiations for fear of appearing weak. The other is that the appellate 
process, unlike that at the trial level, presents few opportunities for 
the parties to pursue settlement. For example, there are no opponu
nities at the appellate level for depositions or pretrial conferences 
during which attorneys for the parties might systematically pursue 
settlement discussions. The pre-argument conference, therefore, was 
designed as a vehicle for prompting the attorneys to explore settle
ment and other related case-management objectives. It is clear that 
the program does function to get the parties talking about settlement. 

In late 1981, Robert Rack, Jr., was appointed as the senior confer
ence attorney. The staff position was borrowed from the staff attor
ney's office along with one secretarial slot. A slot for another confer
ence attorney was transferred from the clerk's office to the confer
ence program. A third conference attorney position was later autho
rized by the Administrative Office. When Judge Edwards assumed 
senior status, one of his two authorized secretarial positions was 
transferred, at his suggestion, to the pre-argument conference pro
gram. 

Program objectives 

The main objective of the program is to reduce the judicial work
load by increasing the number of appeals that are settled, voluntarily 
dismissed, or dismissed for want of prosecution. For cases that would 
have been dismissed anyway, it was hoped that the conference proce
dure would prompt dismissals earlier in the appellate process. The 
program also focuses on appeals that do not settle. The objective 
with this group of appeals centers around clarifying procedural mat
ters for counsel, and simplifying or clarifying issues on appeal. 

12 



Description ofthe Program 

During the initial months ofthe program, judges 
ronducted the conferences 

During the initial months of the program, pre-argument confer
ences were conducted by active and senior judges of the circuit. 12 

After about six months, the conduct of the pre-argument conferences 
was assumed by the conference attorneys, and the program has since 
been run almost exclusively by the attorneys. 

It is felt that the initial involvement of the bench resulted in a 
number of direct benefits to the program. Given that each of the 
judges tended to differ in the approach and manner in which the pre
argument conferences were conducted, the conference attorneys 
were able to observe varying styles for conducting the conferences. 
In addition, judicial involvement demonstrated to the bar that there 
was significant interest in the program among the judges. 

In 1983, the coun voted to conclude the pilot status and to im
plement the pre-argument conference program on a more permanent 
basis. Subsequently, effons were made to fund the program as an in
dependent entity within the court. Following the submission of a 
funding proposal, Judge Edwards and Senior Conference Attorney 
Rack appeared before the then Subcommittee on Supporting Per
sonnel of the Committee on Court Administration of the Judicial 
Conference of the United States to request permanent funding for 
the program. The request was approved, and program funds were 
included in the Judiciary's 1986 appropriation for the following fiscal 
yearP 

Nearly all conferences are conducted by telephone 

While in-person conferences are permitted in the Sixth Circuit, 
the overwhelming majority of the conferences are conducted by tele
phone. This becomes a major distinguishing feature between the 
Sixth Circuit's program and that of CAl\1P in the Second Circuit. In 

12. Judge Edwards had conducted pre-argument conferences in a small number of 
cases before the formal implementation of the program. During the six months 
fOllowing the implementation of the program, over half of the judges in the circuit 
were involved in conducting pre-argument conferences. 

13. Appropriations Act of October 18, 1986, P.L. 99-300. It is important to note 
that the appropriations provide authorization for separate funding of the pre-argu
ment conference program positions for settlement functions only. The positions are 
not interchangeable with other legal positions within the court. 

13 
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Chapter FOfR" 

the Sixth Circuit, case filings are widely dispersed throughout a four
state area. Consequently, in-person conferences would involve sub
stantial travel costs to the parties or the court. Experimental tele
phone conferences were found to be effective and were adopted as 
the routine method of conferencing. 

In the early days of the program, pre-argument conferences were 
conducted by the conference attorney with only one side of the ap
peal at a time. It quicldy became apparent that this approach resulted 
in a larger number of calls and callbacks. The approach was changed 
to allow for pre-scheduled telephone conferences to be conducted 
with multiple parties in a single caU.14 The conference attorneys are 
able to conduct discussions with up to seven parries at a time. When 
circumstances dictate, discussions are held with attorney(s) for one 
side, while the other parties to the call are placed on hold. 

Approximately 6% of the appeals in the program are settled by the 
conference attorneys at the first conference or immediately following 
it. A second telephone conference, again involving attorneys for all 
parries to the appeal, is conducted by the conference attorneys in ap
proximately 11 % of the cases in the program. The great bulk of the 
conference attorneys' time and efforts involve follow-up contact. For 
80% of the cases that do not settle at the first conference, follow-up 
contact of some sort is made by the conference attorneys. With rare 
exceptions, follow-ups almost always involve contact with only one 
party to the appeal at a time. 

Pre-argument conference mtltten are kept confidential 

Care has been taken to insulate and isolate the functioning of the 
pre-argument conferencing program from other parts of the court, 
especially the judges. By design, no information about specific pre
argument conferences is transmitted to the judges. This confi
dentiality helps to ensure that the parries are not constrained in their 
discussions with the conference attorneys. In addition, the confer
ence attorneys are able to explore settlement prospects more full)'. 
than otherwise might be the case. 

In documents sent to the parries and at the beginning of every 
pre-argument conference, the parries are informed and reminded 
that no aspect of the discussion of the issues, the merits of the appeal, 

14. The court's pre-argument conference notice is set out in Appendix C. 

14 



Description ofthe Program 

or the prospects of settlement is to be communicated to the court. 
From our observation of the conduct of a number of conferences, it 
is clear that the assurances of confidentiality set the stage for open 
and candid discussions during the conferences. 

The senior conference attorney reports to the circuit executive on 
all administrative matters and to the chief judge on matters of policy. 
All documents and records relating to the pre-argument conferences 
are maintained in separate, secure files in the offices of the confer
ence attorneys. 

At no time during the course of the study did we find evidence of 
any activity that would suggest that confidentiality requirements had 
been compromised in any of the study cases. 

Most civil appeals are eligible for pre-argument conferences 

Over the years, the experience of the conference attorneys sug
gested that the objectives of the pre-argument program are more 
likely to he reached in certain types of cases than in others. Three 
categories of appeals are excluded routinely from the program: 
(1) prisoner civil rights and habeas corpus petitions, (2) pro se cases, 
and (3) most agency cases (except when requested). 

Prisoner civil rights and habeas corpus petitions are viewed as 
especially difficult to settle or even as inappropriate for conferencing. 
The pro se cases were excluded largely to avoid problems that tend 
to arise when conducting settlement negotiations with parties who 
are not trained in the law.ls 

Agency cases are excluded because the conference attorneys had 
considerable difficulty conducting settlement negotiations with at
torneys for federal agencies. Settlement negotiations with the federal 
government are often difficult because of the number of layers of re
view required before authority can be obtained to settle. Also, the 
government's position is frequently based more on principle than on 
expediency, making compromise difficult. In benefit eligibility cases, 
for example, the government generally takes the position that the 
claimant either is entitled to the benefit or is not and will not con

15. The conference attOrneys indicate that it is especially difficult to avoid pro se 
litigants' perception that attorneys speak for the court. Such litigants also tend to look 
to the conference attorney for legal advice. 

15 



Chapter Four 

sider splitting the benefit to settle. However, agency appeals are 
conferenced if a specific request is made. 

The pre-argument statement 

Local Rule 18(b) requires the appellant to file an original and two 
copies of a pre-argument statement with the clerk of the Sixth Cir
cuit within fourteen days after the notice of appeal is filed. 16 All other 
parties to the case are then served with a copy of the pre-argument 
statement. The pre-argument statement is routed directly by the 
clerk's office to the conference attorneys. 

In addition to the names and addresses of the attorneys represent
ing the parties, the pre-argument statement contains information 
necessary for an understanding of the nature of the appeal, including 
(1) the nature of the trial court's decision; (2) the relief denied or 
obtained below; (3) a statement of the jurisdictional basis of the ap
peal; (4) issues to be raised in the appeal; (5) any pending related ap
peals or cross-appeals; (6) an indication of any court cases or statutes 
that may be crucial to a resolution of the appeal, including whether 
the case presents a potential conflict of law within the circuit or be
tween the Sixth and some other circuit; and (7) any other informa
tion that would help in understanding the appeal. 

Side one of the pre-argument statement provides information 
about the action in the trial court. In addition to the caption, district 
court docket numbers, date of filing, and the names, addresses, and 
phone numbers of counsel for all parties, it also identifies the district 
judge, the basis of federal court jurisdiction, the nature of the case, 
and the district court's disposition. 

Side two of the pre-argument statement requires the appellant to 
provide more subjective information about the issues in the appeal, 
along with the citation of any cases or statutes the interpretation or 
application of which the appellant feels will determine the outcome 
of the case. The appellant is also asked to indicate whether the case 

16. In all civil cases, Local RuJe 18 also requires the clerk of district court, upon 
filing of a notice of appeal, to transmit to the clerk of the Sixth Circuit a number of 
documents, including (1) the full docket sheet of the court or agency from which ap
peal is taken; (2) a copy of the court or agency's order, judgment. or decision that is 

being appealed; (3) any opinion or findings issued below; and (4) any report or rec
ommendation made by the U.S. magistrate. The conference attorneys are provided 
copies ofeach of the above documents. 

16 
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presents a possible conflict oflaw within the Sixth Circuit or between 
the Sixth and other circuits. Information is also requested as to 
whether there are any other pending cases in the court of appeals or 
district coun that relate directly to the instant action. 

The decision to schedule apre-argument conference 

For the majority of civil appeals in the Sixth Circuit, the senior 
conference attorney decides which cases will enter the pre-argument 
program and whether such cases should be conferenced by one or 
two attorneys. During the case selection phase of the study, all civil 
appeals, except those excluded from the program, were randomly as
signed to conferencing. This represented a major departure from the 
usual case selection and assignment procedure. 

The second and most frequent method is by request of either or 
both parties. Currently, the clerk sends out a notice about the pro
gram to all parties in civil appeals. This notice advises of the exis
tence of the program and authorizes requests for conferences. The 
fact that a conference has been requested is not disclosed to the non
requesting party. The scheduling and handling of these cases is 
otherwise identical to the others. 

Another, and somewhat rare, method through which cases enter 
the program is by referral by the coun before, or even after, oral ar
gument. 

During the first two years of the program, the conference attor
neys attempted to identifY appeals with great potential for settlement. 
Cases thought to have a strong chance of settling were then 
scheduled for pre-argument conferences. After reviewing the results 
of these efforts, no increased settlement or enhanced case manage
ment patterns could be discerned for any particular case type or 
group of cases. Consequently, the court decided to eliminate the 
screening for great potential for settlement. 

Normally, cases to be conferenced are assigned to one of the three 
conference attorneys by a secretary, following verification of the 
names and addresses of the attorneys for all of the parties in the case. 
Before making the assignment, the secretary reviews the files in the 
clerk's office to determine whether transcripts have been received 
and whether there have been any briefs or motions in the case. 

If an appellate brief has been filed, a pre-argument conference is 
not normally scheduled, on the theory that the prospects of settle
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ment diminish as the parties' investment in the appeal increases. 
Preparation and filing of a brief represents a significant financial and 
psychological investment in an appeal. 

Ifno briefs or motions have been filed, the case is scheduled for a 
conference to take place in two to three weeks. The secretary assigns 
the case to the conference attorney having the next available opening 
on the conference program calendar. 

Following assignment to a conference attorney, notices indicating 
the date and time of the conference are sent to the attorneys listed on 
the pre-argument statement. The notices to the attorneys also ex
plain the purposes of the pre-argument conference as being (1) to 

identify and attempt to resolve any matters that may interfere with 
the smooth handling or disposition of the proceeding, (2) to clarify 
issues presented in the appeal, and (3) to explore possibilities of set
tlement. I7 Finally, the notice advises the attorneys to be prepared to 
discuss the merits of the case for settlement purposes and that each 
attorney should be certain to have the authority to terminate the liti
gation consistent with the interests of his or her client. 

The pool of conference-eligible civil cases tends to vary some
what. Occasionally, appeals are assigned for conferences that would 
be conducted on a date that comes after the briefing date. This oc
curred primarily during the study period, because of delays caused by 
the randomization procedure.l8 In all such instances, the conference 
attorneys usually extend the briefing date until after the date on 
which the conference is scheduled. Any changes in the scheduling of 
a conference because of a conflict in the schedule of an attorney rep
resenting one of the parties is done by the conference attorneys' sec
retaries. 

Most appeals are assigned to a single conference attorney. It is his 
or her responsibility to review the pre-argument statement as well as 
the initial docket sheet and, if available, the record and opinion be
low. Until April 1989, two conference attorneys were involved in the 
conduct of the initial conferences in about 30% of the cases. This 
was done with the expectation that the involvement of two confet
ence attorneys would manage multiple parties and issues more effec
tively. Generally, a single conference attorney conducts all follow-up 
discussions to the initial conference. The study did not discern any 

17. Appendix C contains a copy of the pre-argument conference notice. 
18. The randomization procedure is described in Chapter 5. 
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increase in settlements in co-mediated cases. This was largely be
cause less than 6% of all appeals settled at the initial conference. 

Post-conference Ildtvity19 

If there is any reasonable likelihood of settlement and the parties 
do not object, the filing date for the briefs may be extended to enable 
the parties to reach a settlement. This practice is based on the as
sumption that chances of settlement diminish once briefs are written. 
The conference attorneys believe the power to extend briefing serves 
as a valuable tool in facilitating settlements. 

The extensions are usually short-one to three weeks-but in 
some instances they may be as long as a few months if settlement is 
likely and some action is required that is not within the control of the 
parties, such as a decision from another coun. If a lawyer seeks an 
extension of time for briefs in a case where the conference attorney 
does not see serious good-faith settlement negotiations or where a 
party objects, the lawyer will be required to file a motion for en
largement of time with the court. 

The conference attorney continues to be involved in settlement 
negotiations in a case until it settles or until he or she concludes that 
the case is not going to be settled or that his or her participation is 
not likely to have any effect. Sometimes this is immediately clear as a 
result of the conference; sometimes it is not clear until the lawyers 
have consulted further with their clients, with the conference attor
ney privately, or with each other. 

Usually the lawyers communicate their clients' responses directly 
back to the conference attorney, who ensures that all offers are an
swered and that all responses include some explanation or rationale. 

When settlement agreements are reached, the conference attor
neys send form stipulations to dismiss to counsel for their signature 
and return by a given date. Again, if an extension on a brief or stipu
lation due date is necessary to enable the parties to execute settle
ment, that time is given. 

Copies of the stipulation transmittal letters, which set forth the 
due dates, are sent to the deputy clerks responsible for monitoring 

19. The discussion in this section and the one that fOllows is tllken from a program 

description prepared by Senior Conference Attorney Rack and submitted to the Cen
ter at the beginning ofthe study. 
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the briefs in the case, and a docket entry is made of the due date and 
monitored by the clerk's office. Generally, once these stipulations are 
mailed the conference program considers the case terminated, taking 
no funher action or interest in the case unless contacted by one of 
the parties or the clerk's office. If the stipulations are not returned by 
the due date, the clerk issues a show cause order, eventually dismiss
ing the case for want of prosecution. 

Huw a typical pre-argument conference is conducted 

The pre-argument conference is the focal point of all program ac
tivity. The attorney conducting the conference begins by explaining 
clearly the rule and expectations for confidentiality. He then pro
ceeds to call counsel's attention to the Sixth Circuit's sometimes 
troublesome joint appendix procedure, Local Rule 11, which pro
vides for the preparation and submission of a deferred joint appendix. 
Counsel are urged to call the clerk's office with any problems or 
questions they encounter in the preparation of the appendix. 

Counsel are then invited to raise any procedural problems they 
have or anticipate in the appeal that might require motions work or 
delays and that might be susceptible to resolution by agreement of 
the parties. Typical problems raised at this time include, but are not 
limited to, difficulties with obtaining transcripts; questions regarding 
the transmittal of exhibits; the necessity for particular ponions of 
transcript or documents in the record; modifications of the routine 
briefing schedule, particularly in cross-appeals and cases involving 
multiple parties and issues; the consolidation or grouping of cases; 
and questions of jurisdiction, often related to interlocutory appeals 
and appeals from non-final orders. 

Questions pertaining to records and transcripts are either an
swered or referred to the clerk's office. Briefing schedules are estab
lished by agreement of the parties under the authority of Local Rule 
18 and are transmitted to the clerk's office for implementation. 
Jurisdictional questions are explored and may result in a joint stipu
lation to dismiss or the filing of a motion to dismiss or a motion in 
the district coun for Local Rule 54(b) or § 1292(b) certification to 
take an interlocutory appeal. 

In cases where the lawyers express a preference to waive oral ar
gument and submit their case to the court on briefs, a form joint 
motion to waive oral argument is provided with the understanding 
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that the hearing panel will decide whether to waive or require oral 
argument. 

The conference attorney then explains that the primary purpose 
of the conference is to examine issues being brought to the Sixth Cir
cuit and possible grounds for settlement. Counsel for appellant may 
be asked to explain specifically where he or she believes the district 
court erred. Opposing counsel is invited to respond, and discussion 
usually ensues concerning the law and facts of the case as necessary to 
assess the possible outcomes of the appeal. 

Counsel are asked about their settlement efforts since the trial 
court decision and about their clients' settlement needs. The confer
ence attorney may then engage in a series of private discussions with 
the lawyers for each of the parties until he or she has a reasonably ac
curate perception of each side's settlement needs and flexibility. If 
settlement appears impossible, the parties are advised of this and the 
conference is terminated. 

Few cases settle during a first conference. Usually, settlement pro
posals are developed later in joint and separate discussions with 
counsel. Often the lawyers will be asked to consult again with their 
clients in light of the discussions in the conference. In some 
instances, the conference attorney may propose a specific settlement, 
asking each lawyer to seek authority from his client to accept it. 
Second conferences are sometimes scheduled. Data from the 
conference attorneys indicate that an average conference lasts about 
an hour, with some lasting several hours. 

In-person conferences 

Nearly all of the conferences held in the treatment group cases 
were conducted by telephone. Before the study was begun, some 
conferences were held in person, either in the conference program's 
offices or in federal courthouses in the cities where counsel reside. 
In-person conferences held outside of Cincinnati were scheduled in 
batches of five or more over two days in districts that generated 
enough appeals to allow such scheduling. 

There has been discussion about increasing the number of face
to-face conferences in order to assess whether the settlement rate is 
sufficiently higher in those than in telephone conferences to justify 
the additional time and expense of travel. Procedures for the conduct 
of personal conferences are the same as for telephone conferences 
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except counsel are required to have clients present or immediately 
available by phone to respond to settlement proposals as they arise. 
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A computer-generated procedure was developed to randomly as
sign appeals to two groups, a treatment and a control. The random 
assignments were made from the universe of conference-eligible 
cases fur which pre-argument statements were filed in the clerk's 
office during the case selection phase of the study. Preliminary in
funnation on case filings in the circuit indicated that approximately 
one year of filings would yield samples of 1,000 treatments and 500 
controls. In actuality, it took seventeen months of filings to generate 
the targeted sample of eligible appeals. 

All cases for which pre-argument statements were filed during the 
case selection period were eligible for inclusion in the study, except 
fur the fullowing types of appeals: (I) criminal; (2) prisoner; (3) pro 
se; (4) Social Security; (5) agency appeals, except FDIC and Small 
Business Administration appeals; (6) original actions; and (7) tax 
court cases. These were the only cases excluded from the study. 

Randmn assignment ofcases 

Our initial analysis indicated that approximately 1,500 cases would 
be needed in order to have samples that would generate findings 
within reasonably acceptable statistical boundaries. It took a total of 
seventeen months to generate the desired number of cases. Cases in 
the study were all filed over a period beginning on March 12, 1985, 
and ending on August 20, 1986.20 This allowed a more than ample 
case selection period, thereby ensuring that any seasonal fluctuations 
in the circuit's filings are reflected in the sample. 

We did not divide the universe of conference-eligible cases 
equally into two groups because we wanted to avoid the possibility of 
ending up with an insufficient number of cases necessary to fill the 
conference program's calendar. In order to avoid that possibility, a 
decision was made to assign one third of the cases to the control 
group and two thirds of the cases to the treatment group. This al
lowed for a large enough pool of cases for the conference attorneys 

20. A pre-test of the random assignment procedures began earlier, on February 6, 
1985. None of the cases from the pre-test phase were included in the final srudy sam
ple. The randomization process was suspended for four weeks during June 1986 to 

accommodate the planned absence of the senior conference attorney. 
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to work with during the case selection period. Statistical computa
tions indicated that the projected sample could be expected to gener
ate results within reasonably acceptable bounds of statistical 
confidence. 

A relatively straightforward random assignment process was em
ployed to generate the two samples. At the time the pre-argument 
statement was filed, the case processing section of the clerk's office 
made a copy of the form and indicated the case type, as set out on the 
docket sheet. In addition, a notation was made on the form to indi
cate whether the case was related, a cross appeal, or consolidated 
with another case. A notation was also made to indicate if the fee was 
paid and whether appearance and transcript order forms were filed. If 
the necessary documents had not been filed, the case was not placed 
in the pool for randomization until the filing requirements were 
satisfied. This helped to ensure that cases in the study were not in 
danger of being procedurally dismissed after randomization. 

The form was then reviewed to determine whether it met the case 
type criteria for inclusion in the study, as well as to ascertain if any 
related case, cross appeal, or consolidated case had already been ran
domized. If the case was the proper case type to be included in the 
study, the case title and number were entered into the computer for 
group assignment. 

Pre-argument statements for the treatment group then were given 
to the conference attorney. Summary listings of all control group 
cases and cases excluded from the study were provided to the confer
ence attorney on a regular basis to ensure that these cases were not 
conferenced. 

A rule was developed for assignment of related, cross, and consoli
dated appeals. 21 The assignment of the lead case determined to 
which group any subsequent related, cross, or consolidated appeal 
would be assigned. Some conferenceable cases were deemed ineligi
ble for inclusion in the study because they were related to a case in 
which a pre-argument statement was filed before the beginning of 
the study. In a few instances, it was learned sometime after group as
signment that a particular case was a cross, consolidated, or related 

21. For the purpose of this study, cross and consolidated appeals were defined as 
those cases so designated on the court of appeals docket sheet. Related cases were 
defined as cases that were not cross or consolidated appeals but which had the same 
case number in the lower court. 
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appeal. A decision was made to retain the original assignment for 
these cases, even though this may have meant the cases ended up in a 
different group than their lead cases. 

Cases with associated appeals having the pre-argument statement 
filed before the beginning of the study were automatically excluded if 
the associated case was active within three months of the beginning 
of the study. (This did not prevent the case from being conferenced.) 

For purposes of the study, we coded as conference activity any 
written or oral contact by the conference attorney's office, including 
telephone contact, with any party in the case. Our principal source of 
information regarding what happened to cases assigned to the treat
ment group were internal assignment and termination forms (see 
Appendix C) maintained by the conference attorneys. The forms 
summarize case information at the time the conference attorneys 
complete their involvement with the case. 

About the sampk 

Using the procedure outlined above, a total of 1,082 cases were 
randomly assigned to treatment and 525 cases to the control group. 
As explained below, some adjustments to the sample were made 
during the randomization phase of the study, and we ultimately 
ended up with sample sizes of 1016 treatment cases and 509 controls. 

Of the initial group of 1,082 cases, a total of 66 appeals were 
deleted from the sample, largely because they had not been random
ized and processed consistent with the study's design. Most of the 
cases were removed from the sample after it was determined that the 
case was in one of four categories: (1) inadvertently randomized 
twice; (2) procedurally dismissed and should not have entered the 
study; (3) of a type that was excluded from the conferencing program, 
e.g., pro se or miscellaneous docket cases; or (4) never received by 
the pre-argument conference program. 

For cases in the last category, there were no records to indicate 
that the conference attorneys ever received notice of the cases being 
assigned to the program. Pre-argument statements were apparently 
never received by the conference attorneys, no program files on the 
cases were ever created, and no conferences were scheduled or held. 
Most of these cases were filed relatively early in the randomization 
process, when the study procedures were still new to all of the actors 
involved. There is no reason to believe that the inconsistent process
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ing of the cases was in any way deliberate or that the problem af
fected the sample adversely. 

Data collection 

The study's evaluation design called for most of the case file data 
to be collected by the clerk's office. Specific data collection proce
dures were discussed and agreed upon before the implementation of 
the study. 

The study used the following types of data: 
(1) 	 conference activities logged and maintained by the conference 

attorneys, which included case-specific data on the frequency 
and nature of all program-related contacts; 

(2) 	 case file information routinely maintained by the clerk's 
office; 

(3) 	 questionnaire data from surveys of the judges in the Sixth Cir
cuit and attorneys who represented parties in cases that were 
conferenced; and 

(4) 	 participant-observer data from a sample of conferences con
ducted during the course of the study. 

The clerk's office distributed and collected the judges' question
naires for study cases that reached submission. Judges did not know 
whether a case was in the treatment or control group. 

The clerk's office also mailed the attorney questionnaires, along 
with a cover letter from then Chief Judge Lively explaining the 
study. The attorneys were asked to send their completed question
naires directly to the Federal Judicial Center and a franked self-ad
dressed return envelope was included for that purpose. 

The conference attorneys maintained information in their files 
indicating cases in the treatment group actively conferenced; cases in 
the control group conferenced because of a referral or request;22 and 
any treatment cases in which an extension to file a brief or appendix 
was granted by the program under Local Rule 18. 

As might be expected, there were imponant differences in th.e 
manner in which cenain events are characterized by the clerk's office 
and the conference attorneys. For example, cases with settlement 

22. Conferences were conducted in a small number of the control group cases, 
generaUy in response to a request from one of the parties. There were fewer than a 
dozen such instances. 
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stipulations as well as cases dismissed for failure to submit briefs were 
reported as conference program settlements by the conference attor
neys. The clerk's office reports all such cases as dismissals for want of 
prosecution under their Local Rule 4(t). Similarly, the clerk reports 
as judicial dispositions all joint motions to remand to the district 
court as a condition of settlement of a conferenced case under the 
Sixth Circuit's First Natio71ll1 Bank ofSalem v. Hirsch, 535 F.2d 343 
(1976). The conference attorneys, on the other hand, count these as 
program-induced settlements. For purposes of our analysis, a case 
was counted as a settlement if it did not proceed to a judicial decision 
by being submitted on the briefs or argued. 
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6. Findings 


Impact ofconferencing on appeals that would be submitted 

Among the expected or anticipated effects of the conferencing 
program, the impact on the court's argument calendar is of primary 
interest. Given that cases in the study were randomly assigned, any 
difference between the proportion of treatment and control group 
appeals argued or submitted can be taken as the strongest evidence of 
program effect. 

The first part of the analysis attempted to determine whether the 
pre-argument conference program reduced the number of cases that 
were submitted to the court. We found important differences be
tween the treatment and control groups in the number of cases set
tled, voluntarily dismissed, or dismissed for want of prosecution. 

Study results indicate that the pre-argument conference program 
has a substantial impact on the number of appeals diverted from the 
argument calendar. Additional details on this aspect of the study's 
findings are presented in Table 1. 

With 68.9% of the control cases argued or submitted compared 
with only 57.1 % of the treatment appeals, the observed difference 
between the two groups was 11.8%. As shown in Table 1, confidence 
intervals were calculated at both the 95% and 68% levels, although 
the magnitude of the difference in the upper and lower confidence 
bounds at the 95% level was relatively narrow. As discussed below, 
the impact of the program on the number of appeals reaching 
submission is even greater than the observed difference between the 
two groups. 

The extent of the actual effect of the pre-argument conference 
program can perhaps be best understood in terms of its impact on 
the workload of the court. As noted above, the program reduced the 
number of appeals reaching the argument calendar from approxi
mately 69% of the filings to approximately 57%. Without the pre
argument conference program, approximately 69% of the appeals in 
the eligible group would reach argument or submission, with the re
maining 31 % being settled, dismissed, or withdrawn. The conference 
program results in the withdrawal or settlement of about 12% of the 
appeals that go through the program (and see footnote 8 regarding 
reported increases in settlement rates since the study period). 
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A certain number of the appeals that settled would have done so in 
the absence of the conferencing program. In order to arrive at a more 
specific estimate of the impact of the program on the number of 
conference-eligible appeals, we employed a relatively straightforward 
calculation used earlier by Partridge and Lind in their reevaluation of 
the Second Circuies CAMP.23 Using this calculation, our best es
timate is that the pre-argument conference program reduces the total 
number ofconference-eligible cases that would have been argued by 
about 17%. This, no doubt, represents significant savings of judicial. 
administrative. and litigant resources. This estimate takes into ac
count those appeals that would have settled even in the absence of 
the pre-argument conference program. 

During the seventeen months when appeals were being random
ized for study, the flow of appeals into the conferencing program was 
constrained significantly. Approximately one third of the conference
eligible appeals were assigned away from the program so that they 
might be studied as pan of the control group. 

For calendar years 1985 and 1986, the period roughly covered by 
the study, data from the conference program indicate that 734 cases 
were processed by the program in 1985 and 668 cases in 1986.24 This 
averages out to about 700 cases a year and comes close to the 750 
cases projected by the conference attorneys to be processed by the 
program during a one-year period. Assuming that the three con
ference attorneys are able to process approximately 750 cases a year, 
the estimates of program effect from the study period indicate that 
about 90 appeals a year are diverted from the court's argument 
calendar. 

The Judicial Conference Committee on Judicial Resources, when 
recommending the creation ofnew appellate judgeships, uses a stan
dard of one active circuit court judge for every eighty-five appeals 
decided on the merits.2S Using that standard, the conferencing 

23. A. Partridge & A. Lind,supra note 4, at 34-35. 
24. ~ B. Rack, Annual Report of the Conference Attorney Program for 1985, 

internal memorandum to the Judges of the Sixth Circuit (Jan. 13, 1986); Annual Re
port of the Conference Attorney Program for 1986 (Feb. 24, 1987). Totals fur both 
years were verified from internal conference program logs maintained by Teresa Mack 
of the conference attorney's office. 

25. See A. Partridge, supra note 9, at 53-54, citing a benchmark of 255 case par
ticipations per appellate judgeship in appeals decided on the merits-Qr 85 filings per 
judgeship decided on the merits as the best objective estimator available. 
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program is doing the work of 1.06 judges. Each active appellate judge 
in the Sixth Circuit is authorized to have three law clerks and two 
secretaries,26 and savings in judicial support staff should be factored 
into the equation when the court assesses the full implications of this 
finding. 

Is the program's impact on the submission rate more pronouncedfor certain 
types ofappeals? 

We also examined the study appeals to determine whether the 
program was more or less effective in settling certain types of cases. 
For two reasons, some caution should be exercised in interpreting 
the results. First, for certain types of appeals the number of cases in 
our study was relatively smalL Second, the observed differences were 
not statistically significant. 

Two types of treaonent cases, those involving civil rights and fed
eral question issues, showed a somewhat lower submission rate, sug
gesting that the conference program may be more effective in divert
ing those types of appeals. Four types showed an increase in argu
ments. Table 2 contains more details of these analyses. Again, cau
tion must be exercised in interpreting these findings. We would not 
recommend that the court initiate changes in the program, such as 
the targeting of certain types of appeals, based on these findings 
alone. 

Similar analyses were undertaken of the cases that settled to de
termine whether any significant differences existed between the two 
groups that might further suggest a program effect. (See Table 3.) 
Certain types of appeals in the study groups were quite small. This 
was especially true for cases in the other civil and civil U.S. cate
gories. The observed differences between the two groups in terms of 
the percentage that settled were highest for three of the five types of 
appeals: diversity, U.S. civil, and other civiL The results suggest that 
the conferencing program may be somewhat more effective in 
reaching settlements in the three case types noted in Table 3. Except 
for the diversity appeals, the observed differences between the tWo 
groups in the table are not statistically significant and may not repre
sent actual program effects. 

26. United States Court ofAppeals for the Sixth Circuit, Internal Operating Pro
cedures 5 (1988). 
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Impact on time to and stage oftermination 

Having detennined that the pre-argument conference program 
does divert a significant number of cases away from the argument 
calendar, we now turn to the question of the program's impact on 
disposition time. Generally, the active period of a case is the time 
from the filing of the notice of appeal to either (1) the termination 
short of judicial disposition (e.g., dismissal) or (2) judicial disposition 
of the case following submission. 

It should be noted, however, that the conference attorneys do not 
begin their settlement or case management efforts until the pre-ar
gument statement, which has been filed in the clerk's office, arrives 
in the conference attorneys office. Under Local Rule 18, the pre-ar
gument statement must be filed within fourteen days of the filing of 
the notice of appeal. The study did not collect systematic data on the 
average time from filing of the notice of appeal to receipt of the pre
argument statement by the conference attorney program. Our moni
toring of the process makes us certain, however, that the randomiza
tion of the conference-eligible study cases did not delay the receipt of 
the pre-argument statements by the conference attorneys. 

The study focused on describing differences between the treat
ment and control groups in terms of the percentage of cases termi
nating during each stage of the case and the median time cases re
mained in a particular stage. 

We inferred that the goal of terminating cases earlier in the appel
late process had been served if the treatment group had a 
significantly lower median days active than the control group for the 
periods from docketing to (1) disposition for all study cases; 
(2) disposition for cases submitted; (3) disposition for cases that were 
settled or dismissed; and (4) closing for all cases.27 

When considered as a group, cases assigned to the conferencing 
program took an average of twenty-five fewer days from filing to 
disposition by settlement, dismissal, or judicial decision than did 
cases that were not conferenced. Table 8 presents additional details. 
The twenty-five-day difference in overall disposition times between 
the two groups was statistically significant. In general, the data 

27. For purposes of our analysis, a case was considered as closed when the clerk's 
office reported it as having been administratively and statistically removed from its 
docket ofactive cases. In other words, all activity in the case has been completed. 
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presented in the table is consistent with statIstIcs for 1986 as 
contained in the circuit's annual report for 198628 as well as 'W1th 
Administrative Office data for fiscal year 1987.29 

For appeals that were submitted, the cases in the treatment group 
took an average of about eleven days longer to reach disposition than 
did appeals that were not conferenced. Table 6 provides a more de
tailed picture of this statistically significant finding. 

For appeals that were settled or dismissed, those in the conference 
group took an average of five days fewer to settle than did appeals 
that were not conferenced. This finding is not statistically significant. 
Additional findings for both groups of settled or dismissed appeals 
are set out in Table 7. 

The submitted appeals in the conferenced group took an average 
of about twelve days longer to reach submission from docketing than 
did appeals in the control group. The additional results are contained 
in Table 5. This finding is statistically significant. 

The time from docketing to closing was found to be considerably 
shoner for conferenced appeals. Appeals in the treatment group took 
an average of 446 days from docketing to closing, compared with 484 
days for cases in the control group. This represents a difference of 38 
days. The date of closing is the date on which the clerk's office de
tenrones that all activity regarding an appeal in the court has been 
completed. While focused largely on administrative considerations, 
i.e., removing the case from the active to the inactive category for re
porting purposes, the elapsed time to closing does provide a rough 
measure for comparing the total amount of time that a case is active. 
Table 9 provides more details, and the findings here are statistically 
significant. 

Finally, data from the clerk's office were analyzed to determine 
whether there were any differences between the treatment and con
trol groups in terms of the number of times that briefing was held up 
or delayed. For cases that are subjected to conferencing, the attor
neys in the program must often make important decisions about the 
briefing dates based on their assessments of the progress of discus
sions with the attorneys for the parties. This is especially true, for ex

28. United States Courts-Sixth Circuit, 1986 Annual Report Presented to the 
Sixth CircuitJudicial Conference 1S, figure 5. 

29. Administrative Office of the U.S. Courts, 1987 Annual Report of the Director 
152, Table B4. 
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ample, when appeals are assigned for conferences that would not be 
conducted until after the briefing date. When this happens, the con
ference attorneys will usually suspend the briefing date until after the 
scheduled conference.3o 

Table 4 contains a breakout of the study data on this point. It 
should be emphasized that the numbers in the table reflect the num
ber of times the briefs were held up, rather than counts of specific 
cases in which briefing was delayed. 

Impact on issue simplification and clarification 

We incorporated into the study a number of indicators of issue 
simplification and clarification. We inferred that those goals had 
been served if the observed differences between the two case groups 
favored the treatment cases in terms of 

(a) 	 the average number of pages in appellants' briefs; 
(b) 	 the average number of pages in the appellees' briefs; 
(c) 	 the number ofmotions disposed by the clerk's office;31 
(d) 	 the average number of motions filed that were brought to a 

single judge for disposition; 
(e) 	 the average number of motions disposed by a three-judge 

panel; 

30. It should be noted that we did not cOUnt as a delay every instance in which the 
conference attorney extended the briefing date. For example, an extension by the 
conference attorney pursuant to Local Rule 18 was considered as on time, in contrast 
to a motion fur extension filed by the parties. 

J J. We examined all procedural and substantive motions filed in the treattnent and 
control group cases during the period of the study. Rule 27 of the Federal Rules of 
Appellate Procedure and Sixth Circuit Local Rule 19 govern motions practice in the 
Sixth Circuit. Our analysis focused on identifying differences between the treattnent 
and control group cases in terms of the number of motions that were disposed by the 
clerk's office, a single judge, or a panel of judges. The assumption is that motions dis
posed by the clerk's office normally require no judge time and therefore consume 
fewer judicial resources than do motions that require judicial attention. Most procedu
ral motions, such those involving withdrawal or appointment of counsel, corrections of 
briefs or records, extensions of briefs, joint appendices, voluntary dismissal, etc., are 
ruled on by the clerk's office. Other types of procedural motions such as requests to 
waive oral argument must be ruled on by a judge. All substantive motions such as 
those to dismiss the case on the meritS or fur an injunction or interlocutory appeal re
quire judge action. Motions for a rehearing or reconsideration require a ruling by a 
three-judge panel. 
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(f) 	 the number of DUN notices regarding procedural defects sent 
by the clerk's office to the parties; and 

(g) the number of cases disposed of with written opinions. 
Our findings on each of these measures are discussed below. 

Average number ofpages in appellants' briefs 
The average number of pages in appellants' briefs was lower in the 

group of treatment cases compared with the control group cases, but 
the difference was not statistically significant. Data were collected on 
the lengths of briefs, including reply and amicus briefs. A reduction 
in brief length is not seen as a primary objective of the program. It is, 
however, generally expected that conference attorney efforts should 
lessen the complexity of issues in those appeals that are presented to 

the court, thereby reducing brief length and increasing the number 
of briefs that are filed on time. 

As might be expected, there was considerable variability in the 
page length of briefs in the study cases, with a range of 17 to 289 
pages. 

On a related measure, a slightly larger percentage (2.3%) of the 
control group appeals had briefs filed on time. (See Table 14.) This 
difference between the two groups did not reach statistical 
significance. 

Average number ofpages in appellees' briefs 
There were no statistically significant differences between the two 

groups in the length of appellees' briefs. 

Number ofmotions disposed ofby clerk ~ office 
Overall, the program clearly reduces the number of procedural 

and substantive motions that are filed. A reduction in the number of 
motions filed translates into direct savings in judicial time and re
sources. In order to get a better sense of where the specific savings 
are, we analyzed the data on motions to determine whether there 
were fewer motions filed that would have required disposition by the 
clerk's office, a single judge, or a panel of judges. There were differ:. 
ences, but none of the breakouts were determined to be statistically 
significant. 

There were differences between the groups in the average number 
of motions filed that were disposed of by the clerk's office. The 
control group had more motions disposed of by the clerk's office 
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than did the treatment group. Again, the difference was not 
statistically significant. This measure is a very indirect indicator of 
the conferencing program's effect in the sense that the conference 
attorneys efforts may result in the parties' filing fewer motions that 
require the attention of the clerk's office. 

Average number ofmotions filed brought to a singlejudge 

There were no statistically significant differences between the 
groups in the average number of motions filed that were brought to a 
single judge for disposition. 

Of the treatment group appeals dismissed on motions, 50% were 
for lack of jurisdiction under Local Rule 8(a),32 compared with 41 % 
of the controls. This finding was statistically significant. This 
suggests that the conference attorneys may be especially adept at 
processing appeals with issues involving jurisdiction. 

Average number ofmotions disposed ofby three-judge panel 

We found that the treatment cases had an average of about 1% 
more motions that were brought to a three-judge panel for disposi
tion. Again, the difference between the two groups was very small 
and did not reach statistical significance. 

Table 10 presents additional findings with respect to the number 
and manner of disposition of motions filed in the two study groups. 

Number ofDUN notices 

When we examined the total number of DUN notices sent to 

counsel in study cases,33 the treatment group had a slightly larger 
percentage of notices for late briefs. We found only slight differences 
between the two groups in the percentage of notices for procedural 
def(;Cts involving return of briefs, filing a late appendix, or return of 
an appendix. None of the differences was statistically significant. 

32. Sixth Circuit Local Rule 8(a) Motions and Motions Practice states in part: "(1) 
For Lack ofJurisdiction. At any time after a notice of appeal is filed a party may file a 
motion to dismiss on the ground that the appeal is not within the jurisdiction of the 
coun. Motions to dismiss ordinarily may not be filed on grounds other than lack of 
jurisdiction.n 

33. Dun notices eovering the following matters are sent by the clerk's office when 
there are problems: filing fees; appearance; transcript; late brief, brief returned; ap
pendix late; appendix returned; jurisdiction is premature; pre-argument statement; 
want of prosecution; brief correction; no-show at a pre-argument conrerence; status 
reponlatc; errata sheets; and failure to file a pre-argument. 
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Table 11 presents the results of this analysis in terms of the number 
of DUN notices per case. It should be noted that the conference 
attorneys enter the picture at a point well after issues relating to the 
fee and appearance have been resolved. As such, they have little or 
nothing to do with any of the procedural defects involving fee or ap
pearance aspects of the case. 

Number ofcases disposed ofwithout written opinion 

One measure of the extent to which the pre-argument conference 
program clarifies or reduces issues in appeals is the rate at which 
conferenced appeals are disposed of without written opinion. Fewer 
treatment group cases than control group cases were disposed of with 
written opinions, suggesting that the conferencing program may re
duce the complexity of issues that are ultimately presented to the 
court. The difference between the two groups on this measure was 
about 6% and was found to be statistically significant. This translates 
into a difference of about 10% in rate of opinion dispositions. More 
details are contained in Tables 12 and 13. 

As shown in Table 13, a significantly larger proportion of the 
treatment cases, nearly 59%, were disposed of by an order. In most 
instances, dispositions by orders present considerably less burden on 
the court than do those that terminate in a written opinion. 

Differences in panel ratings and attorney assessments 

Through questionnaires, we attempted to determine whether the 
judges perceived any differences in the presentation of issues in the 
treatment and control group cases assigned for judicial decision.34 

34. The questionnaire, which rocused on the briefs in each case, was administered 
to each panel judge about four weeks before argument. The judges were asked to re
turn the questionnaires at the end of the two-week panel session. 

The questionnaire used a Likert-type scale on which judges were asked to rate the 
presentation of the issues in both the appellant's and appellee'S briefs in tenns of clar
ity, relevancy, and completeness. To rate darity, the judges were asked to assess 
whether the issues, as presented, appeared to be correctly understood and accurately 
articulated. 

To rate relevancy, the judges were asked to assess whether the issues presented 
were appropriate to the case, with few, if any, extraneous issues presented. Judges were 
also asked to assess whether all of the relevant issues and arguments were presented, 
with few, if any, important issues being omitted. Questionnaires were administered in 
treatment and control group cases. 
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Because questionnaires could not be administered for every treat
ment and control group case that reached submission, we can draw 
only very limited conclusions from the judge questionnaires, and the 
findings are not statistically significant.3s 

Data from 579 completed panel questionnaires indicate that the 
judges found virtually no differences between cases in the two study 
groups in terms of the clarity, relevancy, and completeness of the 
presentations. We think that this result may be an artifact that was 
prompted by poor construction of the survey questionnaire. A review 
of the data from the completed questionnaires strongly suggests a re
sponse set bias brought on by an odd number of response options 
(five) for each item on the panel questionnaire. With numerical 
choices ranging from 1 to 5, the judges were asked to rate each of the 
presentations, with the number 1 equaling "far below average" and 5 
representing "far above average." The number 3, indicating an aver
age rating, was selected in just about every response. In short we be
lieve that the placement of the response items on the questionnaire 
may have overly influenced the responses. 

Questionnaires were sent to each attorney who represented a 
party in one of the treatment appeals. 36 The focus of the attorney 
questionnaires was on the conference program in general and not on 
the specifics of any given appeal. Attorneys in the control group cases 
were not surveyed. 

Table 15 presents some of the results from the attorney question
naires that focused on their assessments of selected aspects of the 

35. Distribution and collection of the questionnaire presented some unanticipated 
burdens on the judges and staff of the coun. At the request of the coun, the question
naire was discontinued berore most of the panels with argued or submitted study cases 
could be surveyed. 

36. A questionnaire was administered to the attorneys for both the appellant and 
the appellee. A total of2,560 questionnaires was sent to attorneys representing parties 
in the treatment group only. We attempted to send a question to each attorney of 
record in a case. We reeeived 2,260 responses, giving us a response rate of88%. Three 
of the questionnaires had to be eliminated because we could not decipher the re
sponses. 

The questionnaire roeused on, among other things, issue simplification and 
clarification effects of the program and not on the specifics of the conferences held in 
the appeals selected for study. The questionnaire was directed at obtaining an assess
ment of the pre-argument conference program in general. The questionnaire was 
mailed to the attorneys just after briefing, or, in situations where the case terminated 
berore briefing, at the time of termination. 
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pre-argument conference program. The majority of the respondents 
indicated that they believed that the program assisted counsel in 
complying with court procedures. 

A small percentage of the respondents, about 6%, expressed the 
view that the program did not assist counsel in complying with the 
procedures of the court. 

Over 67% of the attorneys felt that the program reduced or elimi
nated procedural motions. However, the majority of the attorneys 
did not feel that the program reduced or eliminated substantive mo
tions. 

It is clear from the survey responses that a large number of attor
neys believe the program to be helpful and effective in reducing pro
cedural type motions. The questionnaire sought to determine 
whether the attorneys believed that conferencing produced other 
benefits for their clients. As shown in Table 16, the majority of the 
attorneys expressed the view that the program both clarifies and 
eliminates issues in the appeal. The responses to this question are 
consistent with the results of attorney surveys reported in the two 
studies of civil appeals management programs done earlier by the 
Federal Judicial Center. 37 

As a fOllow-up to questions about the impact of the program on 
the issues in the appeals, the attorneys were asked about the net ef
fect, if any, of the program on the amount of time spent on a case 
that reaches argument or submission. It is reasonable to expect that 
argued or submitted appeals entail a greater amount of attorney ef
fort than cases that are dismissed or settled before submission. As 
Table 17 indicates, a little over half of respondents expressed the 
view that the program has a positive effect in that it results in a net 
savings in the amount of time expended on submitted appeals. The 
significance of this finding should be considered in light of the 
finding discussed earlier that treatment cases that were submitted 
took somewhat more time to reach submission and disposition than 
did similar cases in the control group. It would appear that while it 
took more time for treatment cases to reach submission or disposi... 

37. See J. Goldman, ~ note 4, at 82, reporting that 62 % ofattorneys represent
ing treatment group cases that were argued or submitted noted that CAMP clarified 
issues in the appeal; A. Partridge & A. Lind, Jflprll note 4, at 69. noting that about 25% 
of the attorneys responding believed that the conference resulted in improvements in 
the quality of briefor arguments. 
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tion, the attorneys did not spend more of their time working on the 
case. We did not attempt to determine whether any reported savings 
in attorney time were passed on to the attorneys' clients; presumably, 
at least some of the savings were. 

Finally, it should be noted that nearly 80% of the attorneys re
sponding to our questionnaire indicated that in the absence of the 
pre-argument conference program, they would not have taken the 
initiative to approach the opposing side about settlement. It is clear 
that the pre-argument conference program facilitates the process by 
which parties begin to consider and discuss the prospects of settle
ment. 
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7. Conclusion 


Like most studies, this evaluation of the Sixth Circuit's pre
argument conference program was guided by a number of questions: 
(1) does conferencing result in cases being settled that would 
otherwise proceed to a judicial decision; (2) does the program make 
cases more manageable by simplifying and clarifying the issues that 
are ultimately presented to the court; (3) are any savings realized by 
the court as a result of the program; (4) does the practicing bar favor 
the program; and (5) is telephone conferencing, rather than in
person face-to-face meetings, a viable approach? 

Our analysis indicates that the answer to all of these questions is 
affirmative. The program in the Sixth Circuit clearly settles cases 
that would otherwise proceed to a full judicial disposition on the 
merits. We now know that 12% of the cases docketed by the coun 
will be divened from the argument calendar by the program. The 
immediate implications of that finding is that the program does the 
work of 1.06 appellate judges. As such, it is fair to characterize 
conferencing in the Sixth Circuit as essentially a settlement program. 
Moreover, the program settles cases at an earlier stage in the 
appellate process than would otherwise be the case. While we did not 
attempt any calculations to determine how much in dollars and cents 
is saved by getting appeals out of the process sooner, it is clear that 
significant savings in litigant and coun resources may result. Limita
tions in our data did not permit us to identify any particular types of 
cases for which the program was more or less effective. 

Not only does the pre-argument conference program achieve its 
major objective of settling cases, it enjoys very strong suppon among 
the bar as well. The majority of the attorneys who responded to our 
survey indicated that, but for the effons of the conference attorneys, 
they would not have initiated any discussions about settlement with 
opposing counsel. Concerns about not wanting to appear to be weak 
to opposing counsel were often cited by attorneys in our survey as 
the basis for not initiating discussions aimed at settling an appeal. 
Like similar appellate settlement programs in the Second, Eighth, 
Ninth, and District of Columbia Circuits, the Sixth's initial efforts 
urging settlement come before any briefs have been written. It is not 
surprising, then, that halfof the attorneys who responded to our sur
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vey felt that the program resulted in a net savings in the time they 
spend on an appeal. Of those who have handled appeals in the Sixth 
with and without the benefit of conferencing, most expressed a clear 
preference for the pre-argument program. 
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TABLEt 
Method ofDisposition ofAppeals 

Number Percentage 
Argued or Anlued or 
Suomitted Sufimitted 

Treatment cases 581 57.1% 

Control cases 351 68.9% 

Observed difference -11.8% 

95% confidence interval -16.7% to-6.9% 

68% confidence interval -14.3% to-9.3% 

Note: Confidence intervals were calculated using the rormula ror estimating the differ
ence between two binomial parameters as presented in W. MendenhaU, Introduction 
to Probability and Statistics 164-65 (2d ed. 1975). 

Table 1 indicates that the program divened 12% of the conference-eligible appeals 
and that chances are better than nine out of ten that the true percentage is somewhere 
between 16.7% and 6.9% of the appeals. The chances are better than two out of three 
that the reduction was between 9% and 14%. 

TABLE 2 
Submission Rate by Type ofAppeal 

Percentage (Number) Submitted 
Bank- Civil U.S. Federal Other 
ruptcy Righrs Diversity Civil Question Civil 

Treatment 6.1 (36) 28.7 (167) 26.1 (152) 9.1 (53) 24.0 (140) 5.3 (32) 

Control 4.5 (16) 31.3 (110) 20.7 (73) 3.1 (11) 28.2 (99) 3.1 (11) 

Difference + 1.6 -2.6 + 5.4 + 6.0 -4.2 + 2.4 
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TABLE 3 
Setdement Rate by Type ofAppeal 

Percentage (Number) Settled 
Bank- Qvil U.S. Federal Other 
ruptcy Rights Diversity Qvil Question Qvil 

Treatment 7.8 (34) 24.S (107) 26.8 (117) 10.5 (46) 23.4 (102) S.O (22) 

Control 8.2 (13) 24.0 (38) 2S.9 (41) 3.1 (S) 23.4 (37) 3.1 (S) 

Difference -.4 +.S +.9 + 7.4 0.0 +1.4 

TABLE 4 

Percentage (Number) ofSubmitted Cases in Which Briefing 


Was Delayed, By Type of Brief 


of Case 

Type of Brief Treatment (N=581) Control (N:351) 

Appellant 
Appellee 

Reply 
Appendix 
Missing 

~otal cases briefing delayed 

44.9 (261) 

2.5(15} 

0.6 (4) 

0.5 (3) 

1.3 (8) 
50.0 (291) 

3.9(14) 

0.5 (2) 

0.2 (I) 

4.8 (17) 
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Time from Docketing to Submission for Appeals Submitted 

100 100 
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• Treatment Cases 

II Control Cases 

90 180 270 360 450 510 ,,510 

Number of Days 

Average Time Span for Treatment Cases 371.7 days 

Average Time Span for Control Cases 359.8 days 
Difference, Treatment Compared with Control + 11.9 days 

~--------------------~~--

Notes: Differences are between treatment cases compared with control cases. 
The time trom docketing to submission is affected by a number of considerations, 

most of which are external to the functioning of the conferencing program. 
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TABLE 6 
Time from Docketing to Disposition for Appeals Submitted 
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diffenC(I: 
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270 360 450 SlO >510 

Number of Days 

Average Time Span for Treatment Cases 455.7 
Average Time Span for Control Cases 444.8 days 

Difference, Treatment Compared with Control + 10.9 days 

Notes: We did not have sufficient information on thirteen treatment cases and 
twenty-four control cases to include them in this table. 

Differences are between treatment cases compared with control cases. 
The time from docketing to disposition ofcases submitted is affected by a number 

of considerations, most of which are external to the functioning of the conferencing 
program. 
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TABLE 7 
Time from Docketing to Disposition for Cases Settled 
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II! Control Cases 
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Number of Days 

• Treatment Cases 

Average Time Span for Trearment Cases 165.5 days 
Average Time Span for Control Cases 170.7 days 
Difference, Trearment Compared with Control - 5.2 days 

--------------------~--------------------

Notes: We did not have sufficient information on eight treatment cases and one 
mnttol case to include them in this table. 

Differences are between tteatment cases compared with contrOl cases. 
The time from docketing to disposition for cases that settle is affected by a number 

of considerations, most of which are external to the functioning of the conferencing 
program. 

48 



Appendix A 

TABLE 8 
Time from Docketing to Disposition for All Cases 
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• Treatment Cases 

II Control Cases 

90 ISO 270 360 450 

Number of Days 

Average Time Span for Treatment Cases 331.2 days 

Average Time Span for Control Cases 355.9 days 

Difference, Treatment Compared with Control - 24.7 days 

Notes: We did not have sufficient information on twenty-one treatment cases and 
twenty-five control cases to include them in this table. 

Differences are between treatment cases compared with control cases. 
Table 8 displays data on the cumulative elapsed time from docketing to disposition 

for all the cases in the two study groups. It should be read as saying, for example, that 
36.3 % of the treatment appeals were lIisposed of within 270 days of docketing com
pared with only 27.9% of the control group cases, resulting in a difference of 8.4% 
more treatments than controls being disposed at the 270-OOy mark. 

It should be noted that the time from docketing to disposition is affected by a 
number of considerations, most ofwhich are external to the functioning of the con fur
encing program. 
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TABLE 9 
TIme from Docketing to Closing for Appeals Submitted 
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Number of Days 

Average Time Span for Treaonent Cases 
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Difference, Treaonent Compared with Control 

Notes: We did not have sufficient information on fifty-three treatment cases and 
thirty-nine control cases to include them in this table. 

Differences are between treatment cases compared with control cases. 
The time from docketing to closing is affected by a number of considerations, 

most ofwhich are external to the functioning of the conferencing program. 
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TABLE 10 
Motions and Orders Filed by Type and Method of Disposition 

A. Percentage (Number) ofMotions per Case 

Type of Case 

Type of Motion Treatment Control Difference 

Procedural 

Substantive 

Total Cases in Sample 

Total Motions Filed 

1.4 (1,426) 

.29 (299) 

1,016 

1,725 

1.65 (839) 

.37 (161) 

509 

1,000 

14.5 

21.6 

B. Breakdown ofCases with Motions 

Type ofCase 

Cases with Motions Treatment Control 

Number 765 383 
Percentage 75.2 75.2 

C. Percentage (Number) ofMotions Disposed of by Various Methods 

Type of Case 

Method of Disposition Treatment Control Difference 

Panel 17.3 (299) 16.1 (161) + 1.2 

SingleJudge 2.2 (38) 1.7 (17) +.05 

Clerk's Office 80.4 (1,388) 82.2 (822) 1.8 

D. Percentage (Number) ofOrders Issued by Type of Order 

Type of Case 

Type of Order Treatment Control 

Panel 9.0 (144) 8.9 (82) 

SingleJudge 11.5 (182) 9.9 (91) 

Clerk's Office 79.3 (1,256) 81.0 (739) 

Total Orders in Sample 1,582 912 

Average Number of Orders per Case 1.5 1.7 

51 



AppenJixA 

TABLE 11 

Percentage (Number) of Cases with DUN Notices, 


by Notices Per Case 


Treatment Cases Control Cases 
Notices Per Case (N .. 1,016) (N- 509) 

25.5 (260) 25.7 (131) 

2 10.4 (106) 12.5 (64) 

3 2.1 (22) 3.7 (19) 

4 1.1 (12) 1.3 (7) 
5 .09 (1) .5 (3) 

6 .3 (2) 

Note: Percentages are ofall cases in each group with notices. 

Nature of Notice Treatment Cases Control Cases 

Brief late 13.3 (79) 11.5 (43) 

Brief return 25.0 (148) 25.3 (94) 

Appendix late 9.6 (57) 12.9 (48) 

Appendix return 16.7 (95) 16.9 (63) 

Jurisdiction premature 15.5 (92) 16.7 (62) 

Pre-argument statement not filed 2.8 (17) 2.6 (10) 

Want of prosecution .5 (3) .8 (3) 

Total notices 491 323 
Note: Percentages are ofall notices in each group. 

TABLE 12 
Appeals Disposed of with Written Opinion 

Percentage with 
Written Opinion 

Treatment appeals 
Number of argued or submitted appeals 

disposed by written opinion 
Total number of appeals argued or submitted 

Control appeals 
Number of argued or submitted appeals 

disposed by written opinion 
Total number of appeals argued or submitted 

Difference, Treatment Compared with Control 

46.8 

272 
581 

52.9 

186 
351 

-6.1 
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TABLE 13 
Decisions Disposed ofWithout Written Opinion 

Bench Decision PerCuriarn Order 

Treannents (744) 6.1 (46) 33.7 (251) 58.8 (438) 

Controls (323) 7.7(25) 39.9 (129) 51.7 (167) 

Difference, Treannent 
Compared with Control -1.6 -6.2 + 7.1 

TABLE 14 
Timeliness of Filing and Average Aggregate Brief Length, 

by Type 

A. Timeliness 

Treatment Cases Control Cases 

Number of briefs 2,259 1,352 

Percentage filed on time 59.5 61.8 

Difference, Treannent Compared with Control - 2.3 

B. Average Aggregate Brief Length 

Average page length 

Brief type Treatment Cases Control Cases 

Appellant 30 29 


Appellee 30 31 


Note: While the data in Table 14 should be interpreted with caution, ex
amination of the program suggests that conferencing did not appear to re
duce the aggregate length of appellants' or appellees' briefs. However, the 
overall reduction in the number of appeals submitted that is attributable to 
the program must clearly be seen as reducing the number of briefs that the 
coun would otherwise have to review. The brief length data shown in the 
table are raw page counts as reflected by docket entries recorded by the 
clerk's office. We encountered significant problems in our efforts to arrive at 
accurate measures of supplemental and reply briefs lengths. We are therefore 
unable to draw any conclusions about the program's effect, if any, on the 
lengths ofsupplemental and reply briefs. 
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TABLE IS 

Attorney Responses About Selected Program Effects 


a. Did the program assist in complying with procedures of the court? 

90 

bl)so 
~ :::
&. 70 
G3 
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t-
El 50 

~40 ..... 
0 

!ino 
11 

~ 20 
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10 

0 

Yes 	 No No opinion Missing 

Attorney Response 

b. Did the program reduce or eliminate procedural-type motions? 
70 

If]60 
&. 
~ 50 

t40 
§ 
~ 30 
0 

~ 
11 20 

~ 
p.. 10 

0 

Yes No No opinion Missing 

Attorney Response 

(continued) 
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TABLE 15, continued 

Co Did the program reduce or eIiminate substantive-type motions? 
60 

o 
Yes 	 No No opinion Missing 

Attorney Response 
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TABLE 16 

Attorney Responses About Other Benefits of 


Program to Clients 


a. Did the progran1 help clarifY issues on appeal? 

80 

bel 70 
r:::a 
§ 60 
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VI 
Q) 
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f~ 
<
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Yes No No opinion Missing 

Attorney Response 

b. Did the program help eliminate issues on appeal? 

70 

bel 60 
:ar:: c: 

8- 50 
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Yes No No opinion Missing 

Attorney Response 
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TABLE 17 

Attorney Responses About Net Effect of Program 


on Case Time ofSubmitted Cases 


Net ..';"go Net increase No effect No opinion Missing 

Attorney Response 
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Evaluation Design for the Sixth Circuit 

Pre-Argument Conference Program 


The evaluation of the Sixth Circuit's pre-argument conference pro
gram will utilize a controlled experiment design. Cases will be randomly as
signed to either of two groups (a treatment group, i.e., the group to be con
ferenced, or a control group--the group that will not be conferenced). 

The appeals assigned to treatment will be randomized from the uni
verse of conference-eligible cases filed during the case selection phase of the 
study. The case selection phase of the evaluation will last for approximately 
one year. 

Cases will be drawn from all of the divisional units in the Sixth Circuit. 
The only civil appeals to be excluded from the study are those 

permitted by permission under 28 U.s.c. 1292(b) and appeals in habeas 
cases under sections 22 54 and 2255 of Title 28. No other civil appeals will be 
excluded from the evaluation. 

A small number of cases will be automatically assigned to the treat
ment group when a specific request to do so is received from either the 
Clerk's Office or the Conference Attorney. It is expected that the number of 
requests for automatic assignment to the treatment group will be relatively 
small (perhaps, less than a dozen) and will be accompanied by ample 
justification. For example, automatic assignments might be utilized for cases 
in which counsel have already participated in a number of pre-argument 
conferences and have expressed a strong preference for continuing to have 
access to the pre-argument conference program. 

In addition to collecting and analyzing case file data on appeals in
cluded in the study, questionnaires will be administered to panel judges in a 
sample of study cases. Attorneys involved in cases assigned to the treatment 
group will be surveyed as well. 

Evaluation Objectives: 
The primary objective of the pre-argument conference program eval

uation is to assist the Sixth Circuit to determine whether the program has an 
impact on: (1) the number of appeals settled; (2) the number of motions filed; 
(3) the quality and length of briefs; (4) the quality of oral argument in cases 
submitted to the court following pre-argument conferences; and (5) instruct
ing members of the bar concerning appellate practice in the circuit. In addi
tion to assessing the above potential case management-related effects of the 
program, an effort will be made to evaluate the program's impact on the 
number of appeals settled, voluntarily dismissed, or dismissed for want 2f 
prosecution. Increasing the settlement rate of civil appeals is viewed by the 
Sixth Circuit as the major objective of its pre-argument conference program. 

EV/lluation Criteria: 

The study will use the following criteria to assist the Sixth Circuit in 
determining whether the program is meeting its objectives: 
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Objective One: Increasing the Number ofCases Which are Settled, Voluntarily 
Dimtissed, or Dimtissedfor Wtmt ofProsecution 

Case file data on the number of cases in the treatment and control 
groups which were settled, voluntarily dismissed, or dismissed for want of 
prosecution will be collected and analyzed. It will be an indication that the 
program has an effect on settlements and dismissals if the treatment group 
has a significantly greater percentage of cases in the above three categories of 
tennination when compared with the control group. 

Objective Two: Terminates Cases Earlier in the Appellote Procm 
An effort will be made to detennine whether the pre-argument con

ferencing program facilitates the tennination of cases at earlier stages in the 
appellate process. In order to examine this issue, the following approach will 
be taken: 

A. Calculation ofmedian days treatment and control cases are active. 
For the pwposes of the study, a case is defined as active from the time of the 
filing of the notice of appeal to time at which it is either terminated or sub
mitted to the court. It will be an indication that the program is meeting the 
objective if the treatment group has a significantly lower measure of median 
days active when compared with the control group. 

B. Calculation of the percentage of cases tenninating during each 
stage of the appellate process along with the median time cases remain in 
each stage. For purposes of this study, the following stages of the appellate 
process will be examined for each case in the study: 

1) Time from date case is docketed in the Sixth Circuit until the 
date of the filing of the certificate of record in the Sixth Circuit. 

2) Time from filing of record in the Sixth Circuit to filing of appel
lant's brief. 

3) Period from filing of appellant's brief to filing of appellee's 
brief. 

4) Period from filing of appellee's brief to time of argument. 
5) Time from filing of joint appendix to time of argument 

It will be an indication that the program has the anticipated effect if the 
treatment group has a significantly greater percentage of cases that tenninate 
in the earlier stages when compared with the control group. 

Objective Three: Reducing the Number ofMotions Filed 
A major objective of the pre-argument conference program is that of 

permitting infor11f.ljl resolution ofprocedural matters, such as joinder of briefs 
in appeals having multiple parties, thereby reducing the number of formal 
motions on which the court must act. 

It will be an indication that the program is meeting this objective if the 
treatment group is found to have a significantly lower number of for11f.ljl mo
tions filed than the control group. It should be noted, however, that the pro
cess of counting the motions in each appeal included in the study may not be 
as straightforward a task as it might at first appear. For cases assigned to the 
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treatment group, for example, the briefing schedule permitted by the confer
ence attorney may operate as the equivalent of the first extension granted on 
motion in the control group cases. Therefore, any observed differences be
tween the treatment and control groups in the number of actual motions 
filed will have to be intetpreted with that possibility in mind. 

Case file data will be collected and analyzed on both the frequency and 
type of motions filed in all of the appeals included in the study. 

Objective Four: Impact on Qrmlity Il1Ui Length ofBriefs Filed 
As part of the survey of attorneys in treatment cases proceeding to 

briefing, each attorney will be asked whether the pre-argument conference 
program assisted in the preparation of the briefs. 

It will be an indication that the program is achieving this objective if a 
significant number of attorneys indicate that the program assisted in the 
preparation of briefs. 

In addition, responses from panel judges at, or near, the time of argu
ment or submission will be gathered on a sample of cases to assess brief 
quality. Responses will be collected by questionnaires, with each judge being 
asked to rate the quality of selected briefs in appeals submitted to a panel on 
which he or she sat. 

It will be an indication that the program is meeting this objective if the 
treatment group is found to have a significantly larger number of positive 
ratings than the control group. 

As part of the pre-argument conference program procedures, the con
ference attorneys set the briefing schedule along with limits on the maximum 
brief length that each party may submit. As part of the analysis of brief 
lengths, an effort will be made to compare actual brief length with the limits 
set by the conference attorney. 

The process of determining the overall impact of the program on brief 
length is somewhat complicated by the probability that the pre-argument 
conference program is changing the universe of briefed cases in the circuit. 
That is, it is very likely that the program results in a number of the less 
complicated appeals settling or being withdrawn prior to briefing. The pro
gram is also likely to change the timing at which less complex cases settle or 
withdraw such that there are more appeals settling or withdrawing at the 
pre-argument rather than post-briefing stage. Assuming that this in fact oc
curs, we are likely to observe an increase in the average brief length in those 
cases that are briefed. Such a finding would mask the impact of the program 
on the less complex cases that settle or withdraw at the pre-argument stage. 
As a solution to this, the evaluation will utilize a case weighting system to 
separate out possible settlement effects of the program from any brief 
length-reduction effects. 

For purposes of this evaluation, an effort will be made to utilize the 
case weight system in effect at the start-up of the evaluation. Assuming that 
the case weight assigned to each appeal is independent of brief length, the 
measure of the program's impact on brief length is whether brief lengths 
within a particular case weight are shorter in the treatment group than in the 
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control group. This approach would enable a determination to be made as to 
whether brief lengths are increasing because cases are becoming more com
plex. 

The aggregate length of all briefs in an appeal will be taken as the 
measure of brief length, excluding amicus briefs. Some question remains as to 
whether differences in printing styles might impact the accuracy of any effort 
aimed at determining brief length. Preliminary review of case files indicate a 
high level of standardization in typing style and formatting of the briefs. 

Since brief length notations are routinely entered as docket entries for 
each case, the process of capturing these data will be relatively straightfor
ward. Preliminary reliability checks of the accuracy of the docket entries on 
brief length indicate that they are, indeed, highly accurate. Nonetheless, 
additional reliability checks on this item will be made in a sample of cases 
throughout the study. 

Objective Five: Improving the QUlJlity ofOral Argument in Cases Submitted After 
Briefing 

The pre-argument conference program is expected to improve the 
quality of oral argument in cases submitted after briefing. The anticipated 
improvement in the quality of oral argument is expected to result from sub
stantive contact with the conference attorney, as well as from efforts by the 
conference attorney to narrow the issues involved in the appeal. 

Panel judges will be asked to assess the quality of oral argument in a 
sample of cases in the treattnent and control groups. A rating instrument fo
cusing on several different aspects of the presentation of the oral argument 
will be developed and pretested for use by the judges. Given the very subjec
tive nature of this approach, it is not unreasonable to expect that there will 
be considerable variability in the ratings. Ideally, the ratings will be done by 
the judges without knowledge of whether the case was conferenced. In order 
to do this, the docket sheets sent by the Oerk's Office to the judges should 
be modified so as to contain no conference attorneys' initials or any other 
notations which would enable the judges to determine the source of the 
briefing schedule. 

It will be an indication that the program is achieving this objective if 
the treattnent group is found to have significantly higher ratings from the 
judges than the control group. 

Objective Six: Instructing Memhers ofthe Bar Regarding Appellate Practices and 
Procedures in the Circuit 

Another objective of the pre-argument conference program is that of 
fostering good relations with the bar. The program is expected to facilitate 
the dissemination of information about practices and procedures in the Sixth 
Circuit. In a sense, the conference attorneys not only assist the bar, but serve 
as liaison between the bar and the court. 

To the extent that the pre-argument conference program operates to 
assist attorneys in meeting various filing deadlines, an effort will be made to 
determine whether there are any significant differences, in terms of the 
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timeliness of the filing of the briefs, between the treatments and controls 
reaching submission. 

Analysis will be made of the total number of cases in which the ap
pellee's brief was not filed in a timely manner as required by Rule 25 of the 
Federal Rules of Appellate Procedure. It will be an indication that the 
program is meeting the objective if the treatment group has a significantly 
lower figure than the control group. 

Examination will be made of the total number of cases in which the 
joint appendix was not filed in timely manner as set out in the local rule for 
filing appendixes. It will be an indication that the program is meeting this 
objective if the treatment group has a significantly lower number of late 
filings than the control group. 

Similarly, an effort will be made to identify the total number of times 
joint appendixes are returned to counsel for procedural defects. It will be an 
indication that the program is meeting this objective if the figure is 
significantly lower for the treatment group than for the control group. 

In order to further assess whether the program meets this objective a 
number of items concerning the instructional role of the program will be in
cluded in the survey questionnaires to attorneys in the cases assigned to 
treatment. In addition, several questions on this issue may be included in the 
judges' questionnaires for cases reaching submission and/or oral argument. 
Responses from both counsel just after briefing, or, in situations where the 
case terminates before that time, at the time of termination, as to whether 
any difficulties were experienced in following procedures involved in the 
handling of their cases through the appeals process. 

Group Assignment: 
It is estimated that during the period of study there be approximately 

1,500 conferenceable appeals filed in the Sixth Circuit. Based on pre-imple
mentation projections, it is estimated that approximately 75% (of appeals) of 
the conference-eligible cases will in fact be conferenced. Two-thirds of the 
cases will be randomly assigned to the treatment group, with a third assigned 
to the control. This will give the conference attorneys a pool of 
approximately 1,000 cases to work with during the one year case selection 
period. 

The random assignment will be accomplished by accessing the special 
purpose program on the F]C's DEC computer. The program is relatively 
simple to run and requires the entry of a case name, docket number, and the 
date of the entry. The program then randomly assigns a "0" (designating a 
control group assignment) or a "I" (for a treatment group assignment). The 
random assignment program will automatically create a case assignment data 
set from which routine summary updates may be generated. The pre-argu
ment statements for all cases assigned to treatment will then be returned to 
the conference attorneys. 

In instances where the pre-argument statement indicates that the case 
is a cross appeal, is to be consolidated, or is otherwise related to another case, 
the trailing case will be assigned to the same group as the lead case. That is, 
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all related cases are to be handled as a unit. This is the only exception to the 
random assignment procedures. 

All cross appeals, consolidated, or related cases will be so identified in 
the case assignment data set. 

In instances where it is learned, sometime after random assignment, 
that a particular case is a cross, consolidated, or a related appeal, the original 
group assignment will be maintained for the case. This will be done even 
though it results in the case receiving a treatment which is inconsistent with 
its original assignment. 

For purposes of this study, cross and consolidated appeals are defined 
as those cases so designated on the court of appeals' docket sheets. Related 
cases are defined as cases which are not cross or consolidated appeals but 
which have the same case number in the lower court. 

Once assigned to a group, cases will not be removed from the study. 
For this reason care must be exercised by the pre-argument conference pro
gram staff, the Clerk's Office, and the judges to avoid having cases in the 
control group conferenced. 

It is anticipated that, either by direction from the court or by request 
of a party, a case in the control group may have to be conferenced. When 
this occurs, or if a case is in some other way treated inconsistently with its as
signed group, this will not be grounds for excluding the case from the study. 
However, the fact that a case is treated inconsistently will be noted. During 
data analysis, cases so noted will be subjected to further analysis to detennine 
if the overall findings are affected. 

Cases in the treatment group will be identified as being either confer
enced or not conferenced. The term conftrenced will mean that some staff 
contact (either verbal or written, including telephone contact) was made with 
any party in the case. 

Durlltion ofthe Study: 

As noted earlier, cases will be randomly assigned for a period of year. 
The data collection phase of the study will be completed when all cases in 
both groups have been either terminated or submitted. 

A trial run of the case assignment procedures will be conducted to en
able the Clerk's Office and the Conference Attorney, and the FJC to resolve 
any case processing issues that may arise. 

Datil Collection: 
The Clerk's Office, with coordination from the Conference Attorney, 

will be responsible for collecting the case file data. Most, if not all, of the 
case file data needed for this evaluation are likely to be routinely maintained 
on New AIMS. It will be necessary to collect the following case file data: 

L case number 
2. case type 
3. date case is docketed 
4. date pre-argument statement filed 
5. date of disposition 
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6. 	 type of disposition (includes: submitted/argued dismissals for lack 
of prosecution; voluntary dismissals; settlement; other) dismissals 
are for treatment cases, voluntary, those appear withdrawn with
out any conference attorney contact. Appeals withdrawn after a 
conference will be handled as settlements. 

7. 	 date on which each stage of the appellate process is completed for 
the case 

8. 	 stage, ifcase at termination 
9. 	 motions filed by method of disposition 
10. 	 number of motions filed relating to the filing of the joint ap

pendix 
11. 	 number of times briefs were returned for procedural defects 
12. 	 number of times joint appendices were returned for procedural 

defect 
13. 	 timeliness of filing of appellant's brief 
14. 	 timeliness of filing of appellee's brief 
15. 	 timeliness of filing of joint appendix 
16. 	 number and type of briefs filed (types include appellant, appellee, 

reply, amicus) 
17. 	 number of "DUN" notices sent to counsel by Clerk's Office or 

Conference Attorney 
18. 	 total pages in appellant's brief 
19. 	 total pages in appellee's brief 
20. 	 identification ofconsolidated, cross, and/or related appeals 
21. 	 the group assignment of the consolidated, cross, and/or related 

appeals 
22. 	 date at which it was determined that the case was to be consoli

dated, cross, and/or related (i.e., before or 
after group assignment) 

23. 	 case weight 

Survey QuestiUTl'Tlairer: 

The Conference Attorneys will maintain a listing of the names and 
addresses of the attorneys who were actually involved in each pre-argument 
conference. At least twice a month, a copy of the listing will be given to the 
individual in the Clerk's Office who has been assigned responsibility for 
sending counsel the questionnaire accompanied by a cover letter from the 
Chief Judge of the Sixth Circuit. Counsel will be asked to send their com
pleted questionnaires to the Research Division of the FJC. A list of each at
torney to whom a questionnaire is mailed will be kept by the Clerk's Office. 
The list will indicate the date on which the mailing occurred. 

Only one questionnaire will be sent to an attorney during the course 
of the study, irrespective of the number of cases he or she may have had 
conferenced during the period ofstudy. 

The Clerk's Office will provide the panel judges with the 
questionnaires and will be responsible for collecting them. Judges will not 
know whether a case is in the treatment or control group. 
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In consultation with the Clerk's Office, the Conference Attorneys wilt de
velop the procedures and questionnaires to be submitted to the judges. 
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tJ. S. cotJIa OF Al'PDLS FOll 'l'3E snm c:m.cc:tT 

Pra-A:I:;'tI:IIIent Confannce PrDc;rnlI EValuation 
.n:JI)QII Q1JUT%OP"nrI 

SUbmitte4s__________________________JUdq.,___________ 

Tit1el_____________________________ca.•• 	lfWIIber:_____ 

Buacl on your p..t experience wit:)l civU appaal.. of t:h1s 
type qenual.ly, pl.... ...... the p2:8IUUItation o~ the 1IIfIU8s on 
both the appa.1.lant·. abel. app.u..•• b%'i.~. iD taaa of c:.larit:y,
raleva.acy, a.ad COIIIp!etaD... uaiDq the folloviDc;r scal.: 

1 • far ba.1.ow averap 
2 - below averaqa 
3-av~ 
4 - above averap 
5 - far above &veraCJ8 

!!l8 11111'11", .. pz:aIIantacl, appeaz:ed. to b. 
c:or:ectl.y UDderatood. abel. acc:w::ately 
a:t1culatacl. 

Releva.acy: 	 All o~ the 1II.uaa pz'Uantad. wan &pprcprlata 
to the cas•• few, 11 IIDJ', were extran.ous or 
nat really appl1cebl.•• 

Completen.ss: 	 All. of the relevant: iaauetI and. arc;umanta wera 
pr1lsantad., few, 11 IIDJ', bIport:ant =-- ware 
l.ft: out:. 

~. 	 For the App.l1aatC.'-, o~. the approp~at. DalDb.r for 
.aoh of the tIlratI aritllrias 

1 2 3 4 5 
1 2 1 4 5 
1 2 3 4 5 

2. 	 For the App.ll..,.,-, ~. the approp~at. DUmb.r for 
aaoh of the thr.. aritllrias 

1 2 3 4 5 
1 2 3 4 ! 
1 2 3 4 ! 

3. 	 Do you kDov whether a pr__~t collfareno. va. or...... DOt 
ha.1.4 121. this cu., 

cia not know 

*Ir more than on. appellant or app.ll.. fllacl briers or 
arqu.d. to the Court, plea•• b... your ..sesnumts on the 
best 	of those pr.sentations. In cro••-appeal., the . 
appellant/cross-appellee should. b. considered. the appellant. 
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SIXTH CIRCUrr COURT OF APPEALS 


ClVIL APPEALS PRE-ARGUMENT CONFERENCE PROGRAM 


ATI'ORNEY QUESTIONNAIRE 


1. 	 In atlproximately how many Sixth Circuit pre-ergument 
conferences have you been involved Uncludlng tills one)? 

2. 	 Do you feel that the pre-vgument conference or other 
activities of the Conference Attomey generally result in: 

II.. 	 Assistance to counsel in complytng with 
pl'OC!edures of the court! ,YES )NO )No Opinion 

B. 	 Reduction or elimination of 
proeedural type modons! (- )YES )NO )No Opinion 

C. 	 Reduction or eUminaUon of 
substantive type motions! )YES mo )No Opinion 

3. 	 Are there other benefits to the client as a 
result of conferencing, such as: 

II.. 	 Clarification of the issues in the atlpea1! ( )YES ( )NO ( )No Opinion 

B. 	 EUmination of issues? ( )YES )NO ) No Opinion 

C. 	 Other benefits? ( )YES )NO }No Opinion 

1. If "Yes", what are those benefits? 

4. 	 In a case that reaches argument or submission. 
what do you think is the net effect ot 
conferencin&' on the amount ot time you expend 
on the appeal! ( ) net savings in time 

( ) net increase in time 
( ) no effeat 
( ) no opinion 

ADDmONAL QUES'I10NS ON BACK 
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5. 	 rn this partieu1ar case, would you and your 
adversary have pursued the possibilities Cor 
settlement Of' withdrawal oC the appeal In 
the absence oC the pre-ergument conCerence 
program! ( )YES ( )NO 1Uncertain 

A.. Comments: 

6. 	 . SUed on your uperl.ences with settlement 
conCerences in (enenU, do you beUe". that the 
cI1ances of settllna' lUI appeal are improved b7 
an in-persan conCerenee rath .. than a canference 
conducted b7 pbClne! (JYES ()NO ()Oncertaln 

A.. PI.... indicate the reasons COl' your preference (1l lUIy) 

T. 	 Do you belleve that the chances oC .ettllna' an 
appeal are improved if the cUent 
participates in the conCerence! )YES ()NO () No Opinion 

.. 	 fa recent yean na". you hid a cae in 
the Sixth Circuit that wu not 
conferenced! 	 <: JYES ( )NO 

( )YES ( )NO () No Opinion 

9. 	 We would like to have your comments about the pre-tU'lUment conference 

pn:IIr8.m in the Slxtb Circuit, including any olb.. upeotS of the program 

not covered b7 the aboVe quettlo... Specifically. InclUde in your 

discussion any way in whlcfl you believe the procram may be improved. 

(Space Cor your comments hU been provided below.) 


Questionnaire No. ____ 
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1. Sixth Circuit Local Rule 18 


Rtrr...E 18: PRE-ARGUMENT CONFERENCE PROGRAM 

(a) Transmission of Documents. Upon filing of a notice of appeal in 
a civil case, the clerk of the district court shall forthwith transmit a copy of 
the notice of appeal to the clerk of the court of appeals, who shall promptly 
enter the appeal upon the appropriate records of the court of appeals. Each 
notice of appeal so transmitted shall have appended thereto a copy of. 

(1) 	 the docket sheet of the court or agency from which the appeal is 
taken; 

(2) 	 the judgment order sought to be reviewed; 
(3) 	 any opinion or findings; 
(4) 	 any report and recommendation prepared by the United States 

Magistrate. 
(b) Filing Pre-Argument Statement. 
(1) Civil appeals from United States District CourtS. Within fourteen 

days after filing the notice of appeal in the district court, the appellant shall 
cause to be filed with the clerk of the court of appeals, with service on all 
other parties, an original and two (2) copies of the pre-argument statement 
setting forth information necessary for an understanding of the nature of the 
appeal. (see form 6CA-53). 

(2) Review of Administrative Agency Orders: Applications for En
forcement. Within fourteen days after the filing of a petition for review of an 
order of an administrative agency, board, commission or officer, or an appli
cation for enforcement of an order of an agency, the petitioner or applicant 
shall cause to be filed with the clerk of the court of appeals, with service on 
all other parties, an original and two (2) copies of a pre-argument statement 
setting forth information necessary for an understanding of the nature of the 
petition or application (see form 6CA-54). 

(c) Pre-Argument Conference. 
(1) All civil cases shall be reviewed to determine if a pre-argument 

conference, pursuant to Rule 33, Federal Rules of Appellate Procedure, 
would be of assistance to the court or the parties. Such a conference may be 
conducted by a circuit judge or a staff attorney of the court known as the 
conference attorney. An attorney may request a pre-argument conference in 
a case if he or she thinks it would be helpful. 

(2) A circuit judge or conference attorney may direct the attorneys for 
all parties to attend a pre-argument conference, in person or by telephone. 
Such conference shall be conducted by the conference attorney or a cirt:uit 
judge designated by the chief judge, to consider the possibility of settlement, 
the simplification of the issues, and any other matters which the circuit judge 
or conference attorney determines may aid in the handling of the disposition 
of the proceedings. 
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(3) A judge who participates in a pre-argument conference or becomes 
involved in settlement discussions pursuant to this rule will not sit on a judi
cial panel that deals with that case, except that participation in a pre-argu
ment conference shall not preclude a judge from participating in any en bane 
consideration of the case. 

(4) The statements and comments made during the pre-argument con
ference are confidential, except to the extent disclosed by the pre-argument 
conference order entered pursuant to Rule 18{d), and shall not be disclosed 
by the conference judge or conference attorney nor by counsel in briefs or 
argument. 

(d) Pre-Argument Conference Order. To effectuate the purposes 
and results of the pre-argument conference, the circuit judge or the clerk of 
the court at the behest of the conference attorney shall enter a pre-argument 
conference order controlling the subsequent course of the proceedings. 

(e) Non-Compliance Sanctions. 
(1) If the appellant, petitioner or applicant has not taken the action 

specified in paragraph (b) of this procedure within the time specified, the ap
peal, petition or application may be dismissed by the clerk without further 
notice. 

(2) Upon failure of a party or attorney to comply with the provisions of 
this rule or the provisions of the pre-argument conference order, the Court 
of Appeals may assess reasonable expenses caused by the failure, including 
attorney's fees; assess all or a portion of the appellate costs; or dismiss the 
appeal. 
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3. Pre-Argument Conference Program Letter 

United States Court of Appeals 

for the Sixth Circuit 


U.S. Post Office & Courthouse Building 

Cincinnati, Ohio 45202 


RobertW. Rack, Jr. Telephone 
Conference Attorney (513)684-3881 

FTS 684-3881 

(date) 

Dear Counsel: 

RE: THE PRE-ARGUME."IT CONFERENCE 

The Sixth Circuit now conducts pre-argument conferences in 
many civil appeals. The primary purpose of the conference is to ex
amine the issues being raised on appeal and discuss possible bases for 
settlement. Most conferences are conducted by telephone. All dis
cussions are confidential and off the record. 

Conferences are not scheduled in all cases. Ifyou think a con
ference could be beneficial in this appeal, call Teresa Lanier at the 
Conference Attomey's Office, telephone (515) 684-3881, and one 
will be scheduled. 

Very truly yours, 

Robert W. Rack, Jr. 

76 



Appendix C 

4. Pre-Argument Conference 
Program Notice 

United States Court of Appeals 
for the Sixth Circuit 

U.S. Post OIfice & Courthouse Building 

Cincinnati. Ohio 45202 


Robert W. Rack, Jr. Telephone 
Conference Attorney (513)684-3881 

FTS 684-3881 

.l'EE-ARGUMEN[ CONfERENCE NQJJ.CE 

Dear Counsel: 

Pursuant to Rule 18, Rules of the Sixth Circuit, a pre-argu
ment TELEPHONE conference is scheduled for 

___.EASTERN 

STANDARD TIME. 
The attorneys addressed above are understood to be the attor

neys in charge of this appeal and are required to participate. The 
undersigned should be advised immediately ifcounsel other than 
those listed above should be involved. 

The purposes of a pre-argument conference are (1) to identify 
and attempt to resolve any matters which may interfere with the 
smooth handling or disposition of the proceeding, (2) to clarify is
sues presented in the appeal, and (3) to explore possibilities of set
tlement. 

Counsel should be prepared to discuss the merits of the case 
for purposes of settlement and should have proposals and/or au
thority to terminate this litigation consistent with the interest of 
their clients. 

Robert W. Rack, Jr. 

R. Lanier 
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5. Pre-Argument Conference Program 
Transmittal Form 

CONFERENCE PROGRAM TRANSMITIAL 

TO: 	 Team! 
Team II 
Team III 

DATE: 

CASE: 

ACTION: 	 Conference Program Activities Completed 
Briefing (see below)* 
Response to show cause received from appel
lant 
Response to show cause received from ap
pellee
Other _____________ 

FROM:_ RR 
LO 
DA 

* Pursuant to the agreement reached in the pre-argument confer
ence on _ , the briefing in the above 
appeal(s) should be modified as follows: 
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6. Parties' Stipulation to Dismiss for 
Lack ofJurisdiction 

No. 00-0000 

United States Court ofAppeals 
for the Sixth Circuit 

: STIeUI,AUON TO DISMISS 

It appearing to the parties that this appeal has been taken from 
an interlocutory and non-appealable order, pursuant to discussion 
and agreement under Sixth Circuit Rule 18 the parties hereby 
stipulate that an order be entered by the Court dismissing the 
within appeal(s) for the reason that the Court is without jurisdic
tion to decide the case, 

(appellant) 

(appellee) 
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7. Motion to Waive Oral Argument 

No. 00-0000 

United States Court ofAppeals 
for the Sixth Circuit 

: MOTION TO WAIVE ORAL 
ARGUMENT 

The parties hereby move this Court to waive oral argwnent in 
this case and determine the merits of the appeal on the submission 
of the briefs. 

It is respectfully submitted that the facts and legal issues may 
be sufficiently presented in the briefs and record such that oral ar
gwnent is unnecessary. 

(appellant) 

(appellee) 
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8. Conference Attorneys' Notice of 
Suspension ofTime to Submit Briefs 

United States Court of Appeals 
for the Sixth Circuit 

U.S. Post OHice & Courthouse Building 

Cindnnati, Ohio 45202 


RobertW. Rack, Jr. 
Conference Attorney 

Telephone 
(513)684-3881 
FrS 684·3881 

(date) 

(addressed to all counsel) 

RE: (case caption and CA No.) 

Dear Counsel: 

Pursuant to Rule 18, Rules of the Sixth Circuit, the FRAP 
and Circuit Court rules pertaining to the submission of briefs" 
in this matter are suspended for a period of (No. of days sus
pended), thereby making appellant's/appellee's brief due (new 
due date). 

Vel)' truly yours, 

Robert W. Rack, Jr. 

RWRIti 
cc: Deputy Clerk 

Note: When necessal)', transcript preparation is also delayed and appellant is 
authorized to stop work by the Court Reporter. 
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9. Fonn Stipulation to Dismiss 

United States Court of Appeals 
for the Sixth Circuit 

U.S. Post Office & Courthouse Building 

Cincinnati, Ohio 45202 


Robert W. Rack, Jr. 
Conference Attorney 

Telephone 
(513)684-3881 
FTS 684-3881 

(date) 

(addressed to counsel for appellee) 

RE: (case caption and CA No.) 

Dear (name of counsel) 
Pursuant to the agreement reached between the parties in 

the above-captioned appeal, I am enclosing fur your convenience 
a form Stipulation to Dismiss. Please execute same by signing 
and forwarding to (opposing counsel) for their signature and re
turn to this office. 

Counsel are reminded that the appellant's brief is currently 
due on (current due date) and that the Clerk's Office will expect 
either the Stipulation to Dismiss or appellant's brief by that date 
and may dismiss for want of prosecution if not received. 

Thank you for your cooperation. 

Very truly yours, 

Robert W. Rack, Jr. 

RWRltl 
cc: Deputy Clerk 
Ene. 

Note: The Form Stipulation on the following page accompanies this let
ter. 

If there is no current due date fur appellant's brief, counsel are usually 
given two weeks to execute and return the Form Stipulation. 
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No. 00-0000 

United States Court ofAppeals 
for the Sixth Circuit 

(Case Caption) 
: STIPULATION.::.m IlI.SMlSS 

The undersigned hereby stipulate that the above appeal may 
be dismissed with prejudice upon such tenns as have been agreed 
upon by the parties. 

(appellant) 
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10. Order Dismissing Appeal Pursuant to 
Fed. R. App. P. 42(b) 

No. 00-0000 

United States COlin ofAppeals 
for the Sixth Circuit 

(Case Caption) 
:QRDER 

In accordance with Rule 18, Rules of the Sixth Circuit, 
and upon consideration of the stipulation of the parties to 
voluntarily dismiss the appeal pursuant to 42(b), Federal 
Rules ofAppellate Procedure, 

IT IS ORDERED that the appeal be and it hereby is dismissed. 

ENTERED PURSUANT TO RIrr.E 18 (c) 
RULES OFTHE SIXTH CIRCUIT 

Leonard Green, Clerk 
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11. Conference Program's Assignment and 
Termination Form 

ASSIGNMENT AND TERMINATION FORM 
1185 

Conferenced by:_________ 

Case No. Title 

Case Type. ___________PAS filed 

Prior 
Judge/Magistrate ____ _ ___ Conf. Sched. 

__:Step 
District _______ _ ___ Conf. Held 

Disposition Below __ (Verdict) __ Terminated __ 

__(Directed Verdict) 
__aNOV) 
__(Bench) 
__(SwnJudg) 
__(Other) 

Documents Opinion____ Record Source: 
Ref_~_=:-
Reviewed: Transcript __ Brief 

Req _ (App'nt) _(Ap'ee) 
Cases/Statutes _____ 
SI 

Note: The second half of this fonn is on the following page. 

85 



ApptmdixC 

TERMINATION DATA 

Reason for Tennination: 
1) KO._______ or 
2) Settlement _______ 

Contact Infonnation: 

No. of Party Contacts 

Activities: 

_Consolidation 
_Conference: _(In Person) (felephone) _(Est. Time) 
_Refer to SA's 
_Identify Certifiable Issues 
_Establish Certifiable Issues 
_Advance Oral Argument 
_Suspend Rules: _ (No. of days suspended) 
_Discuss Issues 
_Research (Read briefs, transcripts, or cases) 
_Other'" 

"'Comments~______~____________________________ 
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The FederalJudicial Center 

The FederalJudicial Center is the research, development, and training 
arm ofthe federal judicial system. It was established by Congress in 1967 
(28 U.S.c. §§ 620-629), on the recommendation of the Judicial 
Conference of the United States. 

By statute, the ChiefJustice of the United States is chairman of the 
Center's Board, which also ineludc~ the director of the Administrative 
Office of the U.S. Courts and six judges elected by the Judicial Con
ference. 

The Center's Continuing Education & Training Division pro
vides educational programs and services for all third branch personnel. 
These includc orientation seminars, regional workshops, on-site 
training for support personnel, and tuition support. 

The Special Educational Services Division is responsible for the 
production of educational audio and video media, educational 
publications, and special seminars and workshops, including programs 
on sentencing. 

The Research Division undertakes empirical and exploratory re
search on federal judicial processes, court management, and sentencing 
and its consequences, usually at the request of the Judicial Conference 
and itscommittcc'i, thccourts themselvc'i, orother groups in the federal 
court system. 

The Innovations & Sysrems Development Division designs and 
tests new technologic", especially computcr systems, that are useful for 
case management and court administration. The division also contri
butes to the training required for the successful implementation of 
technology in the courts. 

The Publications Division edits and coordinates the production of 
all Center publications, including research reports and studies, 
educational and training publications, reference manuals, and peri
odicals. The Center's Information Servicc,> Office, which maintains a 
specialized collection ofmaterials on judicial administration, is located 
within this division. 
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