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FOREWORD 

The Center began its District Court Studies project in 

1974. This is the third report emanating from that project, 

and it continues the project's focus on the relationships 

between case management procedures and time required for 

different elements of those procedures. (See Flanders, Case 

Management and Court Management in United States District 

Co~~, 1977i Connolly, Holleman, & Kuhlman, JUdicial 

Controls and the Civil Litigative Process: _~l~££Z~£Y' 

1978.) As in the discovery report, the Summary of Contents 

in th i s report pr ov ides a br ief annotation 0 f the maj or 

findings, conclusions, and recommendations. 

This is a report on the dynamics affecting the district 

court's management of its motions practice, investigating 

the effects of oral proceedings and a motions-day mechanism 

on the elapsed time between filing the motion and the 

court's ruling on it. Expl or ing more deeply, the report 

examines the distinct segments that constitute the oral-

proceedings and the written-submissions tracks, with special 

emphasis on approaches to administering the two methods and 

other factors that could affect ruling time, including 

opinion-drafting practices. 
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The report concludes that either method can yield 

improved performance if closely monitored by the court. A 

motions-day practice, however, diverts many of the scted­

ul ing tasks to a ttorneys and can conserve 1 im i ted judge 

time. The preferred method will vary according to local 

needs and customs. Whatever those cond i tions may dictate, 

the report offers useful intelligence on how to achieve 

optimum results. 

A comment is in order about the courts studied in this 

report and the data analyzed. This report, like the two 

preceding it, bases its conclusions on data drawn from a 

large sample of cases terminated in 1975. Two things are 

worth noting. First, careful design of the project in its 

early stages has allowed the Research Division to produce 

three major reports from the same data base, thus conserving 

the time of court personnel and Center resources. Perhaps 

more important, however, is the fact that while the data are 

eminently sound as a basis for analyzing litigative phenom­

ena, it is less clear that the findings in this report 

descr ibe current performance in the courts analyzed. One 

reason for this is that the courts studied--like other 

cour ts we have not stud ied--have put the repor ts 0 f t.he 

District Court Studies Project to use. They have evaluated 

the findings presented in its reports, considered the merits 

x 



of the recommendations drawn therefrom, and received as well 

less formal communication from the staff of the Research 

Division. In other words, based on what many judges have 

told us, the project has helped the federal district courts 

reflect on their practices and thus improve their ability to 

do justice effectively and expeditiously. This observation 

is perhaps the,nos[::: gratifying that we at the Center can 

make. 

A. L~o Levin 
Director 
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INTRODUCTION 


techniques of judicial admInIstratIon. The discovery 

Concern over delay in federal litigation has generated 

considerable study and debate in recent years regarding 
., . 1 

process has been the object of much of this attention; a 

recurring theme of most of the literature is that increased 

j ud icial control would lowe r costs and speed up discovery 

activity.2 In line with this thinking, the Advisory Commit­

1. The Federal Judicial Center launched the District Court 
Studip.s Project to study how judicial administration could 
eliminate unnecessary delays in federal litigation and in­
crease federal trial court productivity. This report is 
the third in the series; the first two were: Flanders, Case 
r1anagement and Court Management in Uni ted States Distr ict 
Courts (Federal Judicial Center 1977) [hereinafter cited as 
Case Management] and Connolly, Holleman, & Kuhlman, Judicial 
Controls and the Civil Litigative Process: Discovery 
(Federal Judicial Center 1978) [hereinafter cited as Discov­
ery report]. Other public and quasi-public organizations 
have also sought to examine the relationship between admin­
istration and the cost/speed of litigation. The Office for 
Improvements in the Administration of Justice of the U.S. 
Department of Justice has entered into a contract with the 
Univer s i ty of wi scons in to study the subj ect, and the Law 
Enforcement Assistance Administration is providing five 
years of fund ing to the Amer ican Bar Association's Action 
Commission to Reduce Court Costs and Delay. 

2. See Discovery report, supra note 1; Case Management, 
supra note Ii 1 National Commission For the Review of Anti­
trust Laws and Procedures, Report to the President and the 
Attorney General (1979). See also Brazil, The Adversary 
Character of Civil Discovery: A Critique and Proposals for 

1 
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tee on Civil Rules has proposed the adoption by rule of a 

discovery conference mechanism that would permit resort to 

3court intervention once abuse is threatened. 

In contrast to the wide concern over the operation of 

discovery, the management of motions practice has sparked 

4little commentary, yet time data show that wide disparities 

exist among courts in the speed at which they rule on 

motions. 5 

This report describes our findings from the study of 

. 6motIons. The text examines the effects of different 

Change, 31 Vand. L. Rev. 1295 (1978); Cohn, Federal 
Discovery: A Survey of Local Rules and Practices in View-of 
Proposea Changes to the Feaeral Rules, 63 Minn. L. Rev. 253 
~(~l~97~9~)'.------~--------------------

3. Advisory Committee on Civil Rules, Revised Preliminary 
Draft of Proposed Amendments to the Federal Rules of Ci'Iil 
Procedure at 3-5 (Feb. 1979). 

4. But~,~, Edelstein, The Ethics of Dilatory Motion 
Practice: Time for Change, Symposium--Quality Advocacy and 
the-~OJ Professional Responsibility, 44 Fordham L. Rev. 
1069 (1976). See also Steckler, Motions Prior to Trial, 29 
F.R.D. 299 (1960). 

5. Case Management, supra note 1, at 29-33. 

6. Throughout this report the term "motion" includes both 
party-initiated motions and court-initiated orders, which 
are very similar in kind and effect to party-initia~ed 
motions (e.g., motion to dismiss for failure to prose­
cute/order to show cause why a case should not be dismissed 
for failure to prosecute). These orders are included under 
the headings of their complementary party-initiated motions 
in the tables in appendix C. 
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methods of managing motions on the total elapsed time from 

the filing of the motion to the ruling, an interval that we 

term "ruling time."7 The tables in append ix C pr ovide an 

overview of the motion activity that occurred in our sample 

8population. They list by court the types and distribution 

7. Whenever time duration values or enumerations are 
presented in the text of this report, a specific elapsed 
time interval has been calculated for each motion included 
in the subpopulation reported on. In order to compute this 
interval, a valid date had to be present in the data base 
for both the initiating and terminating event of interest. 
All substantive and procedural motions (see tables 20 and 21 
for a 1 ist ing of the ind i v id ual mot ion types incl uded in 
these categories) for which a valid interval could be 
computed are included in each defined subpopulation unless a 
further limiting criterion is specifically noted. However, 
this means that missing or incorrect data causes individual 
motions to be included in some subpopulations and excluded 
from others. Because of these population changes, the 
initiating and terminating event of interest for each 
subpopulation is always specifically noted in the report and 
all table values are accompanied by the number of observa­
tions on which the value is calculated. 

8. All motions, grouped into five major categories-­
substantive, procedural, discovery, posttrial, and other-­
are included in the appendix tables where the individual 
mot ion types compr ising the categor ies are 1 isted • Onl y 
substantive and procedural motions are included in the 
subpopulations described in the text. The motions in these 
two categor ies were chosen for analysis because they were 
more frequently filed and were subject to more consistent 
processing procedures than motions in the other three 
groupings. For example, some judges employed magistrates to 
handle their discovery-related motions and Massachusetts 
required the filing of a Notice of Delinquency before filing 
a discovery-related motion. 

Information on individual motion types was compiled by 
Michael Kuhlman and Edith Holleman. These data are avail­
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of motions filed, the incidence of motion-related activities 

(e.g., hearings and the filing of opposition briefs), and 

the frequency of total and partial case dispositions due to 

the outcome of motion rulings. 

The data base for the project, including this report, 

cons is ts 0 f informa tion reco rded for about 500 term ina ted 

9 10 cases in each of six metropolitan courts chosen for study 

because of their wide differences in disposition times and 

.. 11 
t ermlnatlon rates. 

One central finding of the summary report in the 

project series was that the judiciary's use of effective 

case management techniques can speed civil terminations 

without impairing the quality of justice.l 2 A prominent 

13technique is the use of routine oral argument on motions

able in the form of working papers upon request to the 
Research Division of the Federal Judicial Center. 

9. For a full description of the sampling methodology, see 
appendix A, infra. 

10. The courts are: Eastern Louisiana, Central California, 
Southern Florida, Massachusetts, Maryland, Eastern Penn­
sylvania. 

11. See table 15, infra. 

12. See Case Management, supra note 1, at ix-x. 

13. Id. at 31. 

http:justice.l2
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combined with minimal preparation of opinions for publi ­
14cation. This study confirms that finding and demonstrates 

the manner in which courts can best implement procedures for 

the handling of oral argument. 

14. Id. at x. 



CHAPTER I 

COURT CLASSIFICATION 

Effective jUdicial management of motions can help to 

expedite the disposition of cases. Once a motion is filed, 

lawyers have little incentive to pursue other litigative 

activity in the case until a ruling is announced. A ruling 

that disposes of the action would mean that further plead­

ings or discovery had been wasted. But even if the ruling is 

not dispositive, the nature and extent of further litigation 

ac,tivity might well depend on the ruling. Thus, the time 

between a motion and a rul ing is often "dead time", and 

numerous delayed rulings in a case can accumulate substan­

tial amounts of dead time. To keep dead time to a minimum, 

each judge should develop a case management system that 

produces prompt and correct rulings on each motion, ter~i-

nating the litigation entirely or turning it back to :he 

lawyers for further proceedings without undue delay.15 

This study seeks to explain how the handling of motions 

15. One commentator has suggested that motions are some 
times f il ed for no other reason than to protr act 1it iq a­
tion. Edelstein, The Ethics of Dilatory Motion Practice: 
Time for Change, Symposium--Quality Advocacy and the Code of 

6 
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7 

by a court can affect ruling time--the elapsed time between 

the f il i ng of the mot ion and the rul i ng order. In par tic­

ular, we are interested in the extent to which a court's use 

or nonuse of oral proceedings expedites rulings. 

Focusing solely on ruling speed, we recognize, limits 

the comprehensiveness of this study. Utilization of judge 

and lawyer time and litigation costs are equally important 

variables bearing on the efficacy of procedures for handling 

motions. Nonetheless, rule 1 of the Federal Rules of Civil 

Procedure recognizes "speed" as a core consideration in 

weighing case management options. In our opinion, the 

prom inence of that mandate j usti fies 0 ur focus. Further­

more, we are confident that minimizing ruling time also 

contributes to the just and inexpensive determination of an 

action called for by the rule. 

An examination of ruling time must also take into 

account variations in opinion-drafting practice. Experience 

tells us that drafting an opinion will extend rUling time. 

If this drafting burden varies substantially among courts, 

that factor must be controlled for when we measure the 

Professional Responsibility, 44 Fordham L. Rev. 1069 (1976). 
See also 1 Report of the National Commission for the Review 
of Antitrust Laws and Procedures 82 (1979). Slow rulings on 
motions can only facilitate, if not encourage, this kind of 
abuse. 
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effects of the use of oral proceedings on ruling times. 

Motion-Handling Procedures 

The judge is accorded wide d i scret ion in the use of 

oral proceedings. A minority of circuits recognize a right 

to oral proceedings before the entry of summary judgment 

un derr u 1 e 5 6 , 16 but s u c h a rig h t , despite am big u0 u s r u 1 e 

17 18language , is not otherwise recognized by case law. 

16. Bon Air Hotel, Inc. v. Time, Inc., 426 F.2d 858 (5th 
Cir. 1973): Georg ia Southern and Flor ida Railway Co. v. 
Atlantic Coast Line Railroad Co., 373 F.2d 493 (5th Cir. 
1967); Dredge Corp. v. Palmer, 338 F.2d 456 (9th Cir. 1964); 
Bowbridge v. Lehman, 252 F.2d 366 (6th Cir. 1958) (invali ­
dated local rule that provided no method whereby a party 
opposing a motion for summary judgment may request oral 
argument) • 

17. The Federal Rules of Civil Procedure that govern mo­
tions are not clear on the subject of "hearings." See rule 
12(d):". the motion. shall be heard. ."; rule 
37(a):" ..• after opportunity for hearing ••. ";rule 56(c): 
"The motion shall be served at least ten days before the 
time fixed for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. "3ut 
see rules 24(c), 26(c), 30(d), 35(a), 37(a)(2), 37(b)
TC), and 41(b), which make no mention of hearings. 

18. See FCC v. WJR, The Goodwill Station, Inc., 377 U.S. 
265, 2"72-285 (1948); Morrow v. Topping, 437 F.2d 1155, 
1156(9th Cir. 1971) (local r111e provision that motions be 
determined without oral argument held valid under rule 78 
and not a den i al of due process). See al so Spar k v. 
Catholic University of America, 510 F.2dl2 , 280 (D.C. 
Cir. 1975); Parish v. Howard, 459 F.2d 616 (8th Cir. 1972) 
(no absolute right to oral hearing for rule 56 motions :or 
summary judgment); Addington v. Mid-American Lines, 77 
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An examination of the local rules in our sample courts 

and interviews with judges revealed substantial differences 

in the use of oral proceedings. Two courts, Eastern 

Louisiana and Central California, had local rules requiring 

19the party filing a motion to schedule oral proceedings : 

the remaining four courts either had no local rule on the 

subject (Maryland) or expressly provided by local rule that 

20the hearings were a matter of judicial discretion. In 

those courts the decision to schedule oral proceedings was 

made on a motion-by-motion basis, with consideration given 

to the views of counsel and the nature and complexity of the 

issues and the relief sought. 

Local rules or individual case management techniques 

F.R.D. 750, 752 n.l (W.D. Mo. 1978) ("hearing" requirement 
of rule 37 is satisfied by affidavits). But see Edgar v. 
Slaughter, 548 F.2d 770, 773 (8th Cir. 1977) (f'""undamental 
fairness requires that a hearing be held before extreme 
sanction of default is imposed); Flaks v. Koegel, 504 F.2d 
702, 712 (2d Cir. 1974)~ American Finance System Inc. v. 
Harlow, 65 F.R.D. 94, 112 (D. Md. 1974) (party usually 
entitled to hearing before rule 37(a)(4) sanctions are as­
sessed) • 

19. Rule No. 3(b) (C.D. Cal., June 1, 1967) 1 Fed. Local Ct. 
Rules (1970); Rule No. 3.1 (E.D. La., Jan. 1, 1975) 1 Fed. 
Local Ct. Rules (1978). 

20. Rule No. 10(b) (S.D. Fla., Dec. 23, 1974), 1 Fed. Local 
Ct. Rules (1978); Rule No. 12(c) (D. Mass., Sept. 1,1967) 
1 Fed. Local Ct. Rules (1968): Rule No. 36 (E.D. Pa., July 
1, 1973) 2 Fed. Local Ct. Rules (1975). 
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implement the use of oral proceedings. Local rules in 

Centr al Cal i for n ia and Easter n Lou is iana set up a weekly 

motions-day system to handle their substantial number of 

d · 21ora1 procee ings. Under these provisions, the moving 

party is responsible for setting a date for oral proceed­

ings, which must follow the motion by not less than seven­

teen days in Central California 22 and not less than fifteen 

. E L" 23d ays in astern OUiSiana. Schedul ing confl icts among 

counsel are often worked out informally and continuances can 

be stipulated. Consistent with their policy of leaving Jse 

of oral proceedings up to the individual judge, none of the 

remaining courts had local rule procedures for the handling 

of oral proceedings. 24 It was up to the individual jud'3es 

21. Rule No. 3(b)(C.D. Cal., June 1, 1967) 1 Fed. Local Ct. 
Rules (1970); Rule No. 3.1 (E.D. La., Jan. 1,1975) 1 F'?d. 
Local Ct. Rules (1978). 

22. Rule No. 3(e)(1)(C.D. Cal., June 1, 1967) 1 Fed. Local 
Ct. Rules (1970). 

23. Rule No. 3.2 (E.D. La., Jan. 1, 1975) 1 Fed. Local Ct. 
Rules (1978). 

24. A strict reading of rule 78 might appear to requIre 
each court to establish motions-day procedures: ".• . each 
district court shall establish regular times and places ... 
at which motions requiring notice and hearing may be heard 
and disposed of .•. • " But not only is a court exempt fJ"om 
this obligation either if "local conditions make it imprac­
tical" or "[to] expedite its business," but so few motions 
actually "require" notice and hear ings under present CClse 
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to employ personally fashioned management techniques to han­

dIe their oral-proceedings track. 

All six courts had local rules limiting the time for 

filing opposition briefs. In five courts, the time limit 

ranged from five to fourteen days after the motion is served 

25 or filed. Eastern Louisiana set its deadline back eight 

26d .
d ays f rom t he sc h e d u1 e d d ate 0 f t he oral procee lngs. 

. 1" . d 27En f orcement 0 f t hese tlme lmlts varle . In motions-day 

courts, little policing was needed, because the hearing date 

law that motions-day procedure from a practical standpoint 
depends on the court I s pol icy toward oral-proceedings use. 
Consistent with this, each of the six courts studied geared 
the i r motion-handl i ng proced ure to fit the ir pol icy toward 
oral proceedings. 

25. 5 days (from date of service): Rule No. 36 (E.D. Pa., 
Sept. 26, 1972) 2 Fed. Local Ct. Rules (1977) (this rule 
sets a filing date within five days of service and requires 
t hat 0 p posit ion b r i e f s be s u bm itted by 1 0 : 00 a. m • 0 nthe 
filing date); 5 days (from date of service): Rule No. 
10(c)(S.D. Fla., Dec. 25, 1974) 1 Fed. Local Ct. Rules 
(1978); 7 days (from date of service): Rule No. 3(f)(1) 
(C.D. Cal., June I, 1967) 1 Fed. Local Ct. Rules (1978); 10 
days (from date of service): Rule No. 12(a)(2)(D. Mass., 
Sept. 1,1967) 1 Fed. Local Ct. Rules (1968); 14 days (from 
date of filing): Rule No. 6(A)(D. Md., April I, 1978) 1 
Fed. Ct. Local Rules (1978). 

26. Rule No. 3.7 (E.D. La., Jan. I, 1975) 1 Fed. Local Ct. 
Rules (1978). 

27. Tables 7 and II, infra, show the extent to which vari ­
ations in the enforcement of the time 1 imi ts affected the 
filing of briefs in the six courts. 
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automatically cut off the filing of opposition briefs. .An 

opposing party could always forego submitting a written 

opposition and argue orally at the hearing without raising a 

due process problem. In the wr it ten-submissions cour::s, 

however, vigilant policing and active monitoring of the time 

limit by the judge was necessary to ensure compliance, but 

refusing to receive briefs after a deadline risked raising a 

due process problem, since the wr it ten br ief is the sole 

means of presenting opposing arguments. 

Table 1 reports the percentages of rulings preceded by 

oral proceedings. The two courts that required schedulLng 

of oral proceedings held hearings on most motions prior to 

ruling: Eastern Louisiana with 69.2 percent and Cent·'-al 

California with 55.9 percent. The written-submissions 

co ur ts held 0 r al pr oceed ing s muc h less fr equently, wi th a 

group average of 24.0 percent. Within the group, 

Massachusetts and Maryland used oral proceedings substan­

tially more than Eastern Pennsylvania and Southern Florida. 

In no court was there total adherence to one practice, but 

the percentages reflect the effects of the varying poU cy 

positions. 

This examination permits us to divide the six courts 

into two categories based on their oral-proceedings prac­
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TABLE 1 


PERCENTAGE OF RULINGS 

PRECEDED BY ORAL PROCEEDINGS 


BY COURT GROUP AND BX COURT 
(Total Rulings) 

. bMotlons-day courts 
62.6% 

E. L.a. C. Cal. 
69.2% 55.9% 
(461) (524) 

bWritten-submissions courts
24.0% 

Mass. Md. E. Pa. S.Fla. 
36.6% 30.9% 14.8% 13.8% 
(465) (476 ) (392) (958) 

aTotal rulings equal the number of motions for which a 
valid ruling-time interval, from the filing of the motion to 
the entry of the ruling order, could be computed. The 
presence of a val id hear i ng date ear 1 i er than the r ul ing 
date caused the motion to be assigned to the oral-proceed­
ings category. 

bThe group percentage is the average of the individual 
court percentages for all courts within the group. 

tice. The motions-day courts, Central California and 

Eastern Louisiana, have similar policies expressed in local 

rules favoring the use of oral proceedings. Both courts 

implement this policy by a motions-day mechanism and depend 

upon this mechanism to enforce opposition-brief deadlines. 

The written-submissions courts leave to each judge the deci­

sion whether to use oral proceedings, the monitoring and 
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policing of opposition-brief deadlines, and the managem2nt 

of other aspects of motion practice. 

Opinion-Drafting Burden 

Rule 52 of the Federal Rules of Civil Procedure gove~ns 

the filing of findings of facts and conclusions of law =or 

both trial and motion practice. Rule 52(a) requires that 

findings of facts and conclusions of law accompany a ruling 

on any rule 41(b) motion for a directed verdict and any 

. 1judgment after a nonjury trIa, 28 but the rule further 

spec i f ies that find i ngs and concl us ions are "unnecessar y" 

for rulings on rule 12 and rule 56 motions. The rule is 

silent on the requirements for orders on other motions. 

Something more than a ruling order must be prepared by the 

. d h . f . . 29 dJU ge upon t e grantIng 0 certaIn motIons, an yet none 

28. In Featherstone v. Barash, 345 F.2d 246 (10th Cir. 
1965), three reasons were advanced for this rule: (1) to 
afford the appellate court a clear understanding of the 
ground or basis of the decision of the trial court; (2) to 
make d ef in i te what is dec ided in order to apply the de c­
trines of estoppel and res jUdicata to future cases; (3) to 
evoke care on the part of the trial judge in considering ~nd 
adjudicating the facts in dispute. 345 F.2d at 249. REa­
sons (1) and (3) would appear to apply equally to rulings on 
many motions. 

29. Two federal rules specifically require orders that do 
more than simply announce a ruling. Rule 65(d) requires 
that orders granting injunctions and restraining orders set 
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of these r ul es requ i res the judge to pr epare the 0 rde r in 

writing. A judge may announce a ruling by lodging a written 

order or by an oral presentation from the bench. 30 

A written opinion explaining the underlying reasons for 

a rul ing doubtless consumes more judge time than a simple 

order or an or al announcement of a rul ing in open court. 

This increased expenditure of judge time is expected to 

postpone the date of the ruling. Data from our case sample 

confirm this expectation. 31 

forth the reasons for the issuance in specific terms and 
descr ibe in reasonable detail the act or acts to be re­
strained. Rule 56(d) requires that orders granting summary 
judgments that do not fully adjudicate the case must set 
forth the facts that appear without substantial controversy. 
In addition, rule 23(d) permits a court that certifies a 
class to design an order cover ing a number of procedur al 
topics. 

30. Under rule 79(a) the clerk must enter such rulings on 
the civil docket. 

31. The following table shows mean ruling times in days for 
substantive motions ruled on without prior oral proceedings 
with and without written opinions. ("Opinion" is defined at 
pp. 17-18, infra.) Procedural motions were omitted from 
this table because few opinions accompanied rulings on 
procedural motions in each court as compared to the total 
number of procedural motions ruled on. 

E. La. C. Cal. ---- ­ Mass. Md. S. Fl . E • Pa.-- ­

Without opinions 
(number of cases) 

17.0 
( 58 ) 

31. 5 
(187) 

65.2 
(172) 

91. 4 
(182 ) 

27.2 
(592) 

78.8 
(162) 

With opinions 47.5 127.0 103.9 128.3 51.8 225.1 
(number of cases) ( 2 ) ( 6 ) (17) (55 ) ( 61 ) ( 34) 
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Fur thermore, we assume that an opin ion prepar ed Eor 

publication will occasion a drafting burden greater t1an 

that of an opinion intended for more limited dissemi1a­

tion. 32 Comparing the ruling times of published and unpllb­

lished opinions, therefore, should reveal longer rulLng 

times for the publ ished group. However, since we did !lot 

record publ ished opinions for the cases in our sample, thE:se 

data could not be generated directly. But we were able to 

examine differences in publishing among the courts by us:ng 

33 a surrogate measure described later in the text. 

In addition to its direct effects on the ruling time of 

each individual motion, the accumulated drafting burden of a 

32. No study has examined this matter, but comments by 
judges and academics suggest its validity. See Carrington, 
Statement to Arizona State Discovery Conference 20 (1978); 
Goldman, At t i tudes of Un i ted States Judges Towards Lirr i ­
tation of Or al Argument and Opinion-wr i ting in the United 
States Court of Appeals 7 (Federal Judicial Center 1975). 
One federal trial judge has stated that among the causes of 
popular dissatisfaction with the administration of justice 
are "the proliferation of non-essential published opinions," 
and "preoccupation with the formalization for publication" 
of the trial judge's findings and conclusions underlying a 
non-j ury final d isposi tion. Chr istensen, A Modest Proposal 
for Immeasurable Improvement, 64 A.B.A.J. 693 (1978) (Judge 
Christensen's observation appears to 
to publishing ruling opinions on mot
Findings of Facts and Conclusions of 
(1946). 

apply 
ions.) 
Law, 

with 
See 
:32 A.B.A.J. 

equal force 
also Hanson, 

52 

33. See pp. 19-21, infra. 
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civil and criminal case load could extend the ruling times 

of mot ions wi thout wr it ten op in ions. If work priorities 

favor matters requiring drafting or are based on a "first 

come-first served" basis, it is conceivable that a heavy 

drafting burden in a court will extend the ruling times of 

the court's whole motion inventory. Variance in drafting 

burden might mask the effects of or aI-proceed ings use on 

ruling times. 34 If the courts exhibit sufficient disparity, 

they can be further classified to account for that con­

founding variable in our examination of court ruling times. 

Court differences in the drafting burden of opinions, 

both publ ished and unpubl ished, can be measured by calcu­

lating the percentage of rulings on motions accompanied by 

"opinions." In coding the sample cases, we had recorded the 

total number of pages of the ruling order and opinion com­

bined, bu t we could not d i st ingu ish between s impl e r ul ing 

orders and those ruling orders with written opinions. 

Therefore, we treated a combined page count of two pages or 

less as a ruling order without an opinion and a combined 

34. Case Management reported that "some judges [in the 
sampled cour ts] expressed concern that a great deal of time 
is spent preparing opinions, and others indicated a negli ­
gible amount of time is spent on opinion writing." Case 
Management, s ra note 1, at 56-57. 
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page count of three or more pages as one with an opinion. 

Foll owi ng thi s convention, table 2 shows the pe rc(~nt-

ages of substantive motions in our sample that had rul:ngs 

accompanied by written opinions. 35 The courts are arrnyed 

from top to bottom by percentages. Maryland and Eastern 

Pennsylvania had noticeably higher percentages of opinions 

than the other four courts. Interestingly, the motions-day 

courts, Central California and Eastern Louisiana, had the 

two 36lowest percentages. 

TABLE 2 


COMPARISON OF COURTS BY PERCENTAGE 

OF RULINGS WITH WRITTEN OPINIONS 


FOR SUBSTANTIVE MOTIONS a 


Written Percentage of Rulings 
Court Rulings °Einions with Written O}2inions 

Md. 356 78 21. 9 
E. Pa. 242 46 19.0 
S. Fla. 756 70 9.3 
Mass. 334 30 9.0 
C. Cal. 424 27 6.4 
E. La. 316 15 4.7 

a A ruling was deemed to have a written opinion if the 
ruling order and memorandum combined to a total of three or 
more pages. 

35. It should be noted that multiple motions filed by one 
party and cross-motions can result in a single ruling with 
one memor andum per taining to sever al motions. This means 
that in some instances a ruling with a written opinion 
totalling ten pages, for example, could be associated with 
more than one motion. 

36. This may suggest a relation between oral-proceedi:lgs 
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As noted ear 1 ier, the extent to which a court dr afts 

opinions for publication can further affect its ruling-time 

performance. We did not code whether an opinion in our case 

sample was publ ished . However, Case Management reported 

computations of the number of all published opinions per 

judge and the number of pages of all published opinions per 

judge in the six sample courts for an eighteen-month 

. d 37perlo . Since this period covered at least part of the 

case life of all our sample cases, it is assumed that the 

extent to which the additional burden of drafting opinions 

for publication affected ruling times in our case sample is 

fairly reflected by this measure of publishing. The rate of 

published opinions for civil motions (not reported in Case 

Management) and the rates of all opinions published in civil 

and criminal cases are reported in table 3. 

use and opin ion wr it ing. I f a cour tis in the habit of 
offer ing counsel the opportuni ty to argue motions in open 
court, the judge may observe a complementary tradi tion of 
ruling orally from the bench, obviating the written opinion. 
Thus, a tradition of orality may govern motion handling from 
the standpoint of both the attorney and the judge. 

37. Case Management, supra note 1, at 56-59. All opinions 
actually published in the Federal Supplement and Federal 
Rules Decisions from January 1973 to June 1974: Vol. 357 to 
376 F. Supp. and Vol. 58 to 63 F.R.D. The opinions of se­
nior judges were not included in the tabulation. 
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TABLE 3 

PUBLISHED OPINIONS 

PER JUDGE 


All Published Trial Civi~ ~otigns
Court and Motion in ions Court Oplnlons~ 

E. Pa. 24.1 E. Pa. 17.7 
Md. 13.8 Md. 7.9 
Mass. 12.3 S. Fla. 3.7 
S. Fla. 7.4 E. La. 2.3 
E. La. 6.7 C. Cal. 2.0 
C. Cal. 4.1 

aCivil motion data for Massachusetts were not avail ­
able. 

As with the percentages reported in table 2, Maryland 

and Eastern Pennsylvania had the highest rates of published 

opinions, overall and for civil motions, although their 

ranks reversed. This indicates a greater tendency to pub­

lish in Eastern Pennsylvania. Again comparing the rates of 

publ i shed c i v il mot ions opinions to table 2, the r ema in ing 

three courts had similarly low drafting and publishing 

tendencies, although ranks did switch within this group as 

well. While the substantial gap first noted in table 

between Maryland and Eastern Pennsylvania on one hand and 

Southern Florida, Eastern Louisiana, and Central California 

on the other hand, is maintained in both columns of table 3, 

Massachusetts showed a tendency to publish overall more like 

the former group and to draft more like the latter gro\.lp. 

2 
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We do not know whether this greater tendency to publish in 

Massachusetts extended to civil motions. 

One other mat ter needs examination. Classifying the 

cour ts by dr aft ing bur den on the bas i s of tables 2 and 3 

would be premature unless variations in case loads per court 

were also taken into account. The number of cases processed 

by a judge can influence his rate of publishing and of writ ­

ten opinions. If workload, as opposed to judicial attitude, 

is the reason for substantial drafting in a court, any 

adver se consequences of dr afting must be accepted as the 

result of forces resting beyond the judges' control. On the 

other hand, if attitude is the reason, a shift in approach 

toward drafting might ease the adverse consequences. 

To account for the workload factor, we compared publi ­

cation output per judge for each court reported in table 3 

to a workload index showing total active cases per judge. 

That index was constructed from Administrative Office sta­

tistics on new case filings, pending cases, and case termi­

. 38
natIons. The time spans covering publication output and 

38. The workload index for each district was derived by 
adding FY 1973 pending cases and terminated cases to FY 1974 
case filings, and dividing by the number of judgeships. 
Th i s pr ov ides a meas ure of the total number of c i v il and 
criminal cases active at one time or another during FY 1973 
and FY 1974. The data were obtained from Director of the 



22 


workload, however, do not correspond exactly. Both publi ­

cation output and workload covered the period from January 

1973 to June 1974, but workload also included cases ter~i-

nated between July 1972 and December 1972 because Adminis­

trative Office statistics are tabulated by fiscal ye3r. 

Although it is evident that the raw numbers reported in 

table 4 would be different if we had been able to elimin3te 

these early fiscal 1973 terminations, we do not believe t~at 

the differences would be large enough to alter substantially 

the patterns discussed below. 

Table 4 reports the publication rate and workload index 

for each court and expresses the relationship between th~se 

measures as a ratio. The courts are arrayed from highest to 

lowest ratios, and each court's rank for each of the compo­

nent measures is also provided. 

Briefly explaining the meaning of the ratios and their 

possible patterns will help in interpreting the results. A 

1:1 ratio would mean that, on an average, for each case 

included in the workload index, one opinion was published. 

The higher the ratio, the greater the number of cases in 

which no opinions are published. Uniformity in the ratios 

Administrative Office of the United States Courts, Manase­
ment Statistics for United States Courts (1975). 
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TABLE 4 

COURTS RANKED BY RATIO OF 
ACTIVE CASES PER JUDGE 

TO PUBLISHED OPINIONS PER JUDGE a 

Workload Published Opinions 
Court Index (Rank) per Judge (Rank) Ratio 

C. Cal. 884 ( 4 ) 4.1 (6 ) 216:1 
E. La. 1,420 ( 2 ) 6.7 ( 5 ) 212:1 
1'<lass. 2,462 ( 1 ) 12.3 ( 3 ) 200:1 
S. Fla. 1,038 ( 3 ) 7.4 ( 4 ) 140:1 
Md. 862 ( 5 ) 13.8 ( 2 ) 62:1 
E. Pa. 682 ( 6 ) 24.7 ( 1 ) 28:1 

aWorkload index was computed by adding FY 1973 pending 
and termination totals to FY 1974 filing totals. Published 
opinions per judge covered the period from January 1973 to 
June 1974. 

would ind ica te tha t the cour t d i ff er ences in publ icat ion 

rates noted in table 3 were a function of variations In 

workload, not in judicial attitudes toward publication. It 

would also indicate that publishing output is fairly con­

stant among the six courts after controlling for workload 

differences. On the other hand, ratios that show no pattern 

across the courts would suggest that publication rates are 

as likely to be the product of publication policy, which is 

under judicial control, as they are related to objective 

workload differences. 

The ratios in table 4 are far from uniform across the 

courts. Central California had nearly eight times as many 
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active cases for each published opinion as Eastern Penn­

sylvania. Central California and Eastern Louisiana, the 

cour ts whose judges publ i shed the leas t, had the high 2St 

ratios, and Eastern Pennsylvania and Maryland, the courts 

whose judges published the most, had the lowest rati)s. 

Al though the Massachusetts ratio appear s to be relati v ?ly 

high, it is actually nearer to that of Maryland when Lts 

large number of ICC cases are excluded from the calcuLa­

. 39tlons. 

We tested the significance, if any, of the relations1ip 

between the workload index and published opinion rates of 

39. The need to take ICC cases into account when examining 
the Massachusetts workload index is prec ipi tated by that 
court's disproportionately large number of ICC case filings. 
Since a typical ICC case is unlikely to generate a published 
opinion because motion and trial activity rarely occurs, 
their inclusion in the calculation artificially inflates the 
Massachusetts workload index. We can partially control for 
ICC cases by excluding the "Commerce" cases listed in pend­
ing FY 1973 data and FY 1974 case filing data obtained from 
tables C-3 and C-3a of the Annual Report of the Director of 
the Administrative Office of the United States Courts for 
these years. However, this operation does not exclude TCC 
cases pend ing/commenced in FY 1973 and term ina ted befcl re 
June 30, 1973 and may include a few cases filed under otter 
than the Transportation title of the U.S. code. Nonetre­
less, the following ratios, partially adjusted for ]CC 
cases, show Massachusetts shifting to a position in the 
ranks much closer to Maryland's ratio with little change in 
the remaining courts: 

C.Cal. E.La. Mass. S.Fla. Md. E . Pc.. 

Adjusted ratios: 216:1 211:1 103:1 140:1 62:1 27:1 
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the cour ts. The results show no statistically significant 

. h' 40re 1 atlons Ip. Controlling for ICC cases switched 

Massachusetts' rank with that of Southern Florida but did 

not affect significance of the relationship.41 Owing to the 

absence of evidence indicating that a high publication rate 

is due to a high workload level, we conclude that the con­

40. A determination of "statistical significance" is made 
based on the resul ts of specific significance testing. In 
this process, the statistical value computed for the sample 
population is compared to the range of values that could be 
attained for a population for which an alternate hypothe­
sis--usually the null hypothesis, that there is no effect-­
is true. If the probability of obtaining for the comparison 
population the same value obtained for the sample population 
is small enough to satisfy the researcher, then "signifi ­
cance" can be claimed. A probability value of .05 (1 chance 
in 20) is commonly used as the maximum acceptable level for 
determining significance. A more stringent level of .01 is 
also frequently used. 

The value for Kendall's rank cor relation coefficient 
tau was -.33. The possible values for tau range from -1 to 
+1. The strength of the relationship is indicated by the 
absol u te distance from zero. The sign of the coeff ic ient 
indicates whether the relationship is direct (high ranks on 
one measure tend to be associated with high ranks on the 
second measure) or inverse (high ranks on one measure tend 
to be associated with low ranks on the second measure). 

The resul ts of a normal deviate (Z score) significance 
test indicate that the probability of attaining or exceeding 
this value for a population of six cases for which the null 
hypothesis is true is greater than .05. Therefore the 
correlation is determined to be "not significant" and we 
cannot responsibly conclude that the observed relationship 
(see table 4) is due to anything other than chance popu­
lation variations. 

41. The computed Kendall's tau value -.60 was not signifi ­
cant at the .05 probability level. 

http:relationship.41
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sequences of publishing and drafting on ruling practice :an 

. b h . d 42 .be con t ro 11 ed 1n some measure y t e JU gee It rema1ns to 

be seen whether publishing and drafting in general has :he 

effect of increasing ruling times of motions, a conseque1ce 

that may invite reconsideration of liberal expenditure of 

. d t' h . .. 43JU ge 1me on t ese act1v1tIes. 

Using our two complementary measures of drafting blJr­

42. Although they are not statistically significant, the 
court ranks for publishing and workload (adjusted for ICC 
cases) did show a tendency to array in inverse order. In a 
rough way, the larger the wor kloads of the judge, the If:ss 
the judge published. This may indicate that judges are 
influenced by a perception of their workload in weighing the 
decision whether to draft an opinion for pUblication. 

43. There has been commentary on trial court draftlng 
policy. In 1964, the Judicial Conference resolved that "the 
judges of the courts of appeals and the district courts 
[should] au thor i ze the publ ica tion 0 f only those opin ions 
which are of general precedential value and that opinic1ns 
authorized to be published be succinct." Annual Report of 
the JUdicial Conference of the United States 11 (1964). One 
commentator has stated that, although this is a desirable 
goal, judges are not much helped by such a statement of 
policy~ the author elaborated on what the policy should be. 
Vestal, Publishing District Court Opinions in the 1970s, 17 
Loy. L. Rev. 673 (1971). See also, Vestal, A Survey of 
FeQ~~~! District Court Opin ons: est Publishing Compony 
Reports, 20 Sw.L.J. 63 (1966); Vestal, Reported Opinions of 
the Federal District Courts: Analysis and Suggestions, 52 
Iowa L. Rev. 379 (1966). Another commentator has suggested 
increasing the publication of opinions on discovery rulirgs 
based on research that found that state judges "ignore the 
[discovery rules] ... by a weekly rendition of unappealatle 
and publicly unknown orders. ." Shuchman, Discoveri.!!.9. 
the Law of Discovery by Low Level Investigations, 38 Geo. 
Wash. L. Rev. 32 (1969). 
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dens in tables 2 and 3, we divided the courts into three 

groups: 

Motions-day/minimal-drafting courts: 


Eastern Louisiana 


Central California 


Written-submissions/minimal-drafting courts: 


Southern Florida 


Written-submissions/substantial-drafting courts: 

Massachusetts 

Maryland 

Eastern Pennsylvania 

PI ac ing Massachusetts was a problem. Its rat io of 

opinions to rulings on civil motions was relatively low 

(table 2), but although we do not know its rate of publish­

ing civil motion opinions, its rate of publishing all opin­

ions was relatively high (table 3). This rate suggests that 

its judges shoulder a substantial drafting burden indepen­

dent of civil motion opinions. Since the Massachusetts 

publishing rate is nearly that of Maryland's, we decided 

that its drafting burden was more like that of Eastern 

Pennsylvania and Maryland than the remaining courts. 



CHAPTER II 

MOTION MANAGEMENT ANALYSIS 

The pur pose 0 f thi s anal ysi sis to ascer ta in whether 

variation in oral-proceedings use is associated with dj f­

. 1 . . 44f erences In ru Ing tIme. In the pr eced ing chapter, we 

showed that the sampled courts can be distinguished by thEir 

use of oral proceedings and their drafting burden. An 

overview of ruling times will provide a general understard­

ing of the impact of these two variables on ruling-time 

performance. Th is will enable us to r a i se quest ions trat 

can be answered by a closer examination of motion-handljng 

practices. 

Overall Ruling Times 

Mean ruling times are presented for each court in tacle 

5. The differences in ruling times suggest that either oral-

proceedings use or drafting burden influenced ruling-time 

performances. Rul ing times in each of the three minimal-

drafting courts were much shorter than those in each of the 

courts with substantial drafting burdens, and the times for 

44. Ruling time is the total elapsed time from the filing 
of a motion to the entry of the order by the judge. 

28 
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the two motions-day courts averaged less than three of the 

four written-submissions courts. 

TABLE 5 

MEAN RULING TIME 

IN DAYS BY COURT 

(Number of Cases) 


Motions-day/minimal-drafting 


E. La. C . Cal. 
27.4 
(461) (524) 

Written-submissions/minimal-drafting 

S. Fla. 
31. 3 
(958) 

Written-submissions/substantial-drafting 

Mass. Md. E. Pa. 
91. 2 92.0 84.5 

(465) (476) (392) 

The fact that Southern Florida and Eastern Louisiana 

had similar means despite markedly different oral-proceed­

ings use suggests that drafting burden may have a greater 

effect on ruling times than a court's motion-handling sys­

tern. However, the eighteen-day difference in means between 

Eastern Louisiana and Central California, both motions-day 

courts with similar drafting burdens, suggests that the 

nature of implementing these largely similar systems played 

a role in ruling-time performances. 



30 


None of the six courts depended solely on one procedlre 

to handle its motions. In each court, ruling-time perfJr­

mance was affected to some extent by both written submis­

sions and oral proceedings. To measure the contributions of 

each track to overall court performance, table 6 repo':"ts 

their mean ruling times in each court; the majority track, 

the track that handled the majority of motions in a court, 

is indicated by an asterisk. 

TABLE 6 

MEAN RULING TIMES 
FOR MOTION-HANDLING TRACKS 

(Number of Cases) 

Mot ions-day/ Written-submissions/ Written-submissions/ 
Minimal-drafting Minimal-drafting Substantial-drafting 

E. La. C. Cal. S. Fla. Mass. Md. E. Pa.--- ­

Oral 
proceedings 35.6* 57.7* 46.0 130.9 115.5 162.9 

(319 ) (293 ) (132 ) (170) (147 ) (58 ) 

Written 
submissions 8.9 31.1 29.0* 68.3* 81.5* 70.8* 

(142 ) (231) (826 ) (295 ) (329 ) (334 ) 

* Majority track. 

Table 6 reinforces our observations about table 5. The 

implementation of procedures again emerges as a prime factor 

distinguishing the performance of the motions-day courts. 

Despite similarities in oral-proceedings use, motions-day 
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proceedings, and drafting burdens, the two motions-day 

courts, Eastern Louisiana and Central California, had an 

aver age twenty-two day d if ference in r ul i ng times for or al 

proceedings. A closer examination of the elapsed time for 

each component of their oral-proceedings tracks will reveal 

45the reasons for this sizable difference. 

Comparing the written-submissions and oral-proceedings 

rul ing times in Southern Plor ida to those of the other 

written-submissions courts reveals wide differences in 

per formance along both t r ac ks. Yet the extent to which 

these differences are due to the method of handling motions 

or its implementation rather than drafting is not evidenced 

by the data. Closely focusing on the components of each 

tr ack in those cour ts wi 11 shed 1 igh t on that impor tan t 

. 46questIon. 

The importance of effectively handling a minority track 

in order to ensure a strong overall ruling-time performance 

is also evidenced by the data in table 6. Rul ing time for 

the minor i ty tr ack var ied among the courts much more than 

the majority track: the extremes for majority tracks were 

45. See pp. 40-55, infr . 

46. See pp. 32-55, infra. 
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29.0 and 81.5 days, in contrast to 8.9 and 162.9 days for 

minority tracks. The minority track, however, affected 

overall ruling-time performance differently according to the 

prevailing use of oral proceedings in the court. In 

motions-day courts, written submissions, the minority track, 

improved overall court performance, but oral proceedings tad 

quite the opposite effect in the written-submissions courts 

where they extended therr ruling times. This highlights the 

importance of developing effective procedures to handle oral 

proceed ing s even in wr i tten-submissions cour ts where trey 

are less frequently used. 

We have identified several questions that can only be 

answered by a closer examination of the components that mc.ke 

up each motion-handling track. First we will examine the 

written-submissions track and then the oral-proceedings 

track. Our objective will be to identify differences in the 

implementation of procedures that contribute to the differ­

ences in ruling time noted above. 

T n-Submissions Tr k 

The written-submissions track can comprise three 

events: (1) filing the motion, (2) filing the opposition 

brief, and (3) filing the ruling order. If an opposition 



33 


brief is filed,47 the ruling process involves two sequen­

tial 	time intervals: 

(I) 	 Opposi tion-br ief time: Date 
of filing the motion to date 
of filing the opposition 
brief. 

(2) 	 Deliberation time: Date of 
filing the opposition brief 
to date of filing the rUling 
order. 

opposition Briefs 

Each court had a time limit for filing of opposition 

briefs; they ranged from five to fourteen calendar days.48 

Table 7 reports mean opposition-brief time for all motions 

ruled upon after an opposition brief was filed but without a 

49hear ing held or sc hedul ed (the local rule time 1 imi tis 

47. For those motions in which no opposition brief is 
filed, rul i ng time alone is the only cr it i cal measure of 
performance, even though it must be assumed that the court 
will wait at least the local rule time limit for briefs 
before considering the motion to be "decision ready." 

48. 	 See pp. 11-12, supra. 

49. The extra condition that no hearing be scheduled causes 
this population of cases to be slightly smaller (39 cases) 
than the population that would have resul ted from simply 
imposing the "opposition brief filed" criterion on the 
"written-submissions" population for which ruling-time 
information was reported earlier (table 6). However, in 
this process analysis section, we controlled for the pos­
sible delaying effect of oral-proceedings scheduling for 
motions eventually ruled on without oral proceedings. Rul­
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cited In the' table). Because drafting burden could rot 

impact on opposition-brief time, this offers us an oppcr-

TABLE 7 

MEAN OPOOSITIQil-BRIEF TIME FOR MarIrns WITH 

RULINGS ON THE WRITTEN-SUBMISSIONS TRACK 


(Number of Cases) 

Mot ions-day/ Written-submissions/ Wr itten-submissions/ 
Minimal-drafting Minimal-drafting Substantial-drafting 

E. La. C. Cal. S. Fla. Mass. Md. E. Pa. 
Local 
rule limit a 7 5b 10 14 5 

Mean time 12.8 23.4 12.2 38.4 27.8 25.1 
(4 ) (23) (234) (60) (71) (1)7) 

aThe local rule tied the filing of the opposition brief to the schedule 
for oral proceedings rather than to the date on which the motion was 
filed. 

bThe local rule permitted 10 days for the filing of opposition briefs to 
rule 56 motions. Rule N:>. 10(J)(1) (S.D. Fla., D2c. 23,1974) 1 Fed. 
Local Ct. Rules (1979). 

ing times for this restricted population are provided in the 
table below. 

MEAN RULING TIMES FOR MOTIONS 
RULED ON AFTER AN OPPOSITION BRIEF 

WAS FILED BUT WITH NO HEARING ACTIVITY 
(Number of Cases) 

Motions-day/ Written-submissions/ Written-submissions/ 
Minimal-drafting Minimal-drafting Substantial-drafti~ 

E. La. C. Cal. S. Fla. Mass. Md. E. Pa.--.­

24.0 125.4 46.8 108.0 144.0 164.6 
( 4 ) ( 23 ) (234) ( 60 ) ( 71) (107) 
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tunity to ascertain the extent to which the differences in 

ruling-time performances in tables 5 and 6 are due to vari ­

ations in imposing local rule deadlines. 

The opposition-brief times do not closely match local 

rule deadlines. 50 Southern Florida attorneys adhered most 

closely to their local rule time limits. Although its mean 

opposition-brief time was more than double its limit, the 

excess was still considerably less than the other courts. In 

addition, since it had a ten-day local rule time limit for 

oppositions to summary judgment motions (as opposed to the 

five days for other motions) and since those motions were 

frequently filed,5l its excess may have been nearly de min­

imis. By con tr ast , Massachusetts' oppo si tion br ie fs aver­

aged 28.4 days late and Eastern Pennsylvania's, 20.1 days 

late. In Maryland, answer time averaged slightly more than 

in Eastern Pennsylvania, but under the fourteen-day time 

limit, briefs averaged only 13.8 days late. The average 

50. Note that the numerical differences between local rule 
time limits and mean opposition-briefing times cited in the 
text would be reduced slightly by the fact that the local 
rule limits in Southern Florida, Massachusetts, Eastern 
Pennsyl vania, and Cen tr al Cal i forn ia r un from the da te 0 f 
service, and not from the filing date on which the compari­
sons are based. 

51. Twenty-one percent of the 234 motions compr ising the 
Southern Florida sample were motions for summary judgment. 
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answer time of 16.4 days late recorded for Central Ca:~i­

fornia may be due to a lack of enforcement procedures ~or 

these motions, which are not subject to the usual oral­

proceedings process. 

These data show that variability both in rule deadlines 

for opposi tion br iefs and in the degree of adherence to 

those dead 1 ines could account for the substantial d i f fer­

ences among the courts in opposition-brief times. Por 

written-submissions motions, this variability directly 

affects ruling times, since the filing of the opposidon 

brief triggers the deliberation time. Therefore, shorter 

rule deadlines and their closer monitoring should help 

contract ruling times. 

Deliberations 

The filing of the opposition brief may mean that the 

lawyers have ended their input but the judge's work is just 

starting. The rul ing may be directly prolonged by furtber 

legal research, analysis, and drafting (if a written opinion 

is prepared) and indirectly prolonged by attending to other 

tasks that for one reason or another have a higher priority. 

To help us assess the d i r ect and ind ir ect pr essur es 

prolong i ng adv isemen t times, table 8 presents over all time 
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under advisement for each court and advisement times for 

. . h d . h . .. 52motIons WIt an WIt out wrItten opInIons. The difference 

between Southern Florida's overall deliberation time and 

that of the other three written-submissions courts supports 

the contention that drafting policy extends deliberation 

time. Differences among the courts were quite wide, with 

Southern Florida judges deliberating an average of only one 

month in contrast to two months in Massachusetts, almost 

TABLE 8 

MEAN DELIBERATION TIME FOR RULINGS 
FOR ALL WRITTEN-SUBMISSIONS MOTIONSaNO-oPINION MOTIONS, OPINION MOTIONS 

(Number of Cases) 

Mot ions-day/ 
Minimal-drafting 

Written-submissions/ 
Minimal-drafting 

Written-submi
Substantial-d

ssions/ 
rafting 

E. La. C. S. Fla. Mass. Md. E. Pa. 

All 
motions 11.2 

(4 ) 
102.2 

(23) 
34.6 
(234) 

69.6 
(60) 

116.2 
(71 ) 

139.5 
(107 ) 

No-opinion 11.2 
(4 ) 

86.3 
(20) 

31. 9 
(207 ) 

73.3 
(51) 

84.1 
(57 ) 

105.9 
(79 ) 

Opinion 0 
(0) 

206.4 
(3) 

55.0 
(27 ) 

48.7 
(9 ) 

246.6 
(14 ) 

233.9 
(28 ) 

aThis IX>pulation includes all procedural and substantive motions that 
were ruled on an oPIX>sition brief was filed but for which no 
hearings were held or scheduled. 

52. A motion was considered to have had a written opinion 
if the ruling papers exceeded two pages. This is the defi ­
nition used to derive the figures in table 2. However, pro­
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four months in Maryl and, and four and one-hal f months in 

Eastern Pennsylvania. 

How much did the burden of drafting opinions account 

for these differences? Comparing data on rulings with an 

opin ion to those wi th no op in ion suggests that d r af t ing 

stretched advisement time in Southern Florida, Maryland, and 

Eastern Pennsylvania but not in Massachusetts, where ru] ings 

with opinions took twenty-five days less time under advise­

ment than those with simple orders. Leaving Massachufetts 

aside for a moment, note that Southern Flor ida had much 

shorter deliberation times than Maryland and Eastern 

Pennsylvania for both opinion rulings and no-opinion rul­

ings. The comparisons with Eastern Pennsylvania were par­

ticularly striking: about two and one-hal f months Ie nger 

for the no-opinion group (74.0 days) and about six mcnths 

longer for the opinion group (178.9 days). 

Southern Florida, Maryland, Eastern Pennsylvania, and 

Central California had substantially shorter deliberc:tion 

times for the more numerous group of no-opinion rulings. No-

opinion rulings require only a decision and a simple ruling 

order. This suggests that the judges in those courts accord 

cedural motions, with and without opinions, are included ln 
this population. 
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motions with opinions a lower priority. But note that the 

~1o-opinion rulings in Eastern Pennsylvania, Maryland, and 

Central California were much lengthier than those in 

Southern Florida. This may indicate that the administration 

of drafting in those courts diverts judicial resources from 

no-opinion rulings. 

The setting of priorities has a more evident impact on 

the Massachusetts performance as its opinion rUling group 

took less time for deliberations. There are two alternative 

explanations for the Massachusetts phenomenon, both of which 

involve the manner in which its judges set priorities for 

work on motions: either a higher priority is always 

accorded motions that need opinions or a "first come-first 

served" priority system is used. 53 Either alternative 

allows those motions that need minimal judge time and yet 

compr ise the major i ty of the motion inventory to suffer 

delays, while a handful of motions needing large inputs of 

judge time get the attention of the judge. 

53. Assuming that the flow of motions into a judge's inven­
tory is relatively steady over time and the incidence of 
motions needing drafting is random, the effects of "first 
come-first served" on deliberation time can be illustrated 
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Summary 

Variations in ruling times for written submissions are 

affected by the length of deadlines for filing opposition 

briefs and the extent to which time deadlines are enforced. 

Severe ruling delay, however, can result from the drafting 

of opinions, and these delays appear to affect not only the 

rulings for which opinions are drafted, but the remaining 

motions for which they are not. Drafting fewer opinions 3nd 

adjusting priorities may help to reduce some delay, si,ce 

no-opinion motions individually need far less judge time 3nd 

yet comprise the bulk of motions in each of the courts. 

The Oral-Proceedings Track 

The time components of the oral-proceedings tr ac'~ 54 

are: 

as follows. If the "first" motion takes enough judge tLme 
to translate into a deliberation time of fifty days and ~he 
"second" motion enough to translate into only one day of 
deliberation time, and assuming the second motion is fL.ed 
on the day following the first motion, deliberations w:.ll 
consume fifty days for each motion if "first come-first 
served" is used. On the other hand, giving the second 
motion a priority because it will consume less deliberat_on 
time would result in fifty-one days of deliberation time for 
the first motion but only one day for the second. Thus, 
deliberation time for the two motions would average fi::ty 
days for "first come-first served" and only twenty-six d,tys 
for the second method of prioritization. 
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(1) Initiation-of-scheduling 
time: Date 
to date of 
a hearing. 

of filing motion 
first scheduling 

(2) Scheduling time: 
first scheduling 
to the first date 
for hearing. 

Date of 
a hearing 
scheduled 

(3) Continuance time: First 
date scheduled for a hearing 
to actual hearing date. 

(4) Deliberation time: Date of 
hearing to date ruling order 
is filed. 

Initiation of Scheduling 

Both motions-day courts had local rules that coupled a 

presumption that all motions would be subject to oral pro­

ceedings with a requirement that the moving party immediate­

ly set the matter down for oral proceed ings. Table 9 re­

ports mean initiation-of-scheduling times for all courts and 

54. In con tr ast to the pr ocedur e used in the pr ev ious 
section on written-submissions motions, no attempt was made 
to limit the analysis population to only those motions for 
which all four time components could be calculated. Rather, 
any procedural or substantive motion for which a valid date 
was present in the case file for both the initiating and 
terminating event of the particular component is included in 
the analysis of that component. The only exception to this 
selection criterion is that the "initiation-o scheduling" 
component is calculated only once for each motion. If the 
same motion was scheduled for more than one hear ing, only 
the time from the filing of the motion to the scheduling of 
the first hearing is included in the population. 
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d ist r ibutes these times over ten-day time in terval s. rhe 

zero-days value indicates the percentages of simultane)us 

filings of motions and schedulings of oral proceedings. 

Simultaneity occurred in more than 90 percent of oral­

proceedings motions in the motions-day courts, but in less 

than one-half the motions in the written-submissions courts. 

The local rules governing motions-day procedure clearly h3ve 

the effect of linking the filing of the motion to the sched­

uling of oral proceedings. 

Focusing solely on nonsimultaneous schedulings, the 

mean times show schedule initiation delays in the written­

submissions courts of from one month in Southern Florida to 

three months past the filing of the motions in Massac~u­

setts. Although Central California's mean was two we,=ks 

shorter than Eastern Louisiana's, that gain was offset by 

its smaller percentage of simultaneous schedulings. 

Because the majority of schedulings is nonsimultane0us 

in the four written-submissions courts, the observed de13ys 

have a substantial impact on their oral-proceedings ruling 

times. One of the reasons explaining these delays is shown 

in table 10. It can be seen from the figures in the bot~om 

row of the table that judges in three courts usually await 

the filing of the opposition brief before announcing a 



TABLE 9 

DISTRIBUTION OF INITIATION-OF-SCHEDULING TIMES 

Motions-day/ Written-submissions/ Written-submissions/ 
Minimal-drafting 

E. La. Md. 
(N=439) (N=63) 

[)~ 

0 424 96.6 96.6 330 91. 9 91. 9 29 25.9 25.9 9 12.0 12.0 12 19.0 19.0 15 44.1 44.1 
1-10 6 1.4 97.9 17 4.7 96.7 31 27.7 53.6 18 24.0 36.0 6 9.5 28.6 2 5.9 50.0 
11-20 1 0.2 98.2 6 1.7 98.3 18 16.1 69.6 11 14.7 50.1 6 9.5 38.1 4 11.8 61.8 
21-30 2 0.5 98.6 3 0.8 99.2 11 9.8 79.5 5 6.7 57.3 9 14.3 52.4 0 0.0 61.8 
31-40 3 0.7 99.3 1 O. 3 99.4 5 4.5 83.9 2 2.7 60.0 3 4.8 57.1 2 5.9 67.6 
41-50 0 0.0 99.3 0 0.0 99.4 7 6.3 90.2 6 8.0 68.0 6 9.5 66.7 4 11.8 79.4 
51-60 0 0.0 99.3 0 0.0 99.4 2 1.8 92.0 1 1.3 69.3 5 7.9 74.6 3 8.8 88.2 
Over 60 3 0.7 100.0 2 0.6 100.0 9 8.0 100.0 23 30.7 100.0 16 25.4 100.0 4 11.8 100.0 

Non-zer-o 
mean 38.7 24.1 31. 6 92.0 54.5 51. 4 



TABLE 10 

DISTRIBUTION OF ANSWER-TO-SCHEDULING TIMES 

Written-submissions/ 
Minimal-drafting 

Written-submissions/ 
Substantial-drafting 

Mass. 
(N=18 ) 

Md. 
(N=22) 

E. Pa.-­
(N=7 ) 

Days % Cum. % No. % Cum. % o. % Cum. % 

0 
1-10 
11-20 
21-30 
31-40 
41-50 
51-60 
Over 60 

1 
18 

4 
3 
3 
2 
0 
6 

2.7 
48.6 
10.8 

8.1 
8.1 
5.4 
o. 0 

16.2 

2.7 
51. 3 
62.2 
70.3 
78.4 
83.8 
83.8 

100.0 

1 
2 
6 
0 
2 
0 
0 
7 

5.6 
11.1 
33.3 

0.0 
11.1 

0.0 
O. 0 

38.9 

5.6 
16.7 
50.0 
50.0 
61.1 
61.1 
61.1 

100.0 

1 
1 
9 
3 
2 
1 
0 
5 

4.5 
4.5 

40.9 
13.6 
9.1 
4.5 
0.0 

22.7 

4.5 
9.1 

50.0 
63.6 
72.7 
77.3 
77.3 

100.0 

0 
1 
0 
3 
2 
0 
0 
1 

0.0 
14.3 

O. 0 
42.9 
28.6 

0.0 
O. 0 

14.3 

0.0 
14.3 
14.3 
57.1 
85.7 
85.7 
85.7 

100.0 

Overall mean 31. 9 73.7 33.4 30.9 

Percentage of 
answered motions 
scheduled after 
filing of 
opposition brief 
(total answered) 

69.8 
( 53) 

58.1 
( 31 ) 

59.5 
( 37 ) 

43.7 
(16 ) 
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decision to schedule oral proceedings. In each 0 f these 

courts, over one-half of the schedulings were made after the 

opposition brief was filed, and in the remaining court, 

Eastern Pennsylvania, 43.7 percent were scheduled after its 

filing. This link between opposition-brief filing and the 

scheduling of oral proceedings points to the importance of 

enforcing compliance with local rule deadlines for 

opposition briefing. As shown in table 11, Southern Florida 

is the only written-submissions court that managed to keep 

briefing close to its local rule limitation. 

TABLE 11 

MEAN OPPOSITION-BRIEF TIME 
FOR MOTIONS SUBJECT TO 

ORAL PROCEEDINGS 
(Number of Cases) 

Written-submissions/ Written-submissions/ 

Minimal-drafting Substantial-drafting 


S. Fla. Mass. Md. E. Pa. 
Local 

5arule limit 10 14 5 

Mean time 13.0 6 0.8 35.1 33.4 
( 84) (99) (99 ) ( 42 ) 

a The local rule permitted 10 days for the filing of 
opposition briefs to rule 56 motions. Rule No. 10(J)(1) 
(S.D. Fla., Dec. 23,1974) 1 Fed. Local Ct. Rules (1979). 

Yet stricter enforcement of briefing time limits will 

not in and of itself ensure a speedy scheduling in the 
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written-submissions courts. Table 10 reports the mean ti~es 

for the interval between the filing of the opposition brief 

and the initiation of scheduling in these courts. Each 

court averaged at least one month from the filing of briefs 

to the schedul'ing of or al proceed ings, and Massachuse t ts 

took an aver age of more than two and one-half months. In 

written-submissions courts, adherence to briefing t Lme 

limits must be coupled with rapid post-answer scheduling to 

minimize delay in scheduling. Of course, the self-enforcing 

nature of schedule initiation incorporated into the motio1s­

day local rules means that the judges in these courts n~ed 

not monitor this component of scheduling in order to k~ep 

initiation time to a minimum. 

Scheduling 

The cour ts differed s ubstant ially in the i r manner 0 f 

scheduling. In the motions-day courts, the moving pa:~ty 

scheduled the motion subject to "floors" of fifteen and 

seventeen days. 55 In the wr it ten-submissions courts, ':he 

judge performed the scheduling function on an ad hoc basLs, 

often with the assistance of counsel's recommendations. ~he 

55. See notes 22 and 23, supr a. A party could move to 
reduce the "floor". 
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written-submissions courts did not have a floor for schedul­

ing. 

Scheduling times for each court are reported in table 

12. In order to exhibit better the effects of the "floor" 

in the motions-day courts, initial scheduling time is 

distributed over ten-day time intervals. 

Schedul ing in the two motions-day courts appeared to 

show the effects of the "floor" as the bulk of schedulings 

(68%) were concentrated in the 11-30 day categories. Thus, 

while the floor prevented precipitous schedulings, most oral 

proceedings were set for one month or less, probably due to 

the availability of a motion day every week and the placing 

of schedul ing r esponsibil i ty wi th the par ty see king cour t 

action. Among the remaining courts, most oral proceedings 

were quickly scheduled by the judge. Only Maryland and 

Eastern Pennsylvania scheduled a substantial portion of 

their oral proceedings far into the future with 15.9 and 

10.8 percent of their oral proceedings scheduled on a date 

more than sixty days from the scheduling date. 

Continuance 

Once scheduled, oral proceedings can be further delayed 

by continuances. Table 13 examines two aspects of that 



TABLE 12 

DISTRIBUTION OF SCHEDULING TIMES 

Written-submissions/ Written-submissions/ 
Minimal-drafting 

C. Cal. 
(N=374 ) 

Md. 
(N=69 ) 

E. Pa. 
(N=37 ) 

Days urn. % 
---_._----­

No. % Cum.% No. % -No. -~CUm.%-- -N;;-:-~--Cum. % 

0 
1-10 
11-20 
21 30 
31 40 
41-50 
51-60 
Over 60 

0 
69 

210 
90 
34 
24 

3 
9 

0.0 
15.7 
47.8 
20.5 
7.7 
5.5 
0.6 
2.0 

0.0 
15.7 
63.6 
84.0 
91. 7 
97.3 
98.0 

100.0 

2 
38 

158 
98 
45 
16 

3 
14 

0.5 
10.2 
42.2 
26.2 
12.0 

4.3 
0.8 
3.7 

0.5 
10.7 
52.9 
79.1 
91. 2 
9S.5 
96.3 

100.0 

4 
53 
32 
15 
10 

2 
0 
1 

3.4 
45.2 
27.4 
12.8 
8. ') 
1.7 
0.0 
0.9 

3.4 
48.7 
76.0 
88.9 
97.4 
99.1 
99.1 

100.0 

1 
22 
25 
15 

5 
5 
1 
3 

1.3 
28.6 
32.5 
19. S 

6.5 
6.5 
1.3 
3.9 

1.3 
29.9 
62.3 
81.8 
88.3 
94.8 
96.1 

100.0 

2 
14 
12 
14 

9 
5 
2 

11 

2.9 
20.3 
17.4 
20.3 
D.O 

7.2 
2.9 

lS.9 

2.9 
23.2 
40.6 
60.9 
73.9 
68.1 
84.0 

100.0 

0 
11 

6 
6 
9 
1 
0 
4 

0.0 
29.7 
16.2 
16.2 
24.3 
2.7 
0.0 

10.8 

0.0 
29.7 
45.9 
62.1 
86.S 
89.2 
89.2 

100.0 
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problem: (1) the percentages of first schedulings not con­

tinued in each court; and (2) the average time that schedul­

ings were continued. 

The incidence of continuances varied among the courts. 

The percentages of schedulings going forward without a con­

tinuance ranged from 81.3 percent in Eastern Pennsylvania to 

56.3 per~ent in Central California. The remaining courts 

ranged narrowly from 67.3 percent to 72.2 percent. 

Massachusetts 	 judges continued oral proceedings an av­

0 f near 1 y f · mont s. 56 n star k contrast, outh ernerage lve h I S 

Flor ida judges allowed only ten days per continuance, in 

spite of the fact that continuances of the originally sched­

uled oral proceedings date occurred as regularly as in 

Massachusetts. Eastern Louisiana, Central California, and 

Maryland all averaged over a month for continuance times, 

but the effect on overall ruling time was much greater in 

Central California because more of its schedulings were 

continued and because it depends more on oral proceedings 

pr oced ure . Thus, the difference between Eastern Louisiana 

and Central California in overall ruling-time performances 

56. The small number of observations contr ibuting to the 
recorded mean for Eastern Pennsylvania I imi tits use as a 
comparison figure. 



TABLE 13 

DISTRIBUTION OF CONTINUANCE TIMES 

Motions-day! Writton-submissions/ Written-submissions! 
Minimal-draftin~_______ 

Mass. Md. E. Pa. 
(N=64 ) (N=55) (N=l6l 

Days No.----~-o----Cum~ No. % Cum. % No. % C~um. % No :---%----Eum~:C 

Oa 223 72.2 72.2 153 6.3 56.3 53 69.7 69.7 46 71. 9 71. 9 37 67.3 67.3 13 81. 3 81. 3 
1-10 21 6.8 79.0 24 8.8 65.0 16 21.0 90.8 7 10.9 82.8 5 9.1 76.4 1 6.2 87.5 
11-20 19 6.1 85.1 19 7.0 72.1 4 5.3 96.0 2 3.1 85.9 2 3.6 80.0 0 0.0 87. 5 
21-30 19 6.1 91. 3 19 7.0 79.0 1 1.3 97.4 1 1.6 87.5 5 9.1 89.1 0 0.0 87.5 
31-40 3 1.0 92.2 11 4.0 83.1 2 2.6 100.0 0 0.0 87.5 1 1.8 90.9 0 0.0 87.5 
41-50 9 2.9 95.1 16 5.9 89.0 0 0.0 100.0 1 1.6 89.0 1 1.8 92.7 0 0.0 87.5 
51-60 1 0.3 95.5 2 0.7 89.7 0 0.0 100.0 1 1.6 90.6 1 1.8 94.5 0 0.0 87.5 
Over 60 14 4.5 100.0 28 10.3 100.0 a 0.0 100.0 6 9.4 100.0 3 .5.5 100.0 2 12.5 100.0 

Non-zero 
mean 41. 3 42.1 10.1 142.4 32.1 134.3 

that were held earlier than their original date were considered to have a duration of zero for this c~lculation and 
are uded in this category. 
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for or3l proceedings (see table 6) can be attributed in part 

to Central California's more relaxed policy on granting 

, 57contlnuances. 

Deliberation 

Once oral proceedings are held, the judge is faced with 

the choice of rul ing from the bench or taking the motion 

under advisement. Table 14 reports the percentage of bench 

rulings for each court, the mean overall deliberation time, 

and the mean deliberation time for motions taken under 

advisement. 

Five courts had a majority of their rulings coming from 

the bench on the date of the oral proceedings. Only Eastern 

Pennsylvania judges took more than one-half of their motions 

under advisement, but this practice probably had less of an 

effect on their overall ruling time because only 14.8 

percent of their motions were subject to oral proceedings. 

Tendencies to take motions under advisement had a substan­

57. In a previous report, we noted that Central California 
judges often did not require a party to show a need for more 
time in granting a postponement in the discovery cutoff 
date. Discovery report, s ra note I, at 73. Delegation of 
postponement authority to eputy clerks appeared to further 
reduce the necessity of making a showing of need for addi­
tional time. Id. at 173 n. 147. We observed the same 
practices being applied to continuances of oral proceedings. 



----- - ------------

TABLE 14 

DISTRIBUTION OF DELIBERATION TIMES 

FOR MOTIONS SUBJECT TO ORAL PROCEEDINGS 


Written-submissions/ Written-submissions! 
Minimal 

E. Pa. 
1 ) ('IJ=59) 

- N6-: %----Cum-:-%-­Days No. ____ ~_______~~!fl___:~ 

0 279 86.1 86.1 204 6 '). 8 6').8 89 65.4 65.4 97 54.8 54.8 92 60.1 60.1 18 30.5 30.5 
1-10 23 7.1 93.2 50 16.1 81. 9 28 20.6 86.0 23 13.0 67.8 19 12.4 72. CO 10 16.9 47.5 
11-20 5 1.5 94.8 16 5.2 87.1 8 5.9 91. 9 13 7.3 75.1 4 2.6 7').2 9 15.1 f) 2.7
21-30 4 1.2 96.0 :> 1.6 88.7 4 2.9 94.9 9 5.1 8 0.2 ') 3.3 78.4 1 1.7 64.4
31-40 2 0.6 96.6 3 1.0 89.7 2 1.5 96.3 5 2.8 83.1 3 2. a 80.4 0 0.0 r; 4.441-50 2 0.6 97.2 9 2.9 92.6 1 0.7 97.1 10 5.6 88.7 7 4.6 8').0 0 0.0 64.4 
51-60 4 1.2 98.5 4 1.3 93.9 l 0.7 9 7.8 7 4.0 92.7 5 3.3 88.2 0 0.0 64.4
Over 60 5 1.5 100.0 19 6. 1 100.0 3 2.2 100.0 13 7.3 100.0 18 ll. 8 100.0 21 15. (; 100.0 

Overall 
mean 4.7 11. 6 5.8 19.9 32.6 72.3 

Non-zero 
mean 33.8 34.0 16.9 43.8 81. 8 104.1 
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tial effect on the overall deliberation times of the 

motions-day courts; the 20 percent difference between the 

two motions-day courts is another reason for Eastern Louisi ­

ana's speedier rulings on oral-proceedings motions reported 

in table 6. 

The time that judges took to rule on motions under 

advisement also affects ruling time. Mean deliberation time 

for these motions varied among the courts from about seven­

teen days in Southern Flor ida to over one hundred days in 

Eastern Pennsylvania. Although these calculations also 

included motions without written opinions, the means suggest 

that drafting policy had an effect on deliberation time. 

The three substantial-drafting courts, Eastern Pennsylvania, 

Maryland, and Massachusetts, had substantially longer means 

than the three minimal-drafting courts. This again suggests 

that the drafting burden of a court stretches its deliber­

ations, probably in the direct and indirect ways that we had 

58noted earlier. 

Oral-proceedings use also appears to help shorten 

deliberations. Comparing overall means in tables 8 	 and 14, 

59
the courts (with the exception of Eastern Louisiana ) had 

58. See pp. 16-17, supra. 

59. With only four written-submissions motions used to 
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far shorter deliberation times for motions subject to ol"al 

proc ings. These differences are even more substantial if 

we include rulings from the bench to calculate our oral-

proceeding mean. The widest difference was 90.6 days in 

Central California (102.2 days versus 11.6 days) and t.he 

ratios of differences ranged from 2: 1 in Eastern Perln­

sYlvania to 9:1 in Central California. It also should be 

noted that these differences are not due to the presence of 

larger numbers of opinions in the written-submissic'ns 

population. All five of these courts had longer mean de i ­

beration times for no-opinion, written-submissions delibE'r­

ations, although the differences for Maryland and EastE'rn 

Pennsylvania are negligible,60 than for the oral-proceedir.gs 

deli ration times that included rulings with and withcut 

opinions. Assuming that variations in the burden of opinjon 

drafting did not account for these differences, and 0[21­

proceedings use appears to be the reason for the shor t r:r 

deliberations. 

calculate its means for table 8, Eastern Louisiana's 11. 2 
day average is of limited use as a comparison figure. 

60. See table 8, supra. 

http:oral-proceedir.gs
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Summar 

The motions-day courts, by minimizing drafting and by 

giving attorneys responsibility over setting and scheduling 

oral proceedings, ~ave their judges time spent on adminis­

trative and drafting chores and succeed in minimizing delays 

in rUling. The 22.1 day ruling-time differences between the 

Eastern Louisiana and Central California motions-day courts 

can be largely attributed to the tendency of Central Cali ­

fornia judges to liberally continue the originally scheduled 

oral proceedings and to take more motions under advisement. 

Central California closely matched the performance of East­

ern Louisiana in other aspects of motions-day management. 

Among the wr it ten-submissions courts, Southern Flor­

ida's much shorter mean ruling time (46.0 days versus 130.9, 

115.5, 162.9) is attributable to the minimal drafting burden 

shouldered by its judges and their insistence on a closely 

monitored, fast track for components of oral proceedings 

coupled wi th short continuances. In the other courts, 

rulings are delayed not only because of drafting burden, but 

also because schedules are less rigorous, time limits are 

not properly enforced, and scheduling events are not closely 

monitored. 



CHAPTER III 

CHOOSING MOTION-HANDLING PROCEDURES 

Wh ich system 0 ffer s super ior r ul ing- time per formar ce, 

motions-d ay or wr it ten-subm issions? At fir st bl ush, the 

systems might appear to perform equivalently. Eastern 

Louisiana and Southern Florida, both relatively unencumbered 

by dr afting, per formed almost equally as rapid ly. Eoth 

worked their majority track to maximum efficiency and nei­

ther had tne ir over all per formance impeded by a poor per­

formance along the ir minor i ty tr ack. What appeared to set 

those two courts apart was a commitment by their judges to 

sound management of motions. That raises a question as to 

which of the two systems is easier to manage. On that 

score, the motions-day system appears to hold the edge. 

~he self-enforcing nature of motions-day procedure 

gu ides most motions to a bench decision on a predesigned 

schedule that places responsibility on the attorneys to 

handle scheduling chores. This minimizes the role of the 

opposition brief in the scheduling of the oral proceedings, 

offers the judge an opportuni ty to rule from the bench on 

most motions, and keeps time-consuming administrative chores 

to a minimum. By contrast, the written-submissions procedure 
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risks delaying a ruling unless the judge close monitors 

and enforces opposi tion-br ief schedules, unless the judge 

decides and acts on whether to hold oral proceedings 

immediately after the filing of the opposition brief (or 

request for a hearing), and unless the judge closely 

mon i tors his poten t iall y sizable i n-chambe r s motion 1 nven­

tory and accords priorities that minimize overall delib­

eration time. Considering the performances of all the 

courts in the study, motions-day procedures appear to 

61optimize ruling-time performance. 

The drafting burden can have a substantial impact on 

ruling-time performance. Judges in each court drafted 

opinions and slated some of these opinions for publication. 

courts in which opinion writing occurred more frequently 

exhibited longer deliberation times. It would be beyond the 

reach of this report to counsel a reduction of opinion 

· 62d ra f tlng. That decision is within the discretion of the 

61. Some lawyers advise us that oral proc ings also 
enable them to cut down on the time for br iefing motions. 
They point out that some issues, particularly factual ones, 
are more easily explain at a hearing than briefed and that 
marginal legal issues can be omitted from a brief because 
the hearing will offer an opportunity to raise or respond to 
them. Thus, some lawyer time expended in attending oral 

oceedings may possibly be saved by reducing the time used 
n preparing briefs. 

62. BU! se~ Case Management, supra note 1, at 58-59. 
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judge i the decision depends on the individual charactEr­

istics of each case. But judges consider ing whether to 

explain their rulings wr it tenin a opin ion should real j ze 

that the co uence will be a delayed ruling as well as 

possible del in rulings on other motions not slated for 

opinions. 

In conclusion, written-submissions procedures can 

deliver rulings to motions as rapidly as motions-day 

procedures if both are administered effectively. 'The 

advantage of a motions-day system is its simplified, se]f­

enforcing administration, a feature that better guarantEes 

speedy rulings. But achievements under either procedure 

will be affected by each judge's perception of the need for 

drafting. 



APPENDIX A 

SAMPLING METHODOLOGY 

The District Court Studies Project examined six metro­

63politan courts with sharply contrasting numbers of 

terminations per judgeship and times for case dispositions 

to ascertain whether the procedures used in those courts 

accounted for the statistical differences. with one excep­

tion, all six courts were selected on the basis of their 

fiscal 1973 performance; Massachusetts was selected based on 

its fiscal 1975 statistics. Table 15 shows the statistical 

ranking of the six courts among the twenty-four metropolitan 

courts; table 16 shows the standing of these six courts 

reg ard ing time and number 0 f case d i sposi tions . The data 

used in this report were collected in each of the six 

courts; they pertain to approximately 500 randomly selected 

63. A metropolitan court is roughly defined as one with six 
or more judgeships. Metropol i tan cour ts, as opposed to 
smaller ones, were stud ied because: they are large enough 
to soften the impact of any ind i vidual judge; the i r case 
loads tend to be diverse, assuring that a broad cross-sec­
tion of federal litigation is represented in the sample; and 
their number is likely to increase in the future, as the 
federal court system grows. 
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64civil cases, each terminated in fiscal 1975. (Additional 

information on these courts is provided in tables 17 and ,.8, 

which contain statistical portraits of various performance 

measures.) 

The information collected for each case included the 

dates of all recorded actions taken by counselor the 

cour t. 65 First the case file was examined, then the docket 

sheet was reviewed to validate the dates recorded and ensure 

66the completeness of the file. 

64. Certain types of cases were systematically excluded 
from the sample: multidistrict litigation caSE'S, 
uncontested Federal Home Loan Act and Veterans Home Loan Act 
collec t ion cases, and cases en for c i ng fore ign subpoenas. 
Multidistrict cases frequently did not have a full set of 
case filings; the other two types of cases usually had no 
filings or docket sheet entries other than a complai:'1t, 
motion for default, and order of default. In addition, 
cases on appeal and certain other cases were excluded if ~he 
files were unavailable. If a randomly selected case was 
excluded, the immediately preceding case on the termination 
list was substituted. Most (93%) of the ICC cases in 
Massachusetts were excluded, subsequent to initial selection 
and without substitution, because of their singularly high 
rate of filing in that court. ICC cases do not tap judicial 
resources in that district, since practically all such cases 
are handled by one deputy clerk. 

65. The data collection instrument is in appendix B. 

66. The filing date recorded by the clerk's office was used 
unless there was a discrepancy of more than three days 
between the filing date and counsel's mailing date. In such 
cases, the rna iIi ng date was used to obta in a mor e accur ate 
record of the time in which counsel had acted. If filings 
appeared to be missing, correspondence between counsel and 
the cour t wa s ex ami ned to determ ine if any ref er ence to 
missing filing was made. 



TABLE 15 

TIME AND NUMBER OF DISPOSITIONS PER JUDGESHIP 
OF METROPOLITAN DISTRICT COURTS 

~i§flositions per Judgeship 

courts 1973 1974 1975 Courts 1973 1974 1975 Courts 1973 1974 

S. -Fla.* 4 4 4 E. La. * 535 465 453 S. C. 2.5 2.3 3.0 

W. Tex. 5 7 10 E. Va. 516 463 527 W. Tex. 2.5 3.0 2.8 

M. Fla. 6 8 7 W. Tex. 487 471 434 S. Cal. 2.6 2.8 2.9 

N. Ill. 6 6 6 Ar iz. 487 444 458 E. Va. 2.8 2.4 2.4 

Ariz. 7 7 8 S. Cal. 478 539 607 E. La. * 2.9 2.7 2.4 

C. Ca1.* 7 7 7 S. Tex. 453 455 415 N. Tex. 2.9 3.0 2.8 

E. Va. 7 7 7 M. Fla. 448 398 416 S. Tex. 2.9 3.4 3.6 

N. Tex. 7 9 10 N. Ga. 441 467 536 S. Fl a. * 3.0 3.2 3.1 

S. Cal. 8 7 10 N. Tex. 439 435 450 C. Cal. * 3.3 3.5 3.3 

N. Ga. 8 6 7 S. Fl a. * 435 402 447 Ar iz. 3.4 3.2 3.0 

S. C. 8 6 6 S. C. 430 422 547 N. Ga. 4.0 4.1 4.5 

E. N. Y. 9 10 11 D. C. 407 263 193 N. Ohio 4.6 3.4 3.4 

D. C. 10 8 7 N. Ohio 369 343 370 N. Cal. 4.9 4.4 4.0 

M. Ohio 10 10 8 Mass.* 368 540 667 N. Ill. 5.5 5.2 5.1 

E. Mich. 10 9 9 S. N. Y. 365 325 294 Md. * 5.7 5.6 4.5 

W. Pa. 10 9 8 E. Mich. 357 339 393 M. Fla. 5.8 4.5 4.6 

S. Tex. 10 12 11 Md. * 325 292 332 E. Mich. 5.8 6.3 6.8 

E. La.* 11 11 10 N. Ill. 325 315 337 E. N. Y. 6.8 6.4 6.2 

Md. * 11 10 9 N. Cal. 319 320 334 S. N. Y. 6.8 5.7 5.8 

N. Cal. 12 12 11 E. N. Y. 308 321 300 E. Pa. * 7.0 4.3 4.2 

Mass.* 12 18 19 C. Cal.* 307 304 363 W.. Pa. 7.0 5.8 6.0 

E. Pa.* 17 16 12 N. J. 260 276 323 Mass.* 7.6 8.4 7.6 

N. J. 10 12 13 E. Pa. * 237 234 230 D. C. 7.7 5.7 3.7 

S. N Y. 25 18 15 W. Pa. 176 167 172 N. J. 11. 7 12.7 12.2 

Source: Administrative Office of the United States Courts, Management Statistics for united States 
Courts (1973-1975). 

Note: The courts are ranked by their performance in fiscal 1973. The six courts selected for study 
are identified by asterisks. 
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RELATIVE 

TABLE 16 

STANDING OF SIX METROPOLITAN 
DISTRICT COURTS 

r 
Fast 

"Speed" 

Slow 

-High 
Southern District of Florida 

( S. Fla. ) 

"Productivity" 

Central District of California 
(C. Cal. ) 

-Low 

Source: Case Management, supra note 1, figure 1 at 3. 

Eastern Dis~rict of Louisiana 
(E. La.) b 

Massachusetts (Mass.) 

Eastern District of Pennsylvania 
( E. Pa. ) 

Maryland (Md. ) 

aCivil cases only; disposition of criminal cases is faster than most. 

b 
Includes ICC cases that require negligible judge attention. Exclusive of those cases, Massachusetts 

productivity figures have been near the national average. 



TABLE 17 

FISCAL 1973 STATISTICAL PORTRAIT OF SIX METROPOLITAN 
COURTS SELECTED FOR STUDY 

b No b No. 
Md. b 

(Rank) b E. Pa. b 
No. (Rank) 

a
Mass. b 

No._(Ran~l 
Number of 
j ud 7 16 7 9 19 6 

Total filings in 
fiscal 1973 3,081 5,301 2,008 4,142 3,582 1,940 

Statistics per 
j ud 

Filings 
(civil) 310 ( 8 ) 195 (20) 196 (19 ) 391 1 ) 152 (22 ) 261 9 ) 

Pending cases 135 (22 ) 170 (20 ) 192 (16 ) 398 2 ) 226 (11 ) 488 1 ) 

Terminations 306 8 ) 178 (21 ) 233 (12 ) 463 1 ) 188 (19 ) 148 (22) 

Trials completed 
(civil and criminal) 73 3 ) 49 (12 ) 46 (14 ) 62 ( 7 ) 33 (20) 24 (24 ) 

Median time from 
filing to disposition 

(civil) 4 mos. ( 1 ) 7 mos. ( 5 ) 11 mos. (20 ) 11 mos. (19 ) 17 mos. (23 ) 12 mos. (21)c 

Median time from 
issue to trial 

(civil) 5 mos. ( 2 ) 10 mos. ( 6 ) 11 mos. ( 7 ) 17 mos. (17 ) 29 mos. (24 ) 17 mos. (17) c 

Number and 
percentage of 
civil cases over 26 175 120 182 532 226 
3 years old 2.8% ( 4 ) 6.5% (13 ) 9.0% (20 ) 5.1% ( 9 ) 12.4% (22 ) 3.3% ( 6 ) 

Source: Administrative Office of the United States Courts, Management Statistics for United States Courts (1973) . 


aFi1es relating to ICC regulations have been eliminated from the sample. 


bThe rankings are based on the position of each court among the 24 metropolitan trial courts. 


c ICe cases are included in these median f ures. 
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FISCAL 1975 STATISTICAL PORTRAIT OF SIX METROPOLITAN 

COURTS SELECTED FOR STUDY 


Number of 
judgeships 7 

b C. 
No. 

16 

Cal. b 
(Rank) No. 

7 

Md. b 
(Rank) 

9 

b E. 
No. 

19 

Pa. b 
(Rank) 

aMass. b 
No. (Rank) 

6 

Total filings 
fiscal 1975 3,694 6,270 2,529 4,551 4,319 2,524 

Statistics per 
judgeship 

Filings 
(civil) 408 ( 4) 268 (11 ) 237 (16) 423 3) 186 (21 ) 321 9) 

Pending cases 206 (20 ) 231 (15 ) 207 (19) 442 2) 195 (21 ) 624 (1 ) 

Terminations 341 ( 5) 237 (15 ) 218 (16) 377 3) 189 (21 ) 242 (14) 

Tr ia1s completed 
(civ il and 

criminal) 71 ( 4) 37 (l7 ) 48 (12) 55 (10) 33 (21 ) 30 (23) 

Median time from 
filing to di 

(civil) 
tion 

4 mos. ( 1) 7 mos. ( 4) 9 mos. 12) 10 mos. (14) 12 mos. (21 ) 19 mos. (24)c 

Median time from 
issue to trial 

(civil) 5 mos. ( 1) 12 mos. (10 ) 11 mos. ( 9) 13 mos. (12) 18 mos. (20 ) 26 mos. ( 24 ) c 

Number and 
percentage of 
civil cases over 
3 years old 

15 
1. 2% ( 1) 

256 
7.0% (17 ) 

84 
5.9% (13 ) 

115 
2.9% ( 3) 

178 
4.8% 9 ) 

931 
9.0% (20) 

Source: Administrative Office of the United States Courts, Management Statistics for United States Courts (1975). 


aFi1es relating to ICC regulations have been eliminated from the sample. 


b The rankings are based on the position of each court among the 24 metropolitan trial courts. 


c ICC cases are included in these median figures. 




.l\.PPENDIX B 
Serial No. (1) 

Type(6)HEAD
FEDERAL JUDICIAL CENTER Form(12;: ­
CIVIL CASE CODING SHEET 

Disregard(14)[ 

Collector's Initials 
(Code 

COURT CODE( 16) : 

JUDGE: JUDGE CODE(26): 
A. COURTID!'J.: 

B. DOCKET NO. (20): 

P. flTTY. CODE (30) : 

P2: P. ATTY. CODE (40) : 

P3: P. ATTY.' CODE (50): 

C. PLAI NT! FFS: Pl: 

D. ATTY. CODE (60) :D. DEFENDANTS: 01: 
D. ATTY. CODE (70) :02: ............. 


03: 	
~~-

D. ATTY. CODE (80): 

E. THIRD PARTY 
T. ATTY. CODE (iJC) :DEFENDANTS: 	 Tl: 


T2: T. ATTY. CODEr 100) : 


ATTY. CODE !llD} :F. INTERVENORS: Il: 	 I. 

1. 	 ATTY. CODE(120) : 
CODE(]3'7) : 

12: 

G. AMOUNT IN CONTROVERSYi13D} : H. CASE TYPE: 

1. FACTS (ISSUES AND COMMENTS): 

J. DATE CONTROVERSY AROSE(110-145): 
K. DATE SUBSTANTIAL COMPLETION OF DISCOVERY! 

1I. PlEA01MGS 

TYPES: eeLM COtlnter Claim 
C(ftP ~ COItIph1nt 
CRet - Cross Claifl'l 
TPCP Third Party Cooplilint 

~: 6y: Pl, Pl. 01. 02. etc, 
Y~rsllS; PI, PZ. til. OZ. f"tc. 
CQTouhory: Y~res. N-No 
In!onnatiYe: 1-10 
Gen'~iP'lIl!: 1-10 

Servtc~ by ~r$'tlal; ,(~Yf>s. N~No 

Service Type: M~Mall. f'>CoflstructlVf". 
P~Pers0fl41, N.Nt'w'>pdPf"r 

r 
TYPE REL OAH .Y 

MO, 

.... 10":11 1:;"17 llJ...li1 

vERSUS 

2fJ 21 

COMPULSORY IMfORMTIVE Il SERVICE Of PROCESS 

(~SERVIC£(CCl" ""ly) 

T CO"'tMTED MAlsYHAl 

31-J5 

t­
" 

TYPE 

." 

ANS'..-tR 

G[R."I';~[ 

OAT[ (CO'~P , 
TPCP) 

J9·44 45-fE 

II 

II 
Ill. AMENIJ'I(PHS ~OOf~: 	 Sy~ Pl. P2, 01, 02. ~tc, 

Versus: Pl, P2. 01, OZ. etc. 
Serv'c~ Type: ~·Mat~, P~P~tsonal, C~(ons:~rl1ctive, N·Newspa;li~r (p"Jb~'catlon) 
Ans~r Needed: Y-Yl"s. N-M 
~ervl(e by Har<;hal Y,Yes, N-No 

lJ~, 
CROSS RfFfRENC( 

H'PE R£f.!(Q. 

12-16 16-17 

AMEN 

AMEN 

AMEN 

f-
AMEN 

AMEN 

MTE 

18-2J 

II S[RVICE Of PROem 

~A~~~: 
5tRv:C£ 

ANSioiER A~$"''ER 

BY N[EOEO DAT[ 

~Qri~~tT(O 'IA~!"'l 
TYPf 

24 '- , " I " 43-48 



IY. DISCOVERT HSDM - "hcellaneous Discovery Hetlons 
PP:OR - Hetton (or Pl"'otective Ordel'" 

TYPES: O(PO - Depos1t1on QUAS - Quash COOES: By: Pl. 01. JO-Judge. I'G-""ghtrate 
-­ INTR - Interrogatories. RPDC - Request (01'" Product Ion o( Doc~u To: PI, 01. etc, 

lTOP - I'kltlen (or lHve to Take Deposition o( ROAD - ReqUl!5t (or Adlnlufon Of: IJ-Unknown. W-Wttlleu. E-upert Witness, 
Person Departing Dlstl"'lct SPOT - St.ibpoenil Il.Ices Tecl,lll C-Cus.todlan o( RecordS. P-Party. D-Doctor 

CR[D - I'klt ion (or Order Rl!gilrdthg Expenns o( TlED - Hetton to Termlnlte or llll1t Ex.lnaUon 1li1"'1,(: No. o( Briefs. 
Oepos1tlon on Deposl tlon lie,..",: RoIt trig 1-10 

P'HEX - Hetlon (or PhysIcal or litl!ntal E.... lnatlon YlST - Written <Ne&tlons. 

TYPE 

'-9 

REF, NO. 

J0-11 

11OTIONS 

DATE .. IEF BY TO 
ANSWER 

22-Z DATE BRIEF 

lNTR 2.-29 JO-Jl 

PMEX EXCLUDING LTDP 
RPO( OEPO ORED 

1~17 18-16 20-:lJ RQAO M$ON PMEX 
SPOT RQAD "OR 

'----­
I/QST nED 

OF GER­ DATE 

J2 ....HE DENIAl. NOTICED DATE 
DATE FOR TAKIN 

OEPO 3J-~1 
LTIIP 35-.0 .1-,7 '8-63 
ORED INTll 
PMEX RQAD OEPO OEPO 
PRO. .Poe WQST 
TLED 

DAT[ Of 
FlUNG SERVICE 

TRANSCRIPT DATE 
OR ANSW[RS 

!O-BS ,.... 
IIIST 

DEPO 
IIIST 

/lllJT1C»4 TO clJ'Wn 
CROSS CRO'iS (ucludtng lTDPl 

~ESTlOHS ~ESTlONS 
DATE ANSWER 

DATE DATE BRIEF 
AASWER 

~8-71 DATE 
72-71 

IIIST 
78-83 8f-8S 

IIQST !8-jJ 

JII)T(()IIt FOR SAIKTIONS 

..,.'"DATE 
DAn BRIEFOF 

BRIEF CCJlFEUED DAT[ ... IEF 
ANSWER 

i2-iJ gl-ii 100-105 108-107 lOB-IlJ 111-11£ 



V. SUBSTANTJVt KlTTONS 

OEJD ~ Oefaul t Judgment
D£JP ~ OlsmlsS for Flilure to Join I Plrty 
OFSC ~ Dismiss for F.n ..re to SUte (lat. 
OlMV .. Ohmhs for 1mQroper Venl,H'! 
DlPJ ~ tHS1"rhs for lack of Personal Juris­

diction 
DlSM .. Ohmiss for Lack of Subject Mttt4!r 

Jurisdlctio'n 
OSPR ~ 01smin for fnsufftcfent Service 

of Process 

FPRO - flllure to Proncute 
JDPl - Judgment on Pludlngs 
MOST - More Definite SUtenent 
K5SM - Mhcelllneou$ Substanthe ptotion, 
PRlW - Pre 11ff\ll"lUY Injunction 
SHU: - Strt ke 
SOJO Sunw.I"Y JudlJN!nt 
TMRO Temporary Rutl"llnlny Order 

~TJON WHAT 
KJTlON T0 OISSQLV£ (TMRO ond P1U<J only) ~ 

TYPt Rtf. SRI[f AHSWTR SIR;: 
010. OAT[ 8' VERSUS Exclud­ only OAT[

jng STRt: OAT[ BRiEf,., 10-11 IZ-17 18-19 ZO-21 2a-JJ S2 3J-JHJ 

I 

AA~W(A U[SCRIPTlOH 

BY VERSUS- BRIEf i.HUff t:5SMOAT[ 
only 

39-40 41~42 43-44 45-:.0 51-5:0 

Vf. JUDICIAL RESPONSES 

Action: G-Granted, t;..Oenied. P-Partial Ill-Withdrawn 
Subtype: tgtgtrIJ1, C-Compel. S-Sanction\ 

SSQ Ye, 

8y: Pl. P2, 01, 0'2.JO-Jud9t. KG-Magistrate 
Versus: PI, P2, 01, 02. etc. 
srter: No. oC Briefs 

l"iAP _ Sugge'itio;. of (ertlf1c.tlon or for 5PCA - Seyer Parttes OT C41,1StS of ActiOn Specht Discovery: Y-Yfl or N-Ho 

InterlocJtory Appeal STAY .. Stay 

TYPE REf. NO. 
(f".,t cc'ii;,s, "t:C~,E"I'}TN.'" mil NOTICE Of HEARtHG OAH 

HEAR IIfG 
TYPE REf. '0. SUIHYP£ OATE DATE sn HHO 

,1-> 10-1l a-a 18- 17 '8 19-24 U-JO '1-3$ 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 
/--

"UDR 

vn. PROC(DURAL ~HfONS 
TYPES: CCON Another LHe {o-nsalldaUd ~Ith This One lFAM - Leu! to File Alnend~d Pht.dlf¥.: 
-- C.~VN Ch6"1ljf!' of Venue HSPM .. M1$Cetianeous Procedunl ptotioM 

(LAC ~ C1 aB Actions RMPT - Rel!lOvilIl Pet1 tlon 

IlATE 
J7-42 

RUlINO ,o.o~
DATE SET PAGES 

AtTlOlI FOR AflSWER Of ME" YACATE 

f3 I H·" 
ORO£Q: 
st:~ .~~_!i' 
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APPENDIX C 

OVERVIEW OF MOTION ACTIVITY 

Two sets of tables are provided in this appendix. 

Tables 19 to 22 report an overview of motion activity in the 

cour ts and a breakout of motions wi thin the maj or motion 

categories. Tables 23 to 25 report full and partial 

dispositions by type of motion and full dispositions by area 

of litigation. 

69 




TABLE 19 


GENERAL OVERVIEW OF MOTIONS a ACTIVITY 


S.Fla. Mass. E.Pa. C.Cal. Md. E.La. All 

All cases 597 473 499 543 506 496 3,114 

Motions: Total 1,639 1,062 878 910 852 733 6,074 
Substantive 967 488 353 535 482 441 3,266 
(% of total motions) (59.0) (46.0) (40.2) (58.8) (56" 6) (60.2) (53.8) 
Procedural 279 215 190 172 161 175 1,192 
(% of total motions) (17.0) (20.2) (21. 6) (18.9) (18.9) (23.9) (19.6) 
Discovery 267 301 261 100 93 76 1,098 
(% of total motions) (16.3) (28.3) (29.7) (11. 0) (10.9) (10.4) (17.9) 
Posttrial 42 12 19 12 5 11 101 
(% of total motions) 2.6) 1.1 ) 2.2) 1. 3) ( 0.6) 1. 5) 1. 7) 
Other 84 46 55 91 111 30 417 
(% of total motions) 5.1) 4.3) 6.3) 1. 0) (13.0) 4.1) 6.9) 

Motions/case 2.7 2.2 1.8 1.7 1.7 1.5 2.0 

Briefs 1,067 529 613 752 516 209 3,686 
Briefs/case 1.8 1.1 1.2 1.4 1.0 0.4 1.2 

Motions answered 514 259 268 308 237 47 1,633 
(% of total motions) (31. 4) (24.4) (30.5) (33.8) (27.8) 6.4) (26.9) 
Hearings 170 231 87 419 188 401 1,496 
(% of total motions) (10.4) (21. 8) ( 9.9) (46.0) (22.0) (54.7) (24.6) 
Rulings 1,250 649 619 674 640 551 4,383 
(% of total motions) (76.3) (61.1 ) (70.5) (74.0) (75.1 ) (75.2) (72.2) 

Final dispositions 246 144 101 240 200 72 1,003 
(% of total cases) (41. 2) (30.4) (20.2) (44.2) (39.5) (14.5) (32.2) 
Partial dispositions 99 13 34 15 32 42 235 
(% of total cases) (16.6) ( 2.7) ( 6.8) ( 2.8) ( 6.3) ( 8.5) ( 7.5) 

aThroughout this report the term "motion" includes both party-initiated motions and court-initiated orders, which are very 
similar in kind and effect to party-initiated motions (e.g., motio~ to dismiss for failure to prosecute/order to show cause 
why a case should not be dismissed for failure to prosecute). These orders are included under the headings of their com­
plementary party-initiated motions in the tables in this appendix. 



TABLE 20 

DISTRIBlITION OF 
SUBSTANTIVE MarIONS BY MarION TYPE 
(Percentage of Substantive Motions) 

S.FIa. Mass. E.Pa. C.Cal. Md. E.La. All 

Motions for default judgment
Motions to dismiss for: 

198 (20.5) 59 (12.1 ) 41 (11.6) 50 ( 9.3) 39 ( 8.1) 24 ( 5.4) 411 (12.6 ) 

Failure to join a party 
Failure to state a claim 
Improper venue 
Lack of personal jurisdiction 
Lack of subject matter 

6 (0.6) 
173 (17.9) 

4 (0.4) 
22 (2.3) 

1 
88 
8 

14 

(0.2) 
(18.0) 
(1.6) 
(2.9) 

0 
48 

5 
5 

(0.0) 
(13.6) 
(1. 4) 
(1.4 ) 

1 (0.2) 
129 (24.1) 

0 (0.0) 
12 (2.2 ) 

2 
III 

2 
13 

(0.4) 
(23.0) 
(0.4) 
(2.7) 

1 
33 
4 
8 

(0.2) 
(7.5) 
(0.9) 
(1.8 ) 

11 
582 

23 
74 

(0.3) 
(17.8 ) 
(0.7) 
(2.3) 

jurisdiction 
Insufficiency of process or 

service of process 
Failure to prosecute 

Motions for judgment on pleadings 
Motions for more definite statement 
Motions to strike pleadings 

89 

16 
41 
12 
37 
68 

(9.2) 

(1. 7) 
(4.2 ) 
(1. 2) 
(3.8 ) 
(7.0) 

38 

5 
39 

2 
4 
8 

(7.8) 

(1. 0) 
(8.0 ) 
(0.4) 
(0.8 ) 
(1.6) 

37 

6 
23 
3 
4 
7 

(10.5) 

(1. 7) 
(6.5 ) 
(0.8) 
(1.1 ) 
(2.0) 

72 

8 
35 

4 
12 
22 

(13.5) 

(1. 5) 
(6.5) 
(0.7) 
(2.2 ) 
(4.1) 

32 

4 
23 
10 
14 
6 

(6.6) 

(0.8) 
(4.8) 
(2.1) 
(2.9) 
(1. 2) 

24 (5.4) 

0 (0.0) 
214 (48.5) 

2 (0.5 ) 
2 (0.5) 
3 (0.7) 

292 

39 
375 

33 
73 

114 

(8.9) 

(1.2) 
(11. 5) 
(1. 0) 
(2.2) 
(3.5) 

Motions for summary judgment 
Motions for temporary 

202 (20.9) 97 (19.9) 116 (32.9) 107 (20.0) 159 (33.0) 100 (22.7) 781 (23.9) 

restraining order 
Miscellaneous substantive motions 

23 
51 

(2.4) 
(5.2 ) 

54 
37 

(11.1 ) 
(7.6 ) 

22 
15 

(6.2) 
(4.2 ) 

32 
14 

(6.0) 
(2.6 ) 

29 
9 

(6.0) 
(1.9 ) 

8 
5 

(1. 8) 
(1.1 ) 

168 
131 

(5.1) 
(4.0) 

Total substantive motions 967 488 353 535 482 441 3,266 



TABLE 21 

DISTRIBurION OF 
PROCEOORAL MOTIONS BY MOTION TYPE 

(Percentage of Procedural M::>tions) 

S.FIa. C.Ca1. E.La. All 

Motions to consolidate cases 25 (9.0) 14 (6.5) 21 (11.1) 13 (7.6) 17 (10.5, 32 (IS. 3) 122 (10.2) 
Motions for class action certification 
Motions for interlocutory review 

5 
5 

(1. S) 
(1.S J 

6 
4 

(2.S) 
(1.9 J 

15 
2 

(7.9) 
(1.1 ) 

4 
3 

(2.3) 
{I. 7 J 

9 
4 

(5.6) 
( 2.5 J 

2 
1 

(1.1 ) 
(0.6) 

41 
19 

(3.4) 
(1.6 ) 

Motions to intervene 12 (4. 3) 8 (3.7) S (4.2) 3 (1. 7) 10 (6.2) 33 (lS.9) 74 (6.2) 
Motions to join parties 
Not ions for leave to file 

16 (5.7 ) 24 (11.2) 26 (13.7) 5 (2.9 ) 9 (5.6 ) 10 (5.7 ) 90 (7.6 ) 

amended pleading 116 (41. 6) 73 (33.9) 45 (23.7) 39 (22.7) 50 (33.1) 59 (33.7) 382 (32.0) 
Removal petitions 
Motions to sever parties or 

29 (l0.4) 29 (13.5 ) 15 (7.9) 39 (22.7) 18 (11. 2) 9 (5.1 ) 139 (II. 7) 

causes of action 
Motions for stay 
Motions to transfer from another 

6 
27 

(2.1) 
(9.7) 

4 
21 

(1.9) 
(9.8) 

6 
2S 

(3. 2) 
(14.7) 

6 
20 

(3.5) 
(11. 6) 

5 
21 

(3.1) 
(13.0) 

3 
7 

(1. 7) 
(4.0) 

30 (2.5) 
124 (10.4 ) 

district 1 (0.4) 1 (0.5) 2 (1.1) 13 (7.6) 0 (0.0) 2 (l.l) 19 (I. 6) 
Motions to transfer to another 

district 8 (2.9) 4 (1. 9) 12 (6.3) 5 (2.9) 6 (3.7) 6 (3.4) 41 (3.4) 
Motions for change of venue 4 (1.4 ) 1 (0.5 ) 1 (0.5 ) 2 (1.2 ) 0 (0.0) 0 (0.0 ) S (0.7) 
Miscellaneous procedural motions 25 (9.0) 26 (12.1) 9 (4.7) 20 (11.6) 12 (7.5) 11 (6.3) 103 (S. 6) 

Total procedural motions 279 215 190 172 161 175 1,192 



TABLE 22 

DIS'l'RlBUTrON OF' DISCOVERY, FOSTTIUAL, 
AND OTHER MOTICNS BY MarION TYPE 
(Percentage of Tbtal in Category) 

S.Fla. Mass. E.Pa. C.Cal. Md. E.La. All 

Discovery motions 
Motlons to protect 
Motions to canpel 
Motions for sanction 
Miscellaneous discovery motions 

84 (31. 5) 
140 (52.4 ) 

22 ( 8.2) 
21 ( 7.9) 

37 
121 

9 
134 

(12.3) 
(40.2) 
( 3.0) 
(44.5 ) 

31 (11. 9) 
199 (76.2) 

21 ( 8.0) 
10 ( 3.8) 

24 (24.0) 
65 (65.0) 
8 ( 8.0) 
3 ( 3.0) 

16 
67 

6 
4 

(17.2) 
(72.0) 
( 6.4) 
( 4.3) 

11 
61 

1 
3 

(14.5) 
(80.3) 
( 1.3) 
( 4.0) 

203 
653 

67 
175 

(18.5) 
(59.5) 
( 6.1) 
(15.9 ) 

Tbtal discovery motions 267 301 261 100 93 76 1,098 

Posttrial motions 
Motlons to stay judgment pending 

appeal 
Motions to amend judgment or for 

relief from judgment 
Motions for new trial 
Miscellaneous posttrial motions 

5 

18 
15 

4 

(11.9) 

(42.8) 
(35.7) 
( 9.5) 

1 

5 
5 
1 

( 8.3) 

(41. 7) 
(41.7) 
( 8.3) 

2 (10.5) 

5 (26.3) 
10 (52.6) 

2 (l0.5) 

o ( 0.0) 

5 (41. 7) 
3 (25.0) 
4 (33.3) 

0 

2 
3 
0 

( 0.0) 

(40.0) 
(60.0) 
( 0.0) 

0 

2 
8 
1 

( 0.0) 

(18.2) 
(72.7) 
( 9.1) 

8 

37 
44 
12 

( 7.9) 

(36.6) 
(43.6 ) 
(11. 9) 

Tbta1 posttrial motions 42 12 19 12 5 11 101 

Other motions 
Motions for leave to file 

forma pauperis 
Motions to reconsider 
Sua sponte dismissals on pleadings 

48 
30 
6 

(57.1) 
(35.7) 
( 7.1) 

13 
33 

0 

(28.3) 
(71.7) 
( 0.0) 

21 
26 
8 

(38.2) 
(47.3) 
(14.5) 

60 
20 
11 

(65.9) 
(22.0) 
(12.1) 

77 
14 
20 

(69.4) 
(12.6 ) 
(18.0) 

4 
24 

2 

(13.3) 
(80.0 ) 
( 6.7) 

223 
147 

47 

(53.5) 
(35.3 ) 
(11. 3) 

Tbtal other motions 84 46 55 91 111 30 417 



TABLE 23 

DISTRIBUTION OF FINAL DISPOSITIONS 
BY MOTION TYPE 

~fl.!!.:. Mass. !ih~ ~c:.a~ Md. !ihI,J'­ All 

1111 cases 597 473 499 543 506 496 3,114 

Motions that r esul ted in cases 
finally disposed of by motion 246 144 101 240 200 72 1,003 
( % of all cases) (41. 2) (30.4) (20.2) (44.2) (39.5) (14.5) (32.2) 

Mo tions to dismiss for: 
Lack of subj ect matter jur isd iction 
(% of dispositions by motion) 

19 
(7.7) 

18 
(12.5) 

13 
(12.9) 

39 
(16.3) 

16 
(8.0 ) 

6 
(8.3) 

111 
(11.1 ) 

Lack of per sonal j ur isd iet ion 
( % of d i spo si t ions by motion) 

3 
( 1.2) 

5 
0.5) 

1 
( 1.0) 

3 
(1. 3) 

2 
( 1.0) 

2 
(2.8 ) 

16 
(1. 6) 

Improper venue 0 1 1 0 0 1 3 
( % of dispositions by motion) (0.0) (0.7) ( 1.0) (0.0) (0.0) (1. 4) (0.3) 

Insufficiency of process or 
service of process 3 0 0 0 5 
( % of dispositions by motion) (1.2) (0.0) (l.0) (0.0) (0.5) (0.0) (0.5) 

to state a claim 28 26 12 64 51 5 86 
dispositions by mot ion) (11. 4) (18.1 ) (11.9) (26.7) (25.5) (6.9) (18.5) 

Motions for default j udgmen t 
( % of dispositions by motion) 

69 
(28.0) 

15 
( 10.4) 

19 
(18.8) 

30 
(12.5) 

19 
(9.5) 

8 
(ILl) 

160 
( 16.0) 

Motions to dismiss for 
fail 
( % 

to prosecute 
it ions by motion) 

23 
(9.3) 

28 
(19.4) 

9 
(8.9) 

12 
(5.0) 

15 
(7.5) 

14 
(19.4) 

101 
(10.1 ) 

Motions for j udgmen t on pI ead ings 4 1 0 1 0 1 7 
(% of dispositions by motion) (1. 6) (0.7) ( 0.0) (0.4) (0.0) (1. 4) (0.7) 

Motions 
(% of d 

iminary inj unction 
ions by mot ion) ( 

4 
.6) 

8 
(5.6) 

1 
( 1.0) 

6 
(2.5) 

2 
(1.0 ) 

0 
(Q.O) 

21 
(2.1 ) 

Motions for summary judgment 
( % of dispositions by motion) 

72 
(29.3) 

33 
(22.9) 

31 
(30.7) 

56 
(23.3) 

68 
(34.0 ) 

29 
(40.3) (28. ) 

Mo t ions for temporary restraining 
( % of dispositions by motion) 

order 0 
(0.0 ) 

5 
(3.5) 

0 
(0.0) 

6 
( 2.5) 

2 
(1.0 ) 

0 
(0.0) 

13 
(1.3 ) 

d iS1\ issals on pleadings 
tions by mot ion) 

6 
(2.4) 

0 
( 0.0) 

8 
(7.9) 

11 
(4.6) 

20 
(10.0) 

2 
(2.8) 

47 
(4. 7) 

Removal petitions 
( % of d isposi t ions by motion) (2.8 ) 

1 
(0.7) 

1 
( 1.0) 

7 
( 2.9) ( 

3 
.5) 

2 
(2.8) 

21 
(2.1 ) 

Other pL'ocedural motions 
( % of dispositions by motion) 

4 
(1. 6) 

2 
(1.4 ) 

3 
(3.0) 

3 
( 1.3) 

1 
(0.5) 

1 
(1.4 ) 

14 
(1.4 ) 

Other motions 4 1 1 2 0 1 9 
( % of dispositions by mot ion) ( 1.6) (0.7) ( 1.0) (0.8 ) (0.0 ) (1.4 ) (0.9) 



TABLE 24 

DISTRIBUTION OF PARTIAL DISPOSITIONS 
BY MOTION TYPE 

S.Fla. Mass. E.Pa. C.Cal. Md. E.La. All 

All cases 597 473 499 543 506 496 3,114 

Motions that resul ted in 
partial dispositions 
(% of all cases) 

99 
(16.6) 

13 
(2.7) 

34 
(6.B) 

15 
(2.8) 

32 
(6.3) 

42 
(8.5) 

235 
(7.5 ) 

Motions to dismiss for: 
Lack of subject matter j ur iso ie tion 
( of par t ial disposition) 

7 
(7.1) 

2 
(15.4) 

3 
(8.8) 

2 
(13.3) 

0 
(0.0 ) 

4 
( 9.5) 

18 
(7.7) 

Lack of 
(% of par 

sonal j ur isidction 
disposition) 

4 
(4.0 ) 

0 
(0.0) 

0 
( 0.0) 

0 
(0.0) 

0 
(0.0) 

1 
(2.4) 

5 
( 2.1 ) 

Improper venue 0 0 0 0 0 1 1 
(% of partial disposition) ( 0.0) ( 0.0) (0.0) (0.0) ( 0.0) (2.4) (0.4 ) 

Insufficiency of process or 
serv ice of 2 0 1 1 0 0 4 
( % of par (2.0) ( 0.0) ( 2.9) (6.7) (0.0) (0.0) (1. 7) 

Failure to state a claim 14 2 7 2 6 4 35 
( % of partial disposition) (14.1 ) (IS.4 ) (20.6) (13.3) (18.7) (9.5) (14.9 ) 

r.10 tions for default judgment 46 5 9 3 7 3 73 
( % of partial d isposi t ion) (46.5) (38.5) (26.5) (20.0) (21. 9) (7.1 ) (31.1 ) 

Motions to dismiss for failure 
to prosecute 6 1 0 1 1 9 18 
( % of partial disposition) (6.1 ) (7.7) (0.0) (6.7) (3.1 ) (21.4 ) (7.6 ) 

Motions for j ead iog s 0 0 0 1 1 0 2 
(% of partial (0.0) (0.0 ) (0.0) (6.7) (3.l) (0.0 ) (0.9 ) 

Motions for prel 1 0 0 1 2 0 4 
(% of partial ( 1.0) (0.0) (0.0) (6.7) (6.3) (0.0 ) (1. 7) 

Motions for temporary 
restraining order 2 1 1 0 0 0 4 
(% of partial disposition) (2.0 ) (7.7) (2.9) (0.0) (0.0 ) (0.0) (1. 7) 

Motions fo r summar y judgment 
(% of partial d i sposi tio n) 

17 
(17.2) 

2 
(15.4 ) 

13 
(38.2) 

4 
(26.7) 

15 
(46.9) 

20 
(47.6) 

71 
(30.2) 



TABLE 25 


CASES DISPOSED OF BY MOTION: 

DISTRIBUTION BY AREA OF LITIGATION 


S.Fla. Mass. E.Pa. ~Cal. ~ lLLa._ "n 
Administrative appeal cases 

Cases disposed of by motion 
(% disposed of by motion) 

a 
7 

(87.5) 

12 
8 

(66.7) 

12 
8 

(66.7) 

26 
11 

(42.3) 

24 
16 

(66.7) 

9 
4 

(44.4) 

91 
54 

(59.3) 

Admiral ty Jones AC teases 
Cases disposed of by motion 

107 
33 

64 
3 

61 
5 

19 
2 

48 
2 

289 
15 

588 
60 

(% disposed of by motion) (30.8 ) (4. 7) (8.2) (10.5) (4.2) (5.2) (10.2) 

Bankruptcy cases 
Cases disposed 
(% disposed of 

of by motion 
by motion) 

2 
1 

(50.0) 

1 
1 

(100.0 ) 

2 
1 

(50.0) 

12 
0 

(0.0) 

1 
a 

(0.0) 

1 
a 

(0. 0) 

19 
3 

(15.8) 

Civil 
law 

rights 
cases 

- constitutional 
29 37 37 38 39 23 203 

Cases disposed 
(% disposed of 

of by motion 
by motion) 

20 
(69.0) 

21 
(56.8) 

6 
(16.2) 

19 
(50.0) 

13 
(33.3) 

10 
(43.5) 

89 
(43.8) 

Condemnation cases 31 2 1 a 1 0 35 
Cases disposed 
(% disposed of 

of by motion 
by motion) 

6 
{l9.4 ) 

1 
(50.0 ) 

0 
(O. 0) 

0 
(O. 0) 

0 
(0.0) 

0 
(0.0) 

7 
(20.0 ) 

Contr ac t case s 102 83 103 76 81 n 482 
Cases disposed 
(% d ispo sed 0 f 

of by motion 
by motion) 

27 
(26.5) 

18 
(21. 7) 

22 
(21.4 ) 

16 
(21.1 ) 

18 
(22. 2) 

8 
(21. 6) 

109 
(22.6) 

ICC cases 21 8 7 5 4 3 48 
Cases disposed of by motion 
(% disposed of by motion) 

7 
(33.3) 

6 
(75.0) 

2 
(28.6) 

2 
(40.0) 

2 
(50.0) 

0 
(0.0) 

19 
(39.6 ) 

Intellectual property cases 
Cases disposed of by motion 
( % disposed of by motion) 

17 
3 

(17.6) 

33 
3 

(9.1 ) 

8 
0 

(0.0) 

34 
1 

(2.9) 

12 
1 

(8.3) 

2 
0 

(0.0) 

106 
8 

(7.5) 

Labor cases 93 23 13 25 23 5 182 
Cases disposed 
(% disposed of 

of by motion 
by motion) 

36 
(38.7) 

8 
(34.8 ) 

6 
(46.2) 

6 
(24.0 ) 

4 
(17.4) 

1 
(20.0 ) 

61 
(33.5) 

Pr isoner cases 64 43 39 134 129 24 433 
Cases disposed of by motion 59 30 29 131 115 19 383 
( % d ispo sed of by mo.tion) (92.2) (69.8) (74.4) (97.8) (89.1 ) (79.2) (88.5) 

securities cases 16 15 14 37 3 2 87 
Cases disposed 
( % disposed of 

of by motion 
by motion) 

5 
(31. 3) 

2 
(13.3) 

0 
( 0.0) 

2 
(5.4) 

1 
(33.3) 

0 
( 0.0) 

10 
(11.5) 

seizures cases 4 5 3 20 6 0 38 
Cases disposed 
(% disposed of 

of by motion 
by motion) 

4 
(100.0) 

3 
(60.0) 

1 
(33.3) 

15 
(75.0) 

2 
(33.3) 

0 
(0.0 ) 

25 
(65.8) 

Tax cases 
Cases disposed 
( % disposed of 

of by motion 
by motion) 

13 
5 

(38.5) 

9 
5 

(55.6) 

6 
2 

(33.3) 

8 
1 

(12.5) 

11 
2 

(18.2) 

2 
1 

(50.0) 

49 
16 

(32.7) 

Tort cases 52 88 168 39 86 ,5 498 

Cases disposed 
(% dispose n of 

of by motion 
hv motion) 

15 
I ?S.H) 

12 
(13.6) 

12 
(7.1) 

9 
(23.1 ) 

9 
(10.5) 

8 
(12.3) 

65 
(13.1 ) 

Trade regulation 
Cases disposed 
(% disposed of 

cases 
of by motion 
by motion) 

3 
a 

(0.0) 

7 
1 

(14.3) 

10 
1 

(10.0 ) 

16 
3 

(18.7) 

13 
2 

(15.4 ) 

1 
0 

(0.0) 

50 
7 

(l4. 0) 

Other cases 35 43 15 54 25 33 205 
Cases disposed 
('i; disposed of 

of by motion 
by motion) 

18 
( 51.4) 

22 
(51. 2) 

6 
(40.0 ) 

22 
(40.7) 

13 
(52.0) 

6 
(18,2) 

87 
(42.4) 

Total cases 
Cases disposed by motion 
(% disposed by motion) 

597 
246 

(41.2) 

473 
144 

(30.4) 

499 
101 

(20.2) 

543 
240 

(44.2) 

506 
200 

(39. 5) 

4 )6 
72 

(14.5) 

3,114 
1,003 
(32.2) 
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THE FEDERAL JUDICIAL CENTER 

The Federal Judicial Center is the research, development, and 
training arm of the federal judicial system. It was established by 
Congress in 1967 (28 U.S.c. §§ 620-629), on the recommenda­
tion of the Judicial Conference of the United States. 

By statute, the Chief Justice of the United States is chairman 
of the Center's Board, which also includes the Director of the 
Administrative Office of the United States Courts and six 
judges elected by the Judicial Conference. 

The Center's Continuing Education and Training Division 
conducts seminars, workshops, and short courses for all third­
branch personnel. These programs range from orientation semi­
nars for judges to on-site management training for supporting 
personnel. 

The Research Division undertakes empirical and exploratory 
research on federal judicial processes, court management, and 
sentencing and its consequences, usually at the request of the 
Judicial Conference and its committees, the courts themselves, or 
other groups in the federal court system. 

The Innovations and Systems Development Division designs 
and helps the courts implement new technologies, generally under 
the mantle of Courtran II~a multipurpose, computerized court 
and case management system developed by the division. 

The Inter-Judicial Affairs and Information Services Division 
maintains liaison with state and foreign judges and judicial 
organizations. The Center's library, which specializes in judicial 
administration, is located within this division. 

The Center's main facility is the historic Dolley Madison 
House, located on Lafayette Square in Washington, D.C. 

Copies of Center publications can be obtained from the 
Center's I nformation Services office, 1520 H Street, N. W., 
Washington, D.C. 20005; the telephone number is 202/633-6365. 
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