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Introduction

This monograph serves as an introduction to and overview of immigra-
tion law (and, to a lesser extent, the law governing noncitizens outside
of the immigration context). A clear incongruity marks American im-
migration law and policy. We are, in a very real sense, a nation of im-
migrants. Our history testifies that we have generously taken in the
“huddled masses yearning to breathe free.”' For example, during the
fifteen-year period from 1991-2005, the United States granted legal
permanent residence to nearly 14 million people,” more than four
times the entire population of the state of Oklahoma. At times, how-
ever, racial, religious, and ideological biases have served as the pri-
mary building blocks of our immigration policy.’

For different reasons, the Supreme Court’s alienage jurisprudence
contains a clear dichotomy.* In one line of cases, the Supreme Court
employs the plenary power doctrine, giving near total deference to
Congress’s substantive immigration policy choices. In another line of
cases, the Supreme Court employs strict scrutiny to strike down state
laws discriminating against legal aliens. Compare Fiallo v. Bell,” where
the Court upheld a gender discriminatory provision of the Immigration
and Nationality Act underscoring “the limited scope of judicial inquiry
into immigration legislation,”® with Graham v. Richardson,” where the
Supreme Court used strict scrutiny to strike down a state law that dis-

1. Emma Lazarus, The New Colossus, available at http://www.libertystatepark.
com/emma.htm.

2. See Department of Homeland Security, Office of Immigration Statistics, 2008
Yearbook of Immigration Statistics 5, available at http://www.dhs.gov/xlibrary/assets/
statistics/yearbook/2008/ois_yb_2008.pdf.

3. See, eg., Select Commission on Immigration and Refugee Policy, Staff Report:
U.S. Immigration Policy and the National Interest 161-216 (1981); Kevin Johnson, The
“Huddled Masses” Myth: Immigration and Civil Rights (2004).

4. See, e.g., Michael Scaperlanda, Illusions of Liberty and Equality: An “Alien’s” View of
Tiered Scrutiny, Ad Hoc Balancing, Governmental Power, and Judicial Imperialism, 55 Cath.
U.L. Rev. 5 (2005); Michael Scaperlanda, Partial Membership: Aliens and the Constitutional
Community, 81 Iowa L. Rev. 707 (1996).

5. 430 U.S. 787 (1977).

6. Id. at 792 (“This Court has repeatedly emphasized that over no conceivable sub-
ject is the legislative power of Congress more complete than it is over the admissions of
aliens.”) (internal quotation marks omitted).

7. 403 U.S. 365 (1971).
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criminated against noncitizens, concluding that “classifications based
on alienage, like those based on nationality or race, are inherently sus-
pect and subject to close judicial scrutiny.”® How the Supreme Court
reconciles these lines of cases is addressed infra Part III. For now, we
turn to a brief history of U.S. immigration law.

From the founding of the Republic until 1875, the only federal
immigration legislation was the unpopular 1798 Alien and Sedition
Act,” which expired in 1800." Before 1875, states often imposed their
own restrictions on immigration."' In 1875, Congress began regulating
various aspects of immigration. Over the next forty years, Congress
created broad categories of excludable aliens, a narrower class of de-
portable aliens, and the beginnings of an immigration bureaucracy.
Prostitutes, certain convicts, idiots, lunatics, the feebleminded, the in-
sane, paupers, polygamists, epileptics, those suffering from certain
contagious diseases, and persons likely to become public charges were
among the excludable class. The exclusion of Chinese nationals (in
1882) and anarchists (after the assassination of President McKinley)
established the principle that noncitizens could be excluded based on
race or ideology. This period also witnessed the first immigration laws
(contract labor laws) designed to protect the U.S. labor market.

To the qualitative restrictions on immigration, in 1921 Congress
added numerical restrictions for the first time as a temporary measure.
Numerical restrictions became a permanent part of the immigration
landscape in 1924. Admissions were allocated by national origin under
a formula that severely curtailed immigration from eastern and south-
ern Europe, barred immigration by those coming from the Orient, and
left immigration from the western hemisphere without numerical re-
striction.

In 1952, over the veto of President Truman, Congress enacted the
McCarran-Walter Act,”” codifying and modifying existing immigration
law. This act, designated the Immigration and Nationality Act (INA),

8. Id. at 372.

9. Act of June 25, 1798, 1 Stat. 570.

10. For a more detailed historical overview, see 1 Charles Gordon, Stanley Mailman,
& Stephen Yale-Loehr, Immigration Law and Procedure §§ 2.01-2.04 (1997).

11. See Gerald L. Neuman, The Lost Century of American Immigration Law (1776
1875), 93 Colum. L. Rev. 1833 (1993).

12. Pub. L. No. 82-414, 66 Stat. 163 (1952).
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has been modified several times in the ensuing years and still governs
immigration law. Major amendments to the INA came in 1965, includ-
ing the elimination of racial and national-origin discrimination, which
had been part of the quota formula from the beginning of numerical
restrictions. Congress enacted comprehensive refugee legislation in the
form of the Refugee Act of 1980." “It is now the principal domestic
statutory law governing both overseas refugees and . . . noncitizens
who have reached United States territory and seek either asylum or
nonrefoulement.”"

Several pieces of immigration legislation became law in 1986,
chiefly the Immigration Reform and Control Act of 1986 (IRCA)" and
the Immigration Marriage Fraud Amendments Act of 1986 (IMFA)."
Pursuant to IRCA, several million unauthorized aliens were legalized
under what has generally been known as an amnesty for illegal aliens.
The act also created a system of employer sanctions, which requires
employers to check the identity and work authorization of all new em-
ployees. Employer sanctions were designed to eliminate job opportuni-
ties for unauthorized workers, thereby reducing if not eliminating a
powerful immigration pull factor. To combat possible discrimination,
the act forbids employers from looking beyond the face of documents
showing identity and work authorization, and created an antidiscrimi-
nation regime to remedy potential discrimination. Under the IMFA,
those who immigrate based on a marriage that is less than two years
old are conditional permanent residents for their first two years in the
United States. Those convicted of aggravated felonies became deport-
able pursuant to the Anti-Drug Abuse Act of 1988." As we shall see,
from its humble beginnings, this deportability ground has grown to
dominate the field of criminal deportations.

The Immigration Act of 1990" ushered in an era of increased im-
migration as the annual ceiling for worldwide immigration increased to
700,000, exclusive of the 125,000 refugee slots. Congress prioritized

13. Pub. L. No. 96-212, 94 Stat. 102 (1980).

14. Stephen Legomsky & Cristina M. Rodriguez, Immigration and Refugee Law and
Policy 883 (5th ed. 2009).

15. Pub. L. No. 99-603, 100 Stat. 3359 (1986).

16. Pub. L. No. 99-639, 100 Stat. 3537 (1986).

17. Pub. L. No. 100-690, § 5, 102 Stat. 4181 (1988).

18. Pub. L. No. 101-649, 104 Stat. 4978 (1990).
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family unity, reserving a supermajority of the annual allotment for rela-
tives of U.S. citizens and permanent resident aliens. The act reorgan-
ized and added new categories for employment-based immigration and
created a new immigrant stream through a “diversity” lottery."” It also
added new, and amended existing, nonimmigrant categories and reor-
ganized and updated the grounds for exclusion and deportation.

The Antiterrorism and Effective Death Penalty Act (AEDPA)* and
the Illegal Immigration Reform and Immigrant Responsibility Act
(ITRIRA)*" were two of the major pieces of legislation affecting aliens
and passed in 1996. In the wake of the Oklahoma City bombing, these
acts were enforcement-oriented, expanding the categories of inadmis-
sible and deportable aliens, restricting relief from deportation, stream-
lining removal and other immigration procedures, providing for in-
creased detention of removable aliens, and attempting to strip courts of
jurisdiction to review numerous immigration matters. Similarly, post-
September 11, 2001, much of the immigration legislation has focused
on enforcement and combating terrorism. The USA Patriot Act of
2001* increased border security in both numbers and technology, ex-
panded the definition of “terrorist” and “terrorist organization,” pro-
vided for increased interagency contact and cooperation, granted the
Department of Justice greater powers to detain, and expanded the
monitoring of foreign students. The Homeland Security Act of 2002%
created the Department of Homeland Security (DHS) and abolished
the Immigration and Naturalization Services (INS), dispersing its func-
tions to the United States Citizen and Immigration Services (USCIS),
U.S. Immigration and Customs Enforcement (ICE), and U.S. Customs
and Border Protection (CBP), all agencies within DHS. The REAL ID
Act of 2005 further broadened the definition of “terrorism” and
greatly restructured the process for judicial review of immigration deci-
sions, eliminating general habeas jurisdiction but granting courts of
appeals jurisdiction to hear constitutional claims and questions of law
pursuant to petitions for review.

19. Diversity lottery is discussed infra Part IV.B.3.

20. Pub. L. No. 104-132, 110 Stat. 1214 (1996).

21. Pub. L. No. 104-208, 110 Stat. 3009 (1996).

22. Pub. L. No. 107-56, 115 Stat. 272 (2001).

23. Pub. L. No. 107-296, Title IV, Subtitles B, D, E, & F, 116 Stat. 2135 (2002).
24. Pub. L. No. 109-13, 119 Stat. 231 (2005).



I. Administrative Structure

Immigration law is governed largely by the Immigration and National-
ity Act (INA)® as amended over the years since its initial enactment in
1952. Several federal administrative agencies implement the nation’s
immigration laws. Until 2003, the Immigration and Naturalization Serv-
ice (INS), located within the Department of Justice, played a central
role. With the creation of the Department of Homeland Security (DHS)
in the aftermath of September 11, 2001, the immigration bureaucracy
was radically restructured, with major responsibilities given to DHS.

The U.S. Citizenship and Immigration Services (USCIS), an entity
within DHS, provides a wide range of immigration services and benefits
to noncitizens seeking entry into or continued stay within the United
States.”* Among other tasks, the USCIS adjudicates immigrant petitions,
naturalization petitions, and asylum petitions through its headquarters
in Washington, D.C., and its various field offices and service centers
throughout the United States and across the globe. The two enforce-
ment entities, both located within DHS, are the U.S. Customs and Bor-
der Protection (CBP)” and the U.S. Immigration and Customs En-
forcement (ICE).”® CBP provides border enforcement, including en-
forcement at interior points of entry. ICE is responsible for interior
investigation and enforcement.

The Department of State’s Bureau of Consular Affairs® adjudicates
visa applications at U.S. embassies and consulates throughout the
world. The Department of Labor® plays a central role in administering
many of the employment-based immigrant and nonimmigrant catego-
ries for admission into the United States. The Office of Refugee Reset-
tlement in the Department of Health and Human Services (HHS) is
charged with the care of unaccompanied minors.” HHS also coordi-

25. The McCarran-Walter Act, Pub. L. No. 82-414, 66 Stat. 163 (1952) (as amended).
26. See generally http://www.uscis.gov/portal/site/uscis.

27. See generally http://www.cbp.gov/.

28. See generally http://www.ice.gov/index.htm.

29. See generally http://travel.state.gov/visa/visa_1750.html.

30. See generally http://www.foreignlaborcert.doleta.gov/.

31. Seegenerally http://www.acf.hhs.gov/programs/orr/programs/index.html.
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nates the effort to deny entry to aliens on statutorily mandated health-
related grounds.”

The Executive Office for Immigration Review (EOIR)™ resides in
three units within the Department of Justice. Within the EOIR, the Of-
fice of the Chief Immigration Judge™ overseas the fifty-four immigra-
tion courts throughout the nation where immigration judges (IJs) con-
duct formal removal hearings, adjudicating whether to deny entry, de-
port, or grant relief to aliens facing removal. The Board of Immigration
Appeals (BIA)* hears appeals (mostly “paper reviews”) from IJ deci-
sions and certain decisions made by the USCIS. The Office of the Chief
Administrative Hearing Officer (OCAHO),* within the EOIR, coordi-
nates a team of administrative law judges who hear cases involving un-
authorized employment and unlawful employment practices as man-
dated by the INA.

32. See generally http://www.cdc.gov/ncidod/dq/health.htm.

33. See generally http://www.usdoj.gov/eoir/. In the fall of 2009, the National Asso-
ciation of Immigration Judges began an effort to have immigration judges reclassified as
Article T judges, giving them independence from the Department of Justice. See Marcia
Coyle, Immigration Judges Seek Article I Status, Nat’l L.J. (Aug. 10, 2009), available at
http://law.psu.edu/_file/immigrants/Marcia_Coyle_article.pdf.

34. See generally http://www.usdoj.gov/eoir/ocijinfo.htm.

35. See generally http://www.usdoj.gov/eoir/biainfo.htm.

36. See generally http://www.usdoj.gov/eoir/ocahoinfo.htm.



II. Judicial Review

Questions of scope and standard of review will be addressed at various
points throughout the monograph. This section focuses specifically on
three aspects of judicial review: jurisdictional issues; the interplay be-
tween the BIA’s structural reforms and judicial review; and deference
to Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc.,”
(hereinafter referred to as “Chevron deference”). As to jurisdiction,
since 1996 “Congress . . . tried to reduce the quantity and quality of
judicial review of administrative removal orders” by attempting “to
both narrow the appeals process and to bar categories of claims and
claimants from federal court review of these administrative orders.””
This congressional strategy did not work. “The litigation response was
to argue about whether a person was within the barred group or mak-
ing a disfavored claim.”” Professor Stephen Legomsky reports some
remarkable trends in judicial review of immigration cases. “In 2002 . . .
only 5% of the BIA decisions were being appealed to the federal courts.
By November 2004 that figure was 25%. Conversely, in 2001 immigra-
tion cases accounted for approximately 3% of the combined dockets of
the U.S. courts of appeals; by 2003, that figure had leaped to 15%.”*
“In 2006, immigration cases made up an astounding 40% of the entire
Ninth Circuit docket.”*" After a 781% increase in filings of immigration
cases in the Second Circuit, “44% of the Second Circuit’s total docket”
was immigration cases for the year ending in June of 2004.* As Profes-

37. 467 U.S. 837 (1984).

38. Lenni Benson, Making Paper Dolls: How Restrictions on Judicial Review and the
Administrative Process Increase Immigration Cases in Federal Courts, 51 N.Y.L. Sch. L. Rev.
37, 41 (2006-2007).

39. Id.

40. Stephen Legomsky & Cristina M. Rodriguez, Immigration and Refugee Law and
Policy 758 (5th ed. 2009) (citations omitted). “As of September 2005, the immigration
cases represented 18% of the appellate civil docket.” Benson, supra note 38, at 39.

41. Legomsky & Rodriguez, supra note 40, at 758 (citations omitted).

42. Id. at 759. Professor Lenni Benson reports a “970% increase in the total number
of cases seeking judicial review of immigration orders” in the decade between 1996 and
2006. Lenni Benson, Seeking Review: Immigration Law and Federal Court Jurisdiction, 51
N.Y.L. Sch. L. Rev. 3, 4 (2006-2007). For another excellent article on this subject, see John
Palmer, Stephen Yale-Loehr, & Elizabeth Cronin, Why Are So Many People Challenging
Board of Immigration Appeals Decisions in Federal Court? An Empirical Analysis of the Recent
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sor Lenni Benson predicted in 1997, Congress’s “efforts to ‘streamline’
the removal of noncitizens from the United States has not created a
more efficient structure. In fact, it has inadvertently returned to an his-
torical model of judicial review in immigration proceedings that was
inefficient in its form and often ineffective in expediting the removal of
noncitizens.”*

Before the enactment of the Immigration and Nationality Act in
1952, habeas corpus provided the vehicle by which aliens could have
their deportation orders reviewed by federal district courts.* Between
1952 and 1961, the Administrative Procedure Act’s provisions for judi-
cial review applied to immigration cases.” In 1961, Congress amended
the INA to provide for appeal of deportation orders directly to the
courts of appeals, leaving exclusion orders to be reviewed by district
courts in habeas proceedings.*

This regime remained fairly stable for the next thirty-five years un-
til major immigration reform in 1996. Two statutes enacted that year—
the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) and
the Illegal Immigration Reform and Immigrant Responsibility Act of
1996 (IIRIRA)—purported to restrict judicial review by certain disfa-
vored groups (e.g., many categories of criminal aliens) and of certain
disfavored claims (e.g., discretionary denials) while restructuring the
review process as a whole. These measures spurred a decade of litiga-
tion over the jurisdiction of federal courts to review immigration cases,

Surge in Petitions for Review, 20 Geo. Immigr. L.J. 1, 94 (2005). The authors conclude: “our
data support the hypothesis that appeal rate has increased as a result of a surge in BIA
decisions that leave non-detained aliens with final expulsion orders and a fundamental
shift in behavior among lawyers and their clients, causing them to focus their litigation in
the courts of appeals for the first time. We think this fundamental shift was triggered by
the high volume of final expulsion orders that began to be issued starting in March 2002
and a general dissatisfaction with the BIA’s review.” Id.

In his 2005 Annual Report, Second Circuit Chief Judge John M. Walker, Jr. noted
that “[i]n fiscal year 2001, we had 170 BIA appeals filed with our court. In 2005, we re-
ceived 4,568 immigration appeals.” U.S. Courts Second Circuit Report 2005, available at
http://www.ca2.uscourts.gov/Reports/05/2005% 20Annual%20Report%20-%20FINAL.htm.

43. Lenni Benson, Back to the Future: Congress Attacks the Right to Judicial Review of
Immigration Proceedings, 29 Conn. L. Rev. 1411, 1417 (1997).

44. See Gerald Seipp, Federal Court Jurisdiction to Review Immigration Decisions: A Tug
of War between the Three Branches, 07-04 Immigr. Briefings 1 (Apr. 2007).

45. Id.

46. Id.
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the scope of such review, and the standard of review. Since much of
this case law has been affected by the REAL ID Act of 2005, an ex-
tended exploration of the issues raised by the court-stripping provi-
sions of AEDPA and IIRIRA and various solutions arrived at by the
courts is beyond the scope of this monograph, although such a review
may be helpful for putting into context the current situation facing the
federal courts.”’

The 1996 provisions caused much immigration litigation to shift
from the courts of appeals via petitions for review to the district courts
via habeas petitions. In Immigration and Naturalization Service v. St.
Cyr,* the Supreme Court held that the 1996 amendments to the INA
had not stripped the courts of habeas jurisdiction to review a question
of law pertaining to whether certain statutorily provided discretionary
relief was available for a deportable alien. Since the statute did not
clearly foreclose habeas review, and since such foreclosure would raise
serious constitutional questions with respect to the suspension of ha-
beas corpus, the Court construed the statute as allowing review.” In a
footnote, the Court added: “As to the question of timing and congruent
means of review, we note that Congress could, without raising any con-
stitutional questions, provide an adequate substitute through the courts
of appeals.”

A. The REAL ID Act’s Effect on Judicial Review

With the REAL ID Act, Congress has done just this, amending the stat-
ute explicitly to substitute direct appeals to the courts of appeals for the
unwieldy habeas process that had been a norm for ten years. INA § 242
requires that an appeal of a removal order (except one that is issued in
an expedited removal) be filed directly with the courts of appeals.”

47. For an excellent review of this decade of litigation, see David McDonnell, Judi-
cial Review Under the Immigration and Nationality Act: Habeas Corpus and the Coming of
REAL ID (1996-2005), 51 N.Y.L. Sch. L. Rev. 75, 82—-104 (2006-2007).

48. 533U.S. 289 (2001).

49. Id. at 314.

50. Id. at 314 n.38.

51. 8 U.S.C. § 1252(a)(1) (2006). Limited habeas review remains available in the dis-
trict courts—although limited to three specific and narrow issues—for those challenging
an expedited removal order on one of the narrow grounds. Id. at (e).
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According to the Act, this petition for review is the exclusive method
for getting a removal order before the court:

Notwithstanding any other provision of law (statutory or non-
statutory), including section 2241 of Title 28, or any other ha-
beas corpus provision, and sections 1361 and 1651 of such title,
a petition for review filed with an appropriate court of appeals
in accordance with this section shall be the sole and exclusive
means for judicial review of an order of removal entered or is-
sued under any provision of this chapter, except as provided in
subsection (e) of this section. For purposes of this chapter, in
every provision that limits or eliminates judicial review or ju-
risdiction to review, the terms “judicial review” and “jurisdic-
tion to review” include habeas corpus review pursuant to sec-
tion 2241 of Title 28, or any other habeas corpus provision, sec-
tions 1361 and 1651 of such title, and review pursuant to any
other provision of law (statutory or nonstatutory).”

Congress has placed several restrictions on this exclusive method
of judicial review, stripping courts of jurisdiction to consider a number
of aspects of the removal order. The Act strips courts of jurisdiction to
review agency judgments with respect to the granting or denying of
waivers of criminal and fraud grounds of inadmissibility under INA
§ 212(h) or (i).” Review of decisions regarding cancellation of removal
pursuant to INA §§ 240A and 240B and review of agency discretionary
decisions are also prohibited.”® The Act also strips courts of jurisdic-
tion to review removal orders that are based on certain criminal
grounds of inadmissibility or deportability.” In what appears to be a
recognition of the constitutional issues raised by the Supreme Court in

52. INA § 242(2)(5), 8 U.S.C. § 1252(a)(1) (2006). See also 8 U.S.C. § 1252(a)(5) (2006)
(pertaining to review of claims under the Convention Against Torture). As if to drive
home the point, the Act also says: “Judicial review of all questions of law and fact, includ-
ing interpretation and application of constitutional and statutory provisions, arising from
any action taken or proceeding brought to remove an alien from the United States under
this subchapter shall be available only in judicial review of a final order under this section.
Except as otherwise provided in this section, no court shall have jurisdiction, by habeas
corpus under section 2241 of Title 28, or any other habeas corpus provision, by section
1361 or 1651 of such title, or by any other provision of law (statutory or nonstatutory), to
review such an order or such questions of law or fact.” 8 U.S.C. § 1252(b)(9) (2006).

53. Id. § 1252(a)(2)(B).

54. Id.

55. Id. § 1252(a)(2)(C).

10
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St. Cyr, Congress has specifically provided that the court-stripping pro-
visions shall not “be construed as precluding review of constitutional
claims or questions of law raised upon a petition for review filed with
an appropriate court in accordance with this section.”

INA § 242 provides fairly tight deadlines for aliens seeking review
of removal orders.”” It also provides certain guidelines for the scope
and standard of review:

Except as provided in paragraph (5)(B)—

(A) the court of appeals shall decide the petition only on the
administrative record on which the order of removal is based,

(B) the administrative findings of fact are conclusive unless
any reasonable adjudicator would be compelled to conclude to
the contrary,

(C) adecision that an alien is not eligible for admission to the
United States is conclusive unless manifestly contrary to law,
and

(D) the Attorney General’s discretionary judgment whether to
grant relief under section 1158(a) [asylum] of this title shall
be conclusive unless manifestly contrary to the law and an
abuse of discretion.
No court shall reverse a determination made by a trier of fact
with respect to the availability of corroborating evidence, as de-
scribed in section 1158(b)(1)(B) [asylum], 1229a(c)(4)(B)
[relief from removal], or 1231(b)(3)(C) [withholding of re-
moval] of this title, unless the court finds, pursuant to section
1252(b)(4)(B) [B above] of this title, that a reasonable trier of
fact is compelled to conclude that such corroborating evidence
is unavailable.®

What is the practical effect upon the federal courts of INA § 242 as
amended by the REAL ID Act? Perhaps the biggest impact is that the
REAL ID Act forecloses all (or nearly all) habeas claims from those
seeking review of removal orders, shifting work from the federal district
courts to the courts of appeals and from habeas to petitions for review.
The First Circuit said: “The plain language of these amendments, in

56. Id. § 1252(a)(2)(D).
57. 1d. § 1252(b)(1) & (3)(C).
58. Id. § 1252(b)(4).

11
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effect, strips the district court of habeas jurisdiction over final orders of
removal, including orders issued prior to the enactment of REAL ID
Act.”” The Fifth Circuit said: “The REAL ID Act . . . supplies, in this
context, the ‘clear statement of congressional intent to repeal habeas
jurisdiction’ that the St. Cyr Court found lacking.”® The REAL ID Act
also specifically grants courts jurisdiction to review constitutional is-
sues and questions of law even in cases where review is otherwise
barred. The Third Circuit said:

Congress evidenced its intent to restore judicial review of con-
stitutional claims and questions of law presented in petitions for
review of final removal orders. This now permits all aliens, in-
cluding criminal aliens, to obtain review of constitutional
claims and questions of law upon the filing of a petition for re-
view with an appropriate court of appeals *'

The Second Circuit said: “[A] primary effect of the REAL ID Act. . . is
... to limit all aliens to one bite of the apple . . . [and thereby] stream-
line what the Congress saw as uncertain and piecemeal review of orders
of removal, divided between the district courts (habeas corpus) and the
courts of appeals (petitions for review).”” One practitioner—
commentator has suggested that “it appears for the moment that the
REAL ID Act has restored order to the INA’s judicial review proce-
dures, and has eliminated the potential for confusion.”®

But many questions remain unresolved. Does INA § 242 provide an
adequate alternative to habeas review in all cases, or will there still be
some cases where habeas review is either dictated by statutory con-
struction or constitutional mandate? What is a question of law that can
be reviewed? Does it include so-called mixed questions of law and fact?
What are discretionary acts of the immigration authorities? Do the
courts, for example, have jurisdiction to review questions of statutory
eligibility for discretionary relief?

59. Ishakv. Gonzales, 422 F.3d 22, 29 (1st Cir. 2005).

60. Ramirez-Molina v. Ziglar, 436 F.3d 508, 512 (5th Cir. 2006).

61. Papageorgiou v. Gonzales, 413 F.3d 356, 358 (3d Cir. 2005).

62. Xiao Ji Chen v. U.S. Dep’t of Justice, 471 F.3d 315, 324 n.3 (2d Cir. 2006) (internal
quotation marks and citations omitted).

63. David M. McConnell, Judicial Review Under the Immigration and Nationality Act:
Habeas Corpus and the Coming of REAL ID (1996-2005), 51 N.Y.L. Sch. L. Rev. 75, 110
(2006—2007).
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A few cases have addressed the argument that Congress has uncon-
stitutionally suspended the writ of habeas corpus by stripping courts of
habeas jurisdiction without providing an adequate and effective alter-
native. To date, all courts have found that the Act provides a constitu-
tionally adequate substitute, at least as applied in the cases before
them.” In Mohamed v. Gonzales, Mohamed challenged the REAL 1D
Act as applied, arguing that the

court cannot consider his commitment order, because it is not
part of the record before this court. Mohamed contends that es-
sential to habeas review is the ability to offer evidence outside
the record. Mohamed concludes that the Act does not provide an
adequate and effective alternative to habeas review, and violates
the Suspension Clause as applied to him.*®

The Eighth Circuit noted that

Mohamed could have introduced the order during the removal
proceedings, on appeal to the Board (when he was represented
by counsel), or through a motion to reopen. . . . That Mohamed
here failed to make such a motion, or otherwise to introduce the
commitment order until now, does not make the remedy inade-
quate or ineffective as a matter of law.*

Since “Congress has created a remedy as broad in scope as a habeas
petition, [i]tis an adequate and effective substitute to test the legality of
a person’s detention.””

Other cases have addressed the issue of what is a “question of law”
for which judicial review has been preserved by INA § 242(a)(2)(D).
Several courts of appeals have concluded, for example, that the timeli-
ness of the filing of an asylum claim, which involves a determination of
the date of entry by the alien into the United States, is a factual ques-
tion for which there is no judicial review.”® But questions of great com-
plexity lurk beneath the surface.

The Second Circuit has said:

The term “constitutional claims” clearly relates to claims
brought pursuant to provisions of the Constitution of the

64. See, e.g., Enwonwu v. Gonzales, 438 F.3d 22 (1st Cir. 2006).

65. 477 F.3d 522, 525-26 (8th Cir. 2007) (internal citation omitted).
66. Id. at 526.

67. 1d.

68. E.g., Yakovenko v. Gonzales, 477 F.3d 631, 635 (8th Cir. 2007).

13
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United States. By contrast, “questions of law” does not have a
similarly clear meaning, and the terms of the REAL ID Act pro-
vide no guidance as to the precise content of that phrase, which
is subject to countless interpretations. Construed in the broad-
est sense possible, “questions of law” would encompass any
question related to law or having any legal dimension—that is,
anything pertaining to the work in which courts are engaged, in-
cluding virtually all decisions in the immigration field.”

Finding the text ambiguous, the court “construe[d] the intent of
Congress’s restoration under the REAL ID Act rubric of ‘constitutional
claims or questions of law’ to encompass the same types of issues that
courts traditionally exercised in habeas review over Executive deten-
tions.”” It suggested that “questions of law” encompassed more than
statutory interpretation, possibly including statutory eligibility for dis-
cretionary relief, abuse of discretion, applying an improper standard
when exercising discretion, and improperly failing to apply discre-
tion.”" Even after the REAL ID Act, the courts remain without jurisdic-
tion (in reviewing discretionary decisions and orders related to the re-
moval of certain criminal aliens) to review “the correctness of an IJ’s
fact-finding or the wisdom of his exercise of discretion.””

But to determine which side of the divide (discretionary deci-
sion/fact-finding or questions of law) a claim falls on requires careful
analysis. Fact-finding “flawed by an error of law, such as might arise
where the IJ states that his decision was based on petitioner’s failure to
testify to some pertinent fact when the record of the hearing reveals
unambiguously that the petitioner did testify to that fact” is re-
viewable.” Similarly, “a discretionary decision [that] is argued to be an
abuse of discretion because it was made without rational justification
or based on a legally erroneous standard” involves questions of law.”

In teasing out the line between “questions of law” and fac-
tual/discretionary issues, several cancellation-of-removal cases are in-

69. Xiao Ji Chen v. U.S. Dep’t of Justice, 471 F.3d 315, 324 (2d Cir. 2006).

70. Id. at 326-27.

71. Id. at 327-28.

72. Id. at 329. See also, e.g., Rodrigues-Nascimento v. Gonzales, 485 F.3d 60, 62 (st
Cir. 2007).

73. Xiao Ji Chen, 471 F.3d at 329.

74. Id.
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structive. Constitutional questions and questions of law that arise in the
context of a claim for cancellation of removal are reviewable by the
courts under the REAL ID Act.” Courts have jurisdiction to review the
agency’s fact-finding using the substantial-evidence standard for ques-
tions of statutory eligibility—the threshold issues—such as the question
of good moral character and continuous physical presence.” But de-
termination as to whether the applicant has shown “exceptional and
extremely unusual hardship” requires discretionary judgment, which is
unreviewable.” The circuits are split, however, over whether the “ex-
treme cruelty” provision is discretionary or factual/legal.”

The issue of court jurisdiction to review the revocation of an im-
migrant visa has occasioned another circuit split. The question is
“whether the decision to revoke a visa pursuant to 8 U.S.C. section
1155 involve[s] the exercise of discretion, thus stripping [the courts of
appeals] of jurisdiction to review the decision.”” Following the Third®
and the Seventh Circuits,* the Fifth Circuit held that review was pre-
cluded.

The statutory language indicates that the decision is left to the
discretion of the Secretary [of Homeland Security]. The only
language that indicates that the discretion could be limited is the
“good and sufficient cause” phrase. However, when read in con-
text and as a whole, the statute makes clear that Congress dele-
gates to the Secretary the decision to determine what constitutes

75. E.g., Elysee v. Gonzales, 437 F.3d 221, 223 (1st Cir. 2006).

76. See, e.g., Lopez-Alvarado v. Ashcroft, 381 F.3d 847, 850-51 (9th Cir. 2004) (con-
tinuous physical presence); Gomez-Lopez v. Ashcroft, 393 F.3d 882, 884 (9th Cir. 2005)
(whether character of alien fell within one of the “per se exclusion” characters, which bar
finding of good moral character).

77. E.g.,De La Vega v. Gonzales, 436 F.3d 141, 146 (2d Cir. 2006).

78. Compare Wilmore v. Gonzales, 455 F.3d 524, 526-29 (5th Cir. 2006) (discretion-
ary), with Hernandez v. Ashcroft, 345 F.3d 824, 833—34 (9th Cir. 2003) (factual).

79. Ghanemv. Upchurch, 481 F.3d 222, 223 (5th Cir. 2007).

80. Jilin Pharm. USA, Inc. v. Chertoff, 447 F.3d 196 (3d Cir. 2006).

81. El-Khader v. Monica, 366 F.3d 562, 567 (7th Cir. 2004). See also Holy Virgin Prot.
Cathedral v. Chertoff, 499 F.3d 658, 662 (7th Cir. 2007) (passage of the REAL ID Act does
not alter outcome).
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good and sufficient cause. . . . Congress’s intent is apparent: the
good and sufficient cause is what the Secretary deems it to be.*”

The Fifth Circuit concluded: “We interpret the phrase ‘for what he
deems’ as vesting complete discretion in the Secretary. . . . To suggest
otherwise and create a judicial standard or ‘clarification’ for good and
sufficient cause would replace the Secretary’s judgment with judicial
oversight clearly not contemplated by the statute.”

In contrast, the Ninth Circuit found jurisdiction. In Ana Intern,
Inc. v. Way, that court said that “[t]o put a purely subjective construc-
tion on the statute is to render the words ‘good and sufficient cause’
meaningless.”® In that circuit, “[t]he rule is that any purely legal, non-
discretionary question that was a decision factor remains reviewable,
whether or not the decision as a whole is discretionary.”®

The reasoning employed by the courts in the cancellation-of-
removal and visa-revocation contexts could also be applied to other
cases where the agency exercises some level of discretion. Adjustment
of status, removal of conditional residence status, bond determina-
tions, motions for continuances, the ultimate asylum determination,
and motions to reopen or reconsider, for instance, all involve discre-
tion. But the exercise of discretion in these cases is subject to judicial
review to the extent that the review petition raises constitutional ques-
tions or questions of law as defined by the courts.”

82. Ghanem, 481 F.3d at 224 (quoting the statute: “The Secretary . . . may, at any
time, for what he deems to be good and sufficient cause, revoke the approval of any peti-
tion approved by him...”).

83. Id. at 225.

84. Ana Intern, Inc. v. Way, 393 F.3d 886, 893 (9th Cir. 2004).

85. Id. at 895 (“When the [Secretary of Homeland Security] relies upon discrete legal
classifications of an individual or an act to reach a decision, even where that decision
involves a certain measure of discretion, the meaning of that particular legal classification
nevertheless remains a reviewable point of law.”).

86. In its October 2009 Term, the Supreme Court will decide whether INA
§242(a)(2)(B)(ii) precludes judicial review of BIA decisions denying motions to reopen
immigration proceedings. See Kucana v. Holder, 533 F.3d 534 (7th Cir. 2008), cert. granted,
77 U.S.L.W. 3594 (U.S. Apr. 27, 2009) (No. 08-911).
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B. Board of Immigration Appeals Streamlining and Judicial
Review

The dramatic increase in the federal courts of appeals’ immigration
docket may be at least partially the result of lack of confidence in the
administrative process occasioned by the BIA streamlining its review
process.” Historically, the BIA sat in three-member panels and issued
written opinions in nearly every case.” In 1999, the BIA began the
process of affirming without opinion (AWO) in a small number of
cases.” Faced with lengthening backlogs, in 2002 the Attorney General
promulgated a Board reform rule, which expanded the authority of a
single BIA member to issue an AWO.” In fiscal year 2007, AWOs ac-
counted for 10% of the BIA’s decisions.” Since the reform, the back-
log, which had been 56,000 pending cases in 2002, including 10,000 that
were more than three years in the queue, had been reduced to 27,000
by June 2008, with 90% of the pending cases filed in fiscal years 2007
and 2008.”

87. See John Palmer, Stephen Yale-Loehr, & Elizabeth Cronin, Why Are So Many
People Challenging Board of Immigration Appeals Decisions in Federal Court? An Empirical
Analysis of the Recent Surge in Petitions for Review, 20 Geo. Immigr. L.J. 1, 94 (2005).

88. See Department of Justice, Executive Office for Immigration Review, “Board of
Immigration Appeals: Affirmance Without Opinion, Referral for Panel Review, and Pub-
lication of Decisions as Precedents,” 73 Fed. Reg. 34,654, 34,655 (proposed June 18, 2008)
[hereinafter EOIR, Proposed Rule].

89. Id.

90. Id. (“Under the current regulations, a single Board member will affirm an immi-
gration judge’s decision without opinion when he or she is satisfied that the immigration
judge’s decision reached the correct result, that any errors were harmless or nonmaterial,
and that the issues on appeal are either (1) squarely controlled by precedent and do not
require an application of precedent to a novel factual scenario, or (2) are not so substan-
tial as to warrant the issuance of a written opinion in the case.”).

91. Id. at 34,655-56.

92. Id. at 34,656 (“At present, the principal cause of delay in the Board’s adjudica-
tions relates to the time required for preparation of transcripts of the immigration judge
proceedings and other steps needed to complete the record. EOIR is already working to
reduce those delays in response to another Attorney General directive.”).
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The reforms have survived due process and administrative law
challenges in the courts of appeals.” But in several cases, the courts of
appeals have criticized “some cases where the immigration judge’s
conduct was intemperate or abusive, raising the concern that such
conduct was not adequately addressed by the Board’s decisions, par-
ticularly in cases where the Board issued an AWO.”” In response to
the criticism, the Department of Justice undertook an extensive review
of the immigration courts and the BIA, with the Attorney General or-
dering a reform of the reform at the conclusion of the review process.”
The BIA expanded from eleven members to fifteen members and, in
June 2008, the Executive Office for Immigration Review proposed a
rule that would “encourage the increased use of one-member written
opinions to address poor or intemperate immigration judge decisions,
instead of issuing affirmances without opinion.””

The success of the 2002 and 2008 reforms rests on a delicate bal-
ance—providing fair proceedings, efficiently. Annually, 220 immigra-
tion judges adjudicate 350,000 cases,” and the BIA issues over 40,000
decisions.” As the Second Circuit noted, “[t]he BIA’s ‘streamlining’
regulations were enacted in response to a crushing backlog of immigra-
tion appeals, the continuing existence of which prevents the speedy
resolution of proceedings vitally important to thousands of aliens.””

93. See, e.g., Blanco de Belbruno v. Ashcroft, 362 F.3d 272 (4th Cir. 2004); Zhang v.
U.S. Dep’t of Justice, 362 F.3d 155 (2d Cir. 2004); Yuk v. Ashcroft, 355 F.3d 1222 (10th Cir.
2004); Dia v. Ashcroft, 353 F.3d 228 (3d Cir. 2003) (en banc).

94. EOIR, Proposed Rule, supra note 88, at 34,656. For further detail, see cases cited
infra notes 206-07 and accompanying text.

95. Id. at 34,655.

96. Id. “The Board may consider exercising its discretion to issue a written order in
those cases in which the immigration judge’s decision would otherwise meet the criteria
for AWO, but the immigration judge exhibited inappropriate conduct at the hearing or
made intemperate comments in the oral decision.” Id. at 34,656.

97. Id. at 34,659 n.3. This caseload takes a toll on immigration judges who “face sig-
nificant risks of stress and burnout,” experiencing more burnout than prison wardens
and doctors serving busy hospitals. See Stuart Lustig et al., Inside the Judges’ Chambers:
Narrative Responses from the National Association of Immigration Judges Stress and Burnout
Study, 23 Geo. Immigr. L.J. 57 (2008).

98. EOIR, Proposed Rule, supra note 88, at 34,659 n.3.

99. Guyadin v. Gonzales, 449 F.3d 465, 469 (2d Cir. 2006).
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The percentage of BIA decisions issued AWO decreased from 36%
in fiscal year 2003 to 10% in fiscal year 2007."” The proposed rule,
which will expand the ability of a single member of the BIA to issue an
opinion, ought to reduce that percentage even further.

The courts of appeals are split on the question of whether they
possess the jurisdiction to review the choice of an AWO in a specific
case. In Ngure v. Ashcroft, the Eighth Circuit said that “[s]everal con-
siderations lead us to conclude that the BIA’s decision whether to em-
ploy the AWO procedure in a particular case is committed to agency
discretion and not subject to judicial review.”'®" First, the decisions
over the allocation of an agency’s scarce resources are not typically
subject to judicial review.'” Second, the streamlining regulations were
a management tool and did not create substantive rights.'” “Third, the
specific determinations that Ngure would have us review are not ame-
nable to judicial consideration.”'® The Tenth Circuit agrees with the
Eighth.'®”

The First Circuit disagrees. In Haoud v. Ashcroft, that court said

the Board’s own regulation provides more than enough “law” by
which a court could review the Board’s decision to streamline.
... [T]he Board cannot affirm an IJ’s decision without opinion if
the decision is incorrect, errors in the decision are not harmless
or immaterial, the issues on appeal are not squarely controlled
by Board or federal court precedent and involve the application
of precedent to a novel fact situation, or the issues raised on ap-
peal are so substantial that a full written opinion is necessary.'”

Therefore, the First Circuit concluded that the streamlining provisions
were not beyond judicial review as committed to agency discretion.'”
The Third and the Ninth Circuits follow this approach.'”

100. EOIR, Proposed Rule, supra note 88, at 34,656.

101. Ngure v. Ashcroft, 367 F.3d 975, 983 (8th Cir. 2004).

102. Id.

103. Id. at 983-84.

104. Id. at 985.

105. Tsegay v. Ashcroft, 386 F.3d 1347, 1355-58 (10th Cir. 2004).

106. Haoud v. Ashcroft, 350 F.3d 201, 206 (1st Cir. 2003).

107. Id. (“Especially when the Board’s review of an IJ’s decision often hinges on Cir-
cuit court precedent, we are well-equipped, both statutorily and practically, to review a
decision to streamline.”).
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The question of whether the alien has exhausted the available ad-
ministrative remedies has also become an issue with the BIA’s use of
AWO and short opinions where the BIA merely adopts the opinion of
the immigration judge. In Abebe v. Gonzales, the Ninth Circuit held that
summary affirmance, without qualification, meant that the BIA had
considered every issue litigated before the IJ; therefore, issues litigated
before the IJ but not raised on appeal to the BIA passed through the
BIA and could be raised on appeal.'”

C. The Scope of Chevron Deference

“It is well-established that Congress delegated to the BIA the authority
to promulgate rules, on behalf of the Attorney General, that carry the
force of law ‘through a process of case-by-case adjudication.””'"’
Therefore, Chevron'" deference is due the BIA’s precedential legal in-
terpretations whether or not those decisions are inconsistent with past
agency decisions.'” Additionally, “prior judicial construction of a stat-
ute trumps [a later] agency construction otherwise entitled to Chevron
deference only if the prior court decision holds that its construction
follows from the unambiguous terms of the statute and thus leaves no

108. Smriko v. Ashcroft, 387 F.3d 279, 292-93 (3d Cir. 2004); Chen v. Ashcroft, 378
F.3d 1081, 108788 (9th Cir. 2004).

109. Abebe v. Gonzales, 432 F.3d 1037, 1040-41 (9th Cir. 2005) (en banc). See also
Pasha v. Gonzales, 433 F.3d 530, 534 (7th Cir. 2005).

110. Garcia-Quintero v. Gonzales, 455 F.3d 1006, 1012 (9th Cir. 2006) (quoting INS v.
Aguirre-Aguirre, 526 U.S. 415, 425 (1999)). See also 8 U.S.C. § 1103(a)(1) (2006); 8 C.E.R.
§1003.1(d)(1) (2006).

111. Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).

112. See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981
(2005) (“Agency inconsistency is not a basis for declining to analyze the agency’s interpre-
tation under the Chevron framework. Unexplained inconsistency is, at most, a reason for
holding an interpretation to be an arbitrary and capricious change from agency practice
under the Administrative Procedure Act. For if the agency adequately explains the rea-
sons for a reversal of policy, change is not invalidating, since the whole point of Chevron
is to leave the discretion provided by the ambiguities of a statute with the implementing
agency.” (internal quotations omitted)).
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room for agency discretion.”'” Following this reasoning, the Tenth
Circuit, in Hernandez-Carrera v. Carlson,"™ concluded that even the
Supreme Court’s interpretation of an ambiguous statute is tentative,
subject to a reasonable revision by the agency entrusted with the power
to administer the statute.'”> In Hernandez-Carrera, the Tenth Circuit
concluded that the Supreme Court’s method, in Zadvydas v. Davis,'"® of
narrowing the scope of the broad statute permitting detention pending
removal of an alien from the United States in order to avoid constitu-
tional difficulties “is not the only permissible one. The AG, pursuant to
his statutory delegation of regulatory authority, has selected a different
method of conforming the statute to the requirements of the Constitu-
tion.”'"” The Fifth Circuit disagreed, concluding “that the Zadvydas
court resolved this ambiguity.”'"®

Given the many gaps yet to be filled in the immigration statutes,
the large number of nonprecedent decisions issuing from the BIA,'”
and the BIA streamlining provisions, the courts of appeals have grap-
pled with how to apply appropriate deference to the BIA. United States
v. Mead™ limits Chevron deference to those situations where it “ap-
pears that Congress delegated authority to the agency generally to make
rules carrying the force of law, and that the agency interpretation

113. Id. at 982. See, e.g., Zhang v. Mukasey, 543 F.3d 851 (6th Cir. 2008). See also Gon-
zales v. Dep’t of Homeland Sec., 508 F.3d 1227 (9th Cir. 2007):

Although a three-judge panel is usually bound by the opinion of a prior three-judge
panel, we have recognized an exception where the reasoning or theory of our prior circuit
authority is clearly irreconcilable with the reasoning or theory of intervening higher
authority, such that the prior three-judge panel’s decision has been “effectively over-
ruled.” This is such a situation. The Supreme Court’s opinions in Chevron and Brand X
together hold that to the extent that [our prior decision] was grounded in the ambiguous
language of the statute, the BIA’s reasonable discretionary construction of the statute in
[its own later decision] has effectively overruled [our] contrary holdings.

Id. at 1236 n.7 (internal quotations and citations omitted).

114. 547 F.3d 1237 (10th Cir. 2008).

115. Id. at 1248.

116. 533 U.S. 678 (2001).

117. Hernandez-Carrera, 547 F.3d at 1248 (quoting Thai v. Ashcroft, 389 F.3d 967, 971
(9th Cir. 2004) (Kozinski, J., dissenting from denial of en banc)).

118. Tran v. Mukasey, 515 F.3d 478, 484 (5th Cir. 2008).

119. The BIA issues over 40,000 decisions annually. See EOIR, Proposed Rule, supra
note 88, at 34,659. Forty were designated as “precedent decisions in 2007 and another
twenty-five were so designated in 2006.” Id.

120. 533 U.S. 218 (2001).
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claiming deference was promulgated in the exercise of that author-
ity.”"! Nonprecedential interpretation made by an IJ or the BIA is sub-
ject to Skidmore'”* deference, which means that a court is bound to fol-
low the interpretation only if that interpretation is found persuasive.'”’

Courts have held that Chevron deference is not due an IJ interpre-
tation that is only summarily affirmed by the BIA." In explaining its
conclusion, the Second Circuit said:

[W]ere we to accord Chevron deference to non-binding IJ statu-
tory interpretations, we could find ourselves in the impossible
position of having to uphold as reasonable on Tuesday one con-
struction that is completely antithetical to another construction
we had affirmed as reasonable the Monday before. Such a sce-
nario cannot be countenanced in a system of law.'”

6

The Seventh Circuit, relying on INS v. Aguirre-Aguirre,"® concluded
that the decision of a single BIA member was entitled to Chevron defer-
ence where the BIA member “provided reasoning, albeit brief, to
which [the court could] defer.”'”” The Ninth Circuit came to the oppo-
site conclusion and refused to grant Chevron deference to the unpub-
lished decision of a single BIA member.'” That the decision was made
by a single BIA member, and that it was unpublished, provided inde-
pendent justifications for denying Chevron deference.'” The Ninth Cir-
cuit distinguished Aguirre-Aguirre, noting that it was decided prior to

121. Id. at 226-27. See also Brand X, supra note 112.

122. Skidmore v. Swift & Co., 323 U.S. 134 (1944).

123. See, e.g., Garcia-Quintero v. Gonzales, 455 F.3d 1006, 1014 (9th Cir. 2006).

124. Miranda Alvarado v. Gonzales, 449 F.3d 915, 924 (9th Cir. 2006); Lin v. U.S.
Dep’t of Justice, 416 F.3d 184, 187 (2d Cir. 2005).

125. Lin, 416 F.3d at 190.

126. 526 U.S. 415, 425 (1999) (“In addition [to Chevron deference], we have recog-
nized that judicial deference to the Executive Branch is especially appropriate in the im-
migration context where officials ‘exercise especially sensitive political functions that im-
plicate questions of foreign relations.”).

127. Gutnik v. Gonzales, 469 F.3d 683, 690 (7th Cir. 2006).

128. Garcia-Quintero, 455 F.3d at 1012—13. See also Rotimi v. Gonzales, 473 F.3d 55,
57-58 (2d Cir. 2007).

129. Garcia-Quintero, 455 F.3d at 1012—13. “The BIA’s Practice Manual reiterates this
requirement that three-member panels decide precedential cases.” Id. at 1013.
“[Alccording to the Board’s own internal policies, unpublished decisions are binding on
the parties to the decision but are not considered precedent for unrelated cases.” Id. (in-
ternal quotations omitted).
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Mead and that “the unpublished order in Aguirre-Aguirre relied on a
statutory interpretation . . . that the BIA had adopted in an earlier pre-
cedential decision.”™

The courts have also faced the issue of how to proceed with ques-
tions of statutory interpretation in the absence of guidance from the
BIA. In INS v. Orlando Ventura, the Supreme Court said:

Generally speaking, a court of appeals should remand a case to
an agency for decision of a matter that statutes place primarilyin
agency hands. This principle has obvious importance in the im-
migration context. The BIA has not yet considered the “changed
circumstances” issue. And every consideration that classically
supports the law’s ordinary remand requirement does so here.
The agency can bring its expertise to bear upon the matter; it can
evaluate the evidence; it can make an initial determination; and,
in doing so, it can, through informed discussion and analysis,
help a court later determine whether its decision exceeds the
leeway that the law provides."”'

Following Ventura and Gonzales v. Thomas, the Second Circuit re-
manded an asylum case to the BIA, offering the agency the opportunity
to exercise its mandate and expertise to formulate uniform rules. In
Ucelo-Gomez v. Gonzales,”” the Second Circuit faced the question of
whether “affluent Guatemalans” constitute a “particular social group”
for asylum purposes.'”

The BIA has not decided whether affluent Guatemalans consti-
tute a “particular social group” within the meaning of the INA.
Nor has the BIA decided the scope of the statutory term in a fact
context sufficiently analogous to those presented here that we
can rule now with assured confidence that petitioners are or are
not part of a particular social group. Because there is no basic
asylum eligibility decision by the BIA, we remand."**

130. Id. at 1014.

131. INS v. Orlando Ventura, 537 U.S. 12, 16—17 (2002). See also Gonzales v. Thomas,
547 U.S. 183, 186-87 (2006).

132. 464 F.3d 163 (2d Cir. 2006).

133. For further discussion of what constitutes a “particular social group” for asy-
lum purposes, see infra Part X.B.1.

134. Ucelo-Gomez, 464 F.3d at 170. See also Velazquez-Herrera v. Gonzales, 466 F.3d
781, 783 (9th Cir. 2006) (“Given that the Board has twice touched upon the issue of child
abuse without authoritatively defining the term, and that the Board’s two definitions are
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The court noted that although the BIA remains free on remand to issue
a precedential or nonprecedential ruling, it hoped that the BIA would
provide precedential guidance because of “a press of cases raising
similar questions in this Court, in the BIA, and before immigration
judges; [therefore] the common project of deciding asylum cases
promptly will be advanced by prompt guidance.”"*

not consistent with each other, we think it prudent to allow the BIA in the first instance
to settle upon a definition of child abuse in a precedential opinion.”).

135. Ucelo-Gomez, 464 F.3d at 172. The court gave the BIA forty-nine days to issue a
responsive opinion. Id.
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III. Constitutional Framework

The Constitution expressly grants Congress the authority to regulate
foreign commerce'® and to adopt a uniform rule of naturalization."’
There is, however, no express immigration or alienage power enumer-
ated in the Constitution. Who has the authority to regulate noncitizens
generally and the admission, exclusion, and deportation of noncitizens
more specifically? What is the scope of that authority? On these issues,
the constitutional text is silent.

The Supreme Court has concluded that the immigration power is
plenary and rests in the hands of the political branches of the federal
government, stating repeatedly “that ‘over no conceivable subject is the
legislative power of Congress more complete than it is over the admis-
sion of aliens.””" And “[w]hen Congress prescribes a procedure con-
cerning the admissibility of aliens, it is not dealing alone with a legisla-
tive power. It is implementing an inherent executive power.”” From
the beginning of its immigration jurisprudence, “the Supreme Court
has recognized the power to exclude aliens is ‘inherent in sovereignty,
necessary for maintaining normal international relations and defending
the country against foreign encroachments and dangers—a power to be
exercised exclusively by the political branches of government.””"*’ This

136. U.S. Const. art. I, § 8, cl. 3.

137. Id. at cl. 4.

138. E.g., Padilla-Padilla v. Gonzales, 463 F.3d 972, 978 (9th Cir. 2006) (quoting Fiallo
v. Bell, 430 U.S. 787, 792 (1977) (internal quotation marks deleted)).

139. United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950).

140. Saavedra Bruno v. Albright, 197 F.3d 1153, 1159 (D.C. Cir. 1999) (quoting The
Chinese Exclusion Case, 130 U.S. 581, 609 (1889)).
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" over immigration encompasses questions of expul-

142

“plenary power”
sion and deportation as well as admission and exclusion.

Although the Supreme Court grants extreme deference to Congress
and the executive branch with respect to the review of substantive im-
migration law, the jurisprudence governing the constitutional rights of
noncitizens is nuanced and complex. In addition to substantive consti-
tutional issues in the immigration context, courts address an array of
procedural due process questions as well as substantive constitutional
questions outside the context of admission, exclusion, and deportation
of noncitizens. The following section explores those issues.

A. State Power Over Immigration and Noncitizens

States have no immigration power,'” and local laws can be preempted
by the federal government’s immigration power.'** “But the [Supreme]
Court has never held that every state enactment which in any way deals
with aliens is a regulation of immigration and thus per se pre-empted
by this constitutional power, whether latent or exercised.”'*

141. For a sampling of the abundant scholarly literature on the plenary power doc-
trine, see, e.g., Juliet Stumpf, Citizens of An Enemy Land: Enemy Combatants, Aliens, and
the Constitutional Rights of the Pseudo-Citizen, 38 U.C. Davis L. Rev. 79 (2004); Peter J.
Spiro, Explaining the End of Plenary Power, 16 Geo. Immigr. L.J. 339 (2002); Gabriel J. Chin,
Segregation’s Last Stronghold: Race Discrimination and the Constitutional Law of Immigra-
tion, 46 UCLA L. Rev. 1 (1998); Stephen H. Legomsky, Ten More Years of Plenary Power:
Immigration, Congress, and the Courts, 22 Hastings Const. L.Q. 925 (1995); Michael Scaper-
landa, Polishing the Tarnished Golden Door, 1993 Wis. L. Rev. 965 (1993).

142. E.g., Fong Yue Ting v. United States, 149 U.S. 698, 707 (1893) (“The right of a
nation to expel or deport foreigners . . . rests upon the same grounds, and is as absolute
and unqualified as the right to prohibit and prevent entrance into the country.”), quoted
in Kay v. Reno, 94 F. Supp. 2d 546, 551 (M.D. Pa. 2000); Taniguchi v. Schultz, 303 F.3d 950,
957 (9th Cir. 2002).

143. Herrera-Inirio v. INS, 208 F.3d 299, 307 (1st Cir. 2000) (“In short, immigration is
uniquely a matter of federal, not local, concern.”).

144. Id. at 307-08 (“Because Congress possesses plenary authority over immigration-
related matters, it may freely displace or preempt state laws in respect to such matters,”
disallowing state “legislative choices respecting subjects the States may consider impor-
tant.”).

145. DeCanas v. Bica, 424 U.S. 351, 355 (1976).
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1. Strict Scrutiny

The general rule, laid down in Graham v. Richardson,'* is that state

discrimination will be strictly scrutinized because “classifications based
on alienage, like those based on nationality or race, are inherently sus-
pect. .. Aliens as a class are a prime example of a ‘discrete and insu-
lar’ minority for whom such heightened judicial solicitude is appropri-
ate.”" Using strict scrutiny, the Supreme Court struck down state clas-
sifications that denied permanent resident aliens, or some subset of this
group, welfare benefits," college financial aid," the opportunity to
compete for state civil service jobs," and the opportunity to work as
an attorney,"" civil engineer,"” and notary public.'”

The Fifth Circuit, however, has distinguished between permanent
resident aliens and resident nonimmigrant aliens, concluding that the
latter are not members of a suspect or quasi-suspect class entitled to
heightened judicial review. The plaintiffs in LeClerc v. Webb"™* unsuc-
cessfully challenged a Louisiana bar rule that made nonpermanent
resident aliens ineligible for law licensure. After determining that the
Graham strict scrutiny standard was inapplicable, the court upheld the
Louisiana rule using the rational basis test."” Seven judges dissented
from the denial of a petition for rehearing en banc, concluding that
“the court reache[d] [its] result by judicially crafting a subset of aliens,
scaled by how it perceives the aliens’ proximity to citizenship. This is a
bold step not sanctioned by Supreme Court precedent.”’*

146. 403 U.S. 365 (1971).

147. Id. at 372-73.

148. Id. at 376.

149. Nyquist v. Mauclet, 432 U.S. 1 (1977).

150. Sugarman v. Dougall, 413 U.S. 634 (1973).

151. In re Griffiths, 413 U.S. 717 (1973).

152. Examining Bd. v. Flores de Otero, 426 U.S. 572 (1976).

153. Bernalv. Fainter, 467 U.S. 216 (1984).

154. 419 F.3d 405 (5th Cir. 2005). See also League of United Latin Am. Citizens (LU-
LAC) v. Bredesen, 500 F.3d 523, 533 (6th Cir. 2007). But see Kirk v. N.Y. State Dep’t of
Educ., 562 F. Supp. 2d 405, 411 (W.D.N.Y. 2008) (applied strict scrutiny to cases involving
nonimmigrant aliens, specifically rejecting the rationale offered in LeClerc and LULAC).

155. LeClerc, 419 F.3d at 422. See also LULAC, 500 F.3d at 533 (distinguishing between
lawful permanent residents and lawful temporary residents in issuing drivers’ licenses).

156. LeClerc v. Webb, 444 F.3d 428, 429 (5th Cir. 2006) (Higginbotham, J., dissenting
from denial of petition for rehearing en banc).
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2. Public Function Exception

The general rule of strict scrutiny of state laws gives way to a more def-
erential standard when state government discriminates against aliens
(or some subset of aliens) with respect to employment “intimately re-
lated to the process of democratic self-government.”"”” In other words,
the Supreme Court sees no relevant difference between legal aliens (at
least permanent resident aliens) and citizens when it comes to the state
distributing the ordinary benefits and burdens of society. But when the
state is engaged in the process of forming the political community, the
Court holds that the state can consider the citizenship distinction deci-
sive.””® Because the Court refuses to strictly scrutinize all state laws ad-
versely affecting resident aliens, it has developed a test for determining
when to jettison strict scrutiny. If the classification is not tailored to
encompass only those positions that “go to the heart of representative
government,” the law receives strict sc