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ii. Marijuana 

U.S. v. Corley, 909 F.2d 359 (9thCir.1990)(nwnberforJive 
planlS, weight for dried planlS) [3, #11). 

U.S. v. Bradley. 905 F.2d 359 (11th Cit. 1990) (per 
curiam) (same) [3, #11]. 

d. Coasplracies aDd Incomplete TransactioDS 

U.s. v. Havens. 910 F.2d 703 (lOth Cit. 1990) (estimate 
quantity in attempt to manufacture offense) [3,110]. 

4. OTHER. SPECDlC OFFENSES 

U.S. v. Graves. 908 F.2d 528 (9th Cit. 1990) (§2A2.2(b)(3) 
"victim" means victim of offense of conviction) [3,112). 

U.s. v. Gaddy. 894 F.2d 1307 (11th Cit. 1990) (increase in 
§ 2A4.1(b)(4)(A) applicable to murder of kidnap victim 
within 24 hours) [3, #4). 

C. Adjustments 
1. ROLB IN THE OFFENSE (I 381) 

a. 8ase Only on Conduct In OIf'ense or Conviction 
U.s. v. Manlhei. 913 F.2d 1130 (5th Cit. 1990) (may use 

relevant conduct directly relaled to offense) [3, #14]. 
U.s. v. Zweber. 913 F.2d 705 (9th Cit. 1990) [3,112). 
U.s. v. Barbontin. 907 F.2d 1494 (5th Cit. 1990) (3, # 11]. 
U.s. v. Pettit. 903 F.2d 1336 (10th Cit. 1990) [3, #8]. 
U.S. v. Tetzloff, 896 F.2d 1011 (7th Cit. 1990) [3, #4). 

Note: Thcinttoductorycommentaryto § 3Bl,effectiveNov. 
1. 1990. now states that this adjustment should be based 
on all relevant conduct, as defmed in § IB1.3. 

b. Requirement tor Other Participants 

U.s. v. Reid. 911 F.2d 1456 (lOth Cit. 1990) (activity in­
volving four conspirators, two drug suppliers, hundreds 
of customers, was "otherwise extensive") [3, #13). 

U.s. v. Barbontin, 907 F.2d 1494 (5th Cit. 1990) (requires 
specific flDding. may count defendant) [3, # 11]. 

U.S. v. Preaios. 907 F.2d 7 (1st Cit. 1990) (per curiam) 
(defendant counted as one of "five or more participanlS" 
under § 3B1.1(a» [3. #9). 

U.s. v. DeCicco, 899 F.2d 1531 (7thCir. 1990)(§ 3Bl.1(c) 
requires Olhcr "criminally responsible" persons) [3, #7]. 

U.s. v. Gordon, 895 F.2d 932 (4th Cir.) (must have group 
conduct fer adjustment to apply). cert. denied. 111 S. CL 
131 (1990) [3, #2]. 

U.s. v. Anderson. 895 F.2d 641 (4th Cir. 1990) (applicable 
when codefendant triclced into offense) [3. #2). 

c. Other 

U.S. v. Mares-MoUna. 913 F.2d 110 (9th Cit. 1990) (re­
versed-defendant was manager of business used in 
criminal activity. not of criminal activity itself) [3,114]. 

U.S. v. Fuller. 897 F.2d 1217 (1st Cit. 1990) (§ 3Bl.l(c) 
fmding clearly erroneous) (3, #5]. 

d. Positioo 01 Trust (§ 381.3) 

U.S. v. Foreman, 905 F.2d 1335 (9th Cit. 1990) (given for 
showing police badge inauempltoavoid arrest) [3, #10]. 

U.S. v. Drabeck. 905 F.2d 1304 (9th Cir. (990) (to janitor . 
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who worked unsupervised, had keys to bank), rehearing 
granted and m.and£JJe recalled (Oct 11. 1990)[3. #101. 

2. OBSTR.UCTION OF JuSTICE (§ 3Cl) 

a. ActiODS That Constitute Obstruction 

U.S. v. Rodriquez-Macias. 914 F.2d 1204 (9th Cit. 1990) 
(per curiam) (gave false name at time of arrest) [3,#14J. 

U.S. v.Edwards. 911 F.2d 1031 (5th Cit. 1990)(falledtodis­
close WhereaboulS of co-conspirator after told to) [3, # 14]. 

U.s. v. SDinlil, 910 F.2d 1231 (1st Cit. 1990) (using false 
name at arrest and until arraignment) [3. # 14]. 

U.s. v.Gaddy,909F.2d 196 (7thCir. 1990)(falsenameafter 
arrest, liedaboulcriminaJ rea>rd and Jingeqxinls) [3, Ill). 

U.s. v. Perry. 908 F.2d 56 (6th Cir. 1990) (fleeingjurisdic­
lion while on bond before sentencing) [3, #11). 

U.s. v.Matos, 907 F.2d 274 (2dCir.1990)(false testimony 
at suppression bearing) [3, #10). 

U.s. v. Dillon. 905 F.2d 1.034 (7th Cir. 1990) (giving false 
name fordrug source, despite recanting next day) [3. # 1 0). 

U.S; v. Ltflon. 905 F.2d 1315 (9th Cit. 1990) Oying to 
probation ofrJCeCre continuing criminal activity) [3.#10]. 

U.s. v.Blacbnan.904F.2d 1250(8thCit.I990)(auempted 
obstruction by use of alias) [3. #11]. 

U.s. v. White. 903 F.2d 457 (7th Cit. 1990)(clear physical 
endangerment of others while fleeing arrest) [3. #8]. 

U.s. v.Baker.894F.2d 1083 (9thCir. 1990)(misstatemenlS 
to probation ofrJCeC regarding criminal history) [3, #2). 

U.s. v. Penson. 893 F.2d 996 (8th Cit. 1990) (threatening 
witness. providing false information) [3, #2]. 

b. Not Obstruction 

U.s. v. Hagan. 913 F.2d 1278 (7th Cit. 1990) (instinctive 
flight from arrest) [3, #14). 

U.s. v. Garcia. 909 F.2d 389 (9th Cit. 1990) (brief attempt 
to evade arrest) [3, #11]. 

Note: Under new guideline amendmenlS avoiding or fleeing 
from arrest. without reckless endangerment of others. is 
notobstruction.See§3Cl.1,commenl(nA)(Nov~l990). 

Co Procedural Issues 

U.s. v.Luna,909F.2d 119 (5th Cit. 1990) (percwiam)(not 
applicable to conduct occwring before investigation or 
prosecution of offense) [3, #11]. 

U.s. v. Wiison.904F.2d234(5thCit.I990)(same)[3.#1l]. 
U.s. v.Lueddeu. 908 F.2d 230 (1th Cir. 1990)(may be given 

for additional acts of obstruction by perjury and obstruc­
tion of justice defendant) [3. # II). 

U.s. v. Altman. 901 F.2d 1161 (2dCit.I990)(allowmedical 
testimony bearing on mental state) [3. #8]. 

U.s. v. Wtrlinger.894F.2d 1015 (8th Cit. 1990)(notappli­
cable to action that is element of offense) [3. #2). 

3. MULTIPLE COUNTS (I 3Dl) 

U.S. v. Porter. 909 F.2d 789 (4th Cir. 1990) (gambling and 
money laundering counts not "closolf related") [3, #13J. 

U.S. v. Egson. 897 F.2d 353 (8th Cir. 1990) (per curiam) 
(offenses arising from same transaction not grouped 
because not "closely related") [3, #4). 
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4. ACCEPTANCE OF RF,spoNsmn.rrv (§ JEl) 

a. Reasons for Denial 
U.S. v. Watkins. 911 F.2d 983 (5th Cit. 1990) (using drugs 

on release pending sentencing) [3, #12]. 
U.S. v. Cross, 900 F.2d 66 (6th Cit. 1990) (per curiam) 

(refusal to provide financial information) [3, #5]. 
U.S. v. Evidt!1lle, 894 F.2d 1000 (8th Cit.) (propensity for 

flight, past failure to accept responsibility), em. denied, 
110 S. Cl 1956 (1990) [3, #2]. 

U.s. v. Sanchez, 893 F.2d 679 (5th Cit. 1990) (continued 
unlawful conduct on pretrial release) [3, # 1]. 

b. For Offense of Conviction or All Relevant Conduct 

U.S. v. Mourning. 914 F.2d 699 (5th Cit. 1990) (must be for 
all relevant conduct) [3. #14]. 

U.S. v. Oliveras, 90S F.2d 623 (2d Cit. 1990) (per curiam) 
(for count of conviction, not dismissed counts) [3, #9]. 

U.S. v. Gordon, 895 F.2d 932 (4th Cit.) (for all criminal 
conduct), urt. denied. III S. Ct. 131 (1990) [3, #2]. 

c.PTocedural~ues 

U.S. v. Watkins, 911 F.2d 983 (5th Cit. 1990) (wllawful 
conduct forming basis of denial need not be related to 
offense of conviction) [3, #12]. 

U.S. v. Ramirez, 9IOF.2d 1069 (2dCit. 199O)(affmndenial 
despite improper ground if valid ground exists) [3, # 12]. 

U.S. v. Watt, 910 F.2d 587 (9th Cit. 1990) (may not base 
denial on constitutionally protected conduct) [3. #10]. 

U.S. v. Simpson. 904 F.2d 607 (11th Cit. 1990Hdue process 
does not require judge or probation officer to tell 
defendant reduction available) [3, #10]. 

U.s. v.BrCUlOn. 903 F.2d 292 (4th Cit. 1990) (error to deny 
because rehabilitation unlikely) [3, #8]. 

U.s. v. Fleener. 9OOF.2d 914 (6th Cit. 1990)(notprecluded 
by entrapment defense) [3. ##6]. 

S. VICTIM-RELATED ADJUSTMENTS 

U.s. v.Cree.-=F.2d-(8thCit.Sept.25,l990)(reversed­
no evidence defendant knew extent of or intended to 
exploit victim·s vulnerability) [3, #14]. 

U.s. v.Boi.re,-F.2d-(9thCit. Aug.29.1990Hsix-week­
old baby vulnerable; § 3Al.1 does not require victim be 
intentionally selected because of vulnerability) [3. #14]. 

U.s. v. Wiison.913F.2d 136 (4th Cit. 1990)(randomtargets 
of fraudulent solicitation not vulnerable) [3, #14]. 

U.s. v. Creech. 913 F.2d 780 (lOth Cit. 1990) (recently 
married individual not vulnerable) [3, #111. 

U.s. v. White. 903 F.2d 457 (7th Cit. 1990) (sixty-year-old 
man with respiratory problems taken hostage was "vul­
nerable victimj [3. #9]. 

U.s. v. Schroeder. 902 F.2d 1469 (lOth Cit.) ("offICial vic­
tim" must be object of threat, not just receiver), cert. 
denied, 111 S. Ct. 181 (1990) [3, #9]. 

u.s. v. Jones. 899 F.2d 1097 (11 th Cit.) (bank teller "par­
ticularly susceptible" to bank larceny). cert. denied, III 
S. Cl 275 (1990) [3. #8). 

U.S. v. Moree. 897 F.2d 1329 (5th Cir. 1990) (victim not 
vulnerable because of prior indicunent) [3. #5J. 
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D. Criminal History 
1. CALCULATION 

a. Proper to Apply § 4Al.l(d) and (e) to Escapee 

U.s. v.Lewis. 9OOF.2d877 (6th Cit.) (§ 4Al.l(d) applicable 
to failure to report defendant, § 211.6), cert. denied. 111 
S. Cl 117 (1990)[3, #5], 

U.S. v. Jimenez. 897 F.2d 286 (7th Cit. 1990) [3, #5]. 

c. JuvenUe Convictions 

U.S. v. Hanley. 906 F.2d 1116 (6th Cit. 1990) (juvenile 
commitment is "imprisonment" for § 4A1.l (e» [3. #10]. 

U.s. v.B IICaro. 898F.2d 368 (3d Cir. 1990)(include juvenile 
delinquency adjudications) [3. #5]. 

d. Other 

U.s. v. Crosby. 913 F.2d 313 (6th Cit. 1990) (may count 
priorconviction lhatiselement ofCCEoffense) [3,#14]. 

U.s. v.Aic~Je. 912 F.2d 1170 (9th Cit. 1990) (count reck­
less driving conviction) [3. #13]. 

U.S. v. Ecliford, 910 F.2d 216 (may consider prior 
uncounseled misdemeanor convictions for which no term 
of imprisonment was given) [3, #12]. 

U.s. v. Gross. 897 F.2d 414 (9thCir. 1990)(count unrelated 
convictions consolidated for sentencing separately. lim­
iting § 4Al.2(a)(2), commenL (n.3) [3. #3]. 

U.s. v. Mackbee. 894 F.2d 1057 (9th Cit.) (may count sen­
tences pending appeal). cere. denied. 110 S. Cl 2574 
(1990) [3. #2]. 

U.s. v. McCrudden. 894 F.2d 338 (9th Cit.) (may apply 
§ 4Al.l(d) to offense committed wl)ile on supervised 
probation for traffic offense). cert. denied, 110 S. CL 
1534 (1990) [3, #2]. 

U.s. v. Rivers. 733F. Supp. 1003 (D. Md. 1990) (separately 
sentenced felonies found to be related. thus not counted 
separately) [3. #7]. 

U.s. v. Daddino. No. 88 CR 763 (N.D. ilL Feb. 16, 1990) 
(count full time imposed in prior sentence regardless of 
time served, § 4A1.l, and count conviction reversed on 
technical grounds) [3, #3]. 

2. CAllEEIt OFfENDER. PROVISION (I 4B1.1) 

a. "Crime or Violence" Determination 

U.s. v. Selfa.- F.2d -(9th Cit. June 14. 1990)(elements 
of crime, not actual conduct, control crime of violence 
inquiry; bank robbery is crime of violence) [3. #9]. 

U.s. v. Goodman. 914 F.2d 696 (5th Cit. 1990)(mayexplore 
underlying facts of offenses not in § 4B 1.2) [3. #14]. 

U.s. v. Alvarez, 914 F.2d 915 (7th Cit. 1990) (unlawful 
weapon possession by felon was crime of violence when 
defendant struggled with arresting officer) [3, #14]. 

U.S. v. Gonzalez-Lopez. 911 F.2d542(llth Cir. 1990) (look 
to elements of offense. not actual conduct; fact that 
offenses involved only threat of. not actual. violence not 
valid ground for downward departureTI3. #13]. 

U.S. v. Carter. 91OF.2d 1524 (7thCir.1990)(courtneed not 
explore underlying facts if offense listed in § 4B 1.2 
commentary) [3. NI3}. 
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u.s. v. O'Neal, 910 F.2d 663 (9th Cir. 1990) (feJon in 
possession of fuearm. assault with deadly weapon. and 
vehicular manslaughter are violent offenses) [3, #13]. 

U.S. v. McVicar, 9ffl F.2d 1 (1st Cir. 1990) (considered 
circumstances of offense not listed in § 4B 1.2) [3. # 13]. 

U.s. v. Terry. 900 F.2d 1039 (7th Cir. 1990) (may explore 
underlying facts of offenses not in § 4B 1.2) [3, # 13]. 

U.s. v. McNeal, 900 F.2d 119 (7th Cit. 1990) (firing un­
lawfully-possessed gun; look to underlying facts when 
not listed in § 4B 1.2) [3, #8]. 

b.Otber 
U.s. v. JOMS, 910 F.ld 700 (11th Cir. 1990) (per curiam) 

(nolo plea may be used as prior conviction) [3, #14]. 
U.S. v. Smilh, 909 F.2d 1164 (8th Cir. 1990) (affmning 

downward departure for career offender) [3, #11]. 
U.s. v.Jonu, 908 F.2d 365 (8th Cit. 1990) (may not count 

two prior violent felonies defendantpled guilty to but was 
not yet sentenced for; may depart, however) [3. #11]. 

U.s. v. Brown. 903 F.2d S40 (8th Cit. 1990) (downward 
depaiture may be considered for career offenders) [3. #8]. 

U.s. v. Wallace, 895 F.ld 487 (8th Cir. 1990) (need not file 
information under 21 U.S.C. § 851(aXl) before using 
.prior offenses; upholding penalty range) [3, #3]. 

U.S. v. Rivers, 733 F. Supp. 1003 (D. Md. 1990) (sentences 
for two prior felonies not counted separately because 
related, although separately sentenced) [3. #7]. 

3. CRIMINAL LIVELIHOOD PROVISION (I 4B 1.3) 

U.S. v.lrvin, 906F.2d 1424 (10th Cit. 1990)(5-7 months is 
"subsrantial period of time. " commenL (n.4» f3, #10]. 

E. Determining the Sentence 
1. CONSECUI'IVE OR CONCURRENT SENTENCES (I SGI) 

u.s. v. Garcia, 903 F.2d 1022 (5th Cit. 1990)(discretion to 
impose consecutive sentences if defendant convicted of 
Guidelines and pre-Guidelines offenses) [3.19]. 

-
•• Disc:retloa Uader EarUer Versioa or 1 SGt.3 

U.s. v. Miller, 903 F.2d 341 (5th Cit. 1990) (consecutive 
sentences required. departure when appropriate) [3, #9]. 

U.s. v. Nottingham, 898 F.2d 390 (3d Cir. 1990) (sentence 
forcrimecommiuedonparolemaybecoocWTelltorcon­
secutive to unexpired tean for parole violation) [3, IS]. 

U.S. v. Rogers, 897 F.ld 134 (4th Cir. 1990) (consecutive 
sentences may be required, departure allowed) [3, #3]. 

2. SENTENCING FACTORS 

U.S. v. DUllT'k, 901 F.2d 1498 (9th Cir. 1990) (may use 
letters attesting to defendant's character) [3, #7]. 

3. PROBATION 

U.s. v. Delloiacon.o. 900 F.2d 481 (1st Cit. 1990) (commu­
nity service cannot substitute for inteanittent confine­
ment, § 5C1.l) [3, #61. 

4. REsrmmoN (§ SE1.l) 

U.S. v. Owens. 901 F.2d 1457 (8thCir.I990)(restitutionnot 
mandatory; indigency does not bar restitution) [3, #7]. 
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F. Departures 
I. CRIMINAL HISTORY 

a. Upward Departure Warranted 

i. Criminal History Category Inadequate . 
U.s. v. Thomas,914F.2d 139(8thCir.I990Hseriousnessof 

earlier offenses not accounted for) [3, ~14J. 
U.s. v. Dycus, 912 F.2d 466 (6th Cit. 1990) (per curiam) 

(table) (score of 19, histay of serious and repeated 
ftreanns offenses) [3. #13]. 

U.s. v. Williams. 910 F.2d 1574 (7thCir. 1990) (may use old 
convictions that are not similar to current offense as part 
of "overall assessment" of defendant's criminal history) 
[3, #13]. 

U.s. v. JOMS, 908 F.2d 365 (8th Cir. 1990) (for defendant 
not sentenced as career offender only because he had not 
yet been sentenced for two prior violent felony convic­
tions) [3, #11]. 

U.S. v. McKenley,895 F.2d 184 (4th Cit. 1990) (past acquit­
tals by reason of insiuUty) [3. #2]. 

U.s, v. White, 893 F.2d 276 (10th Cit. 1990) (consolidation 
of prior offenses) [3, #1]. 

ii. Criminal Conduct While on Release 

U.s. v. George, 911 F.2d 1028 (5th Cit. 1990) (per curiam) 
(fled jurisdiction whileon bond before sentencing) [3, #14}. 

U.s. v. FranJdin, 902 F.2d SOl (7lb Cir.) (continued drug 
activity while out on bond for drug charge). cert. denied. 
111 S. CL 274 (1990) [3, #8]. 

u.s. v. Fayttue, 895 F.2d 1375 (11th Cir. 1990) (post-plea 
criminal conduct) [3. #4}. 

U.s. v. Sanche:, 893 F.2d 679 (5th Cit. 1990) (continued 
unlawful conduct while on pretrial release) [3, #1]. 

U.s. v. White, 893 F.2d276(1OthCit. 1990)(currentoffense 
committed while out on bail) [3, #1]. 

iii. Similarity to Prior Orrease 

U.s. v. Williams.910F.2d 1574 (7thCit. 1990) (po<X'similar 
adult conduct not resulting in conviction) [3, #13]. 

U.s. v. BarMs. 910 F.2d 1342 (6th Cir. 1990) (committed 
offense two months after release from prison on prior 
conviction for same offense) [3.112]. 

U.s. v. Gaddy, 909 F.2d 196 (7th Cit. 1990) (pending 
charges of similar criminal conduct) [3, # 11]. 

U.s. v. Chtrve:-Botello, 90S F.2d 279 (9th Cit. 1990) (per 
curiam) (similarity to prior offense) [3, #9]. 

U.S. v.Stacy,904 F.2d 38 (7thCit. 1990) (percuriam)(table) 
(similarity and proximity in time to prior offense) [3, #9}. 

U.s. v. Carey. 898 F.2d642 (8th Cir. 1990)(twopriorsimilar 
offenses failed to deter; departed above statutory manda­
tory minimum) [3, #5]. 

Iv. Discipline Problems ia Prison 

U.S. v. Montenegro-Rojo, 908 F.2d 425 (9th Cir. 1990) 
(discipline problems during earlier prison term) [3,1# 11]. 
vacating prior opinion at 900 F.ld m6 [1, #7). 

U.S. v. Keys. 899 F.2d 983 (lOth Cit.) (prior prison discipli­
nary record). urI. denied. III S. CL 160 (1990) [3,1#5]. 



Guideline Sentencing Update 

b. Upward Departure Not Warranted 

U.S. v.Leake, 908 F.2d 550 (9th Cit. 1990)(convictions 100 

old for criminal history score must be similar to current 
offense to be used for departure) [3, # 10J. 

U.s. \I. Robison. 904 F.2d 365 (6th Cir. 1990) (to career 
offender status based on offenses not counted under that 
guideline) [3, #8]. 

U.s. \I. Hawkins. 901 F.2d863(IOthCir.l990)C'nearmiss" 
on career offender status) [3, #7]. 

u.s. v. Cantu.-Dominguez, 898 F.2d 968 (5th Cir. 1990) 
(history of arrests without convictions) [3, #6], 

u.s. v. Schweihs. No. 88 CR 763 (N.D. Ill. Feb. 16. 1990) 
(general ties to organized crime) [3. #4]. 

c. Downward Departure Warranted 

U.s. v. Smilh. 909 F.2d 1164 (8th Cir. 1990) (for career 
offender for minor natme of crimes, brief criminal career, 
youth, barely qualifying as career offender) [3, #11]. 

U.s. v.Brown. 903 F.2d S40(8thCir.I990)(maybeconsid· 
ered for career offenders) [3. #8]. 

d. Downward Departure Not Warranted 

U.s. v. Gonzalez-Lopez. 911 F.2d 542 (11th Cir. 1990) (for 
career offender fact that prior offenses involved only 
threat of, not actual, violence, or that sentence deemed 
"too harsh," not valid grounds for departUre) [3, '13]. 

e. Computation-Use Category That Best Repre­
sents Defendant's Prior Criminal History 

U.s. v. Richison. 901 F.2d 778 (9th Cir. 1990) (per curiam) 
[3. #8]. 

U.s. v. Allen. 898 F.2d 203 (D.C. Cir. 1990) [3,'5]. 
U.s. \I. Harvey. 897 F.2d 1300 (5th Cir. 1990) (affinning 

despite failure to consider next bighercategory) [3,'5]. 
U.s. v. Kennedy. 893 F.2d 825 (6th Cir, 1990) [3, #1]. 
U.s. v. White. 893 F.2d 276 (101h Cir. 1990) [3.'1]. 

f. Computation-Departure Above Category VI 

U.s. v. Dycus, 912 F.2d 466 (6th Cir. 1990) (per curiam) 
(rable) (affmned use of hypothetical category vm foe 
criminal histocy score of19) [3,' 13], 

U.s. v. Russell. 905 F.2d 1450 (10th Cir.) (declined to im­
posefonnula),cert.denied.ll1 S. a. 267 (1990)[3.#9]. 

U.s. v.Bernhiudl. 905 F .2d343(1OthOr.199O)(same) [3.#9]. 
U.s. v. Gardner. 905 F.2d 1432 (1Oth Cir.) (proper to use 

career offender guideline as reference), cen denied. 111 
S. CL 202 (1990) [3, #9]. 

U.S. \I. Schmude. 901 F.2d 555 (7th Cir. 1990) (procedure 
when category VI inadequate; recommended consecu­
tive sentences instead of departure) [3, #6]. 

2. AGGRAVATING CIRCUMSTANCES 

a. Upward Departure Warranted 

i. Guideline Sentence Does Not Adequately 
Renect Seriousness or Offense Conduct 

U.S. v. Carpenter, 914 F.2d 1I31 (9th Cir. 1990) (giving 
weapon to juveniles, risk to others) [3. # 13]. 
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U.s. \I. Barnes. 910 F.2d 1342 (6th Cit. 1990) (guideline 
sentence would be less than that received for prior con­
viction for same offense) [3. #12J. 

U.s. v. Murillo. 902 F.2d 1169 (5th Cit. 1990)(disruption of 
governmental function. § 5K2.7. p.s.) [3. #8]. 

U.s. \I. Gomez. 901 F.2d 728 (9th Cir. 1990) (dangerous and 
inhumane treatment of illegal aliens) (3 •. #7]. 

U.s. v. Fe"a. 9OOF.2d 1057 (7th Cir. 1990)(seriousness of 
offense) [3. #7]. 

U.s. v.Reeves.892F.2d 1223 (5thCir. 1990)(intendedbribe 
to be much larger than amount paid) [3, '2]. 

U.s. v. Schweihs, No. 88 CR 763 (N.D. lli. Feb. 16.1990) 
(tiestoorganizedcrirne used to facilitate offense) [3,114]. 

ii. Factors Not Adequately Covered in Guideline 

U.s. v. Thomas. 914 F.2d 139 (8th Cir. 1990) (dangerous 
nature of fully loaded fll'eal1Ds in illegal possession of 
weapons offense) [3, #14]. 

U.s. v. Baker. 914 F.2d 208 (10th Cir.I990) (use of explo­
sives for intimidation in bank robbery; abduction at 
gunpoint during explosives offense) [3. #14]. 

U.s. v. Fousek., 912 F.2d 979 (8th Cir. 1990) (per curiam) 
(bankruptcy trustee embezzling estate funds) [3, #13]. 

U.s. v. Pridgen. 898 F.2d 1003 (5th Cir. 1990) (inadequate 
enhark;ement for kidnapping during robbery) [3. #7]. 

U.s. v. Drew. 894 F.2d 965 (8th Cir.) (attempt to murder 
government witness). cen denied. 110 S. CL 1830 
(1990) [3.'2). 

U.s. v. Chase. 894 F.2d 488 (1 st Cir. 1990) (multiple count 
adjustment inadequate foe 15 counts of robbery) [3, #1]. 

U.s. v.Fuentes. 729F. Supp.487 (E.D. Va. 1989) (guideline 
range foe extensive CCE offense inadequate) [3. #2]. 

ill. Drug-Related Factors 

U.s. v. Shuman. 902 F.2d 873 (11 th Cir. 1990) (involving 
son in drug offense) [3.'8], 

U.s. v.Bennett. 900 F.2d 204 (9th Cir.I990) (largequantily 
of cocaine in telephone offense) [3,'7]. 

U.s. v. WillUuns. 895 F.2d 435 (8th Cir. 1990)(involvement 
in underlying drug offense) [3. #1]. 

iv. Dangerous Escape Attempt 
U.s. v. ChUueUi. 898 F.2d 373 (3d Cir. 1990) (high-speed 

chase threat to public safety. § SK.14. p.s.) [3. #5]. 
U.s. v. Bates. 896 F.2d 912 (5th Cir.) (dangerous conduct 

during escape attempt), cert. denied. 110 S. CL 3227 
(1990) [3.'5]. 

v. § SIll Factors 
U.s. v. Richison, 901 F.2d 778 (9th Cir. 1990) (per curiam) 

(alcohol and drug abuse u"exuaordinaryj [3.'8]. 
U.s. v. Guarin. 898 F.2d 1120(6thCir.I990)(extentofand 

dependence for livelihood on cocaine dealing. § 5H1.9) 
[3,'5]. 

b. Upward Departure Not Warranted 

U.S. v. Castro-Cervantes. 911 P.2d 222{9th Cit. 1990) (on 
basis that bank robber part of organized group-implic­
itlyaccounted for in § 381) [3. #13]. 
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u.s. v. Doering. 909 F.2d 392 (9th Cir. 1990) (to secure 
psychiatric lreabnent for defendant) [3, # 11]. 

U.S. v. Enriquez-Munoz. 906 F.2d 1356 (9th Cir. 1990) (to 
equalize sentence with codefendant's, for type and num­
ber of weapons, greed) [3, #9]. 

U.s. v. Colon. 905 F.2d580(2dCit.I990)(drugsinrelevant 
conduct-use in base offense level) [3. #8]. 

U.s. v. Miller. 903 F.2d 341 (5th Cit. 1990) (prior consoli­
da1ed sentences, alcohol dependency) [3. #8]. 

U.s. v.McDoweli. 902 F.2d451 (6th Cit. I 99O)(conduct in 
dismissed count, dangers of crack h~) [3, #6]. 

U.s. v.HawldflS. 901 F.2d863 (10th Cit. 1990)(falseclaim 
of weapon, threat, drug addiction, "near miss" on career 
offender'status) [3, #7). 

U.s. v. Chiarelli. 898F.2d 373 (3d Cit. 1990) ("magnitude 
of the thievery") [3, #5]. 

U.s. v. Robinson. 898 F.2d 1111 (6th Cit. 1990) (for in­
criminating information prohibited by § IB1.8) [3, #4]. 

U.s. v. Ceja-Hernant:kz. 895 F.2d 544 (9th Cit. 1990) (per 
curiam) (immigration defendant!s anticipated de porta­
tion)[3, #1]. 

c. Computing Extent or Departure 

U.S. v. Carpenter, 914 F.2d 1131 (9th Cit. 1990) (linked 
extent to analogous guidelines) [3. #13]. 

U.s. v.Pearson. 911 F.2d 186 (9th Cit. 1990) (by analogy to 
relevant guidelines; do not compare to pre..QuideJines 
sentences), amending 900 F.2d 1357 [3, #6]. 

U.s. v. Landry. 903 F.2d 334 (5th Cit. 1990) (link extent of 
departure to analogous guideline) [3, #8] 

U.s. v. Shuman. 902 F.2d 873 (11th Cit. 1990) (reasonable 
compared to enhancements for similar factocs) [3, #8]. 

U.s. v. Ferra. 900 F.2d 1057 (7th Cit. 1990) (link departure 
calculations to structure of Guidelines) [3, #7]. 

U.s. v. Kim. 896 F.2d 678 (2d Cit. 1990) (multiple counts 
procedure. § 3Dl.l-.5, to guide departure based on 
misconduct not resulting in conviction) [3, #3]. 

U.S. v. Schweihs. No. 88 CR 763 (N.D.lll. Feb. 16,1990) 
(using analogous specific offense characteristic as refer­
ence point) [3, #4]. 

3. MrrIGATING CIRCUMSTANCES 

•• Downward Departure Warranted 
i. Personal Circumstances 

U.S. v.Jagmoha!l. 909 F.2d 61 (2d Cit. 1990) (employment 
record, naivete displayed in committing offense) [3,#10]. 

U.S. v. Morales. 905 F.2d 599 (2d Cit. 1990) (extreme 
vulnerability to in-prison victimization) [3. #9]. 

U.s. v. Big Crow, 898 F.2d 1326 (8th Cit. 1990) (unusual 
personal circumstances, §§ SH1.5, 5H1.6, p.s.) [3, #4). 

U.S. v. Harrington. 741 F. Supp. 968 (D.D.C. 1990) (fust­
time offender with history of drug addiction whose pro­
gress in treatment indicated likelihood of successful 
rehabilitation) [3, #13]. 

U.S. v. Mills. No. 88 CR 956 (S.D.N.Y. Jan. 17, 1990) 
(combination of extraordinary personal circumstances. 
U.S.S.G. § 5H1.6. p.s.) [3.#2]. 
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it Other 
U.S. v. Whitehorse. 909 F.2d 316 (8th Cir. 1990)(forescape 

defendant with alcohol problem because authorities 
should not have granted unsupervised furlough) [3, # 12]. 

b. Downward Departure Not Warranted 

I. Personal Circumstances 
U.s. v. Deane. 914 F.2d II (1st Cit. 1990) (exemplary 

employee and father) [3, #14]. 
U.s. v. Goff. 907 F.2d 1441 (4th Cit. 1990) (cumulation of 

personal factors) [3, #10]. 
U.s. v. Brand. 907 F.2d 31 (4th Cit. 1990) (personal circum­

stancesandimpactofimprisonmentonchUdren) [3,#10]. 
U.S. v. Pouy. 902 F.2d 133 (1st Cit. 1990) (pregnancy, 

huSband's incarceration. lack of nearby halfway house; 
may not use "tocality of circumstancesj [3, #8]. 

U.s. v. Brewer. 899 F.2d 503 (6th Cit.) (personal circum­
stances), un. denied, IllS. CL 127 (1990) [3, #5]. 

U.s. v. Van D.,u, 895 F.2d 984 (4th Cit.) (''rehabilitative 
conduct" after arres~ before senaencing). cen.denied. 
IllS. CL 112 (1990) [3, #2]. 

ii. Other 
U.s. v. Deane. 914 F.2d 11 (1st Cit. 1990) (degree of seri­

ousness of child pornography offense, lack of counseling 
program in prison) [3, #14]. 

U.s. v. Parker. 912 F.2d 156 (6th Cit. 199O)(to hannonize 
sentence with cOOefendant's when conduct and records 
dissimilar) [ 3, #12]. 

U.s. v. Alvarez-Cardenas. 902 F.2d 734 (91.h Cit. 1990) 
(possible deportation) [3, #7]. 

U.s. v.Hays. 899F.2d515 (6th Cit. 1990)(forsmallamount 
of drugs and non-violent criminal history of career of­
fender) [3, #5]. 

U.s. v. Rosen, 896 F.2d 789 (3d Cit. 1990) (combination of 
typical factors. compulsive gambling) [3, #3]. 

4. NOTICE REQUIRED BEFORE DEPARTURE 

U.s. v. Jagmoha!l. 909 F.2d61 (2d-Cit. 1990) '(to govern­
ment before downward departure) [3, #10). 

U.s. v. Anders. 899F.2d 570 (6th Cit. I 99O)(satisfied when 
PSI or court identifies factors and allows oppextunity for 
comment) [3, #6] . 

U.s. v. HerntJlllkz. 896 F.2d 642 (1st Cit. 1990) (satisfied 
when facts in PSI received before sentencing and argu­
ment allowed) [3, #3). 

U.s. v. Acosta. 895 F.2d 597 (9th Cit. 1990) (requirement 
mel when factors listed in PSI and commented on by 
defendant before sentencing) [3, #2]. 

U.S. v. Michoel. 894 F.2d 1457 (5th Cit. 1990) (not required 
before sentencing hearing even when court ignores PSI 
recommendation and departs) [3, #2]. 

U.S. v.BurflS. 893F.2d 1343 (D.C. Cir.I990)(notrequired 
before sentencing hearing if facts in PSI) [3, #1]. 

S. STATEMENT OF REASONS FOR DEaARTURE 

U.S. v. Murillo. 902 F.2d 1169 (5th Cir. 1990) (may rely 
solely on infonnation from PSI) [3. ##8]. 
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u.s. V. GDYOU. 901 F.2d 746 (9th Cit. 1990) (must give 
specific reasons for extent of departure) [3, #1]. 

U.S. v.Michae/.894F.2d 1457 (5lhCit. I 99O)(reasons must 
be supported by evidence in record) [3, #2]. 

U.S. v. Newsome. 894 F.2d 852 (6th Cit. 1990) (make spe­
cific finding in open court) [3, #2]. 

U.S. v. Kennedy. 893 F.2d 825 (6th Cit. 1990) ("long history 
of violation of the law" notsufficiently specific) [3.#1]. 

6. SUBSTANTIAL ASSISTANCE (§ 5K1.1, 18 U.s.C. 
§ 3553(e» 

a. Departures 

u.s. v. Wilson. 896 F.2d 856 (4th Cit. 1990) (no lower limit 
on § 3553(e) departure-may impose probation) [3, #3]. 

b.PI'ocedure 

U.s. v. Damer. 910 F.2d 1239 (5lh Cit. 1990) (per curiam) 
(afrer motion court retains discretion to depart) [3, # 13]. 

U.S. v. BrtlWn. 912 F.2d 453 (lOth Cit. 1990) (confidential 
memo not "functional equivalent" of motion) [3, #12]. 

U.s. v.Howard.902F.2d894 (11th Cit. 1990)(must rule on 
§ 5K 1.1 motion at sentencing. may not postpone) [3, #9]. 

u.s. v.BrlUW, 897F.2d 691 (3d Cit. 1990)(§5Kl.l requires 
government motion; court must consider cooperation in 
sentencing within range) [3, #4]. 

U.s. v. Rexach. 896 F.2d 710 (2d Cit. 1990) (§ 5Kl.1 
requires government motion; plea agreement regarding 
discretion to move may be reviewed for bad faith) [3, #3]. 

U.s. v. Lewis, 896 F.2d 246 (7th Cit. 1990) (upholding 
§ 5K1.l requirement for government motion) [3, #3]. 

u.s. v. Alamin. 895 F.2d 1335 (11th Cit.) (government 
motion required; may consider assistance in senlencing 
within range). cert. denied. III S.CL 196 (1990) [3,#4]. 

U.s. v. Cokman. 895 F.2d SOl (8th Cit. 1990) (letters not 
functional equivalent of motion; plea agreement binding 
government to me motion enforceable) [3. #2]. 

U.s. v. Peralta. 741 F. Supp. 1197 (D. Md. 1990) (court may 
only consider- factors reJating to substantial assistance, 
not unreJated grounds for departure) [3, #13]. 

G. Sentencing Procedure 
See also Specific Headings 

1. PLEA BARGAINING 

U.S. v. Kemper, 908 F.2d 33 (6th Cit. 1990) (error to reject 
plea agreement that stipuJated to amount of drugs, and 
thus guideline range, wilhout granting defendant oppor­
llmity to withdraw plea. § 6B 1.3, p.s.) [3, #12]. 

U.s. v. Roberts. 898 F.2d 1465 (lOth Cit. 1990) (use more 
serious offeme established by plea, § 1 B 1.2(a» [3, #5]. 

U.S. v.Salva. 894 F.2d 225 (7thCit.199O) (need not inform 
defendant of guideline minimum before plea; recom­
mends plea be accepted after PSI released) [3, #l]. 

U.s. v. Foreman. 894 F.2d 1337 (6lhCit. 1990) (per curiam) 
(table, unpub.) (not required to inform defendant of 
offense level and criminal history before plea) [3, til]. 

U.S. v. Burns. 893 F.2d 1343 (D.C. Cit. 1990) (plea agree­
ments should address possibility of departure) [3, tI 1 J. 
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U.S. v. Moya. 730 F. Supp. 35 (N.D. Tex. 1990) (not bound 
by amount of drugs in plea agreement) [3. #2]. 

2. BURDEN OF PROOF 

. U.s. v. Unger, - F.2d - (lst Cjr. Sept. 28, 1990) (on 
defendant to show prior conviction invalid) [3, #14]. 

U.s. v. Newman, 912 F.2d 1119 (9th Cit. 1990) (on defen­
dant to show prior conviction invalid) t3: #14]. 

U.S. v. Restrepo, 903 F.2d 648 (9lh Cit. 1990) (heightened 
preponderancestandardforenhancementfactors) [3,#7]. 

U.s. v. Frederick, 897 F.2d 490 (lOth Cit.) (preponderance 
of evidence for senlencing factors). CUI. denied. 111 S. 
CL 171 (1990) [3, #3]. 

U.s. v. Rodriguez. 896 F.2d 1031 (6th Cit. 1990) (on party 
seeking adjustment, preponderance of evidence) [3, #3], 

u.s. v.Alstoll. 895 F.2d 1362 (11th Cit. 1990) (preponder­
ance of evidence for drug quantity) [3, #5], 

U.s. v. Kirk, 894 F.2d 1162 (10th Cit. 1990) (on party seek­
ing adjusbnent, by preponderance of evidence) [3, #1]. 

U.s. v. Howard. 894 F.2d 1085 (9th Cit. 1990) (on party 
seeking adjustment, by preponderance of evidence; on 
government for facts establishing offense level) [3, # I]. 

3. MAY USE CONDUCT FROM PRIOR ACQUlTfAL 

U.s. v. Rodriguez-Gonzalez. 899 F.2d 177 (2d Cit.) (for 
weapon enhancement under § 201.1 (b)(l». cerl. denied. 
111 S. CL 127 (1990) [3, #6]. 

4. EVIDENCE FROM ANOTHER TRIAL 

U.s. v.NotrDngelo. 909 F.2d363 (9th Cit. 199O)(allowedto 
adjust offense level, requires notice) [3, #101. 

u.s. v. Castellanos. 904 F.2d 1490 (llt1fCit. 1990) (follow 
procedural safeguards in § 6A 1.3 of Guidelines; vacating 
and clarifying earlier opinion, 882 F.2d 474) [3, #9J. 

U.s. v. Chandler, 894 F.2d463 (D.C. Cit. I 990) (percuriam) 
(table, unpub.) (may not use for drug quantity) [3, #1]. 

U.s. v. Luna. 734 F. Supp. 552 (D. Me. 1990) (may be used 
to detmnine drug quantity) [3, #6]. . 

5. F AC11JAL DISPUTES 

U.s. v.Fortier,911 F.2d 100 (8th Cit. I 99O)(may not mate 
fOlding based on multiple hearsay without independent 
flfKling that hearsay is reliable) [3, #12]. 

U.s. v. Willard. 909 F.2d 780 (4th Cit. 1990)(may not avoid 
resolving factual dispute by sentencing wilhin overlap­
ping guideline range without express dete.nn ination sen­
tence would be same in absence of dispute) [3, #11]. 

U.S. v. Moreno, 899 F.2d 465 (6lh Cit. 1990) (offense level 
not limited by amount of drugs in jury verdict) [3, #5]. 

6. CONDUCT OF SENTENCING HEARING 

U.s. v. Howard. 902F.2d 894 (11th Cit. 1990)(muSl rule on 
§ 5Kl.1 motion at sentencing, may not postpone) [3, #91. 

u.s. v. Jones. 899 F.2d 1097 (I Ilh Cir.) (directing district 
courts to elicit full objections to sentencing findings), 
cert. denied, IllS. Cl 275 (1990) [l,Jt8]. 

U.S. v. Wivell. 893 F.2d 156 (8th Cit. 1990) (18 U.S.C. 
§ 3553(c) requirement for statement of reasons met when 
reasons on record of proceedings in open court) [3, til]. • 
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V.S. v. ATMperosa. 728 F. Supp. 1479 (D. Hawaii 1990) 
(extending Jencks Act. 18 U.S.C. § 3500, to government 
witnesses' statements at sentencing hearings) [3. #1]. 

7. RULE 35 
v.s. Y. Emanuel. 734 F. Supp. 877 (S.D. Iowa 1990) (extent 

of reduction under Fed. R. Crim. P. 35(b) cannot be 
limited by government) [3, #8]. 

H. Appellate Review 
1. PROCBDlJIlE FOR REvIEW OF DEPARnJRES 

U.S. Y. Gayou. 901 F.ld 746 (9th Cir. 1990) (standards of 
review for departures) [3. #1]. 

U.S. v. Lang, 898 F.ld 1378 (8th Cir. 1990) (three-step 
procedure of Diaz-Villaj'ane) [3. #61. 

US. v. Lira-Barraza. 897F.2d981 (9thCir.I990)(five-step 
procedure) [3. #4]. 

2. DISCR.E110NARY REFUSAL TO DEPART DOWNWARD 

a. Not Appealable 
U.s. v. Bayerle, 898 F.2d 28 (4th Cir.), cert. dt:nied. 111 

S. Ct 65 (1990) [3, #4]. 
v.s. v. Morales, 898 F.ld 99 (9th Cir. 1990) [3. #4]. 
V.s. v. EvidenJe, 894 F.ld 1000 (8th Cir.). cert. dt:njed. 110 

S. CL 1956 (1990) [3. #2]. 

b. Extent 01 Departure Not Appealable 
US. v. Dean, 908 F.ld 215 (7th Cir. 1990) (rule applies 

equally to substantial assistance departures) [3,1'11]. 
U.s. v. Vizcarra-Angulo, 904 F.ld 22 (9th Cir. 1990)[3,#10]. 
US. v. Parker, 902 F.ld 221 (3d Cir. 1990) [3, #10). 
U.s. v. PigMtti. 898 F.ld 3 (1st Cir. 1990) [3. #4]. 
U.s. v. Wright. 895 F.ld 718 (111h Cir. 1990) (per curiam) 

[3, #4]. 

3. PROPER AND IMPROPER GROUNDS FOR DEPARTURE 

U.s. v. Jagmohan, 909 F.2d 61 (ld Cir. 1990) (two proper 
grounds sufficient despite improper ground) {3. #10]. 

U.s. \I. Zamarripa. 90S F;.2d· 337 (10th Cir. 1990) (must be 
remanded) [3. #10]. 

U.s. v. FrankU,., 902 F.2d SOl (7th Cir.) (may uphold when 
proper and impoper grounds given). cert. dt:njed, 111 
S. CL 274 (1990) [3. #8]. 

4. OVERLAPPING GUIDELINE RANGES DISPUI'E 
V.S. v. Wi/lard, 909 F.ld 780 (4thCir.199O)(may notavoid 

resolving factual dispute by sentencing within the over­
lap without making an express determination sentence 
would be the same in absence of dispute) [3, #11]. 

U.S. v. Dillon, 90S F.ld 1034 (7th Cir. 1990) (may be 
unresolved if same sentence would be imposed) [3, #19). 

U.S. v. Luster, 896 F.ld 1122 (8th Cir. 1990) (remanding 
sentence at bottom of erroneous guideline range) [3. #3J. 

6.OnmR 
u.s. v. Jones, 899 F.2d 1097 (11th Cir.) (directing district 

courts to elicit full objections to sentencing findings). 
cert. dt:nkd. 111 S. CL 275 (1990) [3. #8]. 

Volume 3 • Index • October 29, 1990. Page 8 

I. Challenges to Guidelines and 
Sentencing Reform Act 

3. REJECTING CHALLENGES TO SPECIFIC PROVISIONS 

U.s. v. Foote, 898 F.ld 659 (8th Cir.)(discretion of prosecu­
ta to charge use of frrearm in drug offense as substantive 
crime or enhancement under § 201.1). cert. denjed, 111 
S. Ct 112 (1990) [3, #S]. 

U.s. v.Roberts, 898 F.2d 1465 (10th Cir. 1990)( § IB1.2(a) 
not WlCOnstitutionaUy vague) [3. #5]. 

U.s. v. Belgard. 894 F.2d 1092 (9th Cu.) (role of probation 
offICerS). cert. dt:njed, 111 S. CL 164 (1990) [3, "2]. 

U.s. V. Evidt:nte, 894 F.ld 1000 (8th Cir.) (escape guideline. 
§ 2Pl.l, complies with statute), cert. dt:nied. 110 S. CL 
1956 (1990) [3. #2]. 

U.s. V. Bu.ckMr, 894 F.2d 975 (8th Cir. 1990) ("100 to 1 
ratio" of cocaine to cocaine base, § 2Dl.l(c» [3, #2]. 

4. UPHOLDING CHALLENGES TO SPECIFIC PROVISIONS 

U.s. V. Suarez. 911 F.2d 1016 (5th Cir. 1990) (applying 
amended § 1 B 1.3(a)(3), effective before sentencing but 
after anest., that could increase sentence, violates ex post 
facto clause) [3. #12]. 

J. Decision to Apply Guidelines 
u.s. v.RL.C.,-F.ld-(8thCir.SepL 12. 1990) Guvenile 

sentenced under 18 U.S.C. § S037(c) may not receive 
term greater than adult under Guidelines) [3. # 14]. 

U.s. v. Norquay, 90S F.2d 1157 (8th Cir. 1990) (apply to 
Indian Major Crimes Act. limited by state law maximum 
and minimum sentences) [3. #10]. 

U.s. v.Leake,90S F.2d5SO(9thCir.I990)(applytoassimi­
lative crimes. limited by state law maximum and mini­
mum sentences) [3. #10]. 

K. Probation and Supervised Release 
1. REvOCATION OF PROBATION 

u.s. V. Von Washington,-F.ld-(8thCir.SepL28.1990) 
(per curiam) (agreeing with 5mbh. infra) [3, #14]. 

U.s. v. Smith, 9(f1 F.2d 133 (11th Cir. 1990) (new sentence. 
including a deparb.lre. limited by sentence authorized for 
original offense) [3,#11]. 

2. REvOCATION OF SUPERVISED RELEASE 

U.S. V. Scroggins, 910F.2d768(11thCir.I990)(percuriam) 
(may imposcfull aerm of release after revocation) [3,#13]. 

U.S. v. Dillard, 910 F.ld 461 (7th Cu. 1990) (not limited by 
guideline term for original offense; may sentence to full 
release term less time served in prison) [3, #12]. 

U.S. v.Lockard,910F.2d542(9thCir.1990)(maysenteDCe 
to full term of supervised release) [3, #11]. 

U.S. v. Be/w!z/tQd. 907 F.ld 896 (9th Cir. 1990) (may not 
impose additional tenD of supervised release) [3. "11]. 

Note: The Sentencing Commission h83"1ssued new policy 
statements, effective Nov. I, 1990, covering violations of 
probation and supervised release. See U.S.S.O. § 7B 1. 
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Sentencing Procedure 
D.C. aDd Third Clreults bold that ualawfuDy seized 

e¥ideDce dlat would be exduded at trial IDay be coosid­
erect Ia seateDdDI UDder GuldelDes. In tho Third Circuit 
case, DBA agentS acdng on a dp conducted a warrantless 
search of an apanment and seized 198 grams of cocaine. 
Defendant arrived at the scene and was arrested; his car was 
searched and a kilogram of cocaine was seized. The d.isbict 
courtruled the kilogram from the car wouJd besuppR!SSCd. but 
not the 198 grams from the apartmenL Defendant and the 
go\'Cl1UDel1llheo erIIeIed into a plea agR:ement. pan of which 
stipular.cd dial tho amount of cocaine for sentencing purposes 
was 100-200 grams. The agreement also stared the court was 
DOl bound by the stipulaboa. 1becourt included the kilogram 
of cocaine in the sentcDCing calculations. despite objections 
by bodI defcadaot and prosecutor, and refused defendant's 
request to wilhdraw his guilty plea. 

The appeUar.e court arranned: "Consideration of the sup­
pressed evidence is consistent wilh tho caselaw on the exclu­
sionary rule and follows the weU-established practice of 
receiving evidence relevant to SCI1tencing from a broad spec. 
ttum of sources. We hold.l.berd'ore.l.hat evidence suppressed 
as in violation of the Founti Amendment may be considered 
indelmniningapprqxialc guidclineranges." Thecourtnotcd 
it Mneed not address tho situation ••• where ••• evidence was 
illegally seized for the purpose of enhancing the sentence." 

As to the wilhdrawal of the guilty pl~. the court held that 
Min the unusuat cin:umstances present here. defendant is 
entitled to relief." At the plea colloquy the d.isbict court had 
indicaIcd lhalonly the 198 grams would be used insenlencing; 
it was after pqwaIioa d. the PSI1hat the issue of including 
the kilogram arose. Tbus. Ma legal issue unforeseen by the 
pI.'OSeCUtion. defenseandapparendy the court ilself, frustraIcd 
an agr=neot clearly cootempJared by all conc:emed. The 
sentence ewlwd not from a routine compulation per se or 
newly discoven:d infonnation. but reflected an unexpected 
chan&c in a c:riIk:al factor l.hat for all intents and purposes had 
been settled during Ibe plea colloquy.!' It was left to the district 
court 10 delcnninc on remand "whether 10 grant specific 
paformance or allow withdrawal of the plea." 

U.S. v. Torres. 926 F.2d 321 (3d Cir. 1991). 

In the D.C. Circuit case. undercover police made a con­
trolled buy of $50 worth of crack cocaine at an apartment. 
Wilhin minutes an awaiting arrest team rorcibly entered the 
apartment without a warrant. arrested defendant, searched the 
apartmentand seized evidence. Defendant moved to suppress 
evidence obtained from the search. The parties agreed thal the 
contested evidence would not be used at trial. but the govern­
ment reserved the right to introduce it at sentencing. 

The acntencina court aDowed the contested evidence­
weapons and mcxcdrugs-to be used in computing the guide-­
linesenleDCe. with theat:sultthatdefendanl's SCI1tencingrange 
increasccl from 27-33' mootbs to 235-293 months. Defendant 
8IJUCd dial use ~ evidence seized in l.he ~ search 
violart.d his Fourth Amendment rights and that the exclusion-­
ary rule sbould be applied at sentencing as well as at uia1. 

'Ibe appeUare court. citing To"es. held that Mevidence in­
admissible at Irial may be. admissible at SCI1tencing," and 
"under the circumstances ~ this case the delaTent effect [of 
cbc exclusionary rule] would not outweigh the detrimental 
effect of excluding l.he evidence. • • • Where there is no 
showingofa vioIationoftheFourtb AmendmcntpurposefuUy 
designed 10 obtain evidence to increase ~ defendant·s base 
offense leYd at sentencing. this police misconduct is not 
suffICient 10 justify inted'cring wilh individualized sentenc­
ing." 'Ibe court left open ""1he question whether suppression 
would be necessary and proper at the sentencing phase where 
it is shown lhatthe policeacteclegregiously .e.g.. by undertak­
ing a warrandess search for the very purpose of obtaining 
evidence 10 inmIase a defendant's sentence." 

U.s. v.McCrol')'.No.89·3211 (D.C.Cir.AprU 12. 1991) 
(SenleUe.l.). 

Departures 
NiDth C1rcvit holds upward departure may not be 

based OD conduct DDderlyial crimiual charge OD which 
dereadaDt was acquitted; also reverses impositiOD or con­
secutive seDteac:es and rejects departure grounds. De· 
fendant was triedoncharpsoffarstdegrcc murdez and assault 
wi ... intent to commit murder. but coovicted on the lcssct 
included offenses ofvolurdaly manslaugbtcrand assault with 
a dangerous weapon. The pn:=sen1ClX:c report included a re. 
duction for acccpcance of responsibility and noted l.hat two 
prior biba! court coavictions DOl included in the criminal 
hislOry score might wanant departure under U.S.S.O. 
n 4Al.2(i) and4AI3(a). p.s. Wilh a depanure. the report 
calculated a maximum sentencing range of 63-78 months. 

Thedistrlctcourtsentenced defendant 10 180 months. The 
court denied tbe reduction for acceptance of responsibility. 
enhanced the sentence for abe discharge of a fueann. and 
departed for inadequatcaiminal history score. Thecowt also 
determined lhatdeparture was warranted under § SK2.1. p.s. 
because it found the facts showed lhat defendant intended to 
kill or seriously injure his victims. The court imposed con­
secutive sentences for the two orren~ lhus effectively 
aggregating the statutory maximum sentences of ten years for 
voluntary manslaughter and five years for the assault. 

The appellate court reversed and remanded, with the 
majority holding that the grounds for departure and imposi-

Not for Citation. Gllitkline Selllencing UpdaJe is provided (or informatioo only. It should not be cited. either in opinions Of otherwise. 
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lion of consecutive sentences were improper. 1be court held 
unanimously that the defendant "should have been notified 
before sentencing that the court intended (I) to deny him the 
aa:eptanCe of n:sponsibility reducdon. (2) to depart from the 
Guidelines based on [his] state of mind. (3) to eobance the 
sentence based on the fireann d.iscbarge, and (4) 10 NO the 
sentences consecutively rather than CODCUI'IaIdy." The court 
also stated that sentencing courts should "explain the roleeteh 
factor played in the departure decision ••. [and] ••• indicate 
the extent eteh factor played in increasing the sentence. " 

Volwne 4· Number 1· April 25, 1991 • Page 2 

sentences of$5O 01' 25 days for the fU'St conviction, $150 or 15 
days for the second. Noting that "criminal history departmes 
are warranted only when the criminal hisulry categOl)' 'sig­
niflC8l1t1yunder-represenlStheseriousnessorthedefendant's 
crimiDaI hisfIJry ~ the IikeUhood Ibat the defendant will com­
mit further crimes. , .. the court held that the tribal convicdons . 
""are simply not serious enough to warrant an upgmdc in 
Brady's criminal history category," In addition. the convic· 
tions were uncounseJed. and the court held Ihat an uncoun­
seledconvicdon where defendant did not waivccounsel c::ould 
not be used coIlarelally to impose an increased ICI1n of 
i.mprisonment on a subsequent conviction. Tbc court did DOt 
rule on wheaber the conduct underlying the prior convictions 
cwld provide a basis fordcparture. Cf. U.s, Y. Edford,910 
F.2d 216, 220 (5th Cit. 1990) (may count prior unc:ounse1ed 
misdemeanor convictions in criminal history score). 

U.s. v. Brody, No. 89·300074 (9th Cr. Mar. 18, 1991) 
(Pregerson., J .). 

On the accepcance ofresponsibiUty issue, the court found 
that "[b]ecause die ••• reducdon was included in the 1"­
sentence~ Brady was led to believe Ibat Ibis issue would 
not be raised It die sen~ing hearing •••• The semeacing 
court should have II1icuJatcd. its reasons and justificadoas for 
denying the I 3El.1 reducdon. should have nodflCd the 
defendant before the sentencing hearing of rhcse tenlative 
fmdings, and should have held a hearing on die ••• issue" in 
order to give defendant "an adequate opportunity to present 
informadon 10 the court on his acceptanCe of responsibility." SUBSTAN11A.L AssISTANCE 

'Ibemajorityofthecowtalsoconcludedthatthedcparture Senath Circuit bolds probalioD UDder 11 U.s.C. 
itseJfwas impropet.ltbcld&hatt.hcsentcncingcourtc::ouldnot 1 3553(e) is DOt permitted wbea specU"aqlly probibited by 
base the sentence on facts underlying an acquiUal. reasoning statute of COOvictiOD; deUaates method to determlDe ft· 

that "[w]e would pervert our sysum of justice if we allowed teDt of substaatial usistaace departures. Defendant was 
a defendanllO suffer punishment for a criminal charge for aaestcd for possessing almost four kilograms of heroin. She 
which he or she was acquitted. Tbc Guidelines JeCOgRizc that c:oopcrated with the government. which later moved under 
voluntary manslaughter is to be punished less severely than 1 3553{e) f~ departure from the ten-year mand.aIay mini­
murder by setting a lower base offense level for voluntary mwnandrecommcndedasbt-yeartcrm. Tbecourtsentenced 
manslaughter &han for murder. A sentencing court should DOt defendant 10 probation and the government appealed. 
be allowed to circumvent this statutory ditccdve by making a Theappella1ecoun vacated and remanded. Defendant was 
flDding of fact-wKler any standanI of proof-tbat the jury sentenced under 18 U.S.C. 1 841{b), which provides that 
has necessarily rejected by itsjudgmentofacquiuaL ••• We "[n]otwithstandingany otberprovision otlaw, the court shall 
remand this portion of the sentence noting that the jury's DOt place on probadon ••• any person sentenced UJ'ICb'this sub­
determination of Brady's state of mind is dispositive in the paragraph." This provision. the ccurt held. serves 10 "uump 
sentencing hearing, and that the sentencing court may not § 3553(e),"and distinguishes this casc from U.s. v.Diagi,892 
circumvent the jury's verdict by departing from the Guide- F.ld 31 (4th Cir. 1990) (general prohibidon against probation 
lines on this basis." Nine other circuits have considered this fOl' Class A and B felonies in 18 U.S.C. § 3561 does not 
issue and concluded that courts may consider a defendant's pm::ludc departure to probation under § 3553(e». 
conduct despite an acquittal on charges arising out of that To determine die extent of a departure for subs1antia.l 
cooduct.SuU.s. v. Avui. 922F.2d 765 (11th Cit. 1991)(pcr assistance, "only factors reladng 10 a defendant's coopera. 
curiam); U.s. v. Fonner, 920 F.ld 1330 (7th Cit. 1990): U.s. lion" may be considered. Here. the district court improperly 
v.DIUICQII. 918 F.2d 647 {6th Or. 1990); U.s. y.Rodrlgua- considered defendant's "extremely burdensome family re­
Gonzalez. 899 F.2d In (2dCir. 1990); u.s. v. Moccioia. 891 sponstbilities." The cowt held that 15H1.6, p.s., aDows 
F.2d 13 (lstCir.1989); U.s. v.Dawn,897F.2d 1444 {&hCir. considetation of family responsibilities only in determining 
1990); U.s. v.lsom, 886 F.2d 736 (4th eir. 1989); U.s. v. whether to impose restitution and fines or, if it is an option. 
]uartz-Ortega. 866 F.2d 747 (5th Cir. 1989) (per curiam); probation; they may not provide a basis for departure. 
U.s. v. Ryan, 866 F.ld 604 (3d Cir. 1989). ThecourtfurtherinsbUCtedthat,aswithaildeparbues.the 

The majority also held that"[t]he decision 10 impose con- sentence "must be linked to the structure of the guidelines," 
secutive sentences viol.a1es the Guidelines requirements" in and cowts "must employ the rationalcandmcthodology of the 
1 SO 1.2, which "determines whether the sentence should nm guidelines when considering cases not adcquarely addressed 
concurrently or consecutively •••• The concurrent-consecu- by existing guidelines. The sentencing judge is thus required 
tive determination boils down to this: consecutive sentences 10 articulate the specifIC factors justifying the extent of his 
are imposed only if 'no count carries an adeqU3le statutory depanure." The "government's recommendation should be 
maximum' 10 contain the sentence prescribed by the adjusted the starting point for the district court's analysis," and the 
combined offense level." Because the prescribed guideline coon should "examine the government's recommendation in 
range feU within the statutory maximum for voluntary man- light of factors like, but not limited to, those listed in 
slaughter, imposing consecutive sentences "is a drastic de- § 5KI.1{a)." The COUrt suggested reference io analogous 
parture from the Guidelines and an unreasonable sentence." guidelines provisions. such as § 3El. t, in detenning the 

It was also improper to use the prior tribal convictions to weight to be accorded the § 5K 1.1 (a) factors. 
depart. Defendant had been convicted of two misdemeanor I U.s. v. Thomas, No. 90·21R3 (7th Cir. Apr. 11, 1991) 

144 assault and battery offenses in 1979 and 1983, and received (Flaum, J.). 
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Departure 
Secoad Circuit Ilolds seateDcinl court .ay Dot 

depart donward because of disparity resultlq froID 
prosecutor'. plea-barplDiDl pradlces. Defendant was 
origiDally charged with possraioD with intent to disIribute 
more than five grams of aack. butpled guilty to possession of 
an unspecified quantity of aack. an offense wirh no manda­
tory minimum. Defendant was allowed to wilhdraw chis pl~ 
however, partly because the court dctaminc:d defendant did 
not ac:walIy benefit from the agreement to plead to the lesser 
charge. He was then reindicted on the original charge plus a 
count of using a fi.reann during a drug offense, 18 U.s.C. 
I 924(c), which carries a mandatory consecutive five-year 
term. Convicted aflel' a jwy Irial on borh comUs, his combined 
sentencing range was 147-168 monrhs. 

The district court found that it was "not unusual" for the 
U.S. Auomey to use § 924(c) "as a chip in plea bargaining"; 
that is. charging defendants who refuse to plead guilty wirh 
§ 924(c) if that section is applicable. but allowing similarly 
situated defendants who plead guilty to avoid § 924{c) 
charges. Because of the difference between the statutory 
penalty mandated by § 924(c) and the otherwise applicable­
and lower-two-Ievel enhancement under U.S.S.G. 
I 2D 1.1 (b){1) for possessing a weapon during a drug offense, 
the district court concluded that chis plea;bargaining practice 
creates a disparity between those defendants who plead guilty 
and those who go to trial Holding that this disparity was 
"Wlwananted .. and unforeseen by the SenlenCing Commis­
sion, the court departed on the narcotics COlDU and imposed a 
total 120-month sentence, which was wirhin the range that 
would have applied it there bad been no § 924(c) conviction 
but an enhancement WIdec § 2Dl.l(b){I) instead. 

The appeUate court vac:aICd the departure: "'TheCommis­
sion certainly considen:d that both the two-1evel enhancernent 
pursuant to U.S.S .G. § 2D 1.1 (b){ 1) and the five-year manda­
tory consecutive sentence under § 924{c) could apply to the 
same defendant, and included in the Guidelines an explicit 
instruction that in such cases only the statutory penalty should 
be imposed. U.s.S.G. § 2K2.4{a), application note 2. The0-
retically. this creates no 'disparity'; the defendant on whom 
the two-level enhancement is imposed may have engaged in 
criminal conduct similar to the conduct Wlderlying a § 924(c) 
conviction, but he has not been 'foWld guilty of similar 
criminal conduct.' 28 U.S.C. § 991(b)(1)(B)." 

Uniled States Auomcy's decision to assert or forgo § 924(c) 
charges; it exisas wbenC'W'Z the prosecutor exercises bis broad • disac:tion to forso a cbarac on which a defendant could 
legitimalel, be prosecuted. eonviclC(i and senlenced. 
Whecbcr the prosecutor declines to bring a charge at all. or, as 
is not uncommon, selects among a variety of applicable 
criminal statutes wirh different penalties. he is creating a 
'disparity' between theseoleDCCS imposed on different defen­
dants. And be undoubtedly bas the authority to do so." 

Noting rhat an upward ~ affmned in U.s. v. 
Co"ea-Vargas, 860F.2d 35 (2d Cir. 1988) had been imposed, 
in part, to "ameUorate to some exlent the skewing occasioned 
by plea bargaining." the appeUatc court left open "the possi­
bility that a prosecutor's charging decision or a plea agree­
ment could also result in omitting a mitigating circumstance 
from the caJculation of a guia1ine range, in which case a 
downward departure might be appropriarc. Here, however. 
the only "mitigating circumstance' identified is the fact lhat 
defendants who engaged in similar conduct but agreed to 
plead guilty to lesser charges received less punishment than 
[this defendant] would receive. No ground for departure 
pertaining speclfacally to this individual defendant, his con­
duct or his offense was identified. There is no viable claim 
before us of misconduct by the prosecutor or coercion of the 
defendant. •.. We an: left, rhen, wirh no remaining basis for 
departure except the judge's disapproval of the manner in 
which the United States AUomey for the Eastern District of 
New York generally exercises his d.iscIetion in negotiating 
plea agreements in narcotics cases involving use of a fareann. 
We do not believe that substituting the judge's view of the 
proper general proseculOrial poUcy for that of the prosecuttt 
constilUtes a valid ground for departw'e. .. 

U.s. v. Stanley, 928 F.2d 575 (2d Cir. 1991). 

AGGRAVATING CIRCUMSTANCES 

U.s. v.HOYlUlgowa,No.89-1048S{9thCir.Apr. 16. 1991) 
(Tang, J.) {district court may not depart pursuant to U.S.S.G. 
§ SK2.3, p.s., for extreme psychological injury to family of 
murder victim: "chis Guideline applies by its plain terms 
only to rhe direct victim of the crime and not to others affect· 
ed by the crime. such as (the victim's] family .... We hold 
that Guideline § 5K2.3 applies only to direct victims of the 
charged offense"). 

The court rejected the idea that rhe plea bargaining prac- STATEMENT OF REASONS FOR DEPARTURE 
tices of Ihe U.S. Attorney created "'unwarranted disparity' in U.S. v. Pergola, No. 90-1564 (2d Cir. April 10, 1991) 
sentencing among similarly situated defendants. The 'dis- (Kearse. J.) (although district court did not specifically e:l;· 
parity' identified by the district court ... is not limited to the plain why lesser departure would not suffice, statement that 
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"upwarddepartul'e to the maximum term of the law is required Adjustments 
by this case" implied that "anything less would be insuffi- ROLE IN mE OFFENSE 

dent" and adequately supJ)(Xted departure WIder I SK2.3 10 u.s. v. Canuh. No. 90-2079 (10th Cit. Apr. 16. 1991) 
Stabltory maximum of five years fordefcndantconYicflld of (.AIlcb"son. J.) (agreeing with U.s. Y. AJu:Inu, 92S F.2d 335 
lq)C8tCdIy threatening ex-girI.fricnd even afterbis parole WU <9th Cit. 1991) that"dle Guidelines permit courts not only to 
revoked for that conduct and he was ordered to SlOp; c:ourt compare a defendant's conduct with that of ~ in dle same 
distinguished U.s. Y. Kim. 896 F.2d 678 (2d Cir. 1990) and enlCIprise. but also with theconduc:tof an average participant 
U.s. Y. Sclui.kv.907 F.2d 294 (2d Cit. 1990). whicb had inlhaltypeofc:rime. ... InOlherwords.resonmaybehadto 
direct.cdCOUltSconsideringdeparturcsundcrf SKtooonsiclcr bodl internal and external measurements for culpability." 
next highetoffense levels in sequence. by DOling thatlhose accord U.s. v.Daughtrey. 874F.2d213 (4thCir. 1989);comt 
cases "focused soJc1y on the defendant', c:onducI" and DOl affumed Rlduction fq; min« participant slBlUS. f 3B 1.2(b). 
on "dle effect of the crimes on the victims. Though in coo- IDIl denial of minimal participant stalUS. f 3B l.2(c). because 
sicbing either type of circumstance the scn&encing c:ourt although defendant may have been least culpable member of 
should make clear on the record that it Iud considered lesser exrensive drug ring his actions were not necessarily minimal 
departures Ihan the one eventually arrived at. the requim- comparedtoaveragepardcipantsinahistypeofdrugoffense). 
mentof a specifIC stcp:.by-slep calculation and comparison U.s. v. Mardnez-Duran, 927 F.2d 453 (9th Or. 1991) 
is not particularly apt where. as beret <a) harm to the victim is (even if swute of conviction. incorporates managaial role in 
at issue,1DIl (b) the type of harm at issue is psychological offense of conviction. defendant may receive f 3B1.1 en­
rather than physical. making observation and quantifICation hancement for managerial role in relaaed criminal conduct; 
nearly impossiblej. here, defendant was convicted of renting or managing a 
MmGA11NG CIRCUMSTANCES building for the pw:pose of storing. dislribUting andJor using 

U.s. v.Perez. 7S6F. Supp.698 (E.D.N.Y. 1991) (granting heroin, 21 U.S.C. 856(a)(2), but enhancement was proper 
downward cIepartum IDlder § 51(2.0. p.s., from 41-51 months because there was "ample evidence ••• that he managed other 
to the 15 months served in pretrial detention. for a"des- drug-relarcd activities and peoplej. 
pondent and impecunious twenty-five year old woman. who VICIlM-RELA'IED ADJUSTMENTS 
hasjUSlexperiencedthesuddenandunexpecteddcathofhec U.s. v. SmUh. No. 90-2017 (lOth Cu. Apr. 16. 1991) 
only child, a son born while she was in custody after her (Bnxby,J.)(vulnerablevictimenhanccmentunderf3Al.lis 
arrest for dealing in crack •••• The Commission did not take notlimircd 10 offense of conviction and c::ouId be given 10 bank 
into account the emotional blow dealt a mocher who gives robbery defendant for related conduct'of stealing ddedy 
birth to a child while she is in cusrody. gives up her infant woman.s car that he then used in robbery-it was thus 
son to relatives because she cannot adequately care for it improper for sentencing cowt to use car theft as basis for 
during her inc:areezation. and then is infooned, while SliD in deparlureratherthan § 3A1.1 adjusll1lent; however, "'elderly' 
jail, of his sudden and inexplicable death. Even the most status"doesnotpersedemonsttatevu1neobiIity.andf3A1.1 
inhuman would consider this cruel punishment dealt by the "requires analysis of the victim·s personal or individual vul­
faleS sufficient retribution for her transgreSSi.oo. TheIe are nerability" to defendant's criminal conduct). 
occasions where the law's implacability must bend and give 
homage Ihrough compassion 10 humanity's frailties and Criminal History 
nacwe's cruelties. This is such a case. ••• The government CA.LClJLAllON 
docs not object. j. U.s. v. Query, 928 F.2d 386 (lith Cir. 1991) (drug 

amounts from related Stale offense were properly added to 
Offense Conduct offense level rather than using the state conviction 10 increase 
DRUG QUAN111Y criminal history score even though state sentence was im-

u.s. v. MirtJllda-Oniz. 926 F.2d In (2d Cir. 1991)(d.e- poscdpriorlOfcderalsentenco-underf4Al.2(a)(1)a"prior 
fendant. convicrcd of conspiracy to distribute cocaine after he senacnce" must be Mforconductnotpartofthe instantoffense," 
joined conspiracy for only a single transaction involving one and here the Slate and federal offenses were part of the same 
idiogram of cocaine sbonly before conspiracy ended. should course of conduct). 
have offense level determined on basis of that one kilogram 
without also including 4-S kilograms of cocaine distriburcd Sentencing Procedure 
by conspiracy before he joined: '''The laae-eDttring cocon- HURSA Y 

spirator should be sentenced on the basis of the full quantity U.s. \I. Query. 928 F.2d 386 (11th Cir. 1991) (not error 
of narcotics distributed by olber members of Ibe conspiracy for district court to rely solely on hearsay testimony from pre­
only if. when he joined Ibe conspiracy, he could reasonably senlence reports of non-testifying co-conspiraror 10 support 
foresee the distributions of future amounts. or knew or rea- fmdings as to amount of drugs. role of defendant. acceptance 
sonably should have known what the past quantities were"; ofresponsibility,andobslrUCtionofjustice-defendantfailed 
fact that defendant was convicted of conspiracy 10 distribute to show statements were unreliable, and "both the Sentencing 
more than five kilograms of cocaine is not binding at sen- Guidelines and case law from this circuit pennit a district 

ttee~nc~in~g~a~s~to~dru~g~am~o~un~t!=).===========================~~C~ourt~l~O=CO=n::si:::der=rc=li=a:::ble=hear=sa:::y::e::v:::id;:::c::::ncc=a=l 5e=nl=Cfl=c=in:::g':::::'). 
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Departures 
SUBSTA.NTIA.L AssISTANCE 

NIDIII Circuit lIolds goverDmeDt m., DOt limit 
SUbstaDtIaI.ssktaace motloD to f SKI.I departure-
5eDteaciDg court ma, also depart trom statutor)' mlDl­
mum pursuaat to 18 U.s.C. f 3553(e). Defendant was 
subject 10 a tcn·year mandatoy minimum after pleading 
guUty 10 conspiracy 10 possess and disuibUIC 437 kilograms 
of cocaine. The government moved for a substantial assis­
cance departure, and at the sentencing hearing aucmpted 10 
clarify that it wu moving pursuant 10 f SKU but not 
§ 3SS3(e). The court. however, departed below both the 
guideline range of 188-235 months and the ten-year mini­
mum 10 impose a three-year rcnn. The government appealed.. 
conlCnding the coon lacked disaetion 10 depart below the 
SWUlOry minimum absenta motion specifying that the defen­
dant had provided substantial assistance under § 3SS3(e) as 
wen as § SKU. 

The court roncludcd that § SKU merely implements the 
statulOry directive of § 3SS3(e) and 28 U.s.C. § 994(n) and 
does not aea&e a separate method of departure: M(A]lthough 
SKU speaks initially in aerms of 'depanures' from the 
guidelines. sectioo 994(n) and the Application Noles 10 SKI. 1 
refer more gencrically 10 'scnlencc reductions' and specifi­
cally refer 10 reductions below the statutory minimum as 
provided by 3SS3(e). In light of the substantial cross refer­
ences between SKU, 3SS3(e) and 994(n), we conclude that 
994(n) and SKU do not creale a separate ground for a motioD 
for reduction bClow the guidelines exclusi~ of 35S3(e)'s 
provision for reduction below the statutory minimum. Rather, 
SKI.l imp1cmentsthedirectiveof994(n) and 3SS3(e),and all 
three provisions must be read together in order 10 determine 
the appropriaIeness of a sentence reduction and the exlent of 
any departure. " 

·'Il we were to accept the government's position ••• we 
would have 10 fmd that Congress intended 10 'YCst widl the 
proseculOr nOl only the audlority to make the motion, but also 
the authority to set the parameters of the court's discretion. 
There is nothing in the legislati~ history, nor in the language 
of section 3553 or section 994 that suggests such a result 
Thus. we reject the government's argument that Ibis stalUlOry 
scheme ultimately gives the proseculOr the power not only to 
notify the court of a defendant's substantial assistance, but 10 
limit the judge's discretion to set the sentence by choosing 10 
file its motion under SKU rather than § 3S53(e)." 

The court noted lhat this issue "appears 10 be one of first 
impression." 

U.S. v. Keene. No. 89-50617 (9th Cir. Apr. 29, 1991) 
(Marsh, D.1.). 

MmGA11NG CiR.cvMsTANCES 
Ninth Circuit aft"vms downward departure, partly on 

basis of "aberrant behavior" aad ODe defendant"s "out· 
undine good deeds"; also lIaIds that "unique combiDa­
doD oftadon" may CODStltute a mldptiDg dn:umstaDce. 
Defendants pled guilty 10 conspiring 10 bribe aDd bribing an 
offICial of the Immigration and NalUnIlizatiCll Service. The 
guideline range for both defendants was 8-14 months, which 
required imposition of at least four months' imprisonment 
See U.s.s.G.1 SCI.l(d)(2). The distticlcourtdeparted down­
wamonc offense Icvel.giving defendants 6-12-monlbranges 
and allowing the court 10 impose four months in homedelal­
lion, see § SCl.l(c)(2). five years' probIUion. and $IS.ooo 
fanes (the amount of the bribe). The court held that several 
facrors warranled departuR:: defendants did not seek or R'>­
cei~ pecuniary gain. and there was no evidence of any ocher 
ldnd of benefit; the INS official influenced defendants to 
continue the scbeme; one defendant attempted 10 back out 
aft.er learning theschemc was illegal. and in the past had "gone 
10 great personal expense 10 assist victims of crime or earth­
quake"; and defendants' conduct constituled "single acts of 
abemuu behavior," U.S.s.G. Oa. 1. PI. Kat 1.7. 

The appel1alc court aff1l1llCd. fmdinc that dlese circum­
stances were unusual and had not been adequalcly considered 
by the Sentencing Conlmission.1n analyzing whether defen­
dants' acts could be characterized as "single acts of aberrant 
behavior," the court reasoned that Mit is fair 10 read 'single act' 
10 refer 10 the particular action that is criminal. even though a 
whole series of acts lead up to the commission of the crime.. In 
this case there are two crimC5-lhc forming of the conspiracy 
and the offer of the money. The conspiracy and the offa- are 
so closely related that for purposes of deciding whether they 
were aberrant they constitute a single acL" The court 
Magree[d] with the government that absence of prior convic­
tions is noc enough 10 show lhat the act in question was single 
and aberrant." but held that the fmding was warranled under 
the facts of this case. 

As 10 the role of the government official in the offense. 
the court distinguished this case from one of "imperfect 
entrapment." which Mis nota mitigating factor. U.S. Y. Dickey, 
924 F.2d836 (9thCir. 1991)."Heae, Mthepersonwho soJicited 
the acts wu a government official whom the defendants bad 
every reason 10 believe was aware of the law; he was not an 
undercover agent or other informant whose government 
status was not visible 10 the defendants. And the defendants 
themselves were 'innocents.' The conduct oLthe govem­
ment official must be assessed not abstractedly in the air but 
in conjunction with the persons on whom the conduct has 
an impacl." 

Not for <.:ib.tiun. Guidtlillt SCIIIIIIIICillg Updau is provided for information only. It should not be cited. either in opinions or otherwise. 
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The court aIsoconcluded that "thecaseof a defendant who 
had perfonned outstanding acts of benevolence" was not 
considered by the Commission and departure on that ground 
was not prohibited. The court reasoned that such acts "are not 
a necessaryconsequenceof socio-economicstalUSorcommu­
nity 1ics. Tbe government conceded Bl oral argument that if 
Mother Teresa were accused of illegally aaempcing 10 buy a 
green card foronc of her sisters, it would be proper for a court 
10 consider her saintly deeds in mitigation of bet sealCDCC. 
With the principle established. it is only a matter of degree. 
and it seems entirely appropriate for outstanding good deeds 
••• 10 beconsideted as a relevant faclOr in detcnnlningwhcther 
thete are mitigating cin::wnstances. .. 

Altematively,lbe court held thal"wc may atrann on the 
basis of the recon:I on the distinct and alternative ground that 
it is the c:oavcrgence of all the factors that the court enumer­
ared daatconstiCUleS thecircumstances lhalled 10 itsdccision. .. 

'1be stalUte speaks in the singular of "mitigating circum­
stance: 18 U.S.C. § 3553(b). There is no reason 10 be so 
Ut.eraJ-minded as 10 bold that a combination of factors cannot 
aogelberconstibJf.e a "mitigal.ingc:ircumstance.' Given the Sen-. 
IenCingCommission'sacknowledgementoC'thevastrangeof 
human conduct' notcncompassed by the Guidelines. a unique 
combination of factors may constitute the "circumstance' that 
mitigates. This cm:Jusion is, indeed. required by the Guide>­
lines themselves. The Commission says ••• that the departure 
is 10 occur when "a court finds an atypical case: one "where 
conduct differs significantly from the nonn: U.s.s.G. Ch.1. 
Pt.A, §4(b). What the Commission has focused on is 'thecase' 
conduct. Neither case nor conduct can be reduced 10 a single 
factor. Case and conduct are a IOtal pauem ofbebavior." 

This appears 10 be the fust appellate decision 10 endorse a 
combination or factors approach. Two circuits spcclfacally 
rejecled a ""locality of the circumstances" method for down­
ward departures when the individual factors were not propec 
grounds for departure. See U.s. v. Goff. 907 F.2d 1441 (4th 
Cir. 1990); U.s. II.POlry. 902 F.2d 133 (1st Cir.). cert. tknied. 
111 S.Q.353(l99O).Seea/so U.s. v.Rosen. 896F.2d 789(3d 
Cir. 1990) ("combination oC typical factors does not present an 
unusual case" warranting departure); U.s. v. CQTey, 895 F.2d 
318 (7th Cir. 1990) (vacating downward depaIture panly 
based on "cumulative effect" of factors Ihal alone did not 
justify departure). 

U.s. v. TaJ:oi. No. 90-10157 (9th Cir. Apr. 19, 1991) 
(Noonan. J.). 

AOORAVATING CIRCUMSTANCES 

U.s. II. Valle. 929 F.2d 629 (11th Cir. 1991) (p«curiam) 
(alfuming 716 F. Supp. 1452 (S.D.F1a. 1989) [2 GSU '11]. 
whereincourtdepar'tedfromrangesof30-37montltsand37-
46 months 10 impose IS-year tenns on defendants who robbed 
Wells Fargo bUck 0($17 million, hid all but SSO.OOO (which 
was recovered al the time of arrest). and refused 10 return 
remainder of money: umhe Guidelines do not contemplate a 
scenario such as this where the appellants expect 10 exploit the 
criminal justice system and enjoy the fruits of their crime 
following a relatively short period of incarceration .... To 
pcnnit the appellants to keep the monetarily lucrative pro­
ceeds of their crimc and yet serve no morc prison time than if 
the money had been surrcndered or otherwise recovered. 
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would make a mockery of our system ofjusticc. ••. Although 
180 months is a severe departure from the applicable range . 
••• we believe the sentences are appropriate and even nee­
essary 10 i.nsute respect for the law and. more spccifically. to 
seetbatoursystcmofpunishmentretainsitsdctcrrentcffectj. 

Appellate Review 
PRoPER AND IMPROPER GROUNDS FOR DEPAIt"nlRI!: 

u.s. v. Diaz-Bastardo. 929 F.2d 798 (1st Cir. 1991) 
(holding that "a departure whicb rests on a combination of 
valid and invalid grovnds may be affirmed so long as (1) the 
direction and degree of the departure arereasonab1e in relation 
10 the remaining (valid) ground, (2) excision d. the impropec 
ground does not obscure or defeat the expressed reasoning of 
the dislrict court. and (3) the reviewing court is ~ on the 
recotd as a whole. with the defmite and fll1D conviction that 
removal of the inappropriale ground would not be likely 10 
alter the district court' s vieW of the sentence rightfully to be 
imposedj. Accord U.s. -v. JagmohtJn. 909 F.2d 61 (2d C'1f. 
1990); U.s. II. Franklin. 902 F.2d SOl (7th Cir.). em. deNed, 
111 S.CL 274(1990); U.s. v.Rodriguez. 882 F.2d 1059(6ch 
Cir. 1989). un denied, 110 S. Ct. 1144 (1990). COlllra U.s. 
v. Zmnarippa. 90S F.2d 337 (10th Cir. 1990); U.s. II. 

Hef'lltllltkz-Vasqun. 884 F.2d 1314 (9th Cir. 1989) (per 
curiam). 

Probation and Supervised Release 
(Note: No cases cited in this section were subject 10 the 

Nov. I, 1990 amendments 10 Chapter Seven of the Guide­
lines. which set forth procedures for detCtmining sentences 
after revocation of probation and supervised release.) 

REvOCATION OF SUPERVISED REl..EAsE 
U.s. II. SmealMrs. 930 F.2d 18 (8th Or. 1991) (per 

curiam) (in imposing two-year sentence for violation of super­
vised release on defendant originally seruenced 10 14 months 

. and three-year tcnn of release, district court did not abuse its 
discretion by considering the conduct that caused the revoca­
tion. the t'acfOrS listed in 18 U.S.C. § 3553(a). and the 
guideliDe range for the new aiminal conduct; sentence was 
within maximum povided under 18 U.S.C. § 3S83(e)(3) and 
was not limited by Guideline sentence for original offense. 
accord U.s. II. DillllTd. 910 F.2d 461 (71b Cir. 1990); U.s. II. 

Lockard. 910F.2d S42(9thCir.199O); U.s. v. Scroggins. 910 
F.2d 768 (11th Cir. 1990) (per curiam». 

REvOCATION OF PRoBAnoN 

U.s. II. Alii, 929 F.2d 995 (4th Cir. 1991) ("upon 
resentencing. following revocation of probation, the court is 
limiled lOa senlence within the guidelines available at the time 
of the initial sentence"; the conduct that caused revocation 
may be considered in detennining whether 10 revokc or 
modify probation. what sentence 10 select within the guideline 
range. and whether 10 depart if the grounds for departure were 
available at the initial sentencing). AccontU.s. "\1. White. 925 
F.2d 284 (9th Cir. 1991); V.s. v. Von Washington. 915 F.2d 
390 (8th Cir. 1990)(pcr curiam); V.S. v. Smith. 907 F.2d 133 
(11 t.h Cir. 1990) (per curiam). 
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The U.S. Supreme Cowl recently decided three cases 
involving the Sentencing Guidelines. All are summarized in 
this issue of GSU. 

Relevant Conduct 
STIPlJLA110N TO MORE SERIOUS OFFENSE 

Supreme Court dediDes to dedde whether 11Bl.2(a) 
"stiPUlatioD" may be onl, nDds that facts did Dot "specifi· 
cally establish" a more serious offeuse. When U.S. 
matshals went to arrest defendant they had to kick thc door 
opeD twice in an aucmpt to cuter his aparUnenL Both times 
defendant fared a gun in the din:ction of the door. and boIh 
bullets lodged in the door. The marshals withdrew. 
and eventually defendant surrendered. He was charged 
willi auempting to kill a deputy U.s. marshal. assault on a 
deputy marshal, and use of a fuearm during a crime of 
violence. At the plea hearing pursuant to Fed. R. Crim. P. 
11(1). defendant pled guilty to the laUer two counts. but not 
guilty to attempted murder. There was no plea agreement. but 
during the hearing defendant generally agreed willi the facts 
desal'bed by the governmenL 

At sentencing on thc assault and fu:earm charges, the dis­
trict court held that defendant's oral agreement to the govern­
ment's rendition of the f&C1S amounted to a .. stipulation dlat 
specifically establishe[dj a more serious offense than the 
offense of conviction," U.S.S.G. § IB1.2(a), and applied the 
guideline for an attempt to kill a U.S. marshal. The appellate 
cowtaffumed, holding dlata formal written stipulation as pan 
of a plea agreement is not required and it is "only necessary 
that thc facts presented to the coun establish a more serious 
crime and that the defendant agree to the stalement of facts. .. 
U.s. Y. Brartoll.903 F.2d292.,298(4dtCir~ 1990) [3 GSUf8]. 
Bill if. U.s. Y. McCIJll, 915 F.ld 811. 816 n.4 (2d Cir. 1990) 
\'WUhout expressing any opinion as to whether a Section 
IB1.2(a) stipulation must be in writing. we note lIIat our 
decision in [U.s. v.J GIU!"ero[. 863 F.ld 245 (2d Cir. 1988)] 
requires dlat any stipulation be a part of the plea agreement, 
whether oral or wriuen."); U.s. v. Warters, 885 F.2d 1266, 
1273 noS (5th Cir. 1989) (indicating a "fonnal stipulation of 
[defendant's] guilt" is required under § IBI.2(a». 

The Supreme Cowt did not resolve the 'question of how 
to interpret "stipulation" in § IB1.2(a). Instead. the Court 
determined that the facts simply did not suppon a fmding that 
defendant had the requisite intent for attempted murder: 
"[E]ven if one could properly conclude that the stipulation 
'spccifically established' that Braxton had shot 'at the mar· 
shals,' it would also have to have established that he did so 

with the intent of killing them. Not only is there nothing in the 
stipulation from wbith that could even be inferred. but the 
swementsofBra:x.toD'sauorneyatthebearingfladydcnyiL" 

The Comtalso determined lhatclarification of fiB l.2(a) 
could be left to the Sentencing Commission. The enabling 
legislation iud.icates that Congress intended the Commission 
to "'periodically review thc wort of the courts. and ••• make 
whatever clarifying revisions to the Guidelines conflicting 
. udicial decisions might suggest. .. The statute also grants the 
~ommission ""the unusual explicit powa' to decide whethec 
and to what extent its amendments reducing sentences will 
be given retroactive effect. 28 U.s.C. f 994(u)." Aftcrcertio­
rari was granted in this case thc Commission requested public 
commentonwhelhcrllBl.2(a)shouldbeamendedtoresolve 
this issue. These factors. plus the ability to decide the specific 
controversy here on other grounds. Jed the Court to "choose 
not to resolve" Ihe issue of what is required by the phrase 
"conraining a stipulation." 

Braxton v. U.s .• 111 S. CL 1854 (1990). 

Offense Conduct 
CALCULA nNG WEiCIIT OF DRUGS 

Supreme Court holds that weight of' "mixture or sub­
stance" coutaining LSD includes weight or carrier me­
dium. Petitioners were convicted of selling I,OCIJ doses 
of LSD on ten sheets of blotter paper. The drug alone weighed 
SO milligrams. but the paper and drug togeaher weighed 5.7 
grams. The districtc:oortused the total weight to derermine the 
sentences oodecthe Guidelines and under the relevant statute. 
21 U.s.c. 1 841(bXl)(BXv). which mandates a minimum 
sentence of five years for distribution Qf"l gram or more of 
a mixlUre or substance containing a delcclable amOWlt or 
LSD. The Seventh Circuit affl.l1lled. holding that "mixt1D'e or 
substance" includes thecarrier medium. u.s. v. Marsho.ll, 908 
F.2d 1312.1317-18 (7111 Cir. 1990) (en bane). 

The Supreme Court also affumed: ""We hold that the 
statute requires the weight of the carrier medium to be in­
cluded when determining the appropliatc sentence for traf· 
flCking in LSD, and this construction is neither a violation of 
due process. nor unconstitutionally vague." The Court noted 
that every appellate court that had ruled on this issue held that 
the carrier medium should be included. 

Chapman v. U.s., 111 S. CL 1919 (1991). 

U.s. v. Shabazz, No. 90-3244 (D.C. Cir. May 28. 1991) 
(Thomas, 1.) (offense level for distribution of dilaudid pills. 
whose active ingredient is the schedule II substance 

Not for Cllalioo. G"i</di,,~ St1lIUICiflg Updalt! is provided for information only_ It should not be cited, either in opinions or othetwise. 1..-__ _ 
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hydromor:phone. is based on gross weight of piUs, not net 
weight of hydromorphone). Accord U.S. \I. LazarchicJ:, 924 
F.2d 211 (lIth Cir. 1991); U.s. v. Meitingu.901 F.2d 21 
(4th Cir.), cut. dettUtl, 111 S. Ct. S19 (1990). See alst> U.s. 
v. Calli1um. 915 F.24 1462 (10th Cir. 1990) (amphetamine 
mixture); U.s. v. McKeever. 906 F.2d 129 (Sth Cir. 1990) 
(same), cut. denied, 111 S. Ct. 790 (1991); U.s. v. MlITphy. 
899 F.2d 714 (8th Cir. 1990) (methamphetamine); U.s. v. 
GlITgido, 894 F.2d 56 (3d Cir. 1990) (schedule D. m. and IV 
substances). 

Departures 
NOTICE REQlJIRED BEFORE DEPAImlRE 

Supreme Court boIds that FeeL R. Crim. P. 31 ft­

quires "reasoaable aotice" or spedIic IJ'OIIIIds before 
district court departs trom Guidelines. Defendant pled 
guilty to 1bree charges relating to Lheft of govcmmeot funds. 
The pica &gnlCtIlCOt stated the expeclation that deleodant 
would be sentenced widUn a CCI1ain guidclineamge. C0nsis­
tent with this expectation. the JRSeIltence report found 
the applicable range' 10 be 30-37 months and specifteally 
stated that there were no factors warranting departure. At the 
conclusioa of the sentencing hearing. however. the disttict 
court departed upward to impose a 6O-month senleDCe. The 
appellale court affumed, reasoning that neither the Guide-­
lines nor Fed. R. Crim. P. 32 required advance notice of the 
decision to depart. the facts providing the basis for departure 
were contained in the presentence repM (although not iden­
tifted as such), and the defendant had both the opporwnity 
to challenge the departure dwing aJlocutioo and the right 
to appeal his sentence. U.s. v. BIITItS, 893 F.2d 1343, 1348 
(D.C. Cir. 1990). 

The Supreme Court reversed. holding that under Rule 32 
some form of prior notice is required. The Court noted that in 
"the ordinary case, the presentence report or the 
Government's own recommendation will notify the delen­
dant that an upward departure wilJ be at issue and of the facts 
that a1legedly support such a departure." and reasoned that 
allowing district courts ""to depart liom the Guidelines sua 
sponre without fIrSt affording notice to the parties" would be 
"concrary to the text of Rule 32(aX1) because it renders 
meaningless the partics' express right '10 comment upon ••• 
matters relating 10 the appropriate sentence ... • 

The Court held that "before a district court can depart 
upward on a ground not identifaed as a ground for' upward 
departure either in the presentence repM or in a prebearing 
submission by the Government., Rule 32 requires that the dis­
bict court give the partics reasonable notice that it is contem­
plating such a ruling. This notice must specificaUy identify the 
ground on which thedisuictcourt is contemplatiogan upward 
departure." In a footnote the Court indicated lItat the same 
rule should apply for lite prosecution in downward depar­
tures because "it is clear that the defendant and the Govern­
ment enjoy equal procedural entitlements" under Rule 32. 

The Court did not. however, answer .. the question of lite 
timing of the reasonable notice required by Rule 32 .... 
Rather, we leave it to the lower courts, which. of course, 
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remain free to adopt appropriate procedures by local rule." 
Most appellate courts have held that the requirements of 
Rule 32 are met in one of two ways: the factors warranting 
departure are identified as such in the presentence repon, or 
the sentencing court advises defendant before or at &be sen­
tencing hearing that it is considering depanure and gives 
defendant opportunity to comment before'imposition of 
sentence. Sa,e., .• u.s. v. Contractor, 926F.2d 128 (2d Cir. 
1991); U.s. v. Williams. 901 F.2d 1394 (7th Cir. 1990); U.s. 
v.Anders.899 F.2dS70(6thCir.),cut.derUed,111 S.Q.S32 
(1990); U.s. v. Het'NlIIdez, 896 F.2d 642 (1st Cir. 1990); 
U.s. v.Nww-Para, 81f7 F.24 1409 (9th Cir. (989). 

BurltS \I. U.S .• No. 89-7260 (U.S. June 13, 1991) 
(Marshall. 1.). 

AOORA VATING CIRCUMSTANCES 

U.s. v. Rotla. No. 90-4028 (lOth Cir. May. 24, 1991) 
(Logan. J.) (Upward depaI1I,tre was warranted for Air Fcrcc 
security policeman convicted of theftofgovemment propetty 
from military base. including four F-16 jet engines: the 
amount of loss involved. $10 million. was sufficic:ndy "'1Jn.. 
usual" compared to maximum of $S milb considen!d by 
guidelines; the delet.erious effect of thefts on the "'morale and 
pride of the milicary" resulted in a "significant disruption of a 
govemmenr.al f1mction. .. U.s.S.G. § SK2. 7, p.s.; and the sale 
of the jet engines "could have endangered national secllity." 
§ SK214, p.s. The extent of the departure. however, to 120 
months from the guideline maximum of 37 mooths, was not 
sufficiently explained to allow the appellate court to ~view 
for reasonableness: "(11he sentencing. court should draw 
analogies to offense characteristic 1eYe1S. criminal history 
caIegOries. and other pinciples in the guidelines to detamine 
the appropriate degree of departure. j. 

SUBSTANTIAL ASSISTANCE 

U.s. \I. Doe. No. 90-3027 (D.C. Cir. May 24. 1991) 
(Mikva. CJ.) (rejecting constiwtionaI and -staQlIory chal­
lenges 10 requirement for government modon in U.s.s.G. 
§ SKl.1. p.s.. but noting dW "review by the district court 
remains available in cases where the government's refusal. to 
move for a departure violates the terms of a cooperaDon 
ag:reement. is inrendcd to punish the defendant for exen:i.sing 
bet COIlStilUtional rights. or is based on some Wljustiflable 
standard or classifICation such as race"; also noting that 
a "court may always consider a defendant's assistance in 
selecting a sentence from within the guideline rangej. 

Adjustments 
ROLE IN OFFENSE 

u.s, \I. Andrus. 925 F.2d 335 (9l1t Cir. (991) (original 
opinion (3 GSU #20]. which established two-part feSt for 
determining role in offense using relative culpability of defen­
dantcomparedtocodefendants and also 10 average panicipant 
in that type of crime, was amended M.arg) 2S )!Iior 10 publi­
cation in bound volume---court deleted that part of opinion 
and held that it need not decide whether two-part test was 
proper because district court's refusal 10 grant minor par­
ticipant SlaWS was proper under any lest). 
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Departures 
MmoATlNG CIRCVMSTANCF3 

D.C. Circuit laolds tbat "soelo-tcoaomlc status," 
U.s.s.G.,5Hl.lOt p.s., does DOt IDdude deleadaDtt

• per­
soaaI blstorJ. Defendant pled guilty to COI.ing to distrib­
ure cocaino and "Quested downward depar1ures OIl three 
grounds: his aiminal histay was signific:antlyoverstated; his 
yowh-be was 18 when arrested; and his personal history, 
which included domestic violence and other traumatic exper­
iences. The disbict court redtx:ed the criminal history caIc­
gory pursuant to f 4A1.3, p.s., but denied the other two re­
quesu.concIuding that defendant's youth was notsuffJCientJy 
unusual 10 wammt departure under I SHl.l, p.s., and that it 
had no c.:Iiscretion under § SHl.lO, p.s. to depart OIl the basis 
of deCendant's "socioeconomic standing or backgrouDd. " 

The appclIare COIDt held that the district court properly 
exercised its discretion not todepanon the basis of youth. The 
court further held that the Guidelines do not violalc due pr0-
cess by restricting consideration of age and Ihal defendant 
could not challenge. under 28 U.s.c. § 994(x), the adequacy 
of the Sentencing Commission's reasons for t1tis restriction. 

However, the coun set aside the refusal tocoosidcr depar­
ture ror personal history, finding that the district COIDt "lnil­
characterized CCI1ain elements of that history as 'socio-eco­
nomic. '"The courtreasone:d that"'lhe phrase 'socio-cconomic 
status' rerers lOan individual's status in society as determined 
by objective criteria such as education, income, and employ­
ment; it does notteret 10 the particuJars or an individuallirc. .. 
The disIric:t court had expressed conc:em about "'Ihe b'IBic 
circumslanc:es that mate up what we calJ the sociocconom.ic 
class, that is, the death of his mother by his stqlfalbel' mur­
dering bet, [the st.epr8lhet's] threals.1hat be had to law fOW1l 
10 awid problems, his growing up in the slum areas of New 
yart: and of Puerto Rico and not fitting in because of his .•• 
dual background. "but concluded that "socioeconomic SIand­
ing or background ••• can make no diffc:rcnce to the Court. .. 

The appellate court held that consideration ofthesc factors 
is not precluded by § SHl.10: "It is undoubtedly InIC that 
individuals in CCI1ain social sttaIa are apt to be exposed to rar 
more violence and human ugliness than those whoenjoy more 
privileged li'JeS, but the court erred in concluding that all the 
experiences he described as 'tragic' reu within the rume or 
'socio-economic status.' .•• The characteristics listed in sec­
tion 5Hl.I0 ... are an objective: they reflect the kind of data 
that might be found in a census taker's checklist. They do not 
take oognizance of the traumatic experiences to which of­
fenders of whatever characteristics might have been exposed. 
Violence among famity members and its attendant disloca­
tionsdonot follow class lines, nor should class lines detennine 
whether a sentencing judge may consider them." 

The court left 10 the disIrict court to docido OIl remand 
whether coasidetation of such facun might be limited by 
other sections of abe puide1ines., including f SUl.3 (Mcneal 
and Emotional Cooditioos), or, COIlversely, wbcIber the "not 
ordinarily relevant" language in f SUl.3 might, ""in extraordi­
nary circumstaDces. to provide sentencing COUI1S with "a gen­
eral authority 10 depart." Cf. U.s. Y. Deigen. 916 F.2d 916, 
91~ 19 (4th Cir. 1990) (district court bas discrcUon to de&cr­
mine wbcthet defendant's ~tragic personal background and 
family history" is "extracx'dinary .. and thus ground for d0wn­
ward dc:partwe). 

U.s. Y. Lopn. No. 90-3020 (D.c. Cir. June 28, 1991) 
(Buckley, J .). 

Second Circuit uplaolds dowBward departure for "less 
than mialmal" role ID offense aDd extraordi....., famUy 
circumstaaces. Defendant pled guilty to drug cons;>iracy 
charges. He received a reduction ror minimal role in the 
offense, and his guideline range was 41-51 months. The 
district court departed and imposed a sentence of six months 
in a halfway house because (1) defendant did not realize be 
was involved in a drug transaction until it was almost COIR­

pletedandhispanicipalionwasverylimiled;(2)hisincarccra­
tion could resuJt in thedeslruction ofhis family; (3) be was not 
aware of the specifIC amount or drugs involved; and (4) a 
disc:repancy between his guideline sentence and that or an­
other defendant appeared unwarranted. 

Theappella1eCOlD1 upheld thefusttwo gIOfJIlds. "The sen­
tencing coundid not abuse its discretion wbm itdownwardly 
depaned based in part OIl the extmne1y limir.ed nature of 
[defendant's] involvement m the uansaction. ••• [A] depanure 
based OIl a factor eavisioned by the Commission is permis­
sible if the degree 10 which it was conumplalcd was inad­
equare •••• mhis record presents an instance in which ••• Ihe 
defendant's role m lbeoffensewas less Ihan minimal and (Ihe 
court could) depart further downward from the guidelines." 

The counalso held that defendant's ramily circumstances 
wereexlracXdinary and that § 5H1.6, p.1. did not preclude their 
consideration fordepanure. Derendant's wife. twodaaJ&hters. 
disabled father, and grandmother depended upon him for 
support. and he worked twojobs to provide ror them. "Oearly 
his is a cJose...knit family whose scability depends upon 
[defendant's] continued presence," and the district coun's 
conclusion Ihal depanure was wammted because his incar­
ceration "might wen result in the destruction or an otherwise 
strong family unit" was "not an abuse of discretion." 

The court held that the other two bases-for departure were 
not proper. Defendant's lack of knowledge or the amount of 
drugs was part of his minimal involvement and thus not a 
separate ground. As to the sentencing disparity, the court 
noted it had "recently held that disparity of sen tences between 
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co-defendants rnay not properly serve as a reason for depar- The court noted that defendants could "negotiate a pica 
lure." See U.s. Y.Joyne,,924F.2d4S4,4S9-61 (2dCir.1991). agreemenl with the government under which the defendant 

On the issue of whether remand is automaticalJy required agrees 10 provide valuable cooperation for the government's 
wilen dcpaIlUioisbascdonboChpt'q)Cl'lndinaproperarouncts. conuniIment to file a motion for a downward depar:tme. (By 
thec:oandettnnined Ibat "the Idoptioa of a pet Ie rule seems doiDg 10], abo defendant obtains riahts to requiIe abo pan­
imprudeDLlnstead.weboldthereviewinacourtsboulddecido ment 10 fulfiI1 its promise. To Ihosecircum .. ocea we apply 
onacase-by-casebasiswhelhermnandisrequired."Here,the thegenendlawofcontrac:lSlOdet.erminowllethc;rabogovem­
court held that mnand was l\CCCSSIIy bec:auae it eould DOt meat bas breacbed the agreemenL Sa U.s. Y. Ctnuwr,93O 
conclude that Iho same senlence would haw beea impaled F.2d 1073. 1076 (4ch Cit. 1991). If subsbmlial assistance is 
absent the impop« facrors. 'I'ben: is a split iD die circuits as provided Ind die barpiD reached in the plea .,..cemeat is 
to whedIer n:mand is always requ.irccl or a casc-by-case deci- f'IusIraIcd. the d.iStrict court may then order spocific pcrfor­
lion should be made. See cases died in" GSU 13 summary mance orod1erequitab~ relief. or a may pennit die pica 10 be 
of U.s. Y. DiIu..JJtUlI.JTdo. 929 F.2d 798 (I. Cir. 1991). withdrawn." SuGI.rDCoMor,slIpI"Q(defendanlbasburdeaof 

U.s. Y. Alba. No. 9O-1S23 (2d Or. May 23, 1991) proving, by prepondcraoce of evi.dencc. Ibat govanmcnt 
(Cardamone. J.). breacbed agreement). 

The court also noted its agreement with U.s. Y. Kane, 933 
U.s. Y. Prutemoft, 929 F.2d 127S (8th Gr. 1991) {Dislrict F.2d 711 (91b Cir. 1991) (4 GSU '3], Slating: ""Sccticm SKU 

court erred in depIRng. from 33-4I-mon1h nnsc 10 24 govemsaU~fromguidelinesenlellCingforsubstan­
months, on basis of 21-year-old fllll-timc offendet'a back- tialassiaance.and its scope irIcludesdeparlures from manda­
powtd--hc was bi-racial child adopted at age thaee months ray minimum senlalCCspcnniued by 18 U.s.c. §3SS3(e)." 
by wruftl couple who did not know he was bi-nciaJ. The U.s. y. Wade, No. 9O-SS05 (4th Cir. June 12. 1991) 
appellalc courtecknowlcdged theIe is some evidence that bi-
racial adopred chiIdreo "ofleD experience severe identity (Naemeyer,J.). 
crises" and have mare 1rOUble with the law, but bekllhat"race FlRll Circuit bolds that lovel'lUlleat commihDeat la 
or mclal bactgrouad cannot be a basis for depanuro: plea agreemeat cover letter to move for departure if 
U.s.s.G.§ SHI.I0. p.1. Cowl also held that "'adoption, even defeadaat provided sabstaatialusistaace Is eaforceable. 
cross-racial or cross-aaltura1 adoption, ••• is (not] so Wlusual The assisIant. U.s. Auomey sent defendant's aaomey a pro­
or atypical that the Sentencing Commission did not adc- posed plea agreement with a cover leu.er Ihat stared: "In 
quate1y take such circumstances into consideration," and addition,1 will rec::ommend departure 10 the court based upon 
thus it is not a basis f<X' departure for unusual family cir- y04ll client's full and complelc debriefing and substantial 
cumsranccs.§ 5H1.6, p.s.). assistance 10 the governmenL" 1be pica agreement i&self, 

which was aocepttd. was silent on the issue oJ departure. At 
SVUI'AN"I1AL ASSISTANCE sentencing the AUSA lOkI the court defeftdant had complied 

Fourth Circuit holds that, absent commltlneat to move with the tams of the plea agreement. but did not move fordo­
for departure la plea agreement,dd'eDdant lias ao"'lat to parUIIO and none was granttd by the c:oun. Defendant ap­
explanatioa of permaeat'. refusal to move for substaa· peaJed. arguing Ihat the govmunent breached the &gJeemenL 
tialassistancedeparture.DeCendant.begancooperatingwith 1be appel1aJc court remanded: ""'Ibis ma1tcr IumS on the 
the government shortly after arrest. without benefit of a plea legal signifance we give 10 the AUSA's transmittal Iet-
"-M,1nd ~ valuable assistance in 0Ibcr 1V'I'ItIU01"I'- • ..... 6"'"". I"'V"- r-- tet •••• Although the letter is not part of the plea agRlCmCDt 
tions.1beJOVCl'DlDClll..boweva'.d.klnotmovcfordownward proper it does contain an offer by the govmunent which 
departure under U.S.s.G. § SKI.1. p.s.. and dofcndant was (defendant] osaensibly accepfCd. ••• 'The two documc:nts. 
sentenced to the mandatory statutory minimum senrences for wilen read *>geth«, demonsIrare die agreement that if Ap­
his two offenses. He IIJUCd on appeal dUll the disttict court pellant gave a fun delxiefmg Ind his full cooperation then the 
had authority to depart 011 the basis of his substantial assis- govmunent would R:COIlUDeDd a downward departure. "'The 
lance notwilhstanding the govemment'srefusa11O move for court could DOt determine from the record whether dofenclant 
departure. and thal he should be aDowcd to inquire into the did fully cooperate, but held that if dofendant. "in reliance on 
gow:mment's Rl8SOIlS for its refusal in order to determine theleuec,acceptcdthegovmunent'sofferanddidhispart.<X' 
whether the government acted arbitrarily or in bad faith. stood ready to pedonn but was unable 10 do so because the 

1beappellaftlcourtrejeded both argumenIS: ""Our reading government had no further need or opted not to use him, the 
of 18 U.s.C.§3553(e) and 28 U.s.C.§994<n) ••• leads us 10 government is obliged to move for a downward departure. " 
the conclusion thalthe government alone has the right to U.s. Y. MellOn, 930 F.2d 1096 (5th Cir. 1991). 
decide, in its discrotion, whether to file a motion for a clown-
ward departure based on the substantial assistance ofa defen- Sentencing Procedure 
danL .•. [Thus1 § 3SS3(e) oflogicaJ necessity excJudes any u.s. Y.Melton. 930F.2d 1096 (SthCir. 1991) (Remanded 
claim of right by a defendant 10 demand that a motion for a for specific reasons for refusal 10 grant § 381.2 reduction for 
departure be filed upon his unilaftlrally initialed cooperation minor participant status. When defendant sought fac:tua1 basis 
efforts .... [It also] follows that the defendant may not inquire and reasoning forcoun's refusal. cowt .. ..mereIJ.reiterated the 
into the govemment's reasons and mouves if the government finding that Melton was an average participant." Appellate 
does not make the motion. To conclude otherwise would court held: 'The sent.encingcowt mustsulle for lhe record the 
result in undue intrusion by the courts into lhe prosecutorial factual basis upon which it concludes that a requcsled re-
discretion granted by the statute to the government." , duction for minor participation is. or is not. appropriate."). 
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General Application Principles 
Sixth Clmdt holds that senteacinaItePI prescribed in cable as mandatory rules eo be followed by the Distria Court 

U.8.8.G. f lBLI are iDCODSistent wItIa I. U.s.c. f 3SS3; widloul regard to its bwn judgment. InsIcad, the guidelines 
direascourtstofollowstatute,llotGuidelines,ildaereare become IIKR leocral principles oC sentencing &0 be used in 
aggravatiDg or Dlitlpting circumstaDcelllOt lakeD into light of the principles of sentencing outlined in § 3553(a)." 
aCCOUllt ., SeDteDciDa CommlssJon. An undercover ageal Usinl this appoach, the issue in the instant case is 
agreed to sell defendant SOO pams of cocaine. but instead "whether the auideUnes specify an applicable offense guide­
gave defendant as grams in a plastic bag that was inside line section or range dial lakes into account either of the two 
another bag con&aining 985 pams of pIastt.r of paris. Defen- aggravating circumstances which the govmunent asserts 
dantwaschargedwithandpiedguiltyonlyto~wiIh shouIdnise the offensc Ievcl," namely the weightohhe plas­
intent to distribute an WlSpCCified quantity of cocaine. On teror the neaoWWon for SOO grams. As to the first. .. [t]m is 
appeal defendant argued that he should have been sentenced no cvideDce dial the Commission considered a case in which 
only on the basisoCthe 85 JI'3IDS heactua1ly possessed,. not the the cocaine is separately wrapped in a PlastF bag insidea mix­
SOO grams he attempted to buy or the tota1 weight of the ture ofptas=' and not adulterated or alloyed with theplastet." 
cocaine and plaster package (note: the guideUnc range is the It was moe to conclude "chat the sentencing sequence under 
same for SOO or 1,000 grams oC cocaine). the SlalUte and the sentencing guidelines mechanically Ie-

The majority of the court ftrSt held that the "sequence of quires an offense level of 26 for this reason. " 
nine sentencing steps prescribed" in § 1B 1.1 is "inconsistent With respect to the SOO grams, the issue was "whether the 
with the enabling statute governing guideline senlenCing." Commission haS stated with clarity how it proposes to deal 
18 U.S.C. § 3553. Thecourtdetennined thal"'lhestablteitself with a defendant who is charged with and convicted only of 
establishes the sentencing sequence and the way a district possession ofa small quantity of drugs but who also may have 
court shall go about applying the Sentencing Guidelines. committed other conspiracy or auempr:'aimes." The court 
The Commission 00es not follow thec:ongn:ssional scheme." concluded that "(i]t is not clear to us that the Commission 
The court held that .. instead of waiting until the very end oC intended ••• to raise the punishment by including as a man­
the nine-su:p sentencing process to delemine if a 'departure' datory aggravating circumstance WlCIw'ged conduct that 
is pennissible, as the Sentencing Commission directs in amounts to a conceptually different offense from the offense 
§ 1 B I. I •••• the [district] COlDt should dele.nnine at the outset of conviction. Auempts or CORSpiJacies are inchoate crimes 
of the scotencing process whether the case pteSents circum- not of the same character as the substanliveoffense of posses­
stanc::ca 'notadCquate1y taken into consideration • by theCom- sion. and they are not covered by the same guideline section. 
mission in proposing its offense level for the crime •••• H the ••• It is uue, as our dissenting colleague maintains, tha1 the 
DisUict Court determines at the outset that the facts and ldevantconductpovisionsinApplicationNoteI2eo§2D1.J 
cin::umstmces of the case should render the Guidelines in- say that the 'quanlitics of drugs not specified in the count of 
appUcab1e, the Court 'shall impose .. appcpriate sentence convictionmaybeconsidetedindetenniningthebaseotTense 
having ••• due regard for the relationship of the sentence level,' but it does not say that they 'may' be considered if the 
imposed to sentences presaibcd by guidelines applicable to additional amounts involve a concepb.I811y distinct drug of­
similar offenses.' [18 U.S.C. § 3553(b).] The Court should fense,letalone thalthey 'must' be considered. II 
compare the Commission's proposed offense level for the On remand, the district coon should .... ollow the sentenc­
crime to the rust principles outlined by Congress [in ing process established by Congress in § 3553(a) and (b), as 
§ 3553(a)] and detennine at the outset whether the outlined above. This process provides fora mandatory guide­
Commission's proposed level for the crime adequately lakes lines smtence at a particular level if. but only if, in specifying 
into account the cin:umstances of the case in light of the need the offense level to be applied the Commission took ineo 
for a 'just punishment not greater than necessary. ,.. account ali of the aggravating and mitigating cin:umstances 

"'The legal effect of the more flexible approach eo the in the case. If there is sucb a circumstance not taken into 
guidelines outlined here is 10 transform mandatory rules into account. ... abe DiSlrict Court 'shall impose an appropriate 
the more 'modest name "guidelines"' in those cases in which sentence having due regard' for the Guidelines .... The 
the Commission's proposed guideline sentence is 'greater District Court should resentence the defendant under the more 
than necessary' or in which the parties present a legitimate flexible procedure and the qualitative standards set out in abe 
'aggravating or mitigating circumstance of a kind, or to a last two sentences of 18 U.S.C. § 3553(b)." 
degree, not adequately taken into consideration.' When such I U.s. v. Davern. No. 90-3681 (6th Cit. June 20,1991) 
a circumstance is presented, the guidelines become inappli- I (Merritt, CJ.). 

r-\ot for CitatiOfl.GuideliM Se/tte/tci/tg Update is rovided for infonnation only, h should nOl be cited. cithcr in inions or otherwise, 
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Departures 
EXTENT OF DEPARnIRE 

Niotb Circuit eo baDe holds that exteot or departure 
ror atypical drcumstao.ces must be determiDed by rerer. 
eace to "die llructure, standards and policies" of the 
SeoteDdog Reform Act aod Guidelines. Defendant pled 
guilty to iUegallraDSpOl'tation of aliens. His guideline range 
was 0-6 months, but Ibcdistrict courtdepan.cd". 36-m0n1h 
senrence because defendant arumpted 10 evade .-rest in • 
dangm>us hip-specdcbase. 'IbeappeUate courtatlinned the 
departure and set forth • fivc-step ~ for nMcw eX 
depar1urts. S« U.s. v. Ura..lJarraza. 897 F.2d 981 (9th Cit. 
1990). The N*mth Circuit granfCd Rlheariog en bane. 

The eo bane court first determined that the five-step 
review process could be combined into three steps. essentially 
foUowingthe procedurcset fanh in U.s. v. V'dlqfaM. 874 F.2d 
43(lstCir.),cert.denied.110S.Ct.I77(1989),andfollowed 
by seveml cin:uits.1n this case the fllSt two sreps were salis­
fJed: 1he district court had "legal audlority 10 depan" because 
it identified an aggravadng cireumstance notadcqualdy con­
sidc:red by the Sentetacing Commission. and its factual finding 
that the circumstanc:c existed was not clearly aroneous. 

The Ihird step is"'whedlec the extent of departure from the 
applicable Guideline range was 'unreasonable' within the 
meaning of IS U.S.C. §3742(e)(3) and (t)(2)." Thccourtheld 
that it could not review the departure for reasonableness 
because the district court bad not explained the extent of the 
departure. The court delennined that the provisions of the 
Sentencing Reform AI:;;t and the Guidelines "suppoct the 
conclusion that depanure sentences are limited by the sen­
tencing structure established by the Act." In particular. the 
directive in IS U .s.C. f 3553(a)(6).1hat couns shall consider 
"the aced to avoid unwarranled senlel1Ce disparities among 
defendants with simiJarrecordswhohave been found guilty eX 
similar conduct." applies to departures "and requires. at a 
minimum, that departure sentences be consistent with other 
sentences fixec:lby the Guidelines or suggested by Commis­
sion standards and policies. .. 

""The esseatial factor' is that the extent of departure be 
based upon objective aireria drawn from the Sentencing 
Reform Act and the Guidelines. Possible aireria include 
comparison of the scriousncss of the atypica1 circumslanccs to 
offenses or enhancements in the Guidelines. ••• treatment of. 
the circumstance as a separate offense covered by the Guido­
lines, .•• and oonsidetation of the structure of !he sentencing 
table, in particular. the increments between guideline ranges." 

The court seated. that"a ~bJencss standard assumes 
a range of pennissible sentences. We give weight 10 the 
dislrict court's choice within a permissible range. Reversal 
is required only if the choice is "unreasonable' in light of the 
standards and policies incorporated in the Act and the Guide­
lines." To facilitate appellate review. senlenCing cowu 
"should include a reasoned explanation of the extent of the 
departure fOWKled on the structure, standards and policies of 
the Act and Guidelines." Cf. U.s. Y. Roth. 934 F.2d 248 
(10th Cir. 1991) (indicating that departure by analogy 10 

guidelines may be necessary to enable review for reason· 
ableness). The case was remanded for an explanation of the 
district court's reasons for choosing 36 months. 
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Among the other citcuits, only the Seventh Citcuit ap­
pears 10 require departure by analogy for atypical circum· 
stances. See U.s. v. Ferra, 900 Fold 1057, 1062-63 (7th eir. 
1990). The Second. 1'hird. and Tcoth Citcuits have strongly 
recommended usc of analogies when appopriatc. but do DOt 
require ic. See U.s. Y. Jackson. 921 F.2d 985.990-91 (10th 
Cir. 1990) (en bane); U.s. v.Kibunura. 91SF.2d 1084.1113, 
(3d Cit. 1990): U.s. Y. Kim. 896 F.2d 67S. 683-85 (2d Cir. 
1990). Ocher ciIcuits have indicated approval of departure by 
anaklgy.See U.s. 'II.HIIIItIrIN. 916F.2d 186,194 n.7 (4th Cit. 
1990): U.s. 'II. Landry. 903 F.2d334. 340-41 (5lhCit.I990): 
U.s. 'II. SItuman. 902F,2d 873. sn (111h Cit. 1990). 

U.s. 'II. Ura-Barraza.No. 88-5161 (9th Cir.July 22. 1991) 
(Browning. J.) (co bane). 

MmGA11NG CDlCllMSTANCES 
U.s. 'II. Wogall. No. 91-1214 (1st Cir. July IS. 1991) 

(ScIya.J.) (impopertodepartdownward to equalize sentence 
wirh that of codefendant. who had received shorter sentence 
because govcmrnent (ai_ed to produce sufficient evidence 
of lOCal amount of heroin involved in offense, which evi­
dence was produced at defendant's 1arer sentencing and re­
sulred in looger lCml-"a perceived need to equalize senletlC­
ins OUICOmeS for similarly situaled codefendants, without 
more. will DOt pennit a departure from a properly calculated 
guideline sentencing range"). Accord U.s. Y. Joyner. 924 
F.ld 454.459-61 (2d Cir. 1991). 

Criminal History 
CAREER OFFENDER PROVISION 

U.s. v. Rivers, 929 F.2d 136 (4th Cir. 1991) (Reversing 
733 F. Supp. 1003 (D. Md. 1990) (3 GSU "]. which held that 
detcodantwasnotacarectoffcoderbecausetwopriorfelooies 
that occuned within twelve days and in adjacentjwisdict.ions 
weresenrcncedseparaldyonlybccauseof"accidentofgeog­
rapby" or. alrcmatively.that they were "commiued pursuant 
to a single plan" (i.e., robbing gas stations to get money for 
drugs). and forcither reason should not be coooted as separate 
offenses. Appellate court held there was ""no factual or legal 
support for the district c::ourt's findingsandconclusioos."The 
prior offenses were ""unrelated" within the meaning of 
f 4Al.2. and 10 consider them ""part of a single common 
scheme or plan" pursuant to § 4Al.2. comment. (n.3). ""would 
have the effect of making related offensesofalmost all aimes 
commiucd by one individual The fact that both offenseswcrc 
commiucd to support one drug habit does not make the 
orrenses related under § 4Al.2. .. And the fact that the second 
judge made the secood sentence concurrent to fust does DOt 
matter.). Bill if. U.S. v. HOl«r, 929 F.2d 1369. 1374 (9th 
Cir. 1990) (revmiog finding Ihat two prior drug convictions 
were DOt related ooder § 4Al.2 and defendant was thus career 
orrender-convictions resulted from single investigation, 
both drug sales were to same Wldercoveragent.and defendant 
was charged with separate offenses only because sales oc· 
cUlTed in different counties: "[Defendant] was charged and 
convicted of two offenses merely because of geography and 
not because of the nature of the offenses. . : . There was 
significant evidence ... that these two drug sales were pan of 
a 'single common scheme or plan.' There was no evidence 
before the court to contradict this finding. j. 
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give to CommeDtary; holds that U.8.S.G. f 3Bl.l(c) ad. assornethinginbetween."Thecourtsetforthlhreeprinciples 
justmeat may Dot be givea if deleDdaDt was the only to"guidecowts in steering the middle course": "(1) consider 
c:riminaU, respoastble participant. Anderson robbed a theguidelineandcommentarytogether,and(2)consbUethcm 
bank,escaping in agelaway car driven by a codefendant Both so as to be consistent, if possible, with each other and with the 
werechalJed with bank robbery. but the driver pled guilty to Panas a whole. but (3) if it is not possible to construe Ihem 
misprisionofafelony(forfailurelOnoIifyaulhoridesafterthe consisaently, apply the text of the guideline." Thccourtnoted 
bank robbery). and he and AndersoD bodl claimed tbal he did that its holding "comportS with the approach taken by other 
not know Andenon was robbing the bank. Anderson pled circuits." Su, ~.g .• U.s. Y. Bkrley, 922 F.2d 1061.1066 (3d 
guilty to the robbery, and the district court enhanced his CiI'.I990); U.s. Y. Smith. 900 F.2d 1442, 1446-47 (lathCiI'. 
offense level by two under § 381.1(c) for his leadcrshiprole, 1990); U.s. Y. IHClcco, 899 F.2d 1531. 1535-37 (7th Or. 
fmding the adjustment appropriale regardless of whether 1990); U.s. v. SmealMrs. 884 F.2d 363. 364 (8th Cit. 1989). 
AndetSOll was the only criminally responsible participant in U.s. Y. Anderson. No. 89-10059 (91h €it. Aug. 6, 1991) 
the robbery. A divided panel of the Ninlh Circuit affumed. (Rymer, 1.) (en bane). 

U.s. v. AnderSOll. 895 F.2d 641 (91h Or. 1990) [3 GSU 1121. AdJ*ustments 
The en bane court reversed. Section 3Bl.l(c) "says 

nothing about any required number of airninally responsible OBSTR.UC110N OF JUSTICE 
pe:csons. The InIrOdUClnry Commentary, however, says that U.s. Y. BtuT'J. No. 9()..3251 (D.C. Cit. July 12, 1991) 
'[wJhenanoffenseiscommiu.edbymorelhanoneparticipant, (Wald. J.) (alleged false t.esdmony to grand jury in January 
I 3D 1.1 or 13Bl.2 (or neither) may apply: and Applic:adon 1989 reganling defendant's drug use cannot provide basis for 
Note 1 explains that "[a1 ""participant" is a person who is § Jet.1 obstruction of justice enhancement for lalel" drug 
criminally responsible for the commission of the offense. ,.. possession conviction, unless court rmds tHat false testimony 
The court "consider{cd] the guideline and the commentary WlSpanofwillfulattempltoimpedeorobsttuctinvest.igation 
together, construing them so as 10 be consistent wilh each or prosecution of'1he instant offense"-obsuuctiveconduct 
other and wilh [Part B of Chapter 3] as a whole," and coo- need not actually occ:ur during in\'eStigationor prosecudon of 
eluded that "13B 1.1 (including subsection (c» appears 10 ap- instant offense; agreeing with other circuits that "the instant 
ply only when the offense involves more than one person who offense" in § 3CI.l means the offense of conviction, see U.S. 
isaimina1Jy responsible for the commissioo of Ihe offense. " Y.P~rdomo. 927F.2d 11I,1l8(2dCir.I991); U.s. v.Dortch, 
Accord U.s. Y. Fells. 920 F.2d 1179. 1182 (4th Or. 1990); 923F.2d629.632 (8IhCir. 1991); U.s. v.Roberson,872F.2d 
U.s. v. Mark.ovic. 911 F.2d 613. 616-17 (11th Cit. 1990); 597,609 (51h Cit.), cert. tknied. 110 S. Ct 175 (1989». 
U.s. v. DeCicco. 899 F.2d 1531. 1535-36 (7t11 Or. 1990); U.s. y.Lalo, 934F.2d 1080(9th Cir.I991) (obstruction of 
U.s. v. Carroll. 893 F.2d 1502. 1507-09 (6th Cit. 1990). Slate investigation into insurance fraud scheme was properly 

To reach this result, the court rust hid to decide "the used for § Jel.t enhancement in senlCnCing 0l11a1er fedetal 
appropriale weight to give to &he commentary when inrcrpret- mail fraud convicdon based on same scheme-"there is no 
ingtheguidelincs."Thiscaseinvolvedcomrnentarylhat"may star.e-federal distinction for obstruction of jusdce" and en­
intelpret the guideline or explain how it is to be applied. hancement is not limited to acts aimed at federal authorities; 
Failure to follow such canmentary could constitute an incor- court stated Ibis was an issue of fll'St impression, but noted 
reet applicadon of the guidelines. subjecting Ihe sentence to odler cases, cited at 1082, that "have at least implied that 
possible reversal 00 appeal. .. U.s.S.G. § 181.7. (Ibe court section 3CU contains no such federallimitationj. 
I10Ied that other types of canmentary not 81 issue Ile.m-those 
suggesting circUl1lSlal1Ces &hat may warrant depanure and Criminal History 
those providing background infonnation-"are to be IreaI.ed CAREER OFFENDER PROVISION 
like policyswements. whichcOU11S mustconsidcrin impos- U.S. v. John. 936 E2d 764 (3d Cit. (991) (pursuant to 
ing a sentence, 18 U.s.C. § 3553(aXS).") § 481.2, comment (0.2), when prior offense is neither spe-

After examining the statements of the Sentencing Com- cifically listed as crime of violence nor "has as an element the 
mission, which suggested that courts look to commentary "for use, aucmplCd use, or threatened use of p1Iysica1 force." the 
guidance" and treat it "much like legislative history," and sentencing court is required to examine whether defendant's 
analogizing the commentary to "the advisory commil1ce notcs actual conduct during that offense "pos[ed] ascrious potential 
that accompany the federal rules of practice and procedure," risk of physical injury to another" and was thus a "crime of 
the court concluded that "com men cannot be treated as violence" for career offender ses: federal, not state,law 

Not tor Citation. Guideline Sentencing Update is provided (or information only. It should not be ciled, either in opinions or Olherwise. 155 
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go...ems this analysis, accord U.S. \/. Bnuason. 907 F.ld 117. 
120-21(lOthCir.1990).seea/so U.s. v.Nimrod,No.90-1389 
(81h Cir. Aug. 8. 1991) (whether second degree burglary was 
"Yiolcotfelony" W'KIcrMissouri law does not matter for career 
offender purposes: "burglary" is dermed "independent of the 
label employed by the various slate criminal codesj). Other' 
circuics have also held that underlying conduct in a prior 
offense maybe considendin such ciraunstanc:es.See U.s. v. 
Goodman. 914 F.2d696.699 (51h Cir. 1990); U.s. v.McVl&ar, 
907F.2d 1. 1-2 (1stCir. 1990); U.s. v. T~rry.900F.2d 1039. 
1041-43 (7th Cir. 1990); U.s. v. Baskin. 886 F.2d 383, 389 
(D.C. Cir. 1989). cm. deliit'd. 110 S. CL 1831 (1990). 

Departures 
CRIMINAL HISTORY 

u.s. v.Bowsu. No. 90-3234 (IOtbCir.July 19,1991)(pcr 
curiam) (joining EighCh and Ninth Circuits in holding that 
departure for career offenders is not prohibiled by Guidelines. 
upholding downward departure for career offender based 011 
defendant's youCh (age 20) at time of two prior felonies. 
proximity in time of those offeoses (within two months), and 
fact that c:oncurrenl sentences WCIe imposed; reasonaNe to 
sentence defendant within guideline range thalapplied absent 
careeroffendetenhancement,accordU.s. v.SeniDr, 934F.2d 
149, 151 (8th Cir. 1991); although no factor standing alone 
may have warranled departure. "this unique combination cl 
factors in defendant's criminal history was not considered 
surrlCienlly by the Sentencing Commission to justify rigid 
applicationofthecareeroffendercriminal historycalCgOriza­
lion. • • • [W]e emphasize that it is all three factors in con­
junclion which satisfy the trial court's judgmenL We cannot 
parse the factors, holding each one separardy for eonsider­
ation, withoutunfairlyabusingtheUiaicourt'sjudgment, "see 
also U.s. v. TaJ:ai. 930 F.2d 1427. 1433-34 (9th Cir. 1991) 
\wlique combination of factors may constilUte" mitigating 
circumstance)[4GSU"3]; contra U.s. v. Gojf.9C17F.2d 1441, 
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substantial assistance departure under § SKl.l, p.s. Defen­
dant cooperated, but government believed he also made false 
statements. The districtcowt dcparted because defendant was 
acquiUed of perjury charge based on the alleged false swo. 
ments, concluding that the Seoteoclng CommissiOl1 bad DOt 
considered this sibJation. The appeUa1ecourt disagIeed. hold­
ing that "cooperation wilh the government, regardless of 
wbelhec the government in ics discretion moves for a d0wn­
ward departure. is a circumstance that has been adequately 
takt:n into account by the Sentencing CommissiOl1: and that 
"so long as the government does not exceed abe bounds of ics 
disaetion, depanu.re,W'KIcr SK2.0 fOl' cooperadOl1 wilh the 
government is inappropriate.,. 

EXTENT OF DEPAIl'l"lJRE 
u.s. v. UUle. No. 9().6244 (10th Cir.July 22, 1991)(Ebel., 

J.) (lO mating upward departute under f 4Al.3(d). p.s., 
because defendant bad commiucd the instant offense while 
awailingtrial for an ear1ietcrimc. counreasonably added two 
points to'criminal history sccxc by analogizing to 14Al.1(d), 
which adds two points fOl' offc:nsecommiaed while under any 
criminal justice sentence). 

Offense Conduct 
DRUG QUANTITY 

u.s. v. MokcM.()NJfre. 936 F.2d 623 (1st Cit. 1991) 
(district court propedy found weight of cocaine "nUxcure « 
substance" 10 be entire weight of suil.case made of 25 kilo­
grams of cocaine chemically bonded to 9.5 kilograms of 
aaylic material, less weight of metal fillings; appeilalC court 
acknowledged that "the suiu:ase matcriaI obviously cannot be 
consumed; and the cocaine must be ~ from the suit­
case mareriaI befo.e use •••• Regardless, the suitc:astlcocaine 
"mixture' or 'substance' fits the stalUfOIy and Guideline 
dermitions as the SU(X'Cl1le Court has n:cendy interpreted 
them in Cltopman [v. U.s .• 111 S. CL 1919 (1991)].'. 

1445-47 (4th Cir. 1990); U.s. v. Pozzy. 902 F.2d 133,138-40 POSSESSION OF WEAPON DuJuNG DauG OFFENSE 
(1st Cir.), cut.Jknied. 111 S. CL 353 (1990». U.s. v. Ga,.,.~r. No. 90-3361 (6th Cir. July 23, 1991) 

U.s. v.Adkins. 937F.2d947 (4IhCir.I991)\Wejoin Ihe (Martin.J.) (reversing § 2Dl.l(bXl) rmdingbccause"itwas 
Eighth and N"mth Circuits and hold that a district court may, clearly improbable that the gun wu connected with 
in an atypical case,downwardly depart where care« offender [defendant's] drug offense": gun was an antiqucsty1e, single.. 
status overstates the seriousness of the defendant's past con- shot Derringer, unloaded and withao ammunition in 
duct. We emphasize that such departures, like all departures, defendant' s house, it was locked in a safe twelve feet away 
arc reserved for the truly unusual case. j. from the safe where drugs were found.lD4 is "not the type 
MmGA TING COtCUMSTANCF.S nonnaIly associated wilh drug activity": court noted Chat Many 

one of lhesc factors, standing alone, would not be suflicienllO 
U.s. v.LAuzo1l. No. 90-1661 (1st Cit. July 16,1991) compel this conclusion," butabe··cumulativeeffectof these 

(Bownes. Sr. J.) (~g with U.s. v. RuJcJjcJ:. 919 F.2d 95. factors" does). 
99 (8th Cir. 1990). that under § 5K2.13, p.s., a defendant's 
"significanlly reduced mental capacity" need not be abe '"but- Supreme Court-Review Granted 
for" or "sole" cause of the offense before departure may be U.s. v. RL.C .• 915 F.2d 320 (8th Cir.199O) [3 GSU"14]. 
warranted; however. court also concluded that in general Ha cen. granted. III S. Cl 2850 (1991). Government appeals 
person with borderline inleUigenceormildrewdationwhois ruling that for juvenile sentenced pursuant 10 18 U.S.C. 
easily persuaded to follow others" does nOl present a "mitigat- § 5037(c X I), which provides that senlence imposed on juve. 
ingcircumstanceofakind.ortoadegree.notadeqwuelytaken nile may not extend beyond"maximum tcnn of imprisonment 
into considemtion by the Sentencing Commission. " § 510.0). that would be authorized if the juvenik:..bad b:en tried and 

SUBSTANTIAL ASSISTANCE convicted as an adult." the sentence is limiled by the "maxi-
U.S. v. Goroza. No. 90-10 142 (9th Cir. Aug. 8. 1991) (per mum tenn of imprisonment" authorized under the Guidelines 

curiam) (Reversed because district court improperly departed for a similarly situated adult. See 49 Crim. Law Rep. 3077 
under § 5K2.0, p.s .• aftcr government refused to move for I (Junc 26,1991). 
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Relevant Conduct In sum, then, die court held that 11Bl.3(8)(2) is '"unen. 
Eiahtll Circuit holds sentendD, statute does DOt forteable insofar as it permits offenders ID be systematically 

authorize use of CCXldud Felatlna to dlstlDCt, uncharpd pcnalimf for facbJ,Uy and tempomlly disdnct property 
property crimes .. settlq onase level; IUIITOWS scope of crimes dial bave nealher been charged by indictment IQ' 

U.s.s.G •• 181.3(a)(2). Defendant. iDdic&ed OIllwO councs. pIO\'eII at triaI."' 
pled guilty roooccouniofthcft from an intersaar.eshipmeat U.s. v. Galloway, No. 90-3034 (8th Cir. Sept. 9,1991) 
(tires valued It $37,(00) and the second count of IIanSpOItiDg (Bright, Sr. J .). 
8 stolen vehicle was dropped. The peseAlenCe reportallegcd 
that defendant was part of an organization that stoic over Criminal History 
$1 million from inrersaaae commerce, and"lisred sevea scpa- CAREER OFFENDER 
rare inlmlale property offenses fc:r which the Government Seventll CIrcuit bolds "slmplepossessloaotaweapon, 
hadneithetchalgednorindictedGaUowayandincludedthese without more," is DOt • "crime ot 'fIoIeace" tor career 
offenses in the senlencm, calculation."' Inclusion of the un- offender purposes. Defendant was sen~ced as a career 
charged thefts would bave nearly tripled die guideline range, offender under f 4B 1.1. One of the pric:r convictions used to 
from 21-27 months ID 63-78 months. The disIrict court held reach careecoffenderstatus was a srat.eoffense for possession 
that use of the wteharged c:onduct would violate die Fifth and of 8 fueann. Possession of 8 firearm is DOl specifically listed 
Sixth Amendments by allowing defendant ID be punished for as 8 crime of violence in 14B 1.2,comment (n.2), nor is force 
conduct that he was neither indicted nor tried on. an element of the offense, so die question, pursuant to note 

The appeUaIe court. following "die familiar rubric that 2(B). was whether' die actual offense conduct "'by its nature, 
courts do not unnecessarily decide constitutional issues," presented 8 serious potential risk of physical injury to an­
affumed on swurory grounds and overturned "subsection other." &e U.s. v. Terry, 900 F.2d 1039,1042-43 (7m Cir. 
(a)(2) of the relevant conduct guideline only insofar as it 1990). Accord U.s. v. John, 936 F.2d 764, 769-70 (3d Cir. 
applies 10 scparalC propeny crimes duu. like Galloway's, 1991); U.s. v. WalUr, 930F.2d 789, 793-94 (IOChCir. 1991): 
occuned on separate days, at separate places. targeted sepa- U.s. v. Goodman, 914 F.2d 696, 698-99 (5th Cir. 1990); U.5. 
rate victims and involved a variety of merchandisc. We draw v. McVicar. 907 F.2d I, 1-2 (1st Cir.I990). 
no conclusions about the validity of section IB1.3(a)(2) with The appellate court reversed: "While we agree that the 
respect ID other typeS of offenses presenting other factual potential for a dangerous, violent act is enhanced by the 
circumSWlCCS. ••• We also make clear that our holding in no possession of any weapon ••• unless the usC of die weapon 
way infringes on the ttaditional authority of sentencing courts is overtly implied it is not 8 aime of violence under the 
10 consider WlCOnvicted criminal conduct for an applicable Sentencing Guidelines." Defendant was arrested while 
senlenCe within the guideline range." "riding in a Olicago taxi in daylight hours with 8 handgun 

The court based its holding on two groWKls. First. citing tucked in the waistband of his pants. The gun was not dis-
28 U.S.C. § 9940)(1), which "a~ inaemenlal pun- played or brandished. There is no evidence that even any 
ishmenl'in each case where a defendant is convictedof' mul- touching, gesturing orreference ID die gun occwred. •.• [T]he 
tiple aiminal offenses," the court concluded: ""The clear im- threat posed by a simple possession of a weapon, without 
plicationisthatCongressdidDOlintendthcguide6ncs IDpunish ~,does not rise 10 the level of an act that 'by its nature, 
separate instances of UDCOnvicted conduct inaemenIalIy.. • . presented 8 serious potential risk: of physical injury to an­
Any other inrerprctation would render the words chosen by other: [U.S.S.G. § 4Bl.2, comment (n. 2).] It is 8 very fine 
Congress meaningless. "The legislative history supported this line, however •••• The facts here present 8 most passive case. 
view. die court found. and implied "that Congress intended 10 A prior conviction involving any overt action by 8 defendant 
afford defendants the full panoply of constitutional, staturory pointing 8 weapon, drawing 8 weapon. openly displaying a 
and procedural protections before subjecting them ID weapon, brandishing 8 weapon, holding 8 weapon, gesturing 
incremental punishment for multiple offenses. Of towards a weapon, or any act other than mere passive posses-

Second, the court determined that § 991(b)(I)(B). which sion, would ..• present a suffICient potential for physical 
cites § 994(1). "requires the Commission to establish policies injury to constitute a crime of violence." 
and practices that avoid 'unwarranted sentence disparities One circuit has held that the "offel1SC..Df being a felon in 
among defendants with similar records who have been found possession of a fJreann by its nature" is a crime of violence. 
guilty of simi Iar criminal conduct' ... The plain language of U.S. v. O'Neal. 910 F.2d 663, 665-67 (9th Cir. 1990). Other 
this subsection indicates that Congress sought. in large part. to courts have held that possession is a crime of violence when 
equalize sentences based on convicted criminal conduct. .. other threatening or violent behavior occurs. See Walker. 
Th.--e_le-,g,,:-is:-Ia_t_iv_e_h_is_to...:ry~c:-on_firm_s_th_i_s_in_te:-rp.:..re_ta_tio_n_::-' ~--:-__ su-,:-p_ra....:.,--:-9_30:-F_._2d--:-.~!}9~-:::?5 fired U.S. v. Alvarez. 

Nol for ClllIllon. GMid/dine Sel1/lUl.ciflg Upda/e is provided for infonnation only. It should no, l~: 
.-.-.~-~------~ 
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914 F.2d 91S. 918-19 (7th Cir. 1990) (also struggled with 
arrestingofficcc); u.s. v. McNeal. 9OOF.2d 119. 123 (7thCir. 
1990)(also ftred gun); U.S. v. Williams. 892F.2d 296. 304 (3d 
Cir.1989)(same); U.s. v. Thompsolt,891 F.2dS07. S09(4th 
Cir. 1989) (also pointed firearm at person). 

U.s. v. Chapple. No. 9O-1S44 (7rb Cit. Aug. 20, 1991) 
(Kanne. J.) (Posner. J'f dissenting). 

JUVENILE SENTENCES 
U.s. v. SanlMels. 938 F.2d 210 (D.C. Cit. 1991) (widt two 

excepdons.juYCDile scnt.enccs notcounted in criminal bi.sfory 
score undc:I' § 4Al.2(d) may not be used as basis fordepal1w:e 
under § 4Al.3, p.s.-"'Given the inconsistencies in m:cxd 
keeping noted by Ihc Commission [in Apptication Nola 7 10 
§ 4Al.2], permitting courts to base departures on &he exis­
IenCe of 'reliable' juvenile records would plainly exaaenrc 
the scnrcncing disparities that section 4Al.2(d) is meant to 
curb"; the only exceptions 10 this rule arc found in Appl.icatico 
Note 8. for sentences thatprovideevidenceofsimiJarm.iscoo­
duct or aiminal livelihood; aJso. cowtmay not consider under 
§ 4A13. p.s .. whether leniency of juvenile senfenCeS abat arc 
not included in criminal bistc.ry merit upward cIe.partsn. but 
may consid« IenicDcy of prior adult sentences). 

Offense Conduct 
DRUG QuANlTlY 

Eleveoth Circuit distinguishes ClurptlllUl, holds that 
"mixture" io U.s.s.G. f :m 1.1 does DOt iodude "uousable 
mixtures." Defendant pled guilty to impcrWion of cocaine. 
She carried sixteen bags filled with cocaine and a liquid. The 
bags weighed 241.6 grams, of which 7.2 grams was cocaine 
base and 65 grams a CUUing agent. with "'liquid waste" the 
remainder. The d.islrict cowt sentenced defendant on Ihc basis 
of the fDCal ..... ixbR" purSuant to § 201.1. comment. (0.1). 

The appcIlaIccowt re\'el'SeCl: "The inclusion ofthc weight 
of unusable mixtures in Ihc determination of sen&ences under 
section 2D 1.1 leads to widely divergent sentences forconduct 
of relatively equal severity •••• [TJheappcllant was sentenced 
based on a fDtal weight of 241.6 grams. despite the fact that 
only 72 grams of abc mixture constituted a usable orc:ooswn­
able drug mixture. This hYJlCl1A'Cbnical and mechankal ap­
plication of the saatutory language defeats tbc v«y purpose 
behind the Sentencing Ouidelincs and creates an absurdity in 
their application: the disparate and irrational sentencing aris­
ing out of a 'rational and Wliform' scheme of senlCRCing." 

The cowtdistinguished Chapman v. U.s .• 111 s. Ct. 1919 
(1991): ""In Chapman, the LSO and other drugs in carrier 
mediums considered by the Court were usable. consumable, 
and ready for wholesale or relail disbibution when placed on 
standard carrier mediums. such as blOdel' paper, gel, and sugar 
cubes. ••• mile cocaine mixture in this case was obviously 
unusable while mixed with the liquid waste material." 

The court further held that "the rule of lenity should be 
applied 10 the statute 10 avoid absurdity and inationality in the 
application or the Semencing Guidelines. We thererore hold 
lhat the tenn 'mixture' in U.S.S.O. § 201.1 does not include 
unusable mixtures." BUlcf U.S. v.Mahecha-Onofre.936F.2d 
623, 62S-26 (1st Cir. 19(1) (suircase made or cocaine and 
acrylic material chemically bonded together was "mixture or 
substance" and IOtal weight of suitcase used) [4 GSU #7]. 

U.S. \I. Rolande-Gabriel. 938 F.2d 1231 (lILh Cir. 1991). .. 
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Departures 
SUBSTANTIAL AssiSTANCE 

u.s. v.Drown, No. 91-1 118 (lstCir. Aug. 14. 1991) (gov­
emmcnt could not derer filing of § SKU motion unlit after 
scnttocing beawse derendant's cooperation was not yet 
ccmplele-6UCb strategy would "'impermissibly merge" the 
boundaries or I SKU, p.s., designed to ~ cooperation 
prior to sentencing, and Fed. R. Crim. P. 3S(b), which covers 
cooperation after sentencing; also reit.erated that court may 
not depart under § SKU in absence or govemmcnt motion 
"despite meanspirilCdness, or even arbib'8rincss. on the 
goWll'l1l'Delll'. part" (qualing U.s. v. Romoio. 937 F.2d 20. 24 
(1st Or. 1991», but if refusal to rllo motion "is based on 
unacceptable standards. such as the infringement of pro­
leered statutory or constitutional rights, a fedenll court. is 
empowered to int.elvcncj. Cf. U.s. v. HOWQTd, 902 F .2d894. 
896-97 (11th Cir. 1990) (court must rule on § SKU motion 
at sentencing hearing, may not postpone). 

AooRA. VATING CIRClJMSTANCES 

U.s. v. FaulIater, 934 F.2d 190 (9th Or. 1991) (may not 
depart upward. for defendant who pled guilty 10 five bank rob-­
bmes. on basis oflbree robbery c:ounts dismissed in plea bar­
gain and five ochers govemmcntagreed not tocbargC; follow­
ing U.s. v. C4slro-Cerwuues. 927 F.2d 1079, 1082 (9lh Cir. 
1990), which held "sentencing court should rejecta plea bar­
gain lhatdoes notreflect the seriousness of thedeCendant' s be· 
havior and should not accept a plea bargain and Ihen IaItr count 
dismissed charges in calculating the defendant's sentencej. 

EXTENT OF DEPAR1l1RE 
u.s. v.Faulkn.er. 934F.2d 190 (9thCir. 199I)(courtsmay 

not analogize to career offender guideline when departure 
is warranled because defendant fails to qualiry as career 
offender only by virtue of technicality). COlllro. U.s. v. WU­
lio.ms. 922F.2dS78,S83 (IOthCir. 1990): U.s. v.Jones. 908 
F.2d 36S,367 (8thCir. 199O).Cf. U.s. v.Delvecchio. 920F.2d 
810.814-lS(11thCit.1991)(shouidnotsutomaticallydepart 
to career offender levels without analysis of actual aiminal 
history and purpose of the guideline). 

Adjustments 
OBS'l"litUCDON OF JUSTICE 

u.s. v.Maduo.-Gailegos. No.90-S0108(9thCir. SepL 18, 
1991) (PIegenon. J.) (reversing enhancement given 10 defen­
dants who fled 10 Mexico 10 avoid arrest when they su.spected 
something went wrong with drug deal and were arrested after 
they retumed. nine months 1arcr-factlhatdefendantsavoided 
arrest for nine months does not counteract general rule that 
flight from arrest. without more. does not warrant obsttuction 
ofjusticecnhancement,,see § 3C1. 1. comment. (n.4(d»; U.s. 
v. Garda. 909 F.2d 389, 392 (9th Cir. 1990); court distin­
guished U.s. v. MondeUo. 927 F.2d 1463. 1465-67 (9th Cir. 
1991). because there defendant had been arrested, knew he 
was expected 10 tum himself in Iatec, but hid OUl ror two weeks 
and auempted to avoid capture when authorities found him). 

Note to readers: Beginning with this issue, GSl/ will list at 
the end of case citations or parenLhetical summaries the names 
of judges who dissented. or dissented in part, from the holding 
or holdings summarized. 
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Constitutional Challenges 
Tentb Circuit holds dud the Doa_Jeopardy Clause 

may be violated wIleaa coavldioa Is"'" oD coaducttbat 
was used to lacrase a Gu.ldeliaes RDteace ill a prior cue. 
Defendant was c:onvict.ed in Soudt DakDIa for distributing 
methamphetamine. The court included as Idevant c:onduct 
963 grams found in a search of defendant'. Utah residence, 
whichraiscdhisoffeoscleve1bytwo,andimposedatwo-J.evel 
enhancement for possessing weapons during • drug offense 
for weapons found during the same search. Defendant was 
senreoc:ed to thestalUtorymaximum of240 monlhs. wilbinthe 
guideUnc range but five months higher Ihan the guideIinc 
maximum if the 963 grams had been excluded. 

The govenunent Ihen proseculed defendant in Utah fed­
eral court forpossession willl intent to distribute the same 963 
grams of mechamphetamine and for being a felon in posses­
sion of fRanDS (the same weapons used 10 enhance the South 
Dakota senlence). Defendant appealed after the district court 
refused his motion 10 dismiss the indictment. but the Tenth 
Circuitatrumed, bolding that because defendant had DOt been 
charged in South Dakota for these offenses the Double 
Jeopardy Clause'. ban on muldple proseC'llliolu was DOt 
implicaltd. Also, because defendant bad not yet been can­
victed and punished. his claim based on the Clause's ban 
against. multiple pllJlisluru!nu was not ripe for review. U.s. 
v. Koonce. 88S F.2d 720, 722 (10th Cit. 1989). Defendant 
was foundgu.ilty on boIhcharges., andsentcnced 1097 months 
on the drug charge and 12 months on the weapoos charge, to 
be served COIICUI'I'elldy widllhe Soudl Dakota senlenCe. He 
also received a 6-year tmn of supervised ~ 10 be 
concurrent with the 5-year South Dakota term. 

The appellale court held that the Utah sentence for p0s­
session violalcd the "'punishment component" of double 
jeopardy, basing itsconclusion on tIRe factors. FII'St.: Min both 
the Utah proceeding and the South Dakota proceeding, de.­
fendant was punished for the exact same conduct. the pos­
session of Utah methamphetamine with intent 10 distribute. 
Absent evidence that Congress intended such double pun. 
isIunenl. this runs afoul of the Double Jeopardy Clause. .. 

Second. the court del«mined that '"there is no evidence 
that Congress intended that an individual who distributes a 
controlled substance should receive punishment both from an 
increase in the offense level under the Guidelines in one 
proceeding and from a conviction and sentence based on the 
same conduct in a separate proceeding." The court found 
"strong support" for this conclusion in the Guidelines the~' 
selves. Under the "grouping" procedure of the multiplecoun 
guideline, "had the government charged Koonce in the Sou 

Damta district coon with two separare counts-one based 
upon lbeme~inemailed to (SouthDakDla] and one 
based uPon themetbampbelamine found in (Utah)-bewouJd 
bavcftlCCiWlda scntcnceideDlicaI to lbeonctbat .. imposed 
in the South Dakoca prosecuIion •••• It is difficult to believe 
that Congress 'W'OUld have intt.oded the punishment to be 
larger if the govcmment chQse to proceed with two different 
proceedings ••• chan if it chose to consolidate aU ofthec:ounts 
in one proceeding." 

Lastly, the sentence for the Utah offense vioIarcs the 
punishment component of the DoubIcJC!OpInly Clause "even 
though the sentence runs concurrc:ndy willl the South DakoI.a 
sentence." FoUowing BaJl v. U.s .• 410 U.S. 856, 864--6S 
(1985). the coon reasoned that punishment includes "all of 
the consequences that flow from • c:onviclion wiIbout Hmit­
ing the concqJt of punishment to incan:cnrion time. fanes. 
and other penalties and resuaidts explicitly ordt.mI by the 
cou.n." and thus ""the absence of an additional prison sentence 
does not render the second conviction coostilUtionaI." 

On the fareanns charge. however, the Double Jeopardy 
Clause was not triggered because, dnder die test in 
BloclcbllTguv.U.s •• 284U.s.299,304(1932).defendantwas 
not punished in the different courts for the same offense. 
AJdlough the weapons enhancement and the feloo in p0sses­

sion offense '"both require proof or possession of a fuearm, 
U.s.S.G. 2Dl.l(b)(I) requires proof that the fuearm was 
possessed •.• during the commission of tbC drug offense, 
while U.s.C. 922(g) requires proof that the accused was a 
felon at the time he possessed the fu-eann." 

U.s. v. Koonce. No. 90-4081 (lOth Or. Sept. 23, 1991) 
(Ebel.J.). 

Sentencing Procedure 
EVIDENnARY issUES 

8ixtb Circuit boIds that courts should coadud an 
evidentiary bearing in accordance witb the CoatroDtation 
Clause wben disputed evideace could lDcnase the Guide­
liM senteace.1n each of three cases that WCleconsoUdatcd for 
appeal, "dledefeodantpleadcd guilty 10 a drug offenscand the 
District Comt was required 10 increase his sentence signifi­
candy under ~ Guidelines because the Court found on the 
basis of disputed facts that he had commiued other drug 
offenses for which he had nOl been convicted. In each case the 
other offenses were proved by the hearsa)UeStimony-often 
double or triple hearsay-of out-of-court declarants who 
remain unidentified. In each case the sentences were in­
creased under the 'relevant conduct' or other similar pro~·i· 
sions of the Guidelines. and in each case the defendant has 
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objected that the testimony causing his scotence to be in­
creased is wu:eliable." For two defendants, the disputed evi­
dence was used to signUJCaIltly increase the amount of drugs 
and to imposclOle in the offense enbancements; the other had 
his criminal hi.sImy score increased from category I to VL 

The appellate court DOled • conflict between the two 
circuits lbat ba~ specifically add.n:lssod whether factfinding 
undtl' 1he Guidelines is subject. to 1he Cooftontalioo Clause. 
TheEigbthCireuit he1dthat"1beConfrootation CJausc. which 
opcrafCS indc:pcndcnIIy of the rules of evi<Ieoce. does apply." 
U.s. Y. FOI'tkr. 911 F.2d 100. 103 (8&h Cit. 1990). Tbc Third 
CircWldecliDccl to apply IbcClausetosentcncing. but did bold 
that. bcigbreaed scandard of scrudny is RquRd for factual 
(IDdings and hearsay when a court .. departs upwards dra­
matically" from 1he guideline range. U.s. Y. Kilalmura. 918 
F.2d 1084. 110000(3dCir. 1990). TheSixlhCircuitagrced 
with the Eighlb. finding that because of "'the vast difference 
between the fonnaJ.faa:.basedsystem of senccncing underthe 
new code and 1heold infonnal system. ••• the reliability of the 
dislrict courts' findings of fact must be kISt.ed under the 
principles established by the Confrontation Clause. .. 

"1bis sbould not praent • serious problem for d.is1rict 
courts in mostcases.lncases that go to Irial, disputed facts can 
usually beresolved on the basis of the fac&s presented at 1riaI. 
facts subject to the test of the Confrontation Clause. In guilty 
plea situalions. the facts are usually Wldisputed and can oflen 
be stipulated before the sentencing hearing under § 6Bl.4 of 
the Guidelines. In the cases in which there is a disputed 
material fact. the government can decide whether it will 
auempt to prove the fact under the ConfronWion Clause. In 
each such case the SOvenunent candccide whether it will seek 
to enhance the sentenccotherwise prescribed by the new code 
by proffering and auempting to prove such disputed facts. 
Upon receiving the government's proffer, district courts may 
decide whether the government's proffer of facts-if 
proved-would consticute grounds requiring an incn!ased 
sentcnce.1t the district coon rejects the proffer as immarerial. 
itshouldsentence the defendant oa the basis of the undisputed 
facts of the cbarged offease. the defendant-. criminal history. 
and any other aggravaling Ot mitigating fac;tor provided for in 
the code. It the d.i.sb:ict court decides that the proffeml evi­
dence in dispute would conmlUle grounds for an incn:ascd 
sentence. it should 1hen conduct an evidentiary hearing in 
accordance with the Confrontalioa Clause." 

U.s. v.Silverman, No. 9O-320S (6th Cir. SepL 17.1991) 
(Merrill. CJ.) (Wellford. Sr. J •• dissenting). 

BURDEN OF PROOF 
U.s. 11. Restrepo. No. 88-3207 (9th Cir. Oct. 4.1991) (en 

banc) (Wiggins. I.) (By 7-4 vote. court held that. "for faclOrS 
enhancing a sentence under Sentencing Guideline 
§ 181.3(a)(2)," including uncharged conduct, "due process 
does nol require a higher standard of proof &han preponder­
ance of the evidence to proleCt a con vicled defendant's liberty 
interest in me 8CCW'llte application of the Guidelines. We 
emphasize that the preponderance of the evidence standard is 
a meaningful one that requires the judge to be convinced' by 
a preponderance of the evidence that the fact in question 
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exists.' ..• 11 is a "'misinterpretation [of the pn::ponderance 
test] that it calls on me uier of faa merely to perfonn an 
abstract weighing of dle evidence in order to determine which 
side bas lXOduced the greattz quantum, without regard to its 
effect in convincing his mind of the uuth of the propositiao 
assrzted. "'j (disating opinions by Judges Pregerson and 
Norris, concurring opinion by Judge Tang). 

Offense Conduct 
DRUG QuA.N11TY 

SIxda CIreu1t boIU lbat 1lOIl-dlscributable, po&oaous 
b,-pl'Gdudllbould DOt be Included ill weight oIaaelbam­
pbetamiDe "mixture." Defendanrs were convicted on sev­
eral charges related to illegal manufacture of mcthamJDct­
amine. The district court based their sentences on the entire 
weight of ~.unfmishcd '*mixture" containing". detectable 
amount" of methamphetamine. see U.s.S.G. § 2Dl.l(c) (note 
at end of Drug Quantity -Table). that was found in a 
"Crockpot." Defendants irped that using the entire amount 
of 1he mixture was irraIiooal bec:ause only a much smaller 
amount of methamphetamine could bave been produced and 
the milume as found contained only a small amount of 
methamphetamine along with unreactcd chemicals and by­
products that are poisonous if ingested. 

The appellate court agreed: "As Chopman [v. U.s •• III S. 
Ct. 1919 (1991)] makes clear, "Congress clearly inrended the 
dilutant. cutting agent. orcaniermedium to be included io the 
weightofthosedrugsfOtscoleDCiogpurposcs .•• .' Id.at 1924. 
By diluting the drug with some othersubslance, the distributor 
is increasing the amount of the drug he hanvailabJe to seD to 
consumers and thcn:forc is appropialdy subject 10 punish­
ment for the entire weight of the mixture. Such is clearly DOl 
the case here. If the Crockpot conlained only a small amount 
of methamphetamine mixed together with poisonous 
unreacted chemicals and by-products.1herc would have been 
no possibility that the mixtuJe could be distiibuted 10 COIl­
sumers. AI. this s&age of the manufacturing process. the do­
fendants were not aa.emptiDg to increase Ihe amount of 
methampheIanUnc they bad available to sell by adding a 
dilutant. cuuing agent. or carrier mediwn. but rather were 
attanpting to distill methamphecamine from 1he otherwise 
uningestable by-products of its manufacture." 

The court remanded "for the disuict court to conduct an 
evidentiary hearing on this issue. If. as we suspect. the 
defendants are correct in their assertions as to 1he chemical 
properties of the contents of the Crockpot. it would be inap­
propriate for the district court to include 1he entire weight of 
the mixwre for SeDteocing purposes. Instead. thedistrictcourt 
would be limited to the amount of medJamphetamine the 
defendants were capable of producing. See Guidelines 
Manual, § 2Dl.l. commenL (n.12)." The Eleventh Circuit 
recently reached a similar result when it held that the "unus­
able" portion of a mix lUre containing cO£!ine sJIould nOl be 
included in the offense level computation. U.s. \I. Rolantk­
Gabriel, 938 F.2d 1231 (11th Cir. 1991) (4 GSU 1#8). 

U.S. v. JeMings, No. 90-3503 (6th Cir. Sept J6, 1991) 
(Martin, I.}. 
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Departures 
MmGA11NG CmCUMSTAN<D 

NIDtb Cin:uit amrms downward departure based OD 

"youdarullack of guldaDce. H Defendant was convicted of 
conspiracy to distribute cocaine and rock: cocaine. His 
guideline noge of 360 months to life partly resulted from in­
clusion in the criminal history score of a 1979 manslaughlet 
conviction when he was 17 years old. but for which he was 
sentenced as an adulL The district court. however. found 
mitigating circumstances and departed to impose a 17-year 
senlCnCC. As the appellale court described ic wrhe mitigating 
circumstance in this case may famy be characterized as 
'yOUlhfullack: of guidance.' Lack of guidance and education. 
abandonment by parents and imprisonment at age 17 consti­
tute the elements of this mitigating circumstance •••• mile 
district court departed downward because it believed that 
Aoyd's you!hfullack of guidance had a significant effect boIh 
on his past criminality and on his commission of the present 
offense. Thus. the district court thought (i) that Aoyd's 
criminal history category significantly overrepresents !he 
actuai seriousness of his past criminality; and (ii) Aoyd'sbase 
offense level overrepresents the actual seriousness of his 
criminality in the commission of the present offense. " 

The appeUate court held that "use of youlhful lack of 
guidance as a mitigating circumstance is not precluded by any 
provision of the [Sentencing Reform] Act or !he Guidelines." 
The govemment.argued that two sections in Chapter 5 of the 
Guidelines preclude the mitigating circumstances used here. 
Sed.ion 5Hl.6, p.s.. for example. staleS that"[f]amily ties and 
responsibilities and COIllmunity ties are not ordinarily relevant 
in delennining whether" to depan. The court concluded. 
however. that this section "recommend(s] against relying on 
the JftSCDl existence of family obligations as a basis for 
departure because they reOeclthe Congressional concern that 
convicted criminals with family ties not n:ceive ligbter sen­
tences than convicted criminals wilhout such ties. . • • To 
construe a provision clearly intended to prohibit heavier 
sentences for people lacking family ties as prohibiting lighlet 
sentences for such people is imputing to Congress an intent it 
bas not manifested." 

"In any case, the district court did not depart downward 
because Floyd presently lacks family ties, but departed, in 
part. because he was abandoned by his parents as a you!h. The 
provision recommending against departure based on !he 
present existence of family obligations does not even speak to 
a departure based on the absence of family guidance at an 
earlier age .... [TJhe mitigating circumstance of youthful lack 
of guidance refers to a past condition !hat may have led a 
convicted defendant to criminality. That both mitigating cir­
cumstances involve the presence or absence of familial rela-

tionships should not obscure this basic difference between 
them-a difference \'I(hich is suffICient to place youthful lark 
of guidance outside dle purview ofU.S.s.G. f SHl.6 and to 
make it a mitigating factor that is not prohibited underChapter 
Five. Part H of the Guidelines." 

The court also held that the district coun's reference to 
defendant's Lack of education did not conflict with f 5Hl.2. 
p.s., which StaleS that "[e)ducational and vocational stills arc 
notordinarilyrelevant"todeparturedecisions:"lT1hcdiscrict 
oourl merely referred to lack: oi education in support of its 
fanding that Floyd lacked guidance as a youth. A provision 
ltCOfIUDending against depanme based on educationallevcl 
does not speak to a depanure based oft youthful lacIc of 
guidance. In any case. however. in passing 28 U.s.c. f994(e), 
Congress was preoccupied wi!h ensuring that people who lack 
educational skills do not receive heavier sentences than 
people who do have such skill.:> •••• To use this provision to 
prohibit a downwan:l departure based on youthful Lack of 
guidance would be. once again. to impute to Congress an 
intent it never manifested." 

The court concluded that because thtfGuidelines do not 
prohibit departure based on youthfullaclco( guidance. it would 
use the "general background rule," as summarized in § IB1.4, 
that "'the court may consider, without limitation. any infonna­
tion concerning the background, character, and conduct of the 
defendant, unless otherwise prohibited by law •••. We Ihus 
decline Ihe invitation to place additional limitations on miti­
gating circumstances based on personal charac::tc:rist of the 
defendant and hold that a district cowt may consider youthful 
lack of guidance in determining the approprialc sentence." 

U.s. Y. FkTyd. No. 89-S0295 (9th Cit. Sept. 25, 1991) 
(Noms. J.). 

U.s. Y. Go1llGkz. No. 9()..1704 (2d Cit. SepL 23, 1991) 
(Oakes. CJ.) (relying on U.s. Y. Lara. 905 F.ld S99 (2d Cit. 
1990). affuming downwanl departure to 33 months from 
minimum guideline tenD of 96 months on basis of extreme 
vulnerability to assault in prison for 19-y~-o1d defendant 
who was "exll'el1lely smaU and feminine looking, and ••• had 
the appearance of a fourteen or f&fteen YeMold boy"; rejecting 
government arguments. court held that evidence of bisexu­
ality (as was the case in Lara) was not necessary. thatdefen. 
dant need not have been previously victimized or Ihreatened, 
and that prison conditions may present ~issible basis for 
departure) (Winter, J., dissenting). 

CRIMINAL HISTORY 

U.S. v. Morrison. No. 89-2284 (7th Cir. Oct 10. 1991) 
(Flaum, J.) (reversing upward departure to category VI based 
on district court's belief that, because one of defendant's prior 
convictions wa<; ror a"brutal,cxeculion-style murder," place-
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ment in category II "seriously underestimated" the severity of 
that crime; appellate court held that Sentencing Commission 
"consciously chose 10 award def«Klants three criminal history 
points for every [felony conviction1, regan:llcss of the nature 
of the underlying offense condUCL See § 4A 1.1. To sanction 
the district comt's upward departure would 6y in the face of 
that choice. and invite sentencing courts 10 create their own 
weighing schemes for prior criminal conviclions.j. 

AGGRAVATING CIltCUMSTANCES 
U.s. v. Uccio.940F.2d753 (2dCU. 1991) (kldnapping and 

assault of co-conspilator undertaken in fwtherance of offense 
was proper ground for upward departure pwsuant 10 § SK2.4, 
p.s.-d1at seclion is not limited 10 actions against innocent 
bystandets or largets of the crime). 

Adjustments 
OBSTRUCI10N OF JUSTICE 

Fourth Circuit holds obstruction fJI justice enhance­
ment may not be applied to testifying delendant's denial 
of pilt tbat Is not believed by jury. Defendant-charged with 
conspiracy 10 distribute cocaine. ''lOok the stand and denied 
everything." After the government' s "devastating rebuual," 
the jury convicted the defendanL Her offense level was in­
creased for obstruction of justice because the trial court found 
she testified untruthfully at the trial. As the appellate court 
noted, "[c]ommitting or suborning perjury has always been 
idenlifled as 'obslruction of justice' in the Guidelines Com­
mentary. U.s.S.G. § 3eU, commenL (n.l(c» (Nov. 1989); 
Id., commenL (n.3(b» (Nov. 1990)." Every other circuit 10 
consider the issue has upheld &he constitutionality of applying 
§ 3Cl.l1O untruthful testimony. See U.s. v. Con,reras. 937 
F.2d 1191, 1194 (1th Cir. 1991); U.s. v.Batista-Polanco. 927 
F.2d 14.22 (1st Cir. 1991); U.s. v. Malos. 907 F.2d 274, 276 
(2d Cir. 1990); U.S. v. Barbarosa. 906 F.2d 1366, 1369-70 
(9th Cir .), CUI. Iknied,lll S. CL 394 (199O); U.s. v . Wallace, 
904F.2d603,604-05 {11th Cu. 1990); U.S. v.Keys.899F.2d 
983. 9~ (lOth Cu.), CUI. tknled. 111 S. Ct. 160 (l990); 
U.s. v. Wagner, 884 F.2d 1090, 1098 (8th Cit. 1989), cUI. 
denied. 110 S. Ct. 1829 (1990); U.s. v. Acosta-CQZQI'u. 878 
F.2d 945, 953 (6th Cir.), cen. tknied. 110 S. CL 2S5 (1989). 

The Founh Circuit, however, held that applying the en­
hancement in this situation unronstibJlionally impinged on 
defendant's right to restify: "[W]e fear that this enhancement 
will become the commonplace punishment for a convicted 
defendant who has the audacity 10 deny the charges against 
him. The government maintained at oral argument that every 
defendant who lakes the stand and is convicted should be 
given theobsuuction of juslice enhancemenL ..• It disturbs us 
that testimony by an accused in his own defense, so basic 10 
justice, is deemed to 'obstruct' justice unless the accused 
convinces the jury." 

"We are not satisfied that there are enough safeguards in 
place to prevent this enhancement from unfairly coercing 
defendants, guilty or innocent, imo remaining silem at trial. 
Other circuits have reviewed the district court's finding of 
untruthfulness under a 'clearly erroneous' standard .... Of 
course, in light of the jury's verdict of guilt. thed istricl court's 
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fmding will never be 'clearly erroneous' where the verdict is 
sustainable; if the verdict cannot be supported, the sentencing 
fuuling will of course be mooL" 

"TherigidityoftheguideUnesmakesthe§ 3Cl.l enhance­
mentforadisbelieveddenialofguiltunderoalhanintoJerable 
burden upon the defendant' sright to testify in his own bebaIf." 

U.S. v. Dunnigan, No. 90-5668 (4th Cir:Ang. 30. 1991) 
(Hall, J.) (as amended SepL 12, 1991). 

U.s. v. Thompson, No. 90-1305 (7th Cu. Sept. 18,1991) 
(Flaum,J.) (improper to giveenhancement to defendants who, 
during presentence hwestigalions. falsely denied Ihey had 
used drugs while on bail during the course of triaI-revised 
ApplicalionNote 1 10 § 3C1.l. cffedive Nov. 1,1990,stafeS 
that "defendant's denial of guilt (ochel' thaD a denial of guilt 
under oath that conslibJtes perjury), refusal 10 admit gullt or 
provide information to a probalion offICer, or refusal 10 enter 
a plea of guUty is not a basis for applicalion oflhis provision," 
and thus "makes clear" that Previous holding 10 the conuary 
in U.s. v.Jordan,890F.2d968, 973 (7thCir. 1989),shouIdnot 
be followed; however, enhancement for lying 10 probation 
offu:er about violation of condition of re1eue while awaiting 
sentencing was proper-information in respect to 
presentence or other investigation for court "comprises a 
broader range of inquiries than those pertaining to the 
defendant's guilt or innocence," and the court "unquestion­
ably had a legilimate interest in monilOring [defendant's] 
compliance with the release conditions it had imposedj. 

Criminal History 
CAREER OFFENDER PROVISION 

u.s. v. Stinson, No. 90-3711 (11th Cir. Oct. 4, 1991) 
(Edmondson, J.) (illegal weapons possession by a convicted 
feloo"byilSnature.pesentedaseriouspolentiaJriskofphysi­
cal injury to another," U.S.S.G. f 4B 1.2, commenL (n.2(B». 
and is therefore "crime of violence" for C8I'C4't offender pur­
poses). Accord U.S. v. O·Neal. 910 F.2d 663 (9th Cir. 1990). 

Probation and Supervised Release 
REvOCATION OF PROBATION 

U.S. v. Williams. No. 91-1219(8thCir.SepL6.1991)(per 
curiam) (because sentence following probalion revocation 
must be one that was available at lime of original sentencing. 
coutt may not usenewguidelinecbapterseven,effectiveNov. 
I, 1990. for defendanlS originally sentenced before that dace). 

REvOCATION OF SUPERVISED RELEASE 
U.s. v. Fallin, No. 91-1017 (8th Cit. Sept. 23.1991) (per 

cwiam) (for defendant who violated supervised release after 
Nov. I, 1990. court "should have consideted the policy state­
menlS in chapter seven of the guidelines when sentencing FaI­
linaftertherevocationofhissupervisedrelease";coun'serror 
was hannless. however, because this was defendant's second. 
identical violation, and "[g]iven Fallin's blatant defiance of 
the court -ordered teons of his supervised'releaSe. we believe 
the district court properly sentenced Fallin to an appropriate 
lerm of imprisonment wilhin the stalutory maximum .... 
Thus, no useful purpose would be served by remanding 
Fallin's case lO the dislrict court for resentencing."). 
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Adjustments 
ACCEPTANCE OF RaPoNSIBILITY 

lblrd Circuit Jaolds Fittb Ameaclaaeat protectiOD 
agaiast sel'-iacrimlaadoa applies to reduc:tloa ror accep­
taace GI respoasibility witJa respect to related COIIduct. 
Defendant pled guilty 10 robbing a bank by intimidalion. As 
part of the plea agreement. a second count of bank robbery 
whh a dangerous weapon was dismissed. He denied using a 
gun during the robbery and the count of conviction did not 
require use of a weapon. but the coun incR:ased his offense 
level for possessing a weapon during a robbery and denied a 
13El.1 deaease because defendant did DOt accept responsi­
bDity for possession of the gun. Defendant was sentenced ac­
cordingly and appealed. arguing that § 3E 1.1 requires accep.­
lanCCofresponsibilityonlyforconductinthecountofconvic­
lion and requiring a defendant 10 admit conduct beyond the . 
offense of conviction in order 10 receive the reduction would 
violalc the self-incrimination clause of the F'lfth AmendmenL 

The appellat.e court rejected the fnt argument: "'We agree 
with the COW1S that int.erpret 1 3El.1' s reference 10 'criminal 
conduct' and the application note' s reference 10 'offense and 
relaled conduct' as indicating that the sentencing court may 
consider whether the defendant has admitted or denied c0n­

duct beyond the specifIC coOduct of the offense of conviction 
in the course of determining whether 10 grant a two-level 
reduction for accepcancc of responsibDity •••• Accordingly, 
we here hold that the terms 'criminal conduct' and 'offense 
and relared conduct' in Chapter 3 refer 10 the same bundle of 
conduct: aD conduct that is "relevant' under § IB13 of the 
Guidelines.-Act:ordU.s. v.Mollnling, 914 F.2d 699. 70~ 
(Sth Or. 1990); U.s. v. MIIIIio, 909 F.2d 436. 439-40 (lIth 
Cir. 1990) (per curiam); U.s. v. Gordolt. 895 F.2d 932. 936-
37(4d1Cir.),cttt.tIeitU!d,l11 8.0.131 (1990).SeeaLroU.s. 
v. Het1'Wa. 928 F.2d 769. 714-75 (6ch Cit. 1991) (affmniog 
denial of reduction because defendant did not accept resp0n­
sibility for related conduct). Comra U.s. v. Piper, 918 F.2d 
839,840-41 (9th Cir. 1990) (per curiam); U.S. v. Oliveras, 
90S F.2d 623, 626-27 (2d Cir. 1990) (per curiam); U.s. v. 
Perez-FrQItCo, 873 F.2d 45S, 463-64 (1st Cir. 1989>. 

On the Fifth Amendment issue, defendant had the right to 
refuse 10 answer questions in the presentence interview about 
whether he posst&seda weapon during the robbery because he 
could have faced stale weapons charges. Whether a denial of 
the § 3E 1.1 reduction forexercising this right violates the Fifth 
Amendment turns on whether that denial is a "penalty" or a 
"denied benefiL" The appellate court held it was a penalty: 
"The characterization of a denied reduction in sentence as a 
'denied benefit' as opposed to a 'penalty' cannot be squared 
with the reality of the sentencing calculation and conflicts 
with decisions of the Supreme Court and pre-Guidelines deci· 
sions of this court .... [Dlenial of leniency is a penalty which 
cannot be imposed for the defendant's assertion of his or her 

F'lfth Amendment privilege. .. Accord U.s. v. Oliveras, supra, 
at6'1:1-'2B;Perez-FrQIICo,supra,81463.Seealso U.s. v. Watt, 
910F.2d~,S~(9lhCir.I990)rsentcncingcourtcannot 
consider against a defendant any constitutionally prorecaed 
conductj. Several circuits have held rhal denial of the reduc­
tion is not a penalty and thus 13El.l does not implicate the Fifth 
AmendmenLSee MOlITtUn,.supra,817(X;...(J7; U.S. v. Trujillo, 
906F.2d 1456,1461 (lOlhCir.I990): Gordolt,supra,at936-
37; U.s. v. Henry, 883 F.2d 1010,1011-12(11th Or. 1989). 

The Third Circuit noccd, howew.r, that "the Fifth Amend· 
mentprivilegeagainstself-inaiminationisnotself-executing 
and thus must be claimed when self-incrimination is threat­
ened." There are toa few limited exceptions 10 the rule," such 
asMwhen the govemmentthreat.ens 10 penalize theu.sertion of 
the privilege, and thc:r'eby 'compels' incriminating testi­
mony," but the coon concluded that "requiring a defendant to 
accept responsibility in order to obtain a sentence reduction 
is not a threat to impose punishment for an assertion of the 
privilege ••.• [TJhe person being questioned may fear that he 
or she will be more likely 10 suffer a penalty if the questions 
go unanswered, but the penalty wiD DOt be imposed for the 
claiming of the privilege. ••• [I]f a defendant does not claim 
the privilege when asked during the sentCncing process about 
acts beyond the acts of the offense of cmviction, any subse­
quentstat.ements are consiibed voluntary and maybeconsid­
ered by the senlenCing judge in determining whelher to grant 
a reduction for acceptance of respons.ibility." Here. the court 
ruled, defendant did notclaim theprivilege~hisstalements 
10 the probation offIcer were not compelled. Thus, his denial 
that he possessed a gun during the robbery could be consid­
ered by the district court in detennining he had not accepted 
responsibility. (Nor.e: One judge dissented on this point) 

Thecoun"emphasize[d] the limited scope ofour dccision. 
This case involves a defendant who voluntarily responded 10 
questions and denied a portion of the criminal conduct thal the 
coon found 10 have Iaken place. This case does not involve a 
defendant who remained silent when questioned about reIaIed 
conduct beyond the offense of conviction without claiming 
the Fifth Amendment privilege. Nor does it involve a defen­
dant who consistently relied upon his privilege when ques­
tioned about reIat.ed conduct beyond the offense of convic­
tion. We express no opinion concerning such cases." The 
court did. however, "venture several words of advice" con­
cerning such cases: "[w1here the defendant has consistently 
asserted the privilege as 10 acts beyond those of the offense of 
conviction. a sentencing judge ... obviously must not draw 
any inference from the fact that the pri v i lege has been claimed. 
... (T]hejudgecannot rely on the defendant's failure 10 admit 
to such acts as a basis for denying the two-level reduction. But 
that in no way implies an automatic two-level reduction for 
such a defendant. The sentencing judge must address the 
acceptance of responsibility issue on the basis of all of the 
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record evidence relevant to that issue." Su U.s. v. Stillman, 
922 F.2d 1370. 1378-79 (9th Cu. 1990) (assertion of Fifth 
Amendment rights does not elllille defendant to reduction­
Ihere must be some affumative acceptance of rcsponsibilily). 

The court further observed: "It is at least quesdonable 
whedael a scntencingjudge in a case where &he defendant has 
acIcnowledged responsibilily for the offense of convictioo but 
has claimed &he privilege whit respect to aggravadng re1artJd 
conduct can deny the two point reduction based solely on &he 
defendant', failure tocany his burden ofproofwiduapect to 
&he acceptance of ~ility for his criminal conduct. .. 

U.s. v. Frierson. No. 90-3382 (3d Cr. Oct. I, 1991) 
(Scaplecaa. J.) (Garth, J .. dissenting in pan). 

ABUSE OF POSmoN OF TRUST 
U.s. v. KOM. 943 F.2d 798 (7th Cir. 1991) (reversing 

§ 3B 1.3 enhancement for abuse of position of trust given to 
businessman who used his merchant account with bank to 
commit aedit card fraud: "There was no special element of 
private trust involved. .•• As with all cn:dit uaasaetions,lhere 
was an element of reliance presenL However,lberelationship 
described by &he facts in this case was. SIandard commercial 
relationship. The fraud described here docs not differ from 
any oIhet commen:iaI credit transaction fraud. The defendant 
was not an "insider' • • • [but 1'81bet) an 0Idinary merchant 
customer or &he bank who commiUcd fraud by abusing his 
cootractual and commercial relationship with iL "). 

MtJL11PLE COUNTS 
U.s. v. Bruder. No. 90-1931 (7th Cu. SepL 27,1991) (en 

bane) (Ripplc. I.) (five judges dissenting on this issue). Court 
reversed failure to group offenses of convicted feJon in p0s­
session offue.m and possession of unregistered fueann that 
invol~ the same weapon. Becallse these offenses wae not 
speclfacally lisIcdin § 3Dl.2(d), the main inquiry was whedael 
they "involved substantially Ibe same Iwm." Court heJd they 
did, reasoning that "society" was &he victim of both aimes. 
both SIalUtcs that were violated have the same goal. and a 
convicted felon-who cannotlegaUy register. fueann-wUl 
"necessarUy viOlaaeo the registration staIUtC as well as the 
fdon in possession statute. .. The court also de&ennined IIlat 
this case fit "'the pideliDes· d.irective that some c::ounlS "are so 
closely intertwined with oIhet offenses that conviction fex' 
them ordinarily would not warrant incRasing &he guideline 
range.' U.s.S.O. 01. 3, Part 0, Inlroducrory Commentary." 
Set also U.S. v. Rivi4re, 924 F.2d 1289, 1306 (3d Cu. 1991) 
(unlawful delivery of fue.ms should be grouped with un­
lawful possession of weapon by felon). The court distin· 
guished U.s. v. Pope, 871 F.2d 506, 509-10 (Sth Cir. 1989) 
(unlawful possession of weapon need not be grouped wilh 
unlawful possession of silencer for different weapon), and 
U.s. v. BaIr.hliori, 913 F.2d 1053. 1062 (2d Cit. 1990) (un­
lawful possession of weapon need not be grouped with pos­
session of silencer for same weapon). 

Relevant Conduct 
Sl1PlTLATION TO A MORE SERIOUS OFFENSE 

u.s. v. Day, 943 F.2d 1306 (lIth Cir. 1991) (defendant's 
wriuen stipulation in formal plea agreement to facts that 
described burning of boat 10 fraudulentJy collect insurance 
proceeds as "the arson job" was "a slipulation that specifically 
eSlablishe[d the) more serious offense" of arson, and the 
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district court properly used § 18 1.2(a) to sentence defendant 
under arson rather than fraud guideline; appeUarc court rea­
soned that. in light of Supreme Court's analysis of § 181.2(a) 
in BraxtOIl v. U.s .• 111 S. CL 1854 (1991), a defendant need 
notexpesslyagree that the stipulated facts establish the more 
serious offense. and the relevant inquiry is "whedlet, as a 
matter of law , the faclS p'Ovided &he essential elements of the 
more serious offense"). 

Departures 
MmGA11NG CIRCUMSTANCD 

u.s. v. Glick. No.91-5SOS (4th Cir.OcL 8, 1991)(WiDdns, 
J.) (conduct over fen-week period involving number of ac­
tions and exlCllSive planning cannot be construed as "single 
act or aberrant behavior" that wammts downward departure, 
U.s.s.O. Ch. I, Pt. A, 4(d), p.s., disagreeing widt U.s. v. 
Taiai. 930 F.ld 1427, 1433-34 (9th Cir. 1991)(conductdur­
ing bribery offense Ihat occurred over eight-day period was 
"single act of aberrant behavior"); also held that signiflC8l'ldy 
reduced mental capacilyrf SK2.13, p.s., '"need not be the sole 
cause or the offense to justify departure. but should 'com­
priseD a conbibuting factor in the commission of &he offense. ' 
U.s. v.Rllcklick. 919 F.2d9S, 97-98 (8th Cr. 1990)." accord 
U.S. v. LauzOll. 938 F.2d 326, 331 (1st Cir. 1991». 

U.s. v.Bruder. No. 90-1931 (7th Cir. Sq:Jt. 27, 1991)(en 
bane) (Ripple. J.) (defendant's "post-offense ldaabiUcation" 
WIW "'equivalent' toacceptanCeof responsibilily" and sentenc­
ing court "properly reCused to depart" downward). Accord 
U.s. v. VanDyke. 895 F.2d 984. 987 (4th Cit.), cert. dellkd. 
III S.CL 112(l990).Suaiso U.s. v. WiUiams.891 F.2d 962. 
966 (1st Cit. 1989) (desire to reform not basis for departl.Ue). 

EXTENT OF DEPAImJRE 
U.s. v. Ban. 944 F.ld 88 ('2d Cit. 1991)(aff'uming use of 

analogy to multiple counts guideline, pursuant to U.s. v. Kim. 
896F.2d678. 684-8S (2dCit.I990).toimposeupwarddepar­
tare on counterfeiting defendant who kidnapped and threat­
ened potmlial wicness-scntencing cowtconc:1uded obstruc­
tion of justice enhancement was inadeqUlfe. analogized con­
ducttooffenseofwiLnesStampering,andaenlenCeddefendant 
under pidelinerange that would have applied under § 3D 1.2; 
appellate court also explained that .. the multi-c:ount analysis 
is to provide only guidance as to &he extent of a dcpanure, not 
a rigid formula. ••• The point of Kim is to use &he multi-count 
analysis and the senla1cil1g table as useful guidance •••• not 
to precipiwe a time-consuming analysis of every possible 
calculation of arguably relevant circwnslanceS. j. 

Appellate Review 
DEPARnJRES 

u.s. v.GUck.No.91-5S05(4thCir.Oct.8,1991)(Wilkins, 
J.) (depanure based on proper and improper factors may be 
upheld if proper factor justifies magnitude of departure, 
adopting approach sctfonh in U.S. v. Diaz-Baslardo.929 F.ld 
798,800 (Is1Cir. 199 I)(see 4 GSUt#3».AccordU.S. v.Alba. 
933F.2d 1117 (2d Cir. 1991); U.S. v. FranJclill. 902 F.2d SOl 
(7th Cir.), cerl. denied. 111 S. Ct 774 (t990); U.S. v. 
Rodriguez. 882 F.2d 1059 (6th Cir. 1989).cerl. denied. llO S. 
CL 1144 (1990). Contra U.S. v. Zamarippa. 905 F.ld 337 
(lOth Cir. 1990); U.S. v. Uern(lndel-Va.~quel. 884 F.ld 1314 
(9th Cir. 1989) (per curiam). 
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Offense Conduct 
DRUG QUAN111Y 

Seveotb Cireult emphasizes tbat quantity or drup 
aUributed to co-c:oaspirators must be calculated lor each 
lDdlvIcIuaI baed OB what was "reasoaably foreseeable" 
witbla tile ICOpe fI tbat .feDdaDt' ..... eemeot. Defen­
dants werepartofaJarge-scale heroin distribution scheme Ihal 
operated over a threc-)'eaI' period.. Some were in the con­
spiracyfrom thestm whUeodlersjoined at various s&ages. All 
appealed dleir SCDICnCeS, claiming that die district court 
improperly used the entiJe amount of heroin distributed dur­
ing theoourse of &he conspiracy to calculate &heir base offense 
levels under U.s.S.O. § IB1.3(a). The appellate court af­
famed some sentences, but remanded 0IherI for individual­
izedc:onsidemaionoflhosedefendanu'scopeofinvolvement 
in the conspiracy and the amount of heroin for which they 
could be held responsible. 

Under the relevant conduct guideline, a co-conspirator is 
held accountable for "conduct of 0IherI in furtherance of the 
[conspiracy] that was reasonably foreseeable by the defen­
danL" § IB1.3(a), commenL (n.l). The commenrary funher 
stales that '"the scope of die joindy-undenaken aiminalactiv­
ity ,and benc:e relevantconduct. is not necessarily the same f(l' 
every participanL Where it is established that die conduct was 
neitherwithin dlescopc of the defendant'l agreement, norwas 
reasonably fcnseeable in connection with the criminal ac­
tivity &he defendant agreed to joindy undertake. such conduct 
is not included in establishing the defendant's offense level 
under this guideline." 

Based on the Guidelines and parallel case law on con­
spiracy. the appellate court concluded that "there are two 
limiting factors on the use of caaduct in ca1cuJaUng the 
seDlenCeofac:onspiracydefenclanL The caaduct must be 1) in 
furthetanc:e of the conspiracy and 2) reasonably foresecable to 
the defendanL" In a drug conspiracy. a defendant "'will not be 
held accountable f(l' prior or subsequent conduct that was not 
a reasonably foreseeable element of the aiminal activity 
agreed to by &he defendant. even if the conduct involved the 
disttibution of the same controlled subscance by odler defen­
dants. • • . [T]he most relevant factCl' in delennining the 
reasonable foreseeability of conduct engaged in by co-con­
spUaun in an intricale and longstanding conspiracy is the 
scope of the defendant's agreement with the other conspira­
tors." 

Accordingly. the coun held that a defendant who was a 
member of the conspiracy for less than two months but 
aUegedly "'knew of" the scope of the conspiracy prior to 
joining (he had been a heroin user and lived across the street 
from the leader of the conspiracy) should not have had his 
offense level based on all of the drugs distributed: "Reason­
able foreseeability refers to the scope of the agreement that the 
defendant entered into when he joined the conspiracy, not to 

the drugs defendantmay havek'nown about as a functionofhis 
individual consumption •••• To sentence a defendant based on 
the entire amount of drugs distributed requires that this 
amount be ~ly foreseeable with respect to the agree­
ment that the defendant enfa'cd. into. He may DOt be held 
responsible for the fOt81 quantity of drugs simply because he 
might have been awaoe that [the leader of die c:onspiracy) 
opcratcd a large-scale drug orpnization." 

Remanding, the court instructed the sentencing court "'to 
scrutinize the agreement that [aIICh) individual defendant 
entered inlD 10 determine whether he actually agreed ID 
become involved in a conspiracy to distr:ibuIc a given quantity 
of drugs-hete more than 10 Idlograms of beroin •••• In order 
to sentence a defendant based OIl the entire quantity of drugs 
disttibuted in a c:onspiracy. when die defendant bas joined the 
conspiracy in its IaIe SIageS, it mustbe shown that thoscearlier 
transactions were reasonably foreseeable to him. TheGovem­
ment must show that die defendant apecd to a conspiracy 
whose scope included so large a dislribution of heroin. The 
judge may sentence a IaIe enttant on the basis of aU the drugs 
distributed only if &he earlier distributions occurred as part of 
the conspiracy to which the defendant·apecd. ••• Further­
more. he may not be sentenced according to aU of the heroin 
distributed after he agreed to join thec:onspiracy if in agreeing 
to conspire. he reasonably foresaw a Iesscr amounL" 

Thecourtaddcd that die sentencingcoun must "set[] forth 
thereasons why [aJ particularamountof drugs was reasonably 
foreseeable" to each defendant for sentencing purposes. 

U.s. Y. Edwards. 945 F.2d 1387 (7th Cir. 1991). 

U.S. y.Rt!stTt!po-ContrerGS.942F.2d96.99 (lstCir. 1991) 
(following Chapman Y. U.s .. 111 S. 0.1919 (1991)(welgbt 
of LSD "mixture" includes canier). and U.S. Y. Mwclw­
OlfOjrt!. 936 F.2d 623. 626 ( lSI Or. 1991)(suitcase made from 
cocainechemicallybondcdwiib8C1')'1icwas'"mi.x&urej.hold. 
ing that total weight of staIUeS made of twenty...ane kilograms 
of beeswax and five kilograms of cocaine should be counted 
under § 2D 1.1 as "mixture (I' substance" containing cocaine). 
BlUStt!U.S. v.Jt!Mings.94SF.2d 129. 136-37 (6thCir. 1991) 
(unusable, poisonous by-products should not be included in 
weight of methamphetamine mixture); U.S. Y. Roltwk­
Gabriel. 938 F.2d 1231. 1238 (11th Cir. 1991) (weight of 
"Wlusable" put of cocaine mixture should not be included). 

Relevant Conduct 
INCRIMINAllNG STA'lEMENTS DuaING COOPERAll0N 

Fourth Circuit bolds that sentenclnltC0uf1.may not use 
information protected under U.s.S.G. f IB1.8(a) as basis 
for denying substantial assIstance departure. Defendant 
pled guilty to possession of cocaine with intent to distribute. 
The plea agreement stated that defendant would assist the 
government in the investigation of others, and, pursuant to 
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USS.G. f IB1.8(a). any self.incriminadng evidence re­
vealed as part of his cooperation would not be used against 
him in any fur1h«criminal proceedinp.ln.return the g0vern­
ment would recommend. a departure for substantial assis­
tance. a sentence althe low end of the guideline nmge. and a 
reduction for acceptance of responsibility. The defendant and 
goyemment fulfilled their respective partS of the bargain. 
However, during defendant's cooperation he admiUed 10 
selling sizable quantities of marijuana over several years. and 
thedislrictc:ourtrookthisintoacx:ountindenyingthesubsfan.. 
lia1 assistance motion and sentencing defendant at the lOp of 
the guideline range. Defendant appealed. arguing that 
11BI.8(8) pecluded the use of this infmnadon. 

TheappeDatecourtagreedandreversed. AppJicationNote 
110 f IB 1.8(8) states ill pan _"the policy of Ibe ComJnis.. 
sian is tbal where a defendant as a result of [such] 8 coop­
eradoa asreement ••• reveals infonnalion tbal impliauea him 
in IIIIawful conduct not alIeady known 10 abe govmment. 
such defendant should not be subject 10 an inaeased SCIIlcIlce 
by virtue of daat cooperation where the govamneot agreed 
that the infonnation revealed would not be used for such 
purpose. .. The court found tb8l "there is no questian tb8l. 
COIlrrary to the guidelines' expressed policy, Malviro bas been 
'subjected lOan increased sentence by virtue of[his] c:oopeI8-
lion where Ibe govanmcnt agreed tb8l the ~~ re­
vealed would notbe used for such purpose.' Wf!/le we 10 allow 
Malviro's senteDCe 10 stand. not only would this policy be 
frustraIed. but .. important and common investigative rool 
would lose some potency." 

The court concluded: '"'The district court is not bound by 
the government's recommendation that it make 8 substantial 
assistanco dcpanure. On the other band. U.S.s.O. 11BI.8 
requUes it 10 honor the govmunent's promise that self· 
incriminadng information volunteered by the defendant 
under a cooperation apeemeIlt will not subject the defendant 
10 8 harsher sentence. In short. the district court oouId have 
denied MaJviIO the downward departure for almau any rea­
son, bulnot forthe reason ilgave. "1be court noted the general 
rule that refusals to depart "are ordinarUy not appealable," but 
held that this sentence"wu imposed as aresult of an incorrect 
awUcation" of the guidelines, and as such was appealable 
under 18 U.s.c. § 3742(a)(2). Because resentencinc was 
required on this ground. the court did not decide the issue of 
sentencing al the top of the guideline range. 

U.s. Y. Malvito,946 F.2d 1066 (4th Cit. 1991) (WiDcins,J .. 
dissenting). 

Departures 
MmaA11NG CIRCUMSTANCES 

U.S. v. Harrington. No. 90-3176 (D.C. Cir. Oct 25. 1991) 
(Oinsburg. J.) (Silbennan. J' t dissenting; Edwards, J., con­
curring) (reversing 741 F. Supp. 968 (D.D.C.I990)-"post­
offense [c:b:ug1 rehabilitation is the type of conduct properly 
considered in determining whether [defendant] is eligible 
fora reduction in sentence under U.S.S.G. § 3El.1" for 
acceptance of responsibility and rherefore nota JI'Oper ground 
for downward departure, accord U.S. v. Van Dyke. 895 F.2d 
984,986-87 (4th Cu.). cert. denied, III S. CL 112 (1990); 
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but agreeing with U.s. v. Sklar, 920 F.2d 107, 1lS-17 (1st 
Cu. 1990). that an "exIraCl"dinary" case of rehabilitation 
could warrant departure). See also U.S. v. Martin. 938 F.ld 
162, 16~ (9th Cu. 1991) (departule for drug rdIabiIita­
t.ioo precluded by f SHl.4,p.s.); U.s. v.Pharr. 916F.2d 129, 
133 (3d Cir. 1990) (same), cert. denkd. 111 S. a. 2274 
(1991). Contra U.S. v. Maddalena. 893 F.2d 815, 818 (6th 
Cir.1989). 

U.S. v. White, 945F.2d lOO,I02(SthCir.I991)(reversing 
downward departure based on defendant's youth: "'The guide­
lines bave adequately taken intoconsideradon &be defendant's 
• in f SH1.1, specifying exttemely limited circumstances 
under which a sentencing court may lise. in depanincfrom 
the applicable range. The circumstance ofbeing young is DOt 
8 pemtissible consideration under the guidelines.,. Accord 
U.s. v.Dlagi. 892F.2d 31, 34 (4thCir. 1990). 

AooRA VAnNG CIRCUMSTANCES 
U.s. v.Klotz. 943F.2d 707, 710 (7thCir. 1991) (U.s.s.G. 

1 5Kl.2, p.s.-" A defendant's refusal to assist authorilics in 
the investigation of other persons may notbeconsidcrcdasM 
aggravating sentencing factor" -precludes upwardc:lc::panuJe 
for failure 10 assist authorities but"does not forbid ajudF 10 
considel' the extent of assistance when selecting a seatence 
within &be guideline range"). 

Adjustments 
OBSTRucnON OF JUSTICE 

u.s. v.AJudn.No.91·1245 (lstCU.OcL8, 1991) (HiII.J.) 
(reversed--district court imJl'Operly refused 10 impose eo.. 
hancanent despite rIDding that defendaDl committed peajury 
during bearing on his moc.ioo to withdraw guilty plea: "[W]e 
bold that. upon rIDding Appellant had perjmed himself during 
the Fed. R. Crim. Pro. 32(d) hearing, &be disUict comt was. 
wilhoutdiscrelion, mandated to enhance the AppeUam's base 
offense level by two levels as prescribed by .•• § 3Cl.1. The 
offense level enhancement applies to unsucCessful and foolish 
attemptS as well as the more savvy attempts at pezjury. The 
en.hanc:ement applies regardless of whelher &be perjury was 
attempled before a judge CI" jury.,,). Accord U.s. v. Alii"", 90S 
F.ld 295,297 (9th Cu. 1990) (enhancement mandalory once 
court finds facts sufficient to constitute obstruction); U.s. v. 
Roberson. 872F.2d 597, 602 (5th CU.),cert. tknkd.l10S.a. 
175 (1989). 

Appellate Review 
u.s. v. Jones. No. 90-3266 (D.C. Cir. OcL 25, 1991) 

(Wald, J.) (adopting three-part test set forth in U.s. V. DiIJZ­
Bastardb. 929 F.2d 798. 800 (1st Cir. 1991) (see 4 GSU '3), 
for reviewing departure based on both proper and improp« 
grounds). Accord U.S. V. Glick. 946 F.ld 335 (4th Cit. 1991). 
For other circuits' positions see 4 GSU '11. 

Note: U.S. v. Galloway. 943 F.2d 897 (8th Cu. 1991), which 
narrowed the scope of the relevanrconduct provision, 
§ IB1.3(a). was vacated Nov. 20,1991,andrehearingenbanc 
granted with argument set for Jan. 6. 1992. 
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Departures 
MrnGA11NG CIRCVMSTANCD 

Eleveadl Circuit boIdI dowDward departure for cIJ. 
mbalsbecl capacity properly precluded for 'fIoIeat "eue. 
Defendant pled pilty to bank robbery and a reIaIed weapon 
charge. Hcaqucd foradownwarddepu1ure.daim ing rbat be 
ccmmiUCd tbc offcoiewbi1c suffering from le...eredepRssion 
and diminished capacity u a n:suIt of seriouS financial pr0b­
lems. The disUict court iDdicated that "diminished capacity 
••• wouldapply to dUscase." but ruled rbatitbadood.iscraioo 
to grant a departure because 1 5K2.13. p.s.. prohibits depar­
ture for diminished capacity in violent offenses. 1beappellate 
court affinned. 

Defendantclaime4 on appeal that bis meoeal sta.Cecould be 
considered under 18 U.S.C.I3661, which states that "[n]o 
limitalion shaI1 be pla:ed on the information conccming the 
background. character, and conduct" of a defendant when 
imposing sentence. Under 28 U.S.C.1 994(d), however, the 
Sentencing Coolmission was required to place limits on the 
consideration at senlencing of cenain infonnatioo. including 
"meneal and emotional condition." Any conflict or inconsis­
tency between the two sections is resolved. the appellate court 
be1d. by 18 U.s.C.135S3(b), which directs COW1S to impose 
seolenCe wilbin the guidelincrange baniDg circumSUU'lCeS DOl 
adequately considered by the Commission: '"By reading 
13661 togelhcr wirb 1 35S3(b) it becomes clear that 13661 is 
designed to make sure that no limi&alioo is placed on informa­
tion available to the district coon. as long as the informatioo 
was DOl already considered by the SenlenCing Camnission in 
formulating the guidelines •••. Hence, 13661 is a safety net. 
••• [TJbe Sentencing Commission determined that mental and 
emotional conditions could DOl be considered as a mitigating 
faelOt' if the defendant commiUCd a violent crime. Since 
Fairman commiaed armed bank robbery. a crime of violence. 
his meneal and emotional condition could DOl be considered" 
for departure. 

U.s. v. Fairman. 947 F.2d 1479 (11th Cir. 1991). 

EXTENT OF DEPARnJRE 
u.s. v. Rosado-Ubiera, 947 F.2d 644 (2d Cir. 1991) (per 

curiam) (vacating sentence and remanding: even though sen­
tencing court intended to depart downward. it failed to de­
termine whether defendant should receive downward adjust· 
ment under § 3Bl.2(a) for minimal role in offense-appli­
cable guideline range is starting point for departure. and here 
the downward departure resulted in longer senlenCe than 
lower end of guideline range that would have applied if role in 
offense dispute was .resolved in defendant's favor). See U.S. 
v. McCall, 915 F.2d 811, 813 (2d Cir. (990) (guideline range 
is point of reference for any departure and should be correctly 
calculated); U.s. v. Talboll, 902 F.2d 1129, 1134 (4th Cir. 
1990) (same); U.s. v. Roberson. 872 F.2d 597.608 (5th Cir.) 
(same), cert. denied. 110 S. Ct. 175 (1989). 

SVBSTAN11AL AssISTANCE DEPAIl'I'IJRE 

U.s. v.Robinson,No. 89-3262(11 rb Cir. Dec. 9,1991) (per 
curiam) (vac:aledand remanded because district court granted 
downward departure witboat rutin, on 8Ovemmcnt's 
1 SKU. p.s., mOCioo or otherwise m1icuJating R8SOOS for 
depanureasrequired by 18U.S.C.135S3(b):1.T]besealCoc­
ina judge. when faced with a sectioo SKI.I modoa. mustru1e 
on it bcfCR imposing scotence. ••• On mnand. tbe.rcfate, the 
court sbaU, afttz finding the releYlllllClltenciog facts and the 
appropdare guideline DDgC, rule on the Govamneat's m0-
tion. If the court denica the DlOI:i<Jn. it sbaU tbal give the 
defendant an opportunity to articulate grounds. if any he has. 
for a downward departure •••• j. 

Offense Conduct 
DRUG QUAJII"nTY 

u.s. v. Tabares. No. 91-1273 (lst Cir. Nov. 14. (991) 
(Breyer. CJ.) (coun properly included in base offense level 
quantities of drugs evidenced by enuies in notebook found in 
conspiracy defendant's apartmenlat time of arrest. where 
evidence indicated those amounts we.rcpartof conductn:1atcd 
to offenscof conviction, see 1201.4, commenL (0.2) ('"judge 
may coosidet ••• fll18llCial or otbe.r rec:oidsj).Accord U.s. v. 
C4gie. 922 F.2d 404, 407 (7rb Or. 1991); U.s. v. Rou. 920 
F.2d 1530. IS38 (10d1 Cir. 1990). See also U.s. v.Straaghler. 
No. 91-3002 (6lh Cir. Nov. 14, 1991) (Browil. Sr.J.)(m:ords 
of drug payments found in co-conspinuor's purse provided 
support (or finding of larger amount of cocaine tban rhat 
seized during arrests). " 

U.s. v. Hicks. No. 90-5627 (4thCir. 0cl.23.1991.amended 
Nov. 21, (991) (Houck. DiSl. J.) (scotencing court properly 
converted cash seized from defendant. which bad come from 
drug sales relaled to offense of convicDoa. into estimaIed 
cocaine quantity to calculale base offense level under 
11201.1(a)(3), 2D1.4. comment. (0.2». Accord U.s. v. 
Geranle, 891 F.2d 364.368-69 (1st Or. 1989). See also U.s. 
v. DlI411e. No. 91-1203 (7th Cir. Dec. 10. (991) (Flaum.J.) 
(dividing cash amountbypricepe.rkilogram ioestimalequan­
tityof cocaine "is perfectly acceptable under rheGuidelinesj. 

Relevant Conduct 
u.s. v. Duarte, No. 91·1203 (7th Cir. Dec. 10. 1991) 

(Flaum. J.) (vacating sentence and remanding: district court 
f<>Wld defendant accountable for 5 kilograms of cocaine. not 
just 1.177 kilograms actually seized. but did notexplicitly flOd 
additional cocaine was"part of the same course of conduct or 
common scheme or plan" as conspiracy and-possession of~ 
fenses of conviction. § IB 1.3(a)(2)-"court should explicitly 
state and support. either at the senlencing hearing or (pref­
erably) in a wriuen statement of reasons, its finding that the 
unconvicted activities bore the necessary relation to the 
convicted offense"). 167 
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Adjustments 
ACCEPTANCE OF REsPoNSmlLlTY 

u.s. v.Rud.No. 90-6S02(6thCir.Dec.4,1991)(Mllbum, 
I.) (I 3EI.I reduction prop«ly denied defendant wbo c0n­
tinued credit canl fraud while in jail awaidDg seatmcing: 
"continued aimiDal c:onduct is incompuible willa Ibe idea of 
acceptance of responsibility": williqness to acknowledge 
offense and accept punishment insufficient absent contrition. 
which "bas been rec:ognizod by this court u a compaacnt of 
a defendant's acceptance of responsibility • Contrition may be 
the bestpredicrorofasuccessfulrebabiliauJoo.andlbose who 
• • • continue daeir crimes in jail and do DOt wIuDIarily with­
draw from daeircriminal eonductdemonsttafe theopposilej. 

ROLE IN OFFENSE 
u.s. v.Rotolo.No. 91·1436(ISlCit. Dcc.3.1991)(Breyer. 

CJ.) (AffirmiDg enbaacement fot agmvaIiDg role UDder 
1 3B 1.I(e) and boldiDg Ihat sentencing court may. but is DOt 
required to. c:ompare delendant's role to ... veragc"participmt 
in that type of offense. Couttdistinguisbcd u.s. v. DaugltJrey. 
874 F.2d 213,216 (4th Cir. 1989). wbk:b concerned adjust­
ment under 1 3B 1.2 fot mitigating role and stated Ihat .. each 
participant's individual acts and reIalive culpabilily (should 
be measured) against the elements of abe offense of convic­
tion. "The court here noted Ihat language in the c:ommcotary 
to 1 3Bl.2. which iDdic:aresadefendant's midgaling role is to 
be compared to "'the avaage participant." is absent from the 
guidelino and conunencary fot aggravating roles in A3Bl.1. 
Thecoun.ccncluded: "We do nouead the faggnrvadng role' 
guidelino IS absolutely forbidding a court from mating com­
parisons to the 'average' particlpanL ••• But. the Gu.idcline 
does not legally require i1 todoso. j.SuGlso U.s. v.PfIllNrM, 
938 F.2d4S6.460 (4th Cir. 1991) (applying DaugAtrey. add­
ing: "1becrilica1 inquiry is thus not just whelherthedefendanl 
has doae fewer 'bad acts'dIan his codefcadants, but whether 
thedefendant'sc:onductismaterialotessentialtocommitting 
the offense.j: U.s. v. CanIl/a, 930 F.2d 811.815 (10th Cir. 
1991) (in "minimal participant" case. bolding "Guidelines 
pmnit courts ••• to compare a defendant's conduct ••• with 
the conduct of an average par1ieipant in Ihat type of aimej. 

OBSTR1JCnON OF JIJS"I1CE 
U.s. v. De Ft!lJppls. No. 9()..3603 (7th Cit. Dec. 6, 1991) 

(Moran, Chief DilL J., by desig.) (reversed: false swements 
to . probation officer about employment history were not 
"mataiaJ" because "the faclUal inacancies in his represen­
tations eould not have influenced his sentence. even if be­
lieved." set! § 3CI.I, commenL (nn.3(h) It 4(e); nole, how­
ever, that even if not "material," "false information does ••• 
have a bearing on the trial court's ftljectioo of a ••• reduction 
for acc::eptance of responsibilltyj. St!t olIO U.s. v. Tabart!s, 
No. 91-l273(lSlCir.Nov.l4,l99l)(Breyer,CJ.) (revased: 
obsuucdon under § 3Cl.l must be bolh wiUfuland materiaI­
here defendanl had provided fa1sc social security number to 
probation officer, but there was no evidence he did so "will­
fuUy" or mar.erially impeded presenlence in'YCStigation). 

U.s. v.Hicks,No.9()..5627(4lhCir.0cL23,I99I.amended 
Nov. 21. 1991) (Houck, DisL I.) (proper to apply f 3C1.l 
enhancement to defendant who threw cocaine out of car dur­
ing high-speed chase, even though he later helped recover the 

168 drugs, and it was not inconsistent to apply f 3Cl.1 and then 
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grant 1 3El.1 reduction for eooperadon, set! § 3El.1, com­
menL (n.4); enhancement under § 3el.1 also warranted for 
false fmancial infonnation, which would baveaffecfCd impo­
sition of fine, even though information was later c:omctcd). 

Sentencing Procedure 
PltEsEN'n:NCE bm:avmw 

u.s. v.Hidu,No. 9()..S627 (4thCir.0cL23, 1991,amended 
Nov. 21, 1991) (Houck:. Dist. I.) \Mircwla warnings are DOl 
required prior to routine presentence interviews. " Accord u.s. 
v. Cortes. 922 F.2d 123, 126-27 (2d Cir. 1990); u.s. v. 
Rogt!rs.921 F.2d 975, 979-80 (lOda Cir.), em. deIIlcd. 111 S • 
CL 113 (1990); U.s. v. Davis. 919 F.2d 1181,1186-87 (6th 
Cir.I990): U.s. v.Jack.so,., 886 F .2d838, 841-42 D.4 (7th Cir. 
1989) (per curiam). Similarly, ""1bere is DO [Sixth Amend­
meat] right III a routine presencence intaview becaJ8e ru] is 
notacrilical stage of Ibe criminal plCCUJdi."..-Accord U.s. 
v. Woodr. WI F.2d 1S40, 1543 (5th Cir. 1990), em. deIIlcd. 
III S. CL 792 (1991): JfId:.soft. 886 P.2d at 845~ Ci.HtmJ U.s. 
v. Ht!"tra-Figll4rtKl, 918 F.2d 1430, 1433 (9fh Cir. 1990) 
(must aDow auomey if requesred by dcfendant).1n any event. 
defendant bad no right to makc false stattment to pobatioo 
oftieer: "At best. Hicks could ha'Ve rofuIed to answer the 
question or requested the presence of his auomey. UncIcr DO 

circwnstaDces was he free to Jive a faIsc answer.j. 

Criminal History 
CAllBER OJi'F&'G)ER PROVISION 

u.s. v. Wi/SOli, No. 9()..5203 (4th Cir. Dec. 3, 1991) 
(Wilkinson, J.) (Guidelines mandate "ca&egorical approach" 
to whether predicaIe offense constilUles:crime ~ violence" 
under § 4Bl.l ""rather than a pani~ inquiry into die 
facts undetIying the convicdon." and disIrict court properly 
refused to look into actua1 clrcumSfal1CeS of defendant'S 1976 
robbery convicdoo because robbery is Usaed as vioIaalc:rime 
in § 4Bl,2.cxmunCllL (n.2) (1991): "Undertheplainlanguage 
oftheOuidelines,weeoncludeIhatWiIson'srobberyotTense 
constilUtes a 'crime of violence' and that we need not­
indeed. must not-loot to the specific facts aDd circum­
stances underlyingiL j.Accord U.S.v. McAUiIM" 927F.2d 
136,138-39 (3d Cir. 1991): U.s. v. St!I/II, 918 F.2d 749,751 
(9th Cir.). ct!r'. tkllkd. 111 S. CL 521(1990); U.s. v. 
Gonzalez-Lopez. 911 F.2d 542, 547 (lUb Cir. 1990), em. 
tknit!d, 1l1 S.CL 2056(1991); U.s.v. CiI1Vr, 910F.2d 1524, 
1532-33(7thCir.I990),ct!r'.tkllied,l1lS.CL 1628(1991). 

Remanded for Rehearing En Bane, Vacated: 
u.s. v.DaW'I'II, 937F.2d 1041 (6chCir.I99I){senlCOCing 

steps prescribed in § IBl.l are inconsistent with 18 U.S.C. 
1 3553, courts directed to foUow statule rather dian guidelino 
fordeparlurcs) (vacated SepL 26,1991). St!t! 4 GSU 16. 

, U.s. v. Silvermllll. 945 F.2d 1337 (6ch Cir. 1991) (cowts 
should conduct evidentiary hearing in accordance with Con­
froncalion Clause when disputed evidence could increase 
sen&ence) (vacated Dec. 4, 1991). See 4 GSU 1#9. 

Certiorari Granted: 
u.s. v. Wade, 936F.2d 169(4thCir.199I)(absentcommit­

ment in plea agreement to move for substantial assistance 
departure, government need not explain refusal to malce 
motion) (cen. granted Dec. 9, 1991). St!e 4 GSU 115. 
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Sentencing Procedure 
PitEsENTENCE INTERvmw 

Sixtb Circuit boIds there Is ao Sixtb Ameadmeat rigbt 
to counsel at preseatence iDterview, but advises probatioa 
ofl1c.:en to IaoDor such requests. Defendant met with the 
probadon officer on three occasions, twice without COUDSel. 
Although nodUng in the I'CCORi indicated Ihat be requested 
counselor that his counsel advised the probation officer that 
no interviews should be conducted in the absence of counsel. 
defendant claimed on appeal that he was deprived of his Sixth 
Amendment right to counsel. 

The appellate court atfmned. joining the Fourth. Fifth. 
and Seventh Circuits in holding that in a non-capiLal case the 
presenrence inaerview is not a "critical stage of the prosecu­
tion .. where the right to counsel anaches. See U.s. v. Rieb, 
948 F.ld 877, 885-86 (4th Cit. 1991); U.s. v. Woodt,9C11 
F.ld 1540, 1.543 (5th Cit. 1990). cert. denil!d. 111 S. Ct. 792 
(1991); U.s. v. /QC/cson. 886 F.2d 838, 845 (7th Cit. 1989) 
(pet curiam). 

However. the coon agreed with the reasoning of u.s. y. 

Re"ua-Figueroa, 918 F.ld 1430, 1437 (9th Cit. 1990) 
(as amended Feb. 5. 1991). in which the Ninth Circuit exer· 
cised ics supervisory powers to require probation offICerS 
to honor requests for 8UaTlCys at preseI1lCnCO interviews. 
Because defendant had not made sucb a request here, the 
court did not specifically establish a sirnUar rule, although 
it staled that it Mwouid be prepan:d, in the exercise of our 
supervisory powers," 10 do so. The court did ecommend 
that, M[i1f a defendant requests the presence of counsel-« if 
an attorney indicaIes that his client is not to be inlCrViewed 
without the attorney beina there-the probation officer 
should honor the req~" 

U.s. 11. Tisdale. No. 90-3302 (6th Cit. Jan. 2, 1992) 
(Nelson, J.). 

PROCEDt1RA.L REQU1R.EMENTS 
Eighth Circuit urges district courts to give "laBored 

explanations" lor seDtence wilen guideliDe raage exceeds 
14 moaths la order to avoid unnecessary appeals aDd 
remaads. Defendant was sentenced at the tap of the appli­
cable guideline range of 168-210 months. He appealed. 
arguing that the district court had not adequately Slated the 
"reason Cor i mposing a sentence at a panicuJarpoint within the 
range" as is required under 18 U.S.C. § 3553(c)(l) for ranges 
exceeding 24 months. 

The appellate court afrmned. holding that the districtcourt 
adequalely explained the sentence in this case, but expressed 
concern "about the rising numberof appeals involving section 
3553(c)(1). In the interest of judiciaJ ecOnomy. we urge 
sentencing couns 10 refer 10 the facts of each case and explain 
why they choose a particular point in the sentencing range. 
U.S. v. Veteto. 920 F.2d 823. 826 & n.4 (11th Cir. 1991): see 

also U.s. v. Clrortit!r, 933 F.2d 111.117 (ldCir. 1991) (sen­
tencing judge should demonsuate thoughtful discharge of 
obligadon imposed by section 3S53(c)(l) with depee of care 
appropriate to se'Yerity of punishment selected). In addition to 
informing the defendant and public why Ibe sentencing court 
seIecud a pani<:ular aentcnc:c. the coun's expIanatioD 'JWO­
videa informadon to criminal justice rescsrcbers' and '1SSiscs 
the Sentencing Commission in its continuous reexamination 
of its guidelines and policy statements.' ••. We believe 
IaiIoredCltplanations by sentencingc:ouns wiUJRClude many 
appeals and pointless remands. See U.s. v. Georgiadis. 933 
F.ld 1219. 1223 (3d Cit. 1991)." 

U.s. v. Dumorney, No. 91-1719 (8th Cit. Nov. 21, 1991) 
(Faa, J.). 

Seventh Circuit advises courts to relraiD from Impos­
iag seateace OD Dy Guidelines COUDts uatil JudpaeDt Is 
reached OIl aU eouats. A jury found defendant not guilty on 
two counts. guilty on one count, and was unable to reacb a 
verdict on two other counts. The dislrict coun granccd a 
mistriaJon thehungjul'ycountsandsenlCnCOddefeodantto46 
months on Ibe count of conviction. but stayed execulion of 
senlCnCC pending appeal. The defendant-did appeaJ his COD­
victionandsoughtdismissaloftheoucstandingindic:tmeocsCll 
the bung jury COURts. The appe1latc court held it did not have 
jurisdiclioa bealllsc &here is no fmal, appealable judgment 
unlit the two outstanding counts me resolved. In adc1idoa. the 
scnlCnCC on the count of conviclion "cannot be executed ••• 
unlit there is a final judgment on all counts of tile indicamcnt." 

The court went on to emphasize that the Guidelines ""have 
inttoduced a new poblem into a situation like the one before 
us. When a defcndan& has been convicted on more than ODe 

count,certamgroupingrulesapplyindctaminingtheoffense 
level •••• Where conviclion on one count of an i.ndic:tmcnl has 
oc:curred at an earlier time than conviclion on ocher COWlts. we 
think that tope requires that f 3D1.1 be applied 10 all counts. 
•.. We suggest that in future cases lite the present one the 
district court should not pronounce any sentence until it bas 
disposed of aU counts." 

U.S. y. KtJll/mtmII. No. 91·2294 (7th Cit. Jan. 7, 1992) 
(Fairchild. Sr. J.). 

Supervised Release 
Elgbth Circuit bolds that It was DOt "plaia error' to 

impose to-year term 01 supervised release agreed to ia 
plea bargain; affirms reJectloa 01 plea agreement as too 
lenieatcompared to co-conspirators' seatences. Defendant 
pled guilty to drug and laX evasion charges as part of a non­
binding plea bargain. The government agreed to move for a 
downward departure under U.S.S.G. § SKU. p.s., from the 
agreed-upon guideline range of97-121 months to a sentence 
of27-33monlhsand 10 years of supervised release. The court 
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rejected the agreement. explaining that the maximum sen­
tence of 33 months was unfairly low compared to sentences 
given to less culpable co-conspirators. A second plea agree­
ment was reached wilh the same terms, except that the 
sentencing range was capped at 42 mondls. The district court 
accepted this agreement and sentenced defendant to concur­
rent tenns of 39 mondls on the drug charge with 10 years of 
supecvised release. 36 months 00 the tax evasion with one year 
of supervised release. 

Defendantappcated. claiming that the d.isuictcourtabused 
its discretion by refusing the fU'St plea agreement and that the 
100year term of supecvised release exceeded the guideline 
maximum of 5 years,. The appellate court affumed, holding 
fnt that under § 6B 1.2(b). p.s., the court poperiy used its 
d.iscreIicm 10 reject the fU'St agreement "Prior 10 1he Guide­
lines, a district court had broad discretion under Rule 11 (e) 10 
rejectanegodated pleaagreemenL ..• Here. the district court's 
reason for rejecting LeMay's fU'St plea agreement was clearly 
an accepcable basis for exercising that discretioo . , , , The 
Guidelines were not intended Ito make major changes in plea 
agreement practices.' U.S.S.G. § lA.4(c), Although Chapter 
6B imposes new substantive standards on the district court's 
task of accepting or rejecting plea agreements. it remains a 
discretionary r.ast. reviewable on an abuse of discretioo 
standard. Moreover, 1he district court's reason for rejecting 
LeMay's fU'St plea qreement-that it provided an excessive 
downward dc:panure from the Guidelines range-is a 000-
reviewable Guidelines decision." 

As to the term of supervised release on the drug coovic­
lion, defendant"did not raise this issue in the district court, so 
it has been waived unless the district court committed plain 
error, resulting in a miscarriage of justice, by imposing a 
sentence in violation of law," Defendant was sentenced 
under21 U.s.C. § 841(b)(1)(A), which for this defendant 
required a supavised release term of ... least" five years. 
Under the Guidelines, however, § 501.2(a) provides for a 
tenD of". least duee years but not mcxe than five years." The 
coon held tbatJ 841(b)(1)(A) and § 501.2(a) "are easily 
reconcUed if the term of supervised release authorized in 
§ 501.2(a) is con.strucd as a guideline rango.--du'ec 10 five 
years--that is subjecllO the same departures that 8ft') appli­
cable 10 the O&apeet SC imprisonment range." Also, the five­
year limitation 00 supervised release in 18 U.s.C. f 3583(b) 
does not preclude a longer term because tbat sectioo's 
"[e]xcept as ocherwise provided" language allows for longer 
terms under § 841(b)(I)(A). The courtconcluded that the ten­
year tenD Mwuconsistent with the plea agreement, was within 
the court's stalUUlry authority under f 841 (b)(1 )(A), and was 
pan of a sentence that was accepted underf 6B 1.2(b)(2)ofthe 
Guidelines because it 'depans from the applicable guideline 
range for justifiable reasons.' 10 these circumstances, even if 
LeMay did DOl waive this issue .••• we conclude that the 
resulting sentence was not illegal." BUl cf. U.s. v. Esparse", 
930F.2d 1461,1476-77 (lOth Cit. 1991) (accepting govern­
ment concession that six-year tenn oC supervised release 
was improper for defendant sentenced under 21 U.S.C. 
§ 841(b)(I)(B), which requires "at least" Cour-year lenn, 
because oC 5-year limitation in 18 U.S.C. § 3583(b)(t». 

U.S. v. LeMay, No. 91-1604 (8th Cir. Dec. 24, 1991) (per 
cwiarn). 
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Departures 
MmGATING CIRCUMSTANCES 

u.s. v. Harpst, No. 91-3078 (6th Cir. Nov. 21, 1991) 
(Jones,J.) (Reversed-improperto depandownwardbecause 
defendant's mental and emotional coodition raised concems 
that incan:::eration "might well end in his suicide. If The court 
coocluded that "the Bureau of'Prisons is legaUycharged with 
providing adequate facilities and programs for suicidal in­
mates," and therefore "suicidal tendencies" are DOl a legally 
proper groond for departure. See U.s. v. Studley, 907 F.2d 
254,259 (1st Cit. 1990) (departure for mental and emotional 
reasons propel' only where "defendant has an exceptional 
need for, or ability to respond to treatment [and.] the Bureau 
of Prisons does not have adequate treatment servicesj, 10 
addition, the fact that incarceration would make restitutiCll 
and future employment less likely is not a valid pound for 
deparUIre. See U.s. v. RUlQIIQ. 932 F.2d I1S5. 1159 (6ch Cir. 
1991)C"cconomicconsiderations ••. donotprovicieabasisfor 
downward departure. " reversing downward. departure made 
because defendant's incarceratioo might result in Joss oflUs 
employees' jobs).). 

EXTENT OF DEPARTIJRE 

u.s. v. MoUna, No. 90-3261 (D.C. Cit. Ian. 7, 1992) 
(Edwards, J.) (remanded-joining FlI'St. Futh, and Tenth 
Circuits in "declin[ing] to adopt any specific pocedure for use 
by sentencing courts in determining the appropriate CXICat of 
departure abow criminal history category VI," holding only 
that "1ria1 courts must supply some reasoned basis for the 
extent of post-category VI departures. ••• [and] follow some 
reasonable methodology. consistent with the purposes and 
sttucturc of the Guidelinesj. Set! U.S. v:OCMio, 914 F.2d 
330,336-37 (1st Cir. 1990); U.s. v. RlLUell, 905 F.2d 14SO, 
1455-S6(IOthCir.),ct!rt. lknied, 111 S. CL 267 (1990); U.s. 
v. Roberso". 872 F.ld 597, 007 (5th Cit.), cm. lkllitd.493 
U.s. 861 (1989). Cf. U.S. v. Schmudt. 901 F.ld 555, S60 (7th 
Cir. 1990) (msttucting COW1s to use~" approach 10 
guide depanureabove categcxy VI); U.s. v.Jackson. 921 F.2d 
985, 993 (lOth Or. 1990) (en bane) (approving SchmMde 
approach). 

Relevant Conduct 
u.s. v.BartoIl,No.90-2670(8thCir.November21.1991) 

(Beam,J.) (reversed-quantity of marijuana that was basisof' 
1983 swcdrug conviction (forwhichpOOatian wasimposcd) 
could not be used as relevant conduct under U.S.S.G. 
fIB l.3(a)(2) to determine base offense levelfor 1989 mari­
juana conviction, even though district court found that de­
fendanthadcootinuedmarijuanadistributionactiviticsduring 
entire period: "[W]e are coofident that the words lall such acts 
and omissions' [in § IB1.3(a)(2)] were not inlmdcd., •• to 
include Barton's previous cooviction. , , • The commentary to 
section IB 1.3 alludes to the limited scopeofsubsectioo (a)(2): 
"'Such acts and omissions" .•. refers to acts and omissions 
committed (l( aided and abetted by the defeDdant, or for which 
the defendant would otherwise be accountable.' ••. Under no 
circumstances could BarIon now be crim1Da.uy liable or lac_ 
countable' in 1989 Cor the conduct that resulted in his coo­
viction in 1983"; district coon should have factored 1983 
cOilviction into criminal history score instead). 
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Probation and Supervised Release 
REvOCATION OF PaOBADON 

N'aatll Circuit boIdI that wIleD probation aaust be 
revoked ,or .... pallaSioa aDd deleDdaat seateaced to 
"aGt ........... tbIrd 01 tile 0IiaIaaI .ateace," tile 
"orJaiaaI1eIdeace" ... die term 01 pI'Obatba, aot 
pIdeUae ....... Defendant pled piIty to COUDfCIfeitina in 
1989. His guiMline nmge was 1-7 IIIODIbs aDd he was ___ 

The court also held that "the validity of the 12-month 
sentence imposed here" was supported by die district court's 
usc of the Guidelines' policy starements on revocatioD of 
probation, II 181.1. 181.3. and 7Bl.4 (Revocation Table). 
UDder'those sections, a sentencing range of 12-18 months 
applied. 

U.s. Y. CorpllZ, No. 91-10132 (9th Cit. Jan. 8, 1992) 
(AldiserI. Sr. J.). 

ICDCCdrodne yean' pobItion. Tbcocxtyear hewasan:estcd Departures 
on a drug c:baqe aDd a urinalysis showed traces of JDCtham.. 
phetamine. The court determined defendant bad violated MmGAnNG CmctJMSTANCES 
probation by possessing drugs and revoked probation. The Efahtll CIreu.lt boIds tbat extraordioary nstitudoa 
Anti-Drug Abuse Act of 1988 bad amended 18 U.S.C. ..y warraat dowaward departure, aDd dlat criIDiDaI 
I 3565(a) by adding Ihe following: "Notwithstanding any CDldud spaDDia. ODe year aad several traDsadif.wIs was 
0Ihcr provision of this section, if a defendant is found by the BOt "slape act 01 abernmt bebavior." Defendant. a car 
court to be in possession of-a controlled substance. thereby dealer, pledged the same vehicles as coIlaIeral f(l'sepanUe 
violating the amdWon bnposed by section 3563(a)(3), the loans from lwo banks over a one-yearpe.riod. Charged with 44 
court sbaJl revoke the scnteoce of pobaIion and sen&ence the counlSofbank fraud. he pled guilty toone c::ountand was leD­
defendant to not less than ono-third of Ihe original sentence. " tenced to twelve months and one day. He asserted. on appeal 
The district court read this section to require a term of thalsevmdfactorswarrantcddownwarddeparture,includiDg 
bnprisonment not less than ono-lhird of the original sentence the fact Ihat he had liquidated aU his assets to erwUI'C full 
of probation. and sentmced defendant to one year in prison. restilUtioo to the banks ~ thana year before indicanent(be 
Defendst appealed, but die appellate court affimled. entered into seu1ementapemenlS with bOth banks and IUI'Ded 

The circuit court analyzed die stalUtory language and over his assets of $1.4 million) and. because he had a aood 
lcgisJalivebisloryanddc&erminedthatasenaenceofpobalion reputationinthecommunity,wasconsisacntlyemployecl.aI 
is a "sentence" far purposes of the Id'crence in I 3S6S(a) to continued to lead a respectable life. his criminal conduct was 
"one-third of the original sentence": "Penologically and Mabemnt behavior: U.s.S.G. eta. 1. Pt. A. 4(d), p.s. 
semantically. probation is a sentence under the Sentencing The appellate court remanded for ~tion of die 
Reform Act [of 1984]. It is no Ionga- an alternative 10 rust ground. holding that "the guidelines provide die disIrict 
sentencing; it is a sentence in and of itself." The court noted judge with authority to depart downward based on extraordi­
that "this schema is also used in language Congress added to nary restitution. .. The court acknowledged Ihat voluntary 
18 U.s.C. f 358300 as part of the same Anti-Dmg Abuse Act payment of restilUtion before adjudication of guilt is a factm 
ofl988," wbichstatestbatifsupervisedreleascisrevotedf(l' considered for acceptanee of responsibility. 13EU. com­
drug possession "the court shall ••• require the defendant to menL(n.l(b»,butheldthatthedisbi.ctcourt"shouldconsider 
serve in prison not less than one-third of the reno of su:pc2'- whether the extent and tbning of Garlich's restitution are 
vised release." sufficiently unusual to warrant a downward departure •.•• If 

The court distinguished cases interpreting the general ... the two-leve1 reduction for acceptanee of responsibility 
revocalion provision in f 3S6S(a)(2). Four circuits, including inadequately addresses Garlich' s restilUtion, the di.sIrict court 
the Ninth, have held thalthe language "any odtersentence that may bnpose a reasonable sentence outside the guidelines 
was available ••. at the tbne of the initial sentencing" means range." See also U.s. v.Brewer. 899 F.2d S03, S09 (6th Cir.) 
the guideline sentence that applied to the original offense ("unusual" restitution could warrant deparllR), cen. denied, 
of conviction, and a sentence imposed upon revocation of 111 S. Ct 127 (1990); U.s. v. Carey. 895 F.2d 318, 322-23 
probation is limited thereby. See U.s. v. Alii, 929 F.2d 995, (7th Cit. 1990) (same). 
998 (4th Cir. 1991 ): U.s. v. While. 92S F.2d 284,286-87 (9Ih The court affmned lhe denial of departure for "single act 
Cit. 1991); U.s. v. Von Washington. 915 F.2d 390. 391-92 ofabemmtbehavior."concludingthatderendant's"actionsin 
(8th Cir. 1990) (per curiam); U.s. v. Smith. 9<r1 F.2d 133, 135 planning and executing lhe financing scheme over a one-year 
(IlthCir.I990). The 1988 amendment begins with "Notwith- period were not 'spontaneous and seemingl)'-thoughtless.,"· 
standing any other provision of this section .•• ," which the quoting U.S. v. GlicJc. 946 F.2d 335, 338 (4th Cir. 1991) 
court concluded "indicates that the added provision was (conduct over ten-week period involving numerous actions 
intended to take precedence over the general language or and extensive planning is not single act of aberrant behavior). 
subsection (aX2) in cases where the probationer violates I See also Carey. supra, 895 F.2d 8132S (check-kiting scheme 
probation by possessing a controlled substance." over I5-month period not single act of aberrant behavior). 

171 
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BUI if. U.s. v. TobJi. 930F.2d 1427,1433-34 (9tbCit.I99I) 
(conduct over eight"y period in bribety offense properly 
construed as "singl~ act of aberrant bchaviot"). 

U.s. Y. GarUch. 951 F.2d 161 (Sth Cit. 1991). 

SllBSTAN'IUL ASSISTANCE 
Eastera Distrlet of New York bolds tbat ISKI.l, p& 

does DOt .pply to dowaward departure based _ COD­
gress' request tor elemeDCY tor deleadaDt wbo IISSIsted 
CODgressionaIlavesdpdoa. Defendant pled pilty to Yio­
laIing munitions expM laws and was subject to a guideline 
range,of 8-14 months. The Chief Counsel of Ibo Commiur.c 
on Foreign Affairs of the House of R.epreseIdative _ a 
IeUer 10 the sentencing court requcstiDg it 10 consider 
defendant's cooperation widt abe Commia.ee in au oaaoiDa 
investigation. The Jeuer noted that defaMlant'. cooperation 
bad been helpful, even though it might not Jcadtoanyaiminal 
prosecutions. 

Thecourtbcklthata 15K1.1, p.s. departure wanatpropel' 
because there was no government modon and abe defendant 
did not aid the prosecution of another. The court ~. 
however. tbatin theSccond Circuit f SKU doesnotprohibit 
dc:panure undcz- I 510.0, p.s. when a defendant povides 
substantial assistance outside theconfmesoff SKI. 1. It noted 
that the Second Circuit allowed a downward deparb.ue for a 
defendant whose coopendion helped the disttict courts· 
seriously overcrowded dockeL See U.s. Y. Gorda, 926 P.2d 
125. 128 (2d Cit. 1991) (I 5K1.l covers cooperation widt 
prosecution and does not prohibit departure for assistance to 
courts). See also U.s. Y. A,u, 949 P.2d 63. 67 (2d Cit. 1991) 
(summarizing Second Circuit law: .. cooperation with the 
Govemmcntinrcspects oIhecthan the prosecution of otbcrsor 
cooperadon with the judicial system can. in appIopriMe cir­
cUmstances. warrant a departure notwithstanding abe absence 
of a Government modonj; u.s. Y. Khan. 920 P.2d 1100. 
1106-07 (2d Cir. 1991) (in dicta. assislance 10 govenuncnt 
ocher than infOl"llWion relevant to prosecution of orhen may 
provide basis for I 510.0 dcpaI1ure). The disCrict court c0n­
cluded that "courts bave sentencing autloity 10 reward c0-
operation of a defendant with an agency ocbcr than abe 
prosecution wheD the United Srates Aumacy bas nat Ie­
quested a downward departure. .. 

U.s. Y. Stojfber,. No.CR 91-524 (E.D.N.Y.Jan. 21. 1992) 
(Weinstein, J.). 

Adjustments 
OBSTRucnON OF JUSTICE 

u.s. Y. Willillm.r. No. 90-6600 (6th Cit. Dec. 17. 1991) 
(Milburn, J.) (reversed: district court's factual finding that 
defendant's false starements. made while not under oath to 
law enforcement otTlCCI'S during investigation of offense. 
signifICantly impeded the invesligation was clearly errone­
ous.andpursuantlOl 3Cl.1,commenL (no. 3(g)and4(b».an 
obstruction of justice enhancement was improper-"The fo­
cus oflhe guideline is on whether defendant, by actively mak· 
ing material false Slarements (and not by a passive refusal to 
cooperare). succeeded in significandy impeding the investi­
gation. Failed attempts to shift the investigative searchlight 
elsewhere are not covered by lhe guidelines •... It is true that 
defendant Williams tied 10 investigating agents .•• ,but Appli-
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cation Note 4(b) specifically pmnits lies to investigating 
agents provided they do not signiflC3lldy obstruct or impede 
abeinvestigationj(Joiner. Sr. DisLJ.,dissenled from boldiog 
that district court's factual fmding was clearly erroneous). 
Accord U.s. v. MorellO. 947 P.2d 7, 9-10 (1st Cit. 1991) 
(obstruction enhancement improper for defendant wbo. wbile 
DOt undcz- oath. gave alias to Jaw enforcement officers during 
investigation. because thetc was no showing that it actually 
impeded investigation, f 3C1.1,commenL (no. 300 and4(b». 

U.s. v.Bell.No. 91-1479 (1stCir. Jan. 2, 1992)(Campbell. 
J.) (reversed: failure 10 appear'defendant should DOt receive 
obstruction enhancement for using false name 10 obtain post 
office box during time he was avoiding capture (citing 
Monmo. supra. and n.3(g): also, fact that defendant cmied 
gun IDd ammunition at time of recaptUre. and briefly paused 
before obeying police oftlcers' command 10 "sec down. 
fn:lcze." did not. without more, warrant eobancemcnt under 
f 3Cl.2 for"'recklcssly creatC'mg] a substantial rist ofdealbor 
serious bodily injm:y •... in the course or resisting arrest). 

Determining the Sentence 
FINEs 

FIRJa Cireuit bolds that cost-ot-imprisoDment fIDe 
UDder 1 5EI.l(J) is eODStitutioDai aDd does DOt violate 
SeateDdD, Reform Ad. Defendant was convicted on se'Vel81 
drug charges and given a lengthy prison tenn. He was also 
fined $280,823.80, of which $180.823.80 was imposed pur­
suant to therequiremenlin U.S.s.O. f SEl.2(i)thatasentenc­
ins court "impose an additional fme amount that is at least 
sufficient 10 pay the costs to the government of any impris0n­
ment, ptlbation. or supetVised release, .. SUbject 10 I SEI.2(f) 
(ability to .. y/burden on dependents). 

The appellale ccurt rejected defendant's claim that abc 
imposition of"an addilional fme amOWlt" under I SEl.2O). 
beyond the amounts set forth in the fmc tab&e at I SEI.2(c), 
violates ISU.s.C. I 3S53(aX2) oftheSenrencingRelonn Act 
by imposing punishment "greater than neccisary."1be court 
reasoned that "the Commission developed a two-level sys­
tem: abe court must fUSllook 10 the fmc table to determine the 
inilial mnge and tben complete its calculation by looting to 
abe cost of imprisonmenL ... Together. these calcnlations 
comprise the Commission's effort 10 realize section 
3553(a)(2)'s goals." 

The counalso rejected defendant's argument dlat&he cost­
or-imprisonment fine is irrational-bealuse the fmcs col­
lected are actually used for a aime victim fund rather than to 
delray costs of imprisonment-and lherefore amounts 10 a 
deprivation of property without due process in violation orthe 
Fifth Amendment: "[wle fmd ... that the unifonn practice of 
filling criminals on the basis of their individua1istic terms of 
imprisonment-an indicator of the aclUal bann each bas 
inflicted on society-is a rational means to assist the victims 
ofaimecoUectively." Cf. U.s. v. DoytJII, 909 F.2d412,414-
16 (lOth Cir. 1990) ("Sections 5E1.2(e) and SEI.2(i) ••• 
mandate a punitive fme that is at least sufficient 10 cover the 
costs of the defendant's incan;eration and supervision." and 
I SE1.2ei) does not vioJare the equal protection component 
of the Due Process Clause of the Fifth Amendment}. 

·U.s. v. Hagmann. 950 F.2d 175 (5th Cir, 1991). 
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Departures 
MmGA11NG CIRCUMSTANCES 

Niath Circuit bolds "iacomplete duress" .. a1 be coa­
skIered for dowaward departure UDder 15K2.12, p.L; 
also,Jul')"s rejedioD of duress defease OD couat of coaYle· 
doD dOiiDot preclude that defe ... for relevaat CODCIuct. 
The cases here arose from the prosecution of a 1argedrug ring, 
some of whose members were coerted to woat for the ring by 
means of brutal violence and intimidatioa. At uia1 several 
defendanlSc1aimed the defense of dwess, but the jw'yretumcd 
guilty verdicts. The district court held dial. because the jury 
rejected the duress defense, it could not consider duress for 
senfeDCingpurposes. The appella1ecourtaffumed theconvic­
lions, but remanded for resentencing and explained how 
duress should be considered. 

Uke the Eighth Circuit in WhileiQil below. the court fol­
lowed the reasoning eX U.s. v. CMDpt. 889 F.2d 477,480 (3d 
Cir. 1989) [2 OSU '16], where the Third Circuit held that a 
jlD")"s rejection of a defense of coereion and duress did not 
preclude departure under • SK2.12, p.s. The Ninth Circuit 
determined that the defense of dwess811ria1 requiresanobjec­
tive analysis, whereas for sentencing pmposea subjective 
elements should be considered: "Evidendy the Commissioo 
had in mind the showing of duress less than what constitutes 
a defense to a crime; for if the defense were 'complete,' there 
would have been no crime requiring a sentence .•• , Moreover, 
the Commission emphasizes not only 'the reasonableness of 
the defendant's actions: but 'the circumstances as the defen­
dan, believed IhCm to bc.' U.S.s.O •• SK2.12." 

The court also bcld that duress should be considered for 
relevant conduct and could JRClude use eX that c:aadUCI for 
seaucncing; or,depanure may bcwanantcd if"'incomplcfc dIr 
ress".is proved. A defendant convicted of a sinsIedislributioa 
count was senrenced 00 the basis eX aU drugs she dislributcd 
over a lWo-and-a-half-month period. She admittccl the disIri­
butions, but claimed they were made under duress. The 
appella1e court held that Ibis defense should be considered: 
'''ThejlD'')' verdict as to heractonSeprember 14,1989 does not 
speak to her state prior to this dale. If her contention is correct. 
she commiued no crime prior to this dale. The sentcncingcourt 
cannot hold her responsible without fust deciding whether 
she was in fact under duress. If the court should conclude &bat 
[she1 has notcarried her burden of proving duress becauseher' 
evidence of duress is not credible, it is still open to the court 
to consider whether there was duress that did not amount 'to 
acomp1e&edefense.' U.s.S.O., 5K2.12. "The court added that 
expert testimony regarding battered-woman syndrome was 
relevant to this derense. AJso. evidence of incomplete duress 
may be presented at sentencing even if a defendant failed to 
make out a prima racie case of duress during trial. 

U.S. v. Johnson. No. 90-30344 (9th Cir. Feb. 11. 1992) 
(Noonan. J.). 

Elgbth Circa it bolds that evideDce of "battered· 
woman syadrOlDe" --1 be coDSidereti for dowaward 
departure uader • SK2.10, P"Of eveD if Jury rejec:ts self­
defease claim. Defendant was found guilty of secatd degree 
murder of her loog-lime, live-in boyfriend. She admiucd 
killing him, but contended 1bat at the·1ime of the kill~ 
suffC2'Cdfrom baaered-woman syndrome. that he was betIing 
herorwasabout to begin beating her,and that she aabbcd him 
in self-defense. The jury, however, fOUDd her guilty and she 
was sentenced to lOS monlhs. Defendant claimed OIl appeal 
that the sent.eDcing comt improperly concluded that it could 
not consider battered-woman syndrome in senlencing once 
the jury had rejected her claim of self-defense. 

The appella1e court agreed and remanded for resen­
tencing. The court foUowed CIr4ape. supra. which reasooed 
that proof of COCICioo as a complete defense at IriaI involves 
substantially different elements &ban P'OOf of coereion as a 
mitigating circumstance in sentencing-otherwise the issue 
would never arise in sentencing because a defendant who 
proved the defense would be acquitted. 

The Eighth Cireuit held Ihat"[t]he same reasooing applies 
here. WhiteWl submiucd evidence of baUered·woman syn­
drome, not as a defense in itself, bulas thej)rimarycomponeot 
ofherclaimofself-defense. ••• Ifherdaimofself-defensehad 
been accepted by the jury, &his defense wocdd have n:sultcd in 
her acquiltal. Thus. to the extent that the guidelines permit 
considezalion of the battered-woman syndrome as a mitigat­
ing factor at senlencing. we must read rhem.as .providing a 
broader standard' for P'OOf of the syndrome &ban that which 
is 'required to prove a complete defense at trial.' .. 

The court stated 1bat I SK2.10, p.s. "permits the disCrict 
court to 'reduce die [defendant's] senlelK:e below die guide­
line mngc' if it fmds thal'the victim's wroogfuI 00Dduct coo­
tributed significantly to provoking die offense behavior.' ••• 
Thus, to the extent 1bat U.S.s.O •• SK2.10, p.s., permits 
consideration of battered-woman syndrome as a basis for 
departure from the guidelines. itdoes not require proof of the 
same elements necessary to establish a daim of self-defense 
at trial." The jury's rejection of that defense does not preclude 
consideration of battered-woman syndrome for departure 
under f ru.l0, p.s. See also Johnson, supra. 

U.s. v. Whiteltlil. No. 91-1400 (Sib Cir. Feb, 12, 1992) 
(Bowman, J .). 

SUBSTAN11AL ASSISTANCE 
ED banc Eightb Circuit rejects clai .. that because 

§ SKl.1 is a policy statemeat it is Dot b!.adia(. The Eighth 
Circuit atrmned a district court's holding &bat it did not have 
power to depart downward for the defendants' substantial 
assistance to the government in the absence of ei ther a govern­
ment motion or a claim that the government' s refusal to make 
such a motion was arbitrary. in bad faith. orin breach ora plea 
agreement. Defendants' sole argument was &bat § 5K 1.1. as a 173 
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policy statement rather than a guideline, is not binding on dis­
trictcourts and can therefae be repudiated on policy grounds. 

The circuit court held Iha1 § SKl.l, p.s. is binding. The 
court found that Congress intended that "policy swements be 
ccnsidered and that the courts' actions be consistent with 
policy statements." Further. although amendments 10 policy 
statements need not be submitted fl:r ccngressional approval. 
§ SKU. p.s. was submitted to Congress before its enactmenL 
The court also concluded that "[n1Dthing could be more 
ccntnuy to Congress' intent in providing for the Sentencing 
Guidelines than to pennit the courts to second-guess the 
Commission" and reject f SKU, p.s.becausc its approach is 
"simply not the best way to handle the problem at hand. .. 
The court also noted Iha1 holding policy stalements 10 be 
nonbinding could have a "spill ove(' effect inro Ibe weight of 
COOlmcntary. thus "'introduc(ing] the most f .. -ranging cle­
ment of uncertainty into the application of the Guidelines." 

U.s. 'II. Kelley, No. 90-1081 (Sth Cit. Feb. 5, 1992) (en 
bane) (Gibson. 1.) (Beam,I. concurring in put. dissenting in 
pan.joined by McMillian,I. in dissent) (Lay, CJ., dissenting, 
joined by McMilIian,I.) (Heaney, Sr .1., dissenting, joined by 
Lay, CJ., McMillian,I., Arnold,I.) 

Probation and Supervised Release 
Tentb Circuit bolds tbat poUey statements in Chapter 

Seven regarding probation and supervised release are not 
mandatory, but still must be considered by courts. Defen­
dant violated the terms of his two-year period of supervised 
release and arlee revocation was sentenced ro two years in 
prison. On appeal he claimed that he was subject to a 3-9 
month Ietm under the Revocation Table in § 7B1.4, p.s., and 
that the dislrict court erred in sentencing above that range. 
The government countered that the court was not bound by 
the policy statements and that the sentence was reasonable. 

The appellate court affumed. and held that Nunda' 18 
U.S.C.3S83andU.S.S.G.Cb. 7Pt.Al &AS,thepolicystate­
ments regarding revocation of supervised release contained in 
Chapt« 7 ••• iI.Ie adviso'y rather than mandarory in nature. 
This holding is specifically limited to U.S.S.G. Ch. 7. 0Ihet 
policy statements in the ••• Guidelines must beelUUl1ined sep­
ararely in the ccnlell:t of their statutl:ry basis and Ihejr accom­
panying commentary. We see noconflictbetwcenourholding 
today and ourc:ases applying and inlelpreting U.S.S.G. SK1.1, 
which is also a policy statemenL .•• The cases noting the 
mandatcIy nature of . • . SK 1.1 recognize that the motion 
requirement is suggested, if not compelled. by the underlying 
statute; they do nOl hold that policy statements are binding as 
a general rule. A provision set out in a policy statement may 
be binding because required by the underlying statutes. " 

"Although we conclude that policy swements generally 
are not mandalory, they must be considered by the trial court 
in its deliberations concerning punishment for violation of 
conditions of supervised release." 

In this case. al though the sentencing court did not specifi­
cally reference § 781.4 in its order, its "explanation of the 
senlence it imposed was sufficiently reasoned to satisfy the 
rtXIuirements of 18 U.S.C. 3553," and "even failure to con­
sider Chapter 7 policy statements ... is hannless error when 
the sentence is clearly reasonable and justified." Accord U.S. 
v. Fallin. 946 F.2d 57, 58 (8th Cir. 1991) (4. #10]. 

US. v. Lee. No. 91-6079(10thCir. Feb. 19, 1992) (Logan,J.). 
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REVOCA nON OF PROBA nON 
US. v.Dixon. 952 E2d 260(9thCir.I991) (Any sentence 

imposed after revocation of probation is limited to the sen­
tence available at the time defendant was first sentenced to 
probation. See 18 U.S.C. § 356S(a)(2). The revised policy 
statements at U.S.S.G. Chapter 7 direct courts to coosidet the 
probation-violating condocl to calcuJate a .~tencing range 
after revocation. That conduct may only be considered in 
selecting the appropriate sentence within the range available 
pursuant to § 3565(a)(2), and "[t]o the extent Iha1 the Guide­
lines confUct with the statute, we find them invalid." Hea-e, 
defendant's IS-month sentence, calculated under Chapter 7 
and partly based on the bank robbery that led to revocation, 
must be vacated and remanded for resentencing within the 4-
10 month range that was available at his initial senteoc:ing.). 

Adjustments 
ACCEPTANCE OF REsPONsmn.1TY 

u.s. 'II. Johnson. No. 90-30344 (9th Cit. Feb. II, 1992) 
(Noonan,I.) (The acceptance of responsibilityreducdon may 
not be denied on the basis of lack of timeliness for defendants 
who went to trial and used duress as a defense. which in effect 
denied their responsibility fl:r the offenses. "The Guidelines 
make dear that the redoction for acceptance of responsibility 
is available 'without regard to whether [a] conviction is based 
upon aguiltyplea or a finding of guilt by the court or jury ••• : 
U.s.s.G. f 3EU." To the extent that the commenaary's 
statements that the reductions should be given after trial only 
in"rare situations" or that after trial acceptance is not "timely" 
may conflict with the guideline, "thelell:toftheguidelinemust 
prevail." The comt also pointed out Iha1 defendants here bad 
liUle choice but to go to trial: "The government re(u,ed to 
considerpleaoft'm from any single defendant un1ess all of the 
defendants pleaded guilty .... [Under 11hese circums1ances it 
is inapplopriate to deny [the redoction] based solely on the 
timing of the acceptance." 

After conviction "the defendants continued ro maintain 
that at least they had been subjected to incomplete duress. But 
unlike a claim of complete duress, a claim of incomple&e 
duress does not deny aiminal guilt-it merely asks for 
leniency because of the coercion to which the defendant bad 
been subjected. 'There is consequenUy· no barrier 10 geuing 
one reduction for incomplete duress- [by departure1 and 
another' reduction for acceptance of responsibility. j. Cf. U.s. 
'II. FleeMr. 900 F.2d 914,918 (6th Cit. 1990) (13EU re­
duction not automatically precluded for defendant claiming 
entrapment defeme). 

Offense Conduct 
CO-CONSPIRATOR DRUG QUAN1TI1ES 

US. 'II. Johnson. No. 90-30344 (9th Cit. Feb. 11,1992) 
(Noonan,I.) ("As a general rule, the fact that a conspiratcr is 
taken into custody does not automatically indicate disavowal 
of the conspiracy. [Defendant]. however, has been found by 
the court to be a 'minor' participant in the conspiracy •... Once 
in custody. she was in no position to continue her role asa drug 
distributor. It strelChes a legal fiction to the breaking point to 
hold her accountable for the drugs (other conspirators] dis­
tributed afler [she was jailed). Consequently. she can be 
sentenced only on the basis of drugs distributed by the con­
spiracy before this date.""). 
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Appellate Review 
Supreme Court boIds that remlUld Is DOt required for 

departal'ebased OD both valid ud iDYIIIicl facton wIleD 
sallie aeDtaace would bave beea Imposed ableat iDY8Iid 
facton. In so bolding the Court re&Olvcd. _ split among the 
circuits. SevenJciJcuits badbeld._depllbllebasedinpan 
00 invalid facb'I may be ~ 00_ case-by-casc basis if 
lhcIeare valid factors Ibal wammtdepar1uJc and it appears the 
same SCDtenc:e would bave bcco imposed absent the invalid 
~SuUS. v.lollU.948F.2d732. 741 (D.C. Cit. 1991); 
US. v. Glick. 946 F.2d 33S, 339-40 (4th Cit. 1991); U.s. v. 
Alba. 933 F.2d 1117, 1122 (2d Cir. 1991); U.S. v. Dim­
BQSUI1'do~ 929 F.2d 798, 800 (1st eir. 1991); U.s. v. 
/agmohtm.909 F.2d 61. 6S (2d Cir. 1990); U.s. v. Fro.nkJin. 
902 F.2d SOl. 50S (7m Cit.), cert. dt!nied, 111 S. Ct. 274 
(1990); US. v. Rodriguez. 882 F.2d 10S9, 1068 (6Ih Cit. 
1989). Two circuits had held that remand was auromatically 
required in such a situation. See U.s. v. ZI:Imt:zrripa, 90S F.2d 
337,342 (lOch Cir. 1990); U.S. v. HenuJIfda-VtJSq&fez, 884 
F.2d 1314, 1315-16 (9th Cit. 1989) (per cwiam). 

In the case before the Court. defendant received aD upward 
depar1uJc in his aiminaI hislOly carcgory based upon several 
prior mests • ~ not Jef1ected in his aiminaI hislory 
SCOIe aDd two prior convictions that were too old to be 
oounted. Although the ftrSl ground was aD improper basis for 
departure. see U.s.S.G. t 4A13. p.s .. the appellate court 
affmned the senrencebecausc it held the Iauer factor was vaJid 
and justified the increase. U.S. v. Williams, 910 F.2d 1574, 
1580 (7th Cit. 1990). 

The Supeme Court remanded because it was unable to 
determine whether the appellale court had concluded that the 
same seatencc would have been imposed absent the invalid 
factor. However, the. Court held Ihat remand is not tJlI/(J­

motically req,uired in such circumstances. In reaching its 
conclusion, the Comt determined that "the reviewing court is 
obliged to conduct two separate inquiries. First. was the 
sentence imposed either in violation of law or as a result of aD 
incorrect application of the Guidelines? If so, a remand is 
required Wlder § 3742(1)(1) .... [AJ reviewing court may not 
affll11l a senrence based solely on its independent assessment 
that the departure is reasonable under' t 3742(1)(2)." How­
ever, a remaDd under (f)(I) is not required "every time a 
sentencing court might misapply a provision of the Guidelines 
. . .• When a district court has intended to depart from the 
guideline range, a sentence is imposed 'as a result or a 
misapplication of the Guidelines if the sentence would have 
been different but for the district coun's error, Accmfingly, 
in determining whether a remand is required under 
§ 3742(0(1), a court of appeals must decide whether the 
district court would have imposed the same sentence had itnot 
relied upon the invalid factor or factors." 

"U the court concludes that the departure is not the result 
of an error in interpreting the Guidelines. it sbou1d proceed to 
thesccood saep: is the rcsulliDg sentence aD UIR8SOD8bly bip 
or low departure from die relewnt guideline nmge? U so. a 
remand is req,uired UDder f 3742(f)(2) ... WbcIber a departure 
scatcnce is reasoaabIc is dett.nniDcd by "'&be amaunt aad 
extent of the deparIIn in 1ipl of die grOunds for deput­
ing •••• ASCDIeDcO ... canbe 'masonable'eveaihomoofdle 
mISOIIS givca by thedisariclc:ourt ••• are invalid. provided Ibat 
the remaiDing reasons are sufficient to~' the mapiludc 
of the depanure." 

Note that "the party challenging the sentence 00 appeal. 
akbough it bears the inilial burden of showing that the district 
courtrelied upon aD invalidfactoratsenfCncing. does nothave 
the additional burden of proving that the in~d factor was 
deterrninalive in the sentencing decision. Rather ••• a rmaand 
is applOpriate UD1ess the reviewing court ~ludcs. 00 the 
record as a whole, thai: the euor was harmless. i.e., that the 
error did notaffect thedislrictcourt's sc1ection tX the sentence 
imposed. Su Fed.. Rule. Crim. Proc. 52(a)." 

1bc Court added instruction on "1bedeJreeof aD appellate 
court's auth<xity to affirm a sentence when the disuict court. 
once made awan tX the errors ill its inuIrpRcaIion of the 
Guidelines, may have chosen a different senteDCe. AlIhOugb 
the [Sentencing Reform] Act cstablisbed a limited appellate 
review of sentencing decisions, it did not aiter a court of 
appeals' traditional deference to a dislrict court's exercise of 
irs sentencing discretion. The sdection of~ the apprqJriate 
scatcnce from within the guideline range. as wdl as the 
decision todepanfrom the range incer1ain circumstanccs.are 
decisions that are left solely to the senreocing court. U.s.s.G. 
§ SK2.0, p.s. 1bc development of die guideline sentencing 
regime has not changed our view that. cxccplto the exlCDt 
specifically directed by staIute, 'it is not the role of an 
appellate comt to substitute its judgment for that of the 
sentencing cowt as to the appropriateness of a particular 
senlence,'" 

Because the issue was not poperly presented for 8I8U­
menl, the Court declined to review whetJ'aQ outdated con­
victions that are not similar to the inswn offense may be 
consideredflX'departure. ComporeUS. v.Aymtlek, 926F.2d 
64,73 (lstCit. 1991 )(may be appropriate in somecases); U.s. 
v. Williams, 910 F.2d 1574, 1578-79 (7th Cir. 1990) (same); 
U.s. v. RusseU, 90S F.2d 1439, 1443-44 (10th Cir. 1990) 
(same); U.s. v. Carey, 898 F.2d 642. 646 (8th Cir. 1990) 
(same) willa U.S. v. uaJce, 908 F.2d SSO. SS4 (9th Cit. 1990) 
(only if similar). Su oJso U.S.S.G. t 4Ar.2, cOmment (n.8) 
("evidence of similar misconduct" in outdated convictions 
may be considered for departure). 

Williams v. U.S .• No. 90-6297 (U.S. Mar. 9, 1991) 
(O'Connor, J.) (While, Kennedy, JJ., dissenting). 
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