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ii. Marijuana
U.S.v.Corley, 909 F.2d 359 (9th Cir. 1990) (number for live
plants, weight for dried plants) [3, #11].
U.S. v. Bradley, 905 F.2d 359 (11th Cir. 1990) (per
curiam) (same) [3, #11].

d. Conspiracies and Incomplete Transactions

US. v. Havens, 910 F.2d 703 (10th Cir. 1990) (estimate
quantity in attempt to manufacture offense) {3, #10].

4. OTHER SPECIFIC OFFENSES

U.S. v. Graves, 908 F.2d 528 (9th Cir. 1990) (§2A2.2(b)X3)
“victim"™ means victim of offense of conviction) (3, #12).

US. v. Gaddy, 894 F.2d 1307 (11th Cir. 1990) (increase in
§ 2A4.1(b)}(4)X(A) applicable to murder of kidnap victim
within 24 hours) {3, #4].

C. Adjustments
1. RoLE IN THE OFFENSE (§ 3B1)
a. Base Only on Conduct in Offense of Conviction

U.S. v. Manthei, 913 F.2d 1130 (5th Cir. 1990) (may use
relevant conduct directly related to offense) (3, #14).

U.S. v. Zweber, 913 F.2d 705 (9th Cir, 1990) (3, #12].

U.S. v. Barbontin, 907 F.2d 1494 (5th Cir, 1990) (3, #111.

US. v. Pettit, 903 F.2d 1336 (10th Cir. 1990) [3, #8].

U.S. v. Tetzlgff, 896 F.2d 1071 (Tth Cir. 1990) [3, #4].

Note: The introductory commentary to § 3B1, effective Nov,
1, 1990, now states that this adjustment should be based
on all relevant conduct, as defined in § 1B1.3.

b. Requirement for Other Participants

US. v. Reid, 911 F.2d 1456 (10th Cir. 1990) (activity in-
volving four conspirators, two drug suppliers, hundreds
of customers, was “otherwise extensive™) {3, #13).

U.S. v. Barbontin, 907 F.2d 1494 (5th Cir. 1990) (requires
specific finding, may count defendant) [3, #11].

U.S. v. Preakos, 907 F.2d 7 (1st Cir. 1990) (per curiam)
{(defendant counted as one of “five or more participants™
under § 3B1.1(a)) [3, #9].

US. v. DeCicco, 899 F.2d 1531 (7th Cir. 1990) (§ 3B1.1(c)
requires other “criminally responsible”™ persons) {3, #7).

U.S. v. Gordon, 895 F.2d 932 (4th Cir.) (must have group
conduct for adjustment to apply), cert. denied, 111 S.Ct.
131 (1990) {3, #2).

U.S. v. Anderson, 895 F.2d 641 (4th Cir. 1990) (applicable
when codefendant tricked into offense) {3, #2).

c. Other
US. v. Mares-Molina, 913 F.2d 770 (9th Cir. 1990) (re-
versed—defendant was manager of business used in
criminal activity, not of criminal activity itself) {3, #14].
U.S. v. Fuller, 897 F.2d 1217 (1st Cir. 1990) (§ 3B1.1(c)
finding clearly erroneous) [3, #5].
d. Position of Trust (§ 3B1.3)

U.S. v. Foreman, 905 F.2d 1335 (9th Cir. 1990) (given for
showing police badge in attempt to avoid arrest) [3, #10].

U.S. v. Drabeck, 905 F.2d 1304 (9th Cir. 1990) (to janitor |

who worked unsupervised, had keys to bank), rehearing
granted and mandate recalled (Oct 11, 1990) [3, #1Q].

2. OBsTRUCTION OF JUSTICE (§ 3C1)
a. Actions That Constitute Obstruction

U.S. v. Rodriguez-Macias, 914 F.2d 1204 (9th Cir. 1990)
{per curiam) (gave false name at time of arrest) [3, #14].

U.S.v.Edwards,911 F.2d 1031 (5th Cir. 1990) (failed to dis-
close whereabouts of co-conspirator after told to) [3,#14).

U.S. v. Saintil, 910 F.2d 1231 (Ist Cir. 1990) (using false
name at arrest and until arraignment) [3, #14).

U.S.v.Gaddy, %09 F 2d 196 (7th Cir. 1990) (false name after
arrest, lied about criminal record and fingerprinis) {3, #11).

U.S. v. Perry, 908 F.2d 56 (6th Cir. 1990) (flecing jurisdic-
tion while on bond before sentencing) [3, #11].

U.S.v. Matos, 907 F2d 274 (24 Cir. 1990) (false testimony
at suppression hearing) [3, #10).

U.S. v. Dillon, 905 F.2d 1034 (7th Cir. 1990) (giving false
name for drug source, despite recanting next day) [3,#10).

U.S. v. Lofton, 905 F.2d 1315 (9th Cir. 1990) (lying to
probation of ficer re continuing criminal activity) [3,#10].

U.S. v. Blackman, 904 F.2d 1250 (8th Cir. 1990) (attempted
obstruction by use of alias) [3, #11].

US. v. White, 903 F.2d 457 (7th Cir. 1990) (clear physical
endangerment of others while fleeing arrest) {3, #8].
U.S. v. Baker, 894 F.24 1083 (9th Cir, 1990) (misstatements

10 probation officer regarding criminal history) [3, #2].
U.S. v. Penson, 893 F.2d 996 (8th Cir. 1990) (threatening
witness, providing false information) {3, #2).

b. Not Obstruction

U.S. v. Hagan, 913 F2d 1278 (Tth Cir. 1990) (instinctive
flight from arrest) 3, #14].

US. v. Garcia, 909 F.2d 389 (9th Cir. 1990) (brief attempt
to evade arrest) [3, #11).

Note: Under new guideline amendments avoiding or fleeing
from arrest, without reckless endangerment of others, is
not obstruction. See § 3C1.1, comment. (n.4) (Nov. 1990).

¢. Procedural Issues

U.S.v. Luna, 909 F.2d 119 (5th Cir. 1990) (per curiam) (not
applicable to conduct occurring before investigation or
prosecution of offense) [3, #11].

U.S. v. Wilson, 904 F 2d 234 (5th Cir. 1990) (same) [3,#11].

U.S.v.Lueddeke 908 F.2d 230 (7th Cir. 1990) (may be given
for additional acts of obstruction by perjury and obstruc-
tion of justice defendant) [3, #11].

U.S. v. Altman,901 F.2d 1161 (2d Cir. 1990) (allow medical
testimony bearing on mental state) [3, #8].

US.v. Werlinger, 894 F.2d 1015 (8th Cir, 1990) (not appli-
cable 10 action that is element of offense) [3, #2].

3. MurteLe Counts (§ 3D1)

US. v. Porter, 909 F.2d 789 (4th Cir. 1990) (gambling and
money laundering counts not “closely related™) [3, #13].

US. v. Egson, 897 F.2d 353 (8th Cir. 1990) (per curiam)
(offenses arising from same transaction not grouped
because not *‘closely related™) [3, #4).
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4. AcCePTANCE oF REsPoONSBILITY (§ 3E1)

a. Reasons for Denial

U.S. v. Watkins, 911 F.2d 983 (5th Cir. 1990) (using drugs
on release pending sentencing) [3, #12].

U.S. v. Cross, 900 F.2d 66 (6th Cir. 1990) (per curiam)
(refusal to provide financial information) [3, #5).

U.S. v. Evidente, 894 F.2d 1000 (8th Cir.) (propensity for
flight, past failure to accept responsibility), cert. denied,
110 S. Ct 1956 (1990) (3, #2].

U.S. v. Sanchez, 893 F.2d 679 (5th Cir. 1990) (continued
unlawful conduct on pretrial release) (3, #1].

b. For Offense of Conviction or All Relevant Conduct

U.S. v. Mourning, 914 F.2d 699 (5th Cir. 1990) (must be for
all relevant conduct) {3, #14].

U.S. v. Oliveras, 905 F.2d 623 (2d Cir. 1990) (per curiam)
(for count of conviction, not dismissed counts) {3, #9].

U.S. v. Gordon, 895 F.2d 932 (4th Cir.) (for all criminal
conduct), cert. denied, 111 8. Ct. 131 (1990) [3, #2).

¢. Procedural Issues

US. v. Watkins, 911 F.2d 983 (5th Cir. 1990) (unlawful
conduct forming basis of denial need not be related to
offense of conviction) {3, #12].

U.S. v.Ramirez, 910 F.2d 1069 (2d Cir. 1990) (affirm denial
despite improper ground if valid ground exists) [3, #12].

U.S. v. Watt, 910 F.2d 587 (9th Cir. 1990) (may not base
denial on constitutionally protected conduct) (3, #10].

U.S. v. Simpson, 904 F 2d 607 (11th Cir. 1990) (due process
does not require judge or probation officer to tell
defendant reduction available) [3, #10).

U.S. v. Braxton, 903 F.2d 292 (4th Cir. 1990) (error to deny
because rehabilitation unlikely) [3, #8].

U.S.v. Fleener, 900 F.2d 914 (6th Cir. 1990) (not precluded
by entrapment defense) [3, #6].

5. VICTIM-RELATED ADJUSTMENTS

US.v.Cree,—F 2d — (8th Cir. Sept. 25, 1990) (reversed—
no evidence defendant knew extent of or intended to
exploit victim's valnerability) [3, #14].

US. v.Boise,—F.2d — (9th Cir. Aug. 29, 1990) (six-week-
old baby vulnerable; § 3A1.1 does not require victim be
intentionally selected because of vulnerability) {3, #14].

U.S. v. Wilson, 913 F.2d 136 (4th Cir. 1990) (random targets
of fraudulent solicitation not vulnerable) [3, #14].

US. v. Creech, 913 E.2d 780 (10th Cir. 1990) (recently
married individual not vulnerable) [3, #11].

US. v. White, 903 F.2d 457 (7th Cir. 1990) (sixty-year-old
man with respiratory problems taken hostage was “vul-
nerable victim™) [3, #9].

U.S. v. Schroeder, 902 F.2d 1469 (10th Cir.) (“official vic-
tim” must be object of threat, not just receiver), cert.
denied, 111 S. Ct. 181 (1990) (3, #9].

US. v. Jones, 899 F.2d 1097 (11th Cir.) (bank teller “par-
ticularly susceptible” to bank larceny), cert. denied, 111
S. Ct 275 (1990) [3, #8].

U.S. v. Moree, 897 F.2d4 1329 (S5th Cir. 1990) (victim not
vulnerable because of prior indictment) [3, #5].

D. Criminal History
1. CALCULATION
a. Proper to Apply § 4A1.1(d) and (e) to Escapee

US.v. Lewis, 900F 2d 877 (6th Cir.) (§ 4A1.1(d) applicable
to failure to report defendant, § 271.6), cert. denied, 111
S. Ct. 117 (1990) [3, #5].

U.S. v. Jimenez, 897 F.2d 286 (7th Cir. 1990) [3, #51.

¢. Juvenile Convictions

U.S. v. Hanley, 906 F.2d 1116 (6th Cir. 1990) (juvenile
commitment is “imprisonment” for § 4A1.1(e)) (3, #10}.

U.S.v.Bucaro, 898 F.2d 368 (3d Cir. 1990) (include juvenile
delinquency adjudications) (3, #5).

d. Other

US. v. Crosby, 913 F.2d 313 (6th Cir. 1990) (may count
prior conviction that is element of CCE offense) {3, #14].

US. v. Aichele, 912 F.2d 1170 (Sth Cir. 1990} (count reck-
less driving conviction) {3, #13].

US. v. Eckford, 910 F2d 216 (may consider prior
uncounseled misdemeanorconvictions for which no term
of imprisonment was given) {3, #12].

US.v.Gross, 897 F.2d 414 (9th Cir. 1990) (count unrelated
coavictions consolidated for sentencing separately, lim-
iting § 4A1.2(a)(2), comment. (n.3) [3, #3].

U.S. v. Mackbee, 894 F.2d 1057 (9th Cir.) (may count sen-
tences pending appeal), cert. denied, 110 S. Ct 2574
(1990) [3, #21.

US. v. McCrudden, 894 F.2d4 338 (9th Cir.) (may apply
§ 4A1.1(d) to offense committed while on supervised
probation for traffic offense), cert. denied, 110 S. Ct.
1534 (1990) {3, #2).

U.S.v. Rivers, 733 F. Supp. 1003 (D. Md. 1990) (separately
sentenced felonies found to be related, thus not counted
separately) (3, #7].

U.S. v. Daddino, No. 88 CR 763 (N.D. IlL. Feb. 16, 1990)
(count full time imposed in prior sentence regardless of
time served, § 4A1.1, and count conviction reversed on
technical grounds) (3, #3].

2. Caneer OFFeENDER ProvisioN (§ 4B1.1)
a. “Crime of Violence” Determination

US. v. Selfa, — F2d — (9th Cir. June 14, 1990) (elements
of crime, not actual conduct, control crime of violence
inquiry; bank robbery is crime of violence) {3, #9].

U.S.v. Goodman, 914 F 2d 696 (5th Cir. 1990) (may explore
underlying facts of offenses not in § 4B1.2) [3, #14].

US. v. Alvarez, 914 F.2d 915 (7th Cir. 1990) (unlawful
weapon possession by felon was crime of violence when
defendant struggled with arresting officer) [3, #14).

U.S.v.Gonzalez-Lopez, 911 F.2d 542 (11th Cir, 1990) (look
to elements of offense, not actual conduct; fact that
offenses involved only threat of, not actual, violence not
valid ground for downward departurey13, #13].

U.S.v.Carter,910F.2d 1524 (7th Cir. 1990) (court need not
explore underlying facts if offense listed in § 4B1.2
commentary) (3, #13}.
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US. v. O'Neal, 910 F.2d 663 (9th Cir. 1990) (felon in
possession of firearm, assault with deadly weapon, and
vehicular manslaughter are violent offenses) {3, #13].

U.S. v. McVicar, 907 F.2d4 1 (Ist Cir. 1990) (considered
circumstances of offense not listed in § 4B1.2) [3, #13].

U.S. v. Terry, 900 E.2d 1039 (7th Cir. 1990) (may explore
underlying facts of offenses not in § 4B1.2) [3, #13].

US. v. McNeal, 900 F.2d 119 (7th Cir. 1990) (firing un-
lawfully-possessed gun; look to underlying facts when
not listed in § 4B1.2) [3, #8].

b. Other

U.S. v. Jones, 910 F.2d 760 (11th Cir, 1990) (per curiam)
(nolo plea may be used as prior conviction) [3, #14].

US. v. Smith, 909 F.2d 1164 (8th Cir. 1990) (affirming
downward departure for career offender) (3, #11].

U.S. v. Jones, 908 F 2d 365 (8th Cir. 1990) (may not count
two prior violent felonies defendant pled guilty to but was
not yet sentenced for; may depart, however) [3, #11).

US. v. Brown, 903 F.2d 540 (8th Cir. 1990) (downward
departure may be considered for career offenders) [3, #8].

U.S. v. Wallace, 895 F.2d 487 (8th Cir, 1990) (need not file
information under 21 U.S.C. § 851(a)1) before using
_prior offenses; uphokling penaity range) [3, #3].

U.S. v. Rivers, T33 F. Supp. 1003 (D. Md. 1990) (sentences
for two prior felonies not counted separately because
related, although separately sentenced) [3, #7).

3. CriMiNaL LiveLiHoob Provision (§ 4B1.3)

U.S. v.Irvin, 906 F.2d 1424 (10th Cir. 1990) (57 months is
“substantial period of time,” comment. (n.4)) [3, #10].

E. Determining the Sentence
1. ConsecUTIVE ok CONCURRENT SENTENCES (§ 5G1)
U.S. v.Garcia, 903 F.2d 1022 (5th Cir. 1990) (discretion to

impose consecutive sentences if defendant convicted of
Guidelines and pre-Guidelines offenses) 3, #9].

a. Discretion Under Earlier Version of § 5G1.3

US. v. Miller, 903 F.2d 341 (5th Cir. 1990) (consecutive
sentences required, departure when appropriate) [3, #9].

U.S. v. Nottingham, 898 F.2d 390 (3d Cir. 1990) (sentence
for crime committed on parole may be concutrent or con-
secutive 0 unexpired term for parole violation) [3, #5].

U.S. v. Rogers, 897 F.2d 134 (4th Cir. 1990) (consecutive
sentences may be required, departure allowed) [3, #3).

2. SENTENCING FACTORS

U.S. v. Duarte, 901 F.2d 1498 (9th Cir. 1990) (may use
letters attesting to defendant’s character) (3, #7).

3. ProBATION

USS. v. Delloiacono, 900 F.2d 481 (1st Cir. 1990) (commu-
nity service cannot substitute for intermittent confine-
ment, § 5C1.1) [3, #6].

4. RestrrurioN (§ SELY)

U.S. v.Owens, 901 F.2d 1457 (8th Cir. 1990) (restitution not
mandatory; indigency does not bar restitution) [3, #7].

F. Departures
1. CriMiNaL HisTORY
a. Upward Departure Warranted
i. Criminal History Category Inadequate

U.S.v. Thomas, 914 F.2d 139 (8th Cir, 1990) (seriousness of
earlier offenses not accounted for) [3, #14].

U.S. v. Dycus, 912 F.2d 466 (6th Cir, 1990) (per curiam)
(table) (score of 19, history of serious and repeated
firearms offenses) [3, #13].

US. v. Williams, 910 F.2d 1574 (7th Cir. 1990) (may use old
convictions that are not similar to current offense as part
of “overall assessment™ of defendant’s criminal history)
(3, #13].

US. v. Jones, 908 F.2d 365 (8th Cir. 1990) (for defendant
not sentenced as career offender only because he had not
yet been sentenced for two prior violent felony convic-
tions) [3, #11].

U.S.v. McKenley, 895 F.2d 184 (4th Cir. 1990) (pastacqmt-
tals by reason of insanity) [3, #2].

US. v. White, 893 F.2d 276 (10th Cir. 1990) (consolidation
of prior offenses) (3, #1].

ii. Criminal Conduct While on Release

US.v. George, 911 F.2d 1028 (5th Cir. 1990) (per curiam)
(fled jurisdiction while on bond before sentencing) [3,#14].

US. v. Franklin, 902 F.2d 501 (7th Cir.) (continued drug
activity while out on bond for drug charge), cert. denied,
111 S. Cv. 274 (1990) {3, #8].

U.S. v. Fayette, 895 F.2d 1375 (11th Cir. 1990) (post-plea
criminal conduct) [3, #4].

US. v. Sanchez, 893 F.2d 679 (5th Cir. 1990) (continued
unlawful conduct while on pretrial release) {3, #1].

US.v.White, 893 F.2d 276 (10th Cir. 1990) (current offense
committed while out on bail) [3, #1].

iii. Similarity to Prior Offense

U.S.v. Williams, 910 F.24d 1574 (7th Cir. 1990) (prior similar
adult conduct not resulting in conviction) [3, #13).

U.S. v. Barnes, 910 F.24d 1342 (6th Cir. 1990) (committed
offense two months after relecase from prison on prior
conviction for same offense) {3, #12].

US. v. Gaddy, 909 F.2d 196 (7th Cir. 1990) (pending
charges of similar criminal conduct) [3, #11].

U.S. v. Chavez-Botello, 905 F.2d 279 (9th Cir, 1990) (per
curiam) (similarity to prior offense) [3, #9].

U.S.v.Stacy, 904 F.2d 38 (7th Cir. 1990) (per curiam) {table)
{similarity and proximity in time to prior offense) [3, #9].

US.v.Carey, 898 F24642 (8th Cir. 1990) (two prior similar
offenses failed to deter; departed above statutory manda-
tory miniraum) [3, #5].

iv. Discipline Problems in Prison

U.S. v. Montenegro-Rojo, 908 F.2d 425 (9th Cir. 1990)
(discipline problems during earlier prison term) [3,#11],
vacating prior opinion at 900 F.2d 1376 (3, #7).

U.S. v. Keys, 899 F.2d 983 (10th Cir.) (prior prison discipli-
nary record), cert. denied, 111 8. Ct. 160 (1990} [3. #5).
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b. Upward Departure Not Warranted

U.S.v. Leake, 908 F.2d 550 (9th Cir. 1990) (convictions too
old for criminal history score must be similar to current
offense to be used for departure) [3, #10].

U.S. v. Robison, 904 F.2d 365 (6th Cir. 1990) (to career
offender status based on offenses not counted under that
guideline) {3, #8].

U.S.v. Hawkins, 901 F.2d 863 (10th Cir. 1990) (“near miss”
on career offender status) [3, #7).

US. v. Cantu-Dominguez, 898 F.2d 968 (5th Cir. 1990)
(history of arrests without convictions) [3, #6].

US. v. Schweihs, No. 88 CR 763 (N.D. Iil. Feb. 16, 1990)
{general ties to organized crime) [3, #4].

¢. Downward Departure Warranted

US. v. Smith, 909 F.2d 1164 (8th Cir. 1990) (for career
offender for minor nature of crimes, brief criminal career,
youth, barely qualifying as career offender) {3, #11].

U.S. v. Brown, 903 F.2d 540 (8th Cir. 1990) (may be consid-
ered for career offenders) [3, #8).

d. Downward Departure Not Warranted

US. v. Gonzalez-Lopez, 911 F.2d 542 (11th Cir. 1990) (for
career offender fact that prior offenses involved only
threat of, not actual, violence, or that sentence deemed
“too harsh,” not valid grounds for departure) [3, #13].

e. Computation—Use Category That Best Repre-
sents Defendant’s Prior Criminal History

US. v. Richison, 901 F.2d 778 (9th Cir. 1990) (per curiam)
{3, #8).

US. v. Allen, 898 F.2d 203 (D.C. Cir. 1990) [3, #5].

U.S. v. Harvey, 897 F.2d 1300 (5th Cir. 1990) (affirming
despite failure to consider next higher category) [3, #5].

U.S. v. Kennedy, 893 F.2d 825 (6th Cir, 1990) [3, #1].

US. v. White, 893 F.2d 276 (10th Cir. 1990) [3, #1].

f. Computation—Departure Above Category VI

US. v. Dycus, 912 F.2d 466 (6th Cir. 1990) (per curiam)
(table) (affirmed use of hypothetical category VIII for
criminal history score of 19) [3, #13].

US. v. Russell, 905 F.2d 1450 (10th Cir.) (declined to im-
posc formula), cert. denied, 111 8. Ct. 267 (1990) {3, #9].

U.S.v.Bernhardt, 905 F.2d 343(10th Cir. 1990) (same) [3,#9].

U.S. v. Gardner, 905 F.2d 1432 (10th Cir.} (proper to use
career offender guideline as reference), cert. denied, 111
S. Ct. 202 (1990) [3, #91.

US. v. Schmude, 901 F.2d 555 (7th Cir. 1990) (procedure
when category VI inadequate; recommended consecu-
tive sentences instead of departure) {3, #6].

2. AGGRAVATING CIRCUMSTANCES
a, Upward Departure Warranted
i. Guideline Sentence Does Not Adequately
Reflect Seriousness of Offense Conduct

US. v. Carpenter, 914 F.2d 1131 (9th Cir. 1990) (giving
weapon to juveniles, risk to others) [3, #13].

US. v. Barnes, 910 F.2d 1342 (6th Cir. 1990) (guideline
sentence would be less than that received for prior con-
viction for same offense) {3, #12].

U.S. v. Murillo, 902 F.2d 1169 (5th Cir. 1990) (disruption of
governmental function, § SK2.7, p.sJ) [3, #8].

US.v. Gomez, 901 F.2d 728 (9th Cir, 1990) (dangerous and
inhumane treatment of illegal aliens) [3, #7].

U.S. v. Ferra, 900 F.2d 1057 (7th Cir. 1990} (seriousness of
offense) [3, #71.

U.S.v.Reeves, 892 F.2d 1223 (5th Cir. 1990) (intended bribe
to be much larger than amount paid) [3, #2].

US. v. Schweiks, No. 88 CR 763 (N.D. I1L. Feb. 16, 1990)
(ties toorganized crime used to facilitate offense) [3, #4].

ii. Factors Not Adequately Covered in Guideline

U.S. v. Thomas, 914 F.2d 139 (8th Cir. 1990) (dangerous
nature of fully loaded firearms in illegal possession of
weapons offense) [3, #14].

U.S. v. Baker, 914 F.2d 208 (10th Cir. 1990) (use of explo-
sives for intimidation in bank robbery; abduction at
gunpoint during explosives offense) [3, #14].

U.S. v. Fousek, 912 F.2d 979 (8th Cir. 1990) (per curiam)
(bankrupicy trustee embezzling estate funds) [3, #13].

US. v. Pridgen, 898 F.2d 1003 (5th Cir. 1990) (inadequate
enhancement for kidnapping during robbery) [3, #7].

US. v. Drew, 894 F.2d 965 (8th Cir.) (attempt to murder
government witness), cert. denied, 110 S. Cr 1830
(1990) [3, #2].

U.S. v. Chase, 894 F.2d 488 (1st Cir. 1990) (multiple count
adjustment inadequate for 15 counts of robbery) 3, #1].

US.v.Fuentes, 729F. Supp. 487 (E.D. Va. 1989) (guideline
range for extensive CCE offense inadequate) [3, #2].

iii. Drug-Related Factors

U.S. v. Shuman, 902 F.2d 873 (11th Cir, 1990) (involving
son in drug offense) [3, #8].

U.S. v. Bennen, 900 F.2d 204 (9th Cir. 1990} (farge quantity
of cocaine in telephone offense) [3, #7].

U.S. v. Williams, 895 F.2d 435 (8th Cir. 1990) (involvement
in underlying drug offense) [3, #1].

iv. Dangerous Escape Attempt

US. v. Chiarelli, 898 F.2d 373 (3d Cir. 1990) (high-speed
chase threat to public safety, § SK.14, ps.) [3, #5].

U.S. v. Bates, 896 F.2d 912 (5th Cir.) (dangerous conduct
during escape attempt), cert. denied, 110 S. Ct 3227
(1990) (3, #5].

v. § SH1 Factors

U.S. v. Richison, 901 F.2d 778 (9th Cir. 1990) (per curiam)
(alcohol and drug abuse if “extraordinary™) [3, #8].

U.S. v.Guarin, 898 F.2d 1120 (6th Cir. 1990) (extent of and
dependence for livelihood on cocaine dealing, § SH1.9)
[3, #5].

b. Upward Departure Not Warranted

US. v. Castro-Cervantes, 911 F.2d 222 (9th Cir. 1990) (on
basis that bank robber part of organized group-—implic-
itly accounted for in § 3B1) [3, #13].
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US. v. Doering, 909 F.2d 392 (9th Cir. 1990) (to secure
psychiatric treamment for defendant) {3, #11).

US. v. Enriquez-Munoz, 906 F.2d 1356 (9th Cir. 1990) (10
equalize sentence with codefendant’s, for type and num-
ber of weapons, greed) {3, #9].

U.S. v.Colon, 905 F.2d 580 (2d Cir. 1990) (drugs in relevant
conduct—use in base offense level) [3, #8].

U.S. v. Miller, 903 F.2d 341 (5th Cir. 1990) (prior consoli-
dated sentences, alcohol dependency) [3, #8].

US. v.McDowell, 9502 F.2d 451 (6th Cir. 1990) (conduct in
dismissed count, dangers of crack houses) {3, #6].

US. v. Hawkins, 901 F.2d 863 (10th Cir. 1990) (false claim
of weapon, threat, drug addiction, “near miss” on career
offender status) [3, #7].

U.S. v. Chiarelli, 898 F.2d 373 (3d Cir. 1990) (“magnitude
of the thievery™) [3, #5].

U.S. v. Robinson, 898 F.2d 1111 (6th Cir. 1990) (for in-
criminating information prohibited by § 1B1.8) [3, #4].

U.S. v. Ceja-Hernandez, 895 F.2d 544 (9th Cir. 1990) (per
curiam)- (immigration defendant’s anticipated deporta-
tion) (3, #1].

¢. Computing Extent of Departure

U.S. v. Carpenter, 914 F.2d 1131 (9th Cir. 1990) (linked
extent to analogous guidelines) [3, #13].

U.S.v. Pearson,911 F.2d 186 (9th Cir. 1990) (by analogy to
relevant guidelines; do not compare to pre-Guidelines
sentences), amending 900 F.2d 1357 [3, #6].

US. v. Landry, 903 F.2d 334 (5th Cir. 1990) (link extent of
departure to analogous guideline) [3, #8)

US. v. Shuman, 902 F.2d 873 (11th Cir. 1990) (reasonable
compared to enhancements for similar factors) [3, #8].

U.S. v, Ferra, 900 F.2d 1057 (7th Cir. 1990) (link departure
calculations to structure of Guidelines) [3, #7].

US. v. Kim, 896 F.2d 678 (2d Cir. 1990) (multiple counts
procedure, § 3D1.1-.5, to guide departure based on
misconduct not resulting in conviction) 3, #3].

U.S. v. Schweihs, No. 88 CR 763 (N.D. IlL. Feb. 16, 1990)
(using analogous specific offense characteristic as refer-
ence point) [3, #4].

3. MmIGATING CIRCUMSTANCES
a. Downward Departure Warranted
i. Personal Circumstances

U.S. v.Jagmohan, 909 F.2d 61 {(2d Cir. 1990) (employment
record, naivete displayed in committing offense) {3, #10].

US. v. Morales, 905 F.2d 599 (2d Cir. 1990) (extreme
vulnerability to in-prison victimization) [3, #9].

US. v. Big Crow, 898 F.2d 1326 (8th Cir. 1990) (unusual
personal circumstances, §§ SH1.5, SH1.6, p.s.) [3, #4).

U.S. v. Harrington, 741 F. Supp. 968 (D.D.C. 1990) (first-
time offender with history of drug addiction whose pro-
gress in treatment indicated likelihood of successful
rehabilitation) {3, #13)].

U.S. v. Mills, No. 88 CR 956 (S.D.N.Y. Jan. 17, 1990)
{combination of extraordinary personal circumstances,
U.S.S.G. § SH1.6, p.s.) [3. #2].

ii. Other
U.S.v. Whitehorse, 909 F.24 316 (8th Cir. 1990) (forescape
defendant with alcoho! problem because authorites
should not have granted unsupervised furlough) [3, #12].

b. Downward Departure Not Warranted
i. Personal Circumstances

US. v. Deane, 914 F2d 11 (1st Cir. 1990) (exemplary
employee and father) [3, #14],

U.S. v. Goff, 907 F.2d 1441 (4th Cir. 1990) (cumulation of
personal factors) [3, #10).

US. v. Brand, 907 F.2d 31 (4th Cir, 1990) (personal circum-
stances and impact of imprisonment on children) [3,#10].

US. v. Pozzy, 902 F.2d 133 (1st Cir. 1990) (pregnancy,
husband’s incarceration, lack of nearby halfway house;
may not use “totality of circumstances™) [3, #8].

US. v. Brewer, 899 F.2d 503 (6th Cir.) (personal circum-
stances), cert. denied, 111 S. Ct. 127 (1990) (3, #5].
US. v. Van Dyke, 895 F.2d 984 (4th Cir.) ("rehabilitative
conduct™ after arrest; before senlencing), cert. denied,

111 8. Cu 112 (1990) [3, #2].
il. Other

US. v. Deane, 914 F.2d 11 (1st Cir. 1990) (degree of seri-
ousness of child pornography offense, lack of counseling
program in prison) [3, #14].

US. v. Parker, 912 F.2d 156 (6th Cir. 1990) (to harmonize
sentence with codefendant’s when conduct and records
dissimilar) [ 3, #12).

US. v. Alvarez-Cardenas, 902 F2d 734 (9th Cir. 1990)
(possible deportation) [3,#7].

U.S.v. Hays, 899 F.2d 515 (6th Cir. 1990) (for small amount
of drugs and non-violent criminal history of career of-
fender) (3, #5].

U.S. v. Rosen, 896 F.2d 789 (3d Cir. 1990) (combination of
typical factors, compulsive gambling) [3, #3].

4. NoTtice REQUIRED BEFORE DEPARTURE

U.S. v. Jagmohan, 908 F.2d 61 (2d Cir. 1990} (to govern-
ment before downward departure) [3, #10].

U.S. v, Anders, 899 F.2d 570 (6th Cir, 1990) (satisfied when
PS1 or court identifies factors and allows opportunity for
comment) [3, #6].

U.S. v. Hernandez, 896 F2d 642 (1st Cir. 1990) (satisfied
when facts in PSI received before sentencing and argu-
ment allowed) {3, #3].

US. v. Acosta, 895 F.2d 597 (9th Cir. 1990) (requirement
met when factors listed in PSI and commented on by
defendant before sentencing) [3, #2].

U.S.v. Michael, 894 F.2d 1457 (5th Cir. 1990) (not required
before sentencing hearing even when court ignores PSI
recommendation and departs) (3, #2].

U.S.v.Burns, 893 F.2d 1343 (D.C, Cir. 1990) (not required
before sentencing hearing if facts in PSI) [3, #1].

5. STATEMENT OF REASONS FOR DERARTURE

U.S. v. Murillo, 902 F.2d 1169 (5th Cir. 1990) (may rely
solely on information from PSI) [3, #8].
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US. v. Gayou, 901 F.2d 746 (9th Cir. 1990) (must give
specific reasons for extent of departure) [3, #1].

U.S.v.Michael, 894 F.2d 1457 (5th Cir. 1990) (reasons must
be supported by evidence in record) [3, #2].

US. v.Newsome, 894 F.2d 852 (6th Cir. 1990) (make spe-
cific finding in open court) [3, #2].

U.S.v.Kennedy, 893 F.2d 825 (61h Cir, 1990) (“long history
of violation of the law™ not sufficiently specific) {3, #1].

6. SUBSTANTIAL AssISTANCE (§ 5K1.1, 18 US.C.
§ 3553(e))

a. Departures

US. v. Wilson, 896 F.2d 856 (4th Cir. 1990) (no lower limit
on § 3553(e) departure—may impose probation) [3, #3].

b. Procedure

US. v. Damer, 910 F.2d 1239 (5th Cir. 1990) (per curiam)
(after motion court retains discretion to depart) {3, #13).

U.S. v. Brown, 912 F2d 453 (10th Cir. 1990) (confidential
memo not “functional equivalent™ of motion) [3, #12].

U.S.v. Howard, 902 F.2d 894 (11th Cir. 1990) (must rule on
§ 5K 1.1 motion at sentencing, may not postpone) [3, #9].

US.v.Bruno,897F .2d 691 (3d Cir. 1990) (§ 5K 1.1 requires
government motion; court must consider cooperation in
sentencing within range) [3, #4].

US. v. Rexach, 896 F.2d 710 (2d Cir. 1990) (§ 5K1.1
requires government motion; plea agreement regarding
discretion to move may bereviewed for bad faith) [3, #3].

US. v. Lewis, 896 F.2d 246 (7th Cir. 1990) (upholding
§ 5K1.1 requirement for government motion) [3, #3].

US. v. Alamin, 895 F.2d 1335 (11th Cir.) (government
motion required; may consider assistance in sentencing
within range), cert. denied, 111 S.Ct. 196 (1990) [3, #4).

U.S. v. Coleman, 895 F.2d 501 (8th Cir. 1990) (letters not
functional equivalent of motion; plea agreement binding
government to file motion enforceable) {3, #2].

US.v.Peralta, 741 F. Supp. 1197 (D. Md. 1990) (court may
only consider factors relating to substantial assistance,
not unrelated grounds for departure) [3, #13].

G. Sentencing Procedure
See also Specific Headings
1. PLEA BARGAINING

U.S. v. Kemper, 908 F.2d 33 (6th Cir. 1990) (error to reject
plea agreement that stipulated to amount of drugs, and
thus guideline range, without granting defendant oppor-
tunity to withdraw plea, § 6B1.3, p.s.) [3, #12].

U.S. v. Roberts, 898 F.2d 1465 (10th Cir. 1990) (use more
serious offense established by plea, § 1B1.2(a)) (3, #5].

U.S. v.Salva, 894 F2d 225 (7th Cir. 1990) (need not inform
defendant of guideline minimum before plea; recom-
mends plea be accepted after PSI released) [3, #1].

U.S.v.Foreman, 894 F.2d 1337 (6th Cir. 1990) (per curiam)
(table, unpub.) (not required to inform defendant of
offense level and criminal history before plea) [3, #1].

U.S. v. Burns, 893 F.2d 1343 (D.C. Cir. 1990) (plea agree-
ments should address possibility of departure) {3, #1].

US. v. Moya, 730 F. Supp. 35 (N.D. Tex. 1990) (not bound
by amount of drugs in plea agreement) [3, #2].

2. BurDEN oF PROOF

-U.S. v. Unger, — F.2d — (Ist Cjr. Sept. 28, 1990) (on

defendant to show prior conviction invalid) [3, #14].

US. v. Newman, 912 F.2d 1119 (9th Cir. 1990} (on defen-
dant to show prior conviction invalid) [3, #14].

U.S. v. Restrepo, 903 F.2d 648 (9th Cir. 1990) (heightened
preponderance standard for enhancement factors) [3,#7].

U.S. v. Frederick, 897 F.2d 490 (10th Cir.) (preponderance
of evidence for sentencing factors), cert. denied, 111 S.
Ct. 171 (1990) [3, #3].

U.S. v. Rodriguez, 896 F.2d 1031 (6th Cir, 1990) (on party
seeking adjustment, preponderance of evidence) [3, #3].

U.S. v. Alston, 895 F.2d 1362 (11th Cir. 1990) (preponder-
ance of evidence for drug quantity) [3, #5].

U.S. v. Kirk, 894 F.2d 1162 (10th Cir. 1990) (on party seek-
ing adjustment, by preponderance of evidence) {3, #1].

US. v. Howard, 894 F.2d 1085 (9th Cir. 1990) (on party
secking adjustment, by preponderance of evidence; on
government for facts establishing offense level) {3, #1].

3. May Use Conpuct From Prior AcQuiTTaL

US. v. Rodriguez-Gonzalez, 899 F.2d 177 (2d Cir)) (for
weapon enhancement under § 2D1.1(b)(1)), cert. denied,
111 8. Ct 127 (1990) [3, #6].

4, EvibENCE FroM ANOTHER TRIAL

U.S. v.Notrangelo, 909 F.2d 363 (9th Cir. 1990) (allowed to
adjust offense level, requires notice) [3, #10].

U.S. v. Castellanos, 904 F.2d 1490 (11thv Cir. 1990) (follow
procedural safeguards in § 6A 1.3 of Guidelines; vacating
and clarifying earlier opinion, 882 F.2d 474) 3, #9].

U.S.v. Chandler, 894 F.2d 463 (D.C. Cir. 1990) (percuriam)
(table, unpub.) (may not use for drug quantity) [3, #1].

U.S. v. Luna, 734 F. Supp. 552 (D. Me. 1990) (may be used
1o determine drug quantity) [3, #6].

8. FacTuaL DispuTES

U.S. v. Fortier,911 F.2d 100 (8th Cir. 1990) (may not make
finding based on multiple hearsay without independent
finding that hearsay is reliable) [3, #12].

U.S. v. Willard, 909 F.2d 780 (4th Cir. 1990) (may not avoid
resolving factual dispute by sentencing within overlap-
ping guideline range without express determination sen-
tence would be same in absence of dispute) [3, #11].

US. v. Moreno, 899 F.2d 465 (6th Cir, 1990) (offense level
not limited by amount of drugs in jury verdict) (3, #5].

6. ConpucT oF SENTENCING HEARING

U.S. v. Howard, 902F 2d 894 (11th Cir. 1990} (must rule on
§ SK1.1 motion at sentencing, may not postpone) [3, #9].

U.S. v. Jones, 899 F.2d 1097 (11th Cir.) (directing district
courts to elicit full objections to sentencing findings),
cert. denied, 111 S. Ct. 275 (1990) [3,-48]. -

US. v. Wivell, 893 F.2d 156 (8th Cir. 1990) (18 US.C.
§ 3553(c) requirement for statement of reasons met when
reasons on record of proceedings in open court) [3, #1].°
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U.S. v. Ameperosa, 728 F. Supp. 1479 (D. Hawaii 1990)
(extending Jencks Act, 18 U.S.C. § 3500, to government
wiinesses' statements at sentencing hearings) (3, #1].

7.RuLEe 35

US.v. Emanuel, 734 F, Supp. 877 (S8.D. Iowa 1990) (extent
of reduction under Fed. R. Crim. P. 35(b) cannot be
limited by government) [3, #8].

H. Appellate Review

1. PROCEDURE FOR REVIEW OF DEPARTURES

U.S. v. Gayou, 901 F.2d 746 (9th Cir. 1990) (standards of
review for departures) [3, #1].

U.S. v. Lang, 898 F.2d 1378 (8th Cir. 1990) (three-step
procedure of Diaz-Villafane) [3, #6).

U.S.v.Lira-Barraza, 897F 24981 (9th Cir. 1990) (five-step
procedure) [3, #4].

2. DisCRETIONARY REFUSAL TO DEPART DOWNWARD

a. Not Appealable

US. v. Bayerle, 898 F.2d 28 (4th Cir.), cert. denied, 111
S. Ct. 65 (1990) [3, #4].

US. v. Morales, 898 F.2d 99 (9th Cir. 1990) 3, #4].

U.S. v. Evidente, 894 F.2d 1000 (8th Cir.), cert. denied, 110
S. Ct 1956 (1950) (3, #2].

b. Extent of Departure Not Appealable
US. v. Dean, 908 F.2d 215 (7th Cir. 1990} (rule applies
equally to substantial assistance departures) (3, #11].
U.S.v.Vizcarra-Angulo, 904 F.2d 22 (9th Cir. 1990) [3,#10].
US. v. Parker, 902 F.2d 221 (3d Cir. 1990) [3, #10].
US. v. Pigheti, 898 F.2d 3 (1st Cir. 1990) [3, #4].
U.S. v. Wright, 895 F.2d 718 (11th Cir. 1990) (per curiam)
(3, #4].

3. ProrER AND IMPROPER GROUNDS FOR DEPARTURE

US. v. Jagmohan, 909 F.2d 61 (2d Cir. 1990) (two proper
grounds sufficient despite improper ground) {3, #10].
U.S. v, Zamarripa, 905 F.2d 337 (10th Cir. 1990) (must be

remanded) [3, #10].
U.S. v. Franklin, 902 F.2d 501 (7th Cir.) (may uphold when

proper and improper grounds given), cert. denied, 111
S. Ct 274 (1990) [3, #8].

4. OveERLAPPING GUIDELINE RANGES DispuTE

U.S. v. Willard, 909 F.2d 780 (4th Cir. 1990) (may not avoid
resolving factual dispute by sentencing within the over-
lap without making an express determination sentence
would be the same in absence of dispute) [3, #11].

U.S. v. Dillon, 905 F.2d 1034 (Tth Cir. 1990) (may be
unresolved if same sentence would be imposed) [3, #9].

U.S. v. Luster, 896 F.2d 1122 (8th Cir. 1990) (remanding
sentence at bottom of erroneous guideline range) [3, #3).

6. OTHER

US. v. Jones, 899 F.2d 1097 (11th Cir.) (directing district
courts to elicit full objections to sentencing findings),
cert. denied, 111 8. Ct. 275 (1990) {3, #8].

I. Challenges to Guidelines and
Sentencing Reform Act

3. REJECTING CHALLENGES TO SPECIFIC PROVISIONS

U.S.v. Foote, 898 F.2d 659 (8th Cir.) (discretion of prosecu-
tor to charge use of firearm in drug offense as substantive
crime or enhancement under § 2D1.1), cert. denied, 111
S.Cu 112 (1990) [3, #5].

US. v. Roberts, 898 F.2d 1465 (10th Cir. 1990) ( § 1B1.2(a)
not unconstitutionally vague) {3, #5).

U.S. v. Belgard, 894 F.2d 1092 (9th Cir.) (role of probation
officers), cert. denied, 111 S. Ct. 164 (1990) (3, #2].
U.S. v. Evidente, 894 F.2d 1000 (8th Cir.) (escape guideline,
§ 2P1.1, complies with statute), cert. denied, 110 S. Ct.

1956 (1990) [3, #2).

US. v. Buckner, 894 F.2d 975 (8th Cir. 1990) (“100 to 1

ratio” of cocaine to cocaine base, § 2D1.1{(c)) [3, #2].

4. UrHOLDING CHALLENGES TO SPECIFIC PROVISIONS

US. v. Suarez, 911 F2d 1016 (5th Cir. 1990) (applying
amended § 1B1.3(a)(3), effective before sentencing but
after arrest, that could increase sentence, violates ex post
facto clause) [3, #12].

J. Decision to Apply Guidelines

US.v.RL.C.,~—F.2d — (8th Cir. Sept. 12, 1990) (juvenile
sentenced under 18 U.S.C. § 5037(c) may not receive
term greater than adult under Guidelines) [3, #14].

U.S. v. Norquay, 905 F.2d 1157 (8th Cir. 1990) (apply to
Indian Major Crimes Act, limited by state law maximum
and minimum sentences) [3, #10].

U.S.v. Leake, 908 F.2d 550 (9th Cir. 1990) (apply to assimi-
lative crimes, limited by state law maximum and mini-
mam sentences) [3, #10].

K. Probation and Supervised Release

1. REVOCATION OF PROBATION

U.S.v.VonWashington, —F.2d — (8th Cir. Sept. 28, 1990)
(per curiam) (agreeing with Smith, infra) [3, #14].

U.S. v. Smith, 907 F.2d 133 (11th Cir. 1990) (new sentence,
including a departure, limited by sentence authorized for
original offense) [3, #11].

2. REVOCATION OF SUPERVISED RELEASE

U.S. v. Scroggins, 910F.2d 768 (1 1th Cir. 1990) (per curiam)
(may impose full term of release after revocation) [3,#13).

U.S. v. Dillard, 910 F.2d 461 (7th Cir. 1990) (not limited by
guideline term for original offense; may seatence to full
release term less time served in prison) [3, #12].

U.S. v. Lockard, 910 F.2d 542 (9th Cir. 1990) (may sentence
to full term of supervised release) (3, #11].

U.S. v. Behnezhad, 907 F.2d 896 (9th Cir. 1990) (may not
impose additional term of supervised release) [3, #11).

Note: The Seatencing Commission has-issued new policy
statements, effective Nov. 1, 1990, covering violations of
probation and supervised release. See U.S.5.G. § 7B1.
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Sentencing Procedure

D.C. and Third Circuits hold that unlawfully seized
evidence that would be excluded at trial may be consid-
ered In sentencing under Guidelines. In the Third Circuit
case, DEA agents acting on a tip conducted a warrantless
search of an apartment and scized 198 grams of cocaine.
Defendant arrived at the scene and was arrested; his car was
searched and a kilogram of cocaine was seized. The district
courtruled the kilogram from the car would be suppressed, but
not the 198 grams from the apartment. Defendant and the
government then entered into a plea agreement, part of which
stipulated that the amount of cocaine for sentencing purposes
was 100-200 grams. The agreement also stated the court was
not bound by the stipulation. The court included the kilogram
of cocaine in the sentencing calculations, despite objections
by both defendant and prosecutor, and refused defendant's
request 1o withdraw his guilty plea.

The appellate court affirmed: “Consideration of the sup-
pressed evidence is consistent with the caselaw on the exclu-
sionary rule and follows the well-established practice of
receiving evidence relevant to sentencing from a broad spec-
trum of sources. We hold, therefore, that evidence suppressed
as in violation of the Fourtli Amendment may be considered
indetermining appropriate guideline ranges.” The court noted
it “need not address the situation . . . where . . . evidence was
illegally seized for the purpose of enhancing the sentence.”

As to the withdrawal of the guilty plea, the court held that
“in the unusual” circumstances present here, defendant is
entitled to relief.” At the plea colloquy the district court had
indicated that only the 198 grams would be used in sentencing;
it was afier preparation of the PSI that the issue of including
the kilogram arose. Thus, “a legal issuc unforescen by the
prosecution, defense and appareatly the courtitself, frustrated
an agreement clearly contemplated by all concemed. The
seatence evolved not from a routine computation per s¢ or
newly discovered information, but reflected an unexpected
change in a critical factor that for all intents and purposes had
been settled during the plea colloquy.” It was left to the district
court to determine on remand “whether to grant specific
performance or allow withdrawal of the plea.”

U.S. v. Torres, 926 F.2d 321 (3d Cir. 1991).

In the D.C. Circuit case, undercover police made a con-
trolled buy of $50 worth of crack cocaine at an apartment.
Within minutes an awaiting arrest team forcibly entered the
apartment without a warrant, arrested defendant, scarched the
apartment and seized evidence. Defendant moved 1o suppress
evidence obtained from the search. The parties agreed that the
contested evidence would not be used at trial, but the govern-
ment reserved the right to introduce it at sentencing.

The scatencing court allowed the contested evidence—
weapons and more drugs—to be used meompunngthegmde—
line sentence, with the fesult that defendant’s sentencing range
increased from 27-33 moaths t0235-293 months. Defendant
argued that use of evidence seized in the warrantless search
violated his Fourth Amendment rights and that the exclusion-
ary rule should be applied at sentencing as well as at trial.

The appellate court, citing Torres, held that “evidence in-
admissible at trial may be admissible at sentencing,” and
“under the circumstances of this case the deterrent effect [of
the exclusionary rule] would not outweigh the detrimental
effect of excluding the evidence. . . . Where there is no
showing of a violation of the Fourth Amendment purposefully
designed 1o obtain evidence W increase £ defendant’s base
offense level at sentencing, this police misconduct is not
sufficient to justify interfering with individualized sentenc-
ing.” The court left open “the question whether suppression
would be necessary and proper at the sentencing phase where
itis shown that the police acted egregiously, ¢.g., by undertak-
ing a warrantless search for the very purpose of obtaining
evidence to increase a defendant’s sentence.™

U.S. v.McCrory, No. 89-3211 (D.C. Cir. April 12, 1991)
(Sentelle, J.).

Departures

Ninth Clrcuit holds upward departure may not be
based on conduct underlying criminal charge on which
defendant was acquitted; also reverses imposition of con-
secutive sentences and rejects departure grounds. De-
fendant was tried on charges of first degree murder and assault
with intent to commit murder, but convicted on the lesser
included offenses of voluntary manslaughter and assault with
a dangerous weapon. The presentence report included a re-
duction for acceptance of responsibility and noted that two
prior tribal court convictions not included in the criminal
history score might warrant departure under U.S.S.G.
§§ 4A1.2(i) and 4A1.3(a), p.s. With a departure, the report
calculated a maximum sentencing range of 63—78 months.

The district court sentenced defendant to 180 months. The
court denied the reduction for acceptance of responsibility,
enhanced the sentence for the discharge of a fircarm, and
departed for inadequate criminal history score. The court also
determined that departure was warranted under § 5K2.1, p.s.
because it found the facts showed that defendant intended to
kill or seriously injure his victims. The court imposed con-
secutive sentences for the two offenses, thus effectively
aggregating the statutory maximum sentences of ten years for
voluntary manslaughter and five years for the assault.

The appellate court reversed and remanded, with the
majority holding that the grounds for departure and imposi-

[ Not for Citation. Guideline Sentencing Update is provided for information only. It should not be cited, either in opinions or otherwise. ]
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tion of consecutive sentences were improper. The court held
unanimously that the defendant “should have been notified
before sentencing that the court intended (1) to deny him the
acceptance of responsibility reduction, (2} to depart from the
Guidelines based on [his] state of mind, (3) to enhance the
sentence based on the fircarm discharge, and (4) 1o run the
sentences consecutively rather than concurrently.” The court
also stated that sentencing courts should “explain the role each
factor played in the departure decision . . . [and] . . . indicate
the extent cach factor played in increasing the sentence.”

On the acceptance of responsibility issue, the court found
that “[blecanse the . . . reduction was included in the pre-
sentence report, Brady was led to believe that this issue would
not be raised at the sentencing hearing. . . . The sentencing
court should have articulated its reasons and justifications for
denying the § 3El.1 reduction, should have notified the
defendant before the sentencing hearing of these tentative
findings, and should have held a hearing on the . . . issue” in
order o give defendant “‘an adequate opportunity to present
information o the court on his acceptance of responsibility.”

The majority of the court also concluded that the departure
itself was improper. It held that the sentencing court could not
base the sentence on facts underlying an acquittal, reasoning
that “[w}e would pervert our system of justice if we allowed
a defendant to suffer punishment for a criminal charge for
which he or she was acquitted. The Guidelines recognize that
voluntary mansiaughter is to be punished less severely than
murder by setting a lower base offense level for voluntary
manslaughter than for murder. A sentencing court should not
be allowed to circumvent this statitory directive by making a
finding of fact—under any standard of proof—that the jury
has necessarily rejected by its judgment of acquittal. ... We
remand this portion of the sentence noting that the jury's
determination of Brady's state of mind is dispositive in the
sentencing hearing, and that the sentencing court may not
circumvent the jury’s verdict by departing from the Guide-
lines on this basis.” Nine other circuits have considered this
issue and concluded that courts may consider & defendant’s
conduct despite an acquittal on charges arising out of that
conduct, See U.S. v. Averi, 922 F.24 765 (11th Cir. 1991) (per
curiam); U.S. v. Fonner, 920 F.24 1330 (7th Cir. 1990); U.S.
v. Duncan, 918 F.2d 647 (6th Cir. 1990); U.S. v. Rodriguez-
Gonzalez, 899 F.2d 177 (2d Cir. 1990); U.S. v. Mocciola, 891
F.2d 13 (1st Cir. 1989); U.S. v. Dawn, 897 F.2d 1444 (8th Cir.
1990), U.S. v. Isom, 886 F.2d 736 (4th Cir. 1989); US. v.
Juarez-Ortega, 866 F.2d 747 (5th Cir. 1989) (per curiam);
U.S. v. Ryan, 866 F.2d 604 (3d Cir. 1989).

The majority also held that “[t}he decision to impose con-
secutive sentences violates the Guidelines requirements”™ in
§ 5G1.2, which “determines whether the sentence should run
concurrently or consecutively. . . . The concurrent-consecu-
tive determination boils down to this: consecutive sentences
are imposed only if ‘no count carries an adequate statutory
maximum’ to contain the sentence prescribed by the adjusted
combined offense level.” Because the prescribed guideline
range fell within the statutory maximum for voluntary man-
slaughter, imposing conseculive sentences “is a drastic de-
parture from the Guidelines and an unreasonable sentence.”

It was also improper to usc Lhe prior tribal convictions to
depart. Defendant had been convicted of two misdemcanor
assault and battery offenses in 1979 and 1983, and received

sentences of $50 or 25 days for the first conviction, $150 or 1S
days fordrcsecmd.Noﬁngthax“a'iminalhistorydepmm
arc warranted only when the criminal history category *sig-
nificantly under-represents the seriousniess of the defendant’s
criminal history or the likelihood that the defendant will com-
mit further crimes,’” the court held that the tribal convictions -
“are simply not serious enough to warrant an upgrade in
Brady's criminal history category.” In addition, the coavic-
tions were uncounseled, and the court held that an uncoun-
seled conviction where defendant did not waive counsel could
not be used collaterally to impose an increased term of
imprisonment on a subsequent conviction. The court did not
rule on whether the conduct underlying the prior convictions
could provide a basis for departure. Cf. U.S. v. Eckford, 910
F.2d 216, 220 (5th Gir. 1990) (may comtmormmmseled
misdemeanor convictions in criminal hi score),

U.S. v. Brady, No. 89-300074 (9th Cir. Mar. 18, 1991)
(Pregerson, 1.).

SUBSTANTIAL ASSISTANCE

Seventh Circuit holds probation under 18 US.C.
§ 3553(e) is not permitted when specificglly prohibited by
statute of conviction; delineates method to determine ex-
tent of substantial assistance departures. Defendant was
arrested for possessing almost four kilograms of heroin. She

with the government, which later moved under
§ 3553(e) for departure from the ten-year mandatory mini-
mum and recommended a six-year term. The court sentenced
defendant to peobation and the govemment appealed.

The appellate court vacated and remanded. Defendant was
sentenced under 18 U.S.C. § 841(b), which provides that
“[n]otwithstanding any other provision of law, the court shall
not place on probation . .. any person sentenced under thissub-
paragraph.” This provision, the court held, serves o “gump
§ 3553(c),” and distinguishesthis case from [/.S. v. Diagi, 892
F.2d 31 (4th Cir. 1990) (general prohibition against probation
for Class A and B felonies in 18 U.S.C. § 3561 does not
preclude departure to probation under § 3553(e)).

To determine the extent of a departure for substantial
assistance, “only factors relating to a defendant’s coopera-
tion” may be considered. Here, the district court improperly
considered defendant’s “extremely burdensome family re-
sponsibilities.” The court held that § 5H1.6, ps., allows
consideration of family responsibilities only in determining
whether to impose restitution and fines or, if it is an option,
probation; they may not provide a basis for departure.

The court further instructed that, as with all departures, the
sentence “maust be linked to the structure of the guidelines,”
and courts “must employ the rationale and methodology of the
guidelines when considering cases not adequately addressed
by existing guidelines. The sentencing judge is thus required
to articulate the specific factors justifying the extent of his
departure.” The “government’s recommendation should be
the starting point for the district court’s analysis,” and the
court should “examine the govemment’s recommendation in
light of factors like, but not limited to, those listed in
§ 5K1.1(a).” The court suggested reference to analogous
guidelines provisions, such as § 3EL.l, in determing the
weight to be accorded the § SK1.1(a) factors.

US. v. Thomas, No. 90-2183 (7th Cir. Apr. 11, 1991)
(Flaum, 1.).
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Departure

Second Circuit holds sentencing court may not
depart downward because of disparity resulting from
prosecutor’s plea-bargaining practices. Defendant was
originally charged with possession with intent to distribute
more than five grams of crack, but pled guilty to possession of
an unspecified quantity of crack, an offense with no manda-
tory minimum. Defendant was allowed to withdraw this plea,
however, partly because the court determined defendant did
not actually benefit from the agreement to plead to the lesser
charge. He was then reindicted on the original charge plus a
count of using a firearm during a drug offense, 18 US.C.
§ 924(c), which carries a mandatory consecutive five-ycar
term. Convicted after a jury trial on both counts, his combined
sentencing range was 147-168 months. ‘

The district court found that it was “not unusual”™ for the
U.S. Attorney to use § 924(c) “as a chip in plea bargaining™;
that is, charging defendants who refuse to plead guilty with
§ 924(c) if that section is applicable, but allowing similarly
situated defendants who plead guilty to avoid § 924(c)
charges. Because of the difference between the statutory
penalty mandated by § 924(c) and the otherwise applicable—
and lower—two-level enhancement under U.S.8.G.
§ 2D1.1(b)X1) for possessing a weapon during a drug offense,
the district court concluded that this plea-bargaining practice
creates a disparity between those defendants who plead guilty
and those who go to trial. Holding that this disparity was
“unwarranted” and unforeseen by the Sentencing Commis-
sion, the court departed on the narcotics count and imposed a
total 120-month sentence, which was within the range that
would have applied if there had been no § 924(c) conviction
but an enhancement under § 2D1.1(b)(1) instead.

The appellate court vacated the departure: *“The Commis-
sion certainly considered that both the two-level enhancement
pursuant to U.S.5.G. § 2D1.1(b)(1) and the five-year manda-
tory consecutive sentence under § 924(c) could apply to the
same defendant, and included in the Guidelines an explicit
instruction that in such cases only the statutory penalty should
be imposed. U.S.S.G. § 2K2.4(a), application note 2. Theo-
retically, this creates no “‘disparity’; the defendant on whom
the two-level enhancement is imposed may have engaged in
criminal conduct similar to the conduct underlying a § 924(c)
conviction, but he has not been ‘found guilty of similar
criminal conduct.’ 28 U.S.C. § 991{(b)(1)(B).”

The court rejected the idea that the plea bargaining prac-
tices of the U.S. Attorney created **‘unwarranted disparity’ in
senicncing among similarly situated defendants. The “dis-
parity’ identified by the district court , . ., is not limited to the

United States Attomcy s decision to assert or forgo § 924(c)
charges; it exists whenever the prosecutor exercises his broad
dnsaetmtoforgoaclwgeonwhxchadefendamcould
legitimately be prosecuted, convicted and seatenced.
Whether the prosecutor declines to bring a charge at all, or, as
is not uncommon, selects among a variety of applicable
criminal statutes with different penalties, he is creating a
‘disparity’ between the sentences imposed on different defen-
dants. And he undoubtedly has the authority to do so.”

Noting that an upward departure affirmed in U.S, v.
Correa-Vargas,860F.2d35 (2d Cir. 1988) had been imposed,
in part, to “ameliorate to some extent the skewing occasioned
by plea bargaining,” the appellate court left open “the possi-
bility that a prosecutor’s charging decision or a plea agree-
ment could also result in omitting a mitigating circumstance
from the cakulation of a guiceline range, in which case a
downward departure might be appropriate. Here, however,
the only ‘mitigating circumstance’ identified is the fact that
defendants who engaged in similar conduct but agreed
plead guilty to lesser charges received less punishment than
[this defendant] would receive. No ground for departure
pertaining specifically to this individual defendant, his con-
duct or his offense was identified. There is no viable claim
before us of misconduct by the prosecutor or coercion of the
defendant. . . . We are left, then, with no remaining basis for
departure except the judge’s disapproval of the manner in
which the United States Attorney for the Eastern District of
New York generally exercises his discretion in negotiating
plea agreements in narcotics cases involving use of a firearm.
We do not believe that substituting the judge's view of the
propes general prosecutorial policy for that of the prosecutor
constitutes a valid ground for departure.”

U.S. v. Stanley, 928 F.2d 575 (2d Cir. 1991).

AGGRAVATING CIRCUMSTANCES

U.S. v. Hoyungowa,No. 89-10485 (9th Cir. Apr. 16, 1991)
(Tang, J.) (district court may not depart pursuant to U.S.5.G.
§ 5K2.3, p.s., for extreme psychological injury to family of
murder victim: “this Guideline applies by its plain terms
only (o the direct victim of the crime and not to others affect-
ed by the crime, such as {the victim's] family. .. . We hold
that Guideline § 5K2.3 applies only to direct victims of the
charged offense™).

STATEMENT OF REASONS FOR DEPARTURE

U.S. v. Pergola, No. 90-1564 (2d Cir. April 10, 1991)
(Kearse, J.) (although district court did not specifically ex-
plain why lesser departure would not suffice, statement that

Not for Citation. Guideline Sentencing Update is provided for information only. It should not be cited, cither in opinions or otherwise. }
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“upward departure to the maximum term of the law is required
by this case”™ implied that “anything less would be insuffi-
cient” and adequately supported departure under § 5K2.3 to
statutory maximum of five years for defendant convicted of
repeatedly threatening ex-girlfriend even afier his parole was
revoked for that conduct and he was ordered to stop; court
distinguished U.S. v. Kim, 896 F.2d 678 (2d Cir. 1990) and
US. v. Schular, 907 F2d 294 (2d Cir. 1990), which had
directed courts considering departures under § SK to consider
next higher offense levels in sequence, by noting that those
cases “focused solely on the defendant’s conduct™ and not
on “the effect of the crimes on the victims, Though in con-
sidering either type of circumstance the sentencing court
should make clear on the record that it has considered lesser
departures than the one eventually arrived at, the require-
ment of a specific step-by-step calculation and comparison
is not particularly apt where, as here, (a) harm to the victim is
at issue, and (b) the type of harm at issue is psychological
rather than physical, making observation and quantification
nearly impossible™).
MImGATING CIRCUMSTANCES

U.S.v.Perez, 756F. Supp. 698 (ED.N.Y. 1991) (granting
downward departure under § 5K2.0, p.s., from 41-51 months

to the 15 months served in pretrial detention, for a “des-

pondent and irnpecunious twenty-five year old woman, who
has just experienced the sudden and unexpected death of her
oaly child, a son born while she was in custody after her
arrest for dealing in crack . . . . The Commission did not take
into account the emotional blow dealt a mother who gives
birth to a child while she is in custody, gives up her infant
son to relatives because she cannot adequately care for it

during her incarceration, and then is informed, while still in .

jail, of his sudden and inexplicable death. Even the most
inhuman would consider this cruel punishment dealt by the
fates sufficient retribution for her transgression. There are
occasions where the law's implacability must bend and give
homage through compassion to humanity’s frailtics and
nature’s cruelties. This is such a case. . . . The government
does not object.™).

Offense Conduct
DruG QUANTITY

US. v. Miranda-Ortiz, 926 F.2d 172 (2d Cir. 1991) (de-
fendant, convicted of conspiracy to distribute cocaine after he
joined conspiracy for only a single transaction involving one
kilogram of cocaine shortly before conspiracy ended, should
have offense level determined on basis of that one kilogram
without also including 4-5 kilograms of cocaine distributed
by conspiracy before he joined: *“The late-entering cocon-
spirator should be sentenced on the basis of the full quantity
of narcotics distributed by other members of the conspiracy
only if, when he joined the conspiracy, he could reasonably
foresee the distributions of future amounts, or knew or rea-
sonably should have known what the past quantities were™;
fact that defendant was convicted of conspiracy 1o distribute
more than five kilograms of cocaine is not binding at sen-
tencing as to drug amount).

Adjustments
ROLE IN THE OFFENSE

US. v. Carwth, No. 90-2079 (10th Cir, Apr. 16, 1991)
(Anderson, J.) (agreeing with U.S. v. Andrus, 925 F.2d 335
(9th Cir. 1991) that “the Guidelines permit courts not only to
compare a defendant’s conduct with that of others in the same
enterprise, but also with the conduct of an average participant
in that type of crime. . . . In other words, resort may be had to
both internal and external measurements for culpability,”
accord U.S.v. Daughtrey, 874 F. 24 213 (4th Cir. 1989); court
affirmed reduction fog, minor participant status, § 3B1.2(b),
and denial of minimal participant status, § 3B1.2(c), because
although defeadant may have been least culpable member of
extensive drug ring his actions were not necessarily minimal
compared to average participants in this type of drug offense).

US. v. Martinez-Duran, 927 F.2d 453 (9th Cir. 1991)
(even if statute of conviction incorporates managerial role in
offease of conviction, defendant may receive § 3B1.1 en-
hancement for managerial role in related criminal conduct;
here, defendant was convicted of renting or managing a
building for the purpose of storing, distributing and/or using
heroin, 21 U.S.C. 856(a)(2), but enhancement was proper
because there was “ample evidence . . . that he managed other
drug-related activities and people™).

VIcTIM-RELATED ADJUSTMENTS

US. v. Smith, No. 90-2017 (10th Cir. Apr. 16, 1991)
{Brorby, J.) (vulnerable victim enhancement under § 3Al.1is
not limited to offense of conviction and could be given to bank
robbery defendant for related conduct of stealing elderly
woman’s car that he then used in robbery—it was thus
improper for sentencing court to use car theft as basis for
departure rather than § 3A1.1 adjustment; however,““elderly’
status” does not per se demonstrate vulnerability, and § 3A1.1
“requires analysis of the victim’s personal or individual vul-
nerability™ to defendant’s criminal conduct).

Criminal History
CaLcuLATION

US. v. Query, 928 F.24 386 (11th Cir. 1991) (drug
amounts from related stale offense were properly added o
offense level rather than using the state conviction to increase
criminal history score even though state sentence was im-
posed prior to federal sentence—under § 4A1.2(a)(1) a “prior
senieace™ must be “for conduct not part of the instant offense,”
and here the state and federal offenses were part of the same
course of conduct).

Sentencing Procedure
HEARSAY

US. v. Query, 928 F.2d 386 (11th Cir. 1991) (not error
for district court to rely solely on hearsay testimony from pre-
sentence reports of non-testifying co-conspirator to support
findings as to amount of drugs, role of defendant, acceptance
of responsibility, and obstruction of justice—defendant failed
to show statements were unreliable, and “both the Sentencing
Guidelines and case law from this circuit permit a district
court to consider reliable hearsay evidence at sentencing”).
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Departures MITIGATING CIRCUMSTANCES
SUBSTANTIAL ASSISTANCE Ninth Circuit affirms downward departure, partly on

Ninth Circuit holds government may not limit
substantial assistance motion to § 5K1.1 departure—
sentencing court may also depart from statutory mini-
mum pursuant to 18 US.C, § 3553(e). Defendant was
subject to aten-year mandatory minimum after pleading
guilty to conspiracy to possess and distribute 437 kilograms
of cocaine, The govemment moved for a substantial assis-
tance departure, and at the sentencing hearing attempted to
clarify that it was moving pursuant to § 5K1.1 but not
§ 3553(c). The court, however, departed below both the
guideline range of 188-235 months and the ten-year mini-
mum to impose a three-year icrm. The govermment appealed,
contending the court lacked discretion to depart below the
statutory minimum absent a motion specifying that the defen-
dant had provided substantial assistance under § 3553(c) as
well as § SK1.1.

The court concluded that § SK1.1 merely implements the
statutory directive of § 3553(e) and 28 U.S.C. § 994(n) and
does not create a separate method of departure: “{A]lthough
SK1.1 speaks initially in terms of ‘departures’ from the
guidelines, section 994(n) and the Application Notes to SK1.1
refer more generically to ‘sentence reductions’ and specifi-
cally refer to reductions below the statutory minimum as
provided by 3553(¢). In light of the substantial cross refer-
ences between 5K1.1, 3553(e) and 994(n), we conclude that
994(n) and SK1.1 do not create a scparate ground for a motion
for reduction below the guidelines exclusive of 3553(¢)’s
provision for reduction below the statutory minimum, Rather,
5K1.1 implementsthe directive 0 994(n) and 3553(¢), and all
three provisions must be read together in order to determine
the appropriateness of a sentence reduction and the extent of
any departure.”

“If we were 10 accept the government's position . . . we
would have to find that Congress intended to vest with the
prosecutor not only the authority to make the motion, but also
the authority to set the paramelers of the court’s discretion.
There is nothing in the legislative history, nor in the language
of section 3553 or section 994 that suggests such a result.
Thus, we reject the government's argument that this statutory
scheme ultimately gives the prosecutor the power not only to
notify the court of a dcfendant’s substantial assistance, but to
limit the judge’s discretion to set the sentence by choosing to
file its motion under SK1.1 rather than § 3553(c).”

The court noted that this issuc “appears to be one of first
impression.”

U.S. v. Keene, No. 89-50617 (9th Cir. Apr. 29, 1991)
{Marsh, D.1).

basis of “aberrant hehavior” and one defendant’s “out-
standing good deeds™; also holds that “unique combina-
tion of factors” may constitute a mitigating circumstance.,
Defendants pled guilty to conspiring to bribe and bribing an
official of the Immigration and Naturalization Service. The
guideline range for both defendants was 8—14 months, which
required imposition of at Jeast four months’ imprisonment.
See U.S.5.G. § 5C1.1(d)2). The district courtdeparted down-
ward one offense level, giving defendants 6-12-month ranges
and allowing the court to impose four months in home deten-
tion, see § 5C1.1{c}2), five years’ probation, and $15,000
fines (the amount of the bribe). The court held that several
factors warranted departure: defendants did not seek or re-
ceive pecuniary gain, and there was no evidence of any other
kind of bencfit; the INS official influenced defendants to
continue the scheme; one defendant attempted to back out
after leaming the scheme was illegal, and in the pasthad “gone
to great personal expense to assist victims of crime or carth-
quake™; and defendants’ conduct constituted “single acts of
aberrant behavior,” US.S.G.Ch. 1,PL Aat 1.7,

The appellate court affirmed, finding that these circum-
stances were unusual and had not beea adequately considered
by the Sentencing Commission. In analyzing whether defen-
dants” acts could be characterized as “single acts of aberrant
behavior,” the court reasoned that “itis fair to read ‘single act’
to refer to the particular action that is criminal, even though a
whole series of acts lead up to the commission of the crime, In
this case there are two crimes—ithe forming of the conspiracy
and the offer of the money. The conspiracy and the offer are
so closely related that for purposes of deciding whether they
were aberrant they coastitute a single act.” The court
“agree[d] with the govemment that absence of prior convic-
tions is not enough to show that the act in question was single
and aberrant,” but held that the finding was warranted under
the facts of this case.

As to the role of the government official in the offense,
the court distinguished this case from one of “imperfect
entrapment,” which “is not a mitigating factor. U.S. v. Dickey,
924 F.2d 836 (9th Cir. 1991).” Here, “the person who solicited
the acts was a government official whom the defendants had
every reason to belicve was aware of the law; he was notan
undercover agent or other informant whose government
status was not visible to the defendants. And the defendants
themselves were ‘innocents.” The conduct of .the govem-
ment official must be assessed not abstractedly in the air but
in conjunction with the persons on whom the conduct has
an impact.”

! Not for Citation. Guideline Sentencing Update is provided for information only. It should not be cited, cither in opinions or otherwise. ]
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The court alsoconcluded that “the case of a defendant who
had performed outstanding acts of benevolence™ was not
considered by the Commission and departure on that ground
was not prohibited. The court reasoned that such acts “are not
anecessary consequence of socio-economic status orcommu-
nity ties. The government conceded at oral argument that if
Mother Teresa were accused of illegally attempting to buy a
green card for one of her sisters, it would be proper for a court
to consider her saintly deeds in mitigation of her seatence.
With the principle established, it is only a matter of degree,
and it scems entirely appropriate for outstanding good deeds
...tobeconsidered as arelevant factor in determining whether
there are mitigating circumstances.”

Alternatively, the court held that “we may affirm on the
basis of the record on the distinct and alternative ground that
it is the convergence of all the factors that the court enumer-
ated that constitutes the circumstances that led to its decision.”

“The statute speaks in the singular of ‘mitigating circum-
stance,” 18 U.S.C. § 3553(b). There is no reason to be so
literal-minded as to hold that a combination of factors cannot
together constitute a ‘mitigating circumstance.’ Giventhe Sen-
tencing Commission’s acknowledgement of ‘the vastrange of
human conduct’ not encompassed by the Guidelines, a unique
combination of factors may constitute the ‘circumstance’ that
mitigates. This conclusion is, indeed, required by the Guide-
lines themselves, The Commission says . . . that the departure
is to occur when ‘a court finds an atypical case,’ one ‘where
conduct differs significantly from the norm.’ US.5.G.Ch.1,
PLA, §4(b). What the Commission has focused on is ‘the case’
conduct. Neither case nor conduct can be reduced 10 a single
factor. Case and conduct are a total pattern of behavior.”

This appears to be the first appellate decision to endorsea
combination of factors approach. Two circuits specifically
rejecied a “totality of the circumstances™ method for down-
ward departures when the individual factors were not proper
grounds for departure. See U.S. v. Goff, 907 F.2d 1441 (4th
Cir. 1990), US. v. Pozzy, 902 F.2d 133 (15t Cir.), cert. denied,
1118.C1.353(1990). See also U.S. v.Rosen, 896 F.2d 789 (3d
Cir. 1990) (“combination of typical factors does not present an
unusual case™ warranting departure); U.S. v. Carey, 895 F.2d
318 (7th Cir. 1990) (vacaling downward departure partly
based on *“cumulative effect™ of factors that alone did not
justify departure).

US. v. Takai, No. 90-10157 (9th Cir. Apr. 19, 1991)
(Noonan, J.).

AGGRAVATING CIRCUMSTANCES

US. v. Valle, 929 F.2d 629 (11th Cir. 1991) (per curiam)
(affirming 716 F. Supp. 1452 (S.D.Fla. 1989) {2 GSU #11],
wherein court departed from ranges of 30-37 months and 37—
46 months to impose 15-year terms on defendants who robbed
Wells Fargo truck of $17 million, hid ali but $50,000 (which
was recovered at the time of arrest), and refused to retum
remainder of money: “[Tlhe Guidelines do notcontemplate a
scenario such as this where the appellants expect to exploit the
criminal justice system and enjoy the fruits of their crime
following a relatively short period of incarceration. . . . To
permil the appellants to keep the monctarily lucrative pro-
ceeds of their crime and yet serve no more prison time than if
the money had been surrendered or otherwise recovered,

would make a mockery of our system of justice. . . . Although
180 months is a severe departure from the applicable range .
. ., we believe the sentences are appropriate and cven nec-

essary to insure respect for the law and, more specifically, to
see that our system of punishment retains its deterrent effect™).

Appellate Review

ProreR AND IMPROPER GROUNDS FOR DEPARTURE

U.S. v. Diaz-Bastardo, 929 F.2d 798 (1st Cir. 1991)
(holding that “a departure which rests on a combination of
valid and invalid groynds may be affirmed so long as (1) the
direction and degree of the departure are reasonable in relation
to the remaining (valid) ground, (2) excision of the improper
ground does not obscure or defeat the expressad reasoning of
the district court, and (3) the reviewing court is left, on the
record as a whole, with the definite and firm conviction that
removal of the inappropriate ground would not be likely to
alter the district court’s view of the sentence rightfully to be
imposed™). Accord US. v. Jagmohan, 909 F.2d 61 (24 Cir.
1990); U.S. v. Franklin, 902 F.2d 501 (7th Cir.), cert. denied,
1118, Ct 274 (1990); U S. v. Rodriguez, 882 F.2d 1059 (6th
Cir. 1989), cert. denied, 110 S. Ct. 1144 (1990). Comira U.S.
v. Zamarippa, 905 F.2d 337 (10th Cir. 1990); U.S. v.
Hernandez-Vasquez, 884 F.2d 1314 (9th Cir. 1989) (per
curiam),

Probation and Supervised Release

(Note: No cases cited in this section were subject 1o the
Nov. 1, 1990 amendments to Chapter Seven of the Guide-
lines, which set forth procedures for detérmining sentences

after revocation of probation and supervised release.)

REVOCATION OF SUPERVISED RELEASE

US. v. Smeathers, 930 F.2d 18 (8th Cir. 1991) (per
curiam) (in imposing two-year sentence for violation of super-

_vised release on defendant originally sentenced to 14 months

and three-year termn of release, district court did not abuse its
discretion by considering the conduct that caused the revoca-
tion, the factors listed in 18 U.S.C. § 3553(a), and the
guideline range for the new criminal conduct; sentence was
within maximum provided under 18 U.S.C. § 3583(e)X3) and
was not limited by Guideline sentence for original offense,
accord U.S. v. Dillard, 910 F2d 461 (Tth Cir. 1990); U.S. v.
Lockard, 910 F.2d 542 h Cir. 1990); U S. v. Scroggins, 910
F.2d 768 (11th Cir. 1990) (per curiam)).

REVOCATION OF PROBATION

US. v. Alli, 929 F2d 995 (4ih Cir. 1991) (“upon
resentencing, following revocation of probation, the court is
limited to a sentence within the guidelines availableat the time
of the initial sentence™; the conduct that caused revocation
may be considered in determining whether 10 revoke or
modify probation, what sentence 1o select within the guideline
range, and whether to departif the grounds for departure were
available at the initial sentencing). Accord U.S.v. White, 925
F.2d 284 (9th Cir. 1991); U.S. v. Von Washingion, 915 F 24
390 (8ih Cir. 1990) (per curiam); U.S. v. Smith, 907 F.2d 133
(11th Cir. 1990) (per curiam).
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The U.S. Supreme Court recently decided three cases
involving the Sentencing Guidelines. All are summarized in
this issue of GSU.

Relevant Conduct
STIPULATION TO MORE SERIOUS OFFENSE

Supreme Court declines to decide whether § 1B1.2(a)
“stipulation” may be oral, finds that facts did not “specifi-
cally establish” a more serious offense. When U.S.
marshals went to arrest defendant they had to kick the door
open twice in an attempt to enter his apartment. Both times
defendant fired a gun in the direction of the door, and both
bullets lodged in the door. The marshals withdrew,
and eventually defendant surrendered. He was charged
with attempting to kill a deputy U.S. marshal, assault on a
deputy marshal, and use of a firearm during a crime of
violence. At the plea hearing pursuant to Fed. R. Crim. P.
11(f), defendant pled guilty to the latter two counts, but not
guilty 1o attempted murder. There was no plea agreement, but
during the hearing defendant gencrally agreed with the facts
described by the government.

At sentencing on the assault and firearm charges, the dis-
trict court held that defendant’s oral agreement to the govern-
ment's rendition of the facts amounted to a “stipulation that
specifically establishe[d] a more serious offense than the
offense of conviction,” U.S.S.G. § 1B1.2(a), and applied the
guideline for an attempt to kill a U.S. marshal. The appellate
courtaffirmed, holding thata formal written stipulation aspart
of a plea agreement is not required and it is “only necessary
that the facts presented to the court establish a more serious
crime and that the defendant agree to the statement of facts.”
U.S.v.Braxton,903 F.2d 292,298 (4th Cir. 1990) [3GSU #8).
Butcf. US. v. McCall, 915 F.2d 811, 816 n.4 (2d Cir. 1990)
(“Without expressing any opinion as to whether a Section
1B1.2(a) stipulation must be in writing, we note that our
decision in [U.S. v.] Guerrerol, 863 F.2d 245 (2d Cir. 1988)]
requires that any stipulation be a part of the plea agreement,
whether oral or written.™); U.S. v. Warters, 885 F.2d 1266,
1273 n.5 (5th Cir. 1989) (indicating a “formal stipulation of
[defendant’s] guilt” is required under § 1B1.2(a)).

The Supreme Court did not resolve the Question of how
to interpret “stipulation” in § 1B1.2(a). Instead, the Court
determined that the facts simply did not support a finding that
defendant had the requisite intent for attempted murder:
“[Elven if one could properly conclude that the stipulation
‘specifically established® that Braxton had shot *at the mar-
shals,” it would also have to have established that he did so

with the intent of killing them, Not only is there nothing in the
stipulation from which that could even be inferred, but the
statements of Braxton® s attorney at the hearing flatly deny it.”

The Court also determined that clarification of § 1B1.2(a)
could be left to the Sentencing Commission. The enabling
legislation indicates that Congress intended the Commission
to “periodically review the work of the courts, and . , . make
whatever clarifying revisions to the Guidelines conflicting
judicial decisions might suggest.” The statute also grants the
Commission “the unusual explicit power to decide whether
and to what extent its emendments reducing sentences will
be given retroactive effect, 28 U.S.C. § 99¢(u).” After certio-
rari was granted in this case the Commission requested public
commenton whether § 1B1.2(a) should beamended toresolve
this issue. These factors, plus the ability to decide the specific
controversy here on other grounds, led the Court to “choose
not to resolve” the issue of what is required by the phrase
“containing a stipulation.”

Braxon v. US., 111 8. Ct. 1854 (1990).

Offense Conduct

CavLcuLaTING WEIGHT OF DrUGS

Supreme Court holds that weight of “mixture or sub-
stance” containing LSD includes weight of carrier me-
dium. Petitioners were convicted of selling 1,000 doses
of LSD on ten sheets of blotter paper. The drug alone weighed
50 milligrams, but the paper and drug together weighed 5.7
grams. The districtcourtused the total weight to determine the
sentences under the Guidelines and under the relevant statute,
21 US.C. § B41(bX1XBXv), which mandates a minimum
sentence of five years for distribution of “1 gram or more of
a mixture or substance containing a detectable amount of”
LSD. The Seventh Circuit affirmed, holding that “mixture or
substance” includesthe carrier medium. U.S. v. Marshall, 908
F.2d 1312, 1317~18 (7th Cir. 1990) (¢n banc).

The Supreme Court also affirmed: “We hold that the
statute requires the weight of the carrier medium to be in-
cluded when determining the appropriate sentence for traf-
ficking in LSD, and this construction is neither a violation of
due process, nor unconstitutionally vague.” The Court noted
that every appeliate court that had ruled on this issue held that
the carrier medium should be included.

Chapmanv. US., 111 5. Ct. 1919 (1991).

U.S. v. Shabazz, No. 90-3244 (D.C. Cir. May 28, 1991)
(Thomas, J.) (offense level for distribution of dilaudid pills,
whose active ingredient is the schedule II substance

I Not for Citation, Guideline Sentencing Updale is provided for information only. It should not be cited, either in opinions or otherwise. }
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hydromorphone, is based on gross weight of pills, not net
weight of hydromorphone). Accord U.S. v. Lazarchick, 924
F.2d 211 (11th Cir, 1991); U.S. v. Mecitinger, 901 F.2d 27
(4th Cir.), cert. denied, 111 S. Ct. 519 (1990). See also U S.
v. Callihan, 915 F.24 1462 (10th Cir. 1990) (amphetamine
mixture); U.S. v. McKeever, 906 F2d 129 (Sth Cir. 1990)
(same), cert. denied, 111 S, Ct. 790 (1991); U.S. v. Murphy,
899 F.2d 714 (8th Cir. 1990) (methamphetamine); U.S. v.
Gurgiolo, 894 F.2d 56 (3d Cir. 1990) (schedule I, Iil, and IV
substances).

Departures

NOTICE REQUIRED BEFORE DEPARTURE

Supreme Court holds that Fed. R. Crim. P. 32 re-
quires “reasonable notice” of specific grounds before
district court departs from Guidelines. Defendant pled
guilty to three charges relating to theft of govemment funds,
The plea agreement stated the expectation that defendant
would be sentenced within a certain guideline range. Consis-
tent with this expectation, the presentence report found
the applicable range to be 30-37 months and specifically
stated that there were no factors warranting departure. At the
conclusion of the sentencing hearing, however, the district
court departed upward to impose a 60-month sentence. The
appellate court affirmed, reasoning that neither the Guide-
lines nor Fed. R. Crim. P. 32 required advance notice of the
decision to depart, the facts providing the basis for departure
were contained in the presentence report (although not iden-
tified as such), and the defendant had both the opportunity
to chalienge the departure during allocution and the right
to appeal his sentence. U.S. v. Burns, 893 F.2d 1343, 1348
(D.C. Cir. 1990).

The Supreme Court reversed, holding that under Rule 32
some form of prior notice is required. The Court noted that in
“the ordinary case, the presentence report or the
Government's own recommendation will notify the defen-
dant that an upward departure will be at issuc and of the facts
that allegedly support such a departure,” and reasoned that
allowing district courts “to depart from the Guidelines sua
sponte without first affording notice to the parties™ would be
“contrary to the text of Rule 32(a)1) because it renders
meaningless the parties’ express right *to comment upon. . .
matters relating to the appropriate sentence.’”

The Court held that “before a district court can depart
upward on a ground not identified as a ground for upward
departure either in the presentence report or in a prehearing
submission by the Government, Rule 32 requires that the dis-
trict court give the parties reasonable notice that it is contem-
plating sucha ruling. This notice must specifically identify the
ground on which the district court is contemplating an upward
departure.” In a footnote the Court indicated that the same
rule should apply for the prosecution in downward depar-
tures because “it is clear that the defendant and the Govern-
ment enjoy equal procedural entilements™ under Rule 32,

The Court did not, however, answer “the question of the
timing of the reasonable noticc requircd by Rule 32 . . ..
Rather, we leave it to the lower courts, which, of course,

remain free to adopt appropriate procedures by local rule.”
Most appellate courts have held that the requirements of
Rule 32 are met in one of two ways: the factors warranting
departure are identified as such in the presentence report, or
the seatencing court advises defendant before or at the sen-
tencing hearing that it is considering departure and gives
defendant opportunity to comment beforé imposition of
seatence. See, e.g., US. v. Contractor, 926 F.2d 128 (2d Cir.
1991); U.S. v. Williams, 901 F.2d 1394 (7th Cir. 1990); U S.
v.Anders, 899 F.2d 570 (6th Cir.), cert. denied, 111 §.Ct. 532
(1990); U.S. v. Hernandez, 896 F.2d 642 (1st Cir. 1990);
U.S. v.Nuno-Para, 817 F.2d 1409 (9th Cir. 1989).

Burns v. U.S., No. 89-7260 (U.S. June 13, 1991)

(Marshall, 1.).

AGGRAVATING CIRCUMSTANCES

US. v. Roth, No. 90-4028 (10th Cir. May. 24, 1991)
(Logan, J.) (Upward departure was warranted for Air Force
security policeman convicted of theft of government property
from military base, including four F-16 jet engines: the
amount of loss involved, $10 million, was sufficiently “un-
usual”™ compared to maximum of $5 million considered by
guidelines; the deleterious effect of thefis on the “morale and
pride of the military” resulted in a “significant disruption of a
governmental function,” U.S.5.G. § 5K2.7, p.s.; and the sale
of the jet engines “could have endangered national security,”
§ 5K2.14, p.s. The extent of the departure, however, to 120
months from the guideline maximum of 37 months, was not
sufficiently explained to aliow the appellate court to review
for reasonableness: “[Tlhe sentencing. court should draw
analogies to offense characteristic levels, criminal history
categorics, and other principles in the guidelines to determine
the appropriate degree of departure.™).

SUBSTANTIAL ASSISTANCE

US. v. Doe, No. 90-3027 (D.C. Cir. May 24, 1991)
(Mikva, CJ.) (rejecting constitutional and statutory chal-
lenges to requirement for government motion in US.S.G.
§ 5K1.1, ps., but noting that “review by the district court
remains available in cases where the government's refusal to
move for a departure violates the terms of a cooperation
agreement, is intended to punish the defendant for exercising
her constitutional rights, or is based on some unjustifiable
standard or classification such as race™; also noting that
a “court may always consider a defendant’s assistance in
selecting a seatence from within the guideline range”™).

Adjustments

ROLE IN OFFENSE

US. v. Andrus, 925 F.2d 335 (9th Cir. 1991) (original
opinion {3 GSU #20], which established two-part test for
determining role inoffense using relative culpability of defen-
dantcompared to codefendants and also to average participant
in that type of crime, was amended Margh 25 prior o publi-
cation in bound volume—court deleted that part of opinion
and held that it need not decide whether two-part test was
proper because district court’s refusal o grant minor par-
ticipant staws was proper under any (cst).
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Departures

MImiGATING CIRCUMSTANCES
D.C. Circuit holds that “socio-economic status,”
USS.G. § SH1.10, p.s., does not include defendant”s per-
sonal history. Defendant pled guilty to conspiring to distrib-
ute cocaine and requested downward departures on three
grounds: his criminal history was significantly overstated; his
youth—he was 18 when arrested; and his personal history,
which included domestic violence and other traumatic exper-
iences. The district court reduced the criminal history cate-
gory pursuant to § 4A1.3, p.s., but denied the other two re-
quests, concluding that defendant’s youth was not sufficiently
unusual 10 warrant departure under § SH1.1, p.s,, and that it
had no discretion under § 5H1.10, p.s. to depart on the basis
of defendant’s “socioeconomic standing or background,”
The appellate court held that the district court properly
exercised its discretion not to depart on the basis of youth. The
court further held that the Guidelines do not violate due pro-
cess by restricting consideration of age and that defendant
could not challenge, under 28 U.S.C, § 994(x), the adequacy
of the Sentencing Commission’s reasons for this restriction.
However, the court set aside the refusal to coasider depar-
ture for personal history, finding that the district court “mis-
characterized certain elements of that history as *socio-eco-
nomic,” The courtreasoned that “the phrase ‘socio-economic
status’ refers to an individual's status in socicty as determined
by objective criteria such as education, income, and employ-
ment; it does notrefer to the particulars of an individual life.”
The district court had expressed concemn about “the tragic
circumstances that make up what we call the sociocconomic
class, that is, the death of his mother by his stepfather mur-
dering her, [the stepfather’s] threats, that he had to leave town
to avoid problems, his growing up in the slum areas of New
York and of Puerto Rico and not fitting in because of his. . .
dual background,” but concluded that “socioeconomic stand-
ing or background . . . can make no difference to the Court.”
‘The appeliate court held that consideration of these factors
is not precluded by § SH1.10: “It is undoubtedly truc that
individuals in certain social strata are apt to be exposed to far
more violence and human ugliness than those who enjoy more
privileged lives, but the court erred in concluding that all the
experiences he described as ‘tragic’ fell within the rubric of
‘socio-economic status.’ . . . The characteristics listed in sec-
tion SH1.10. . . are all objective; they reflect the kind of data
that might be found in a census taker’s checklist. They do not
take cognizance of the traumatic experiences to which of-
fenders of whatever characteristics might have been exposed.
Violence among family members and its attendant disloca-
tionsdonot follow class lines, nor should class lines determine
whether a sentencing judge may consider them.”

The court left to the district court to decide on remand
whether consideration of such factors might be limited by
other sections of the Guidelines, including § SH1.3 (Mental
and Emotional Conditions), or, conversely, whether the “not
ordinarily relevant” language in § SH1.3 might, “in extraordi-
nary circumstances,” provide sentencing courts with “a gen-
eral authority to depart.” Cf, U.S. v. Deigert, 916 F.2d 916,
918-19 (4th Cir. 1990) (district court has discretion to deter-
mine whether defendant’s “tragic personal background and
family history” is “extraordinary™ and thus ground for down-
ward departure).

US. v. Lopez, No. 90-3020 (D.C. Cir. June 28, 1991)
{Buckley, J.).

Second Circuit upholds downward departure for “less
than minimal” role in offense and extraordinary family
circumstances. Defendant pled guiity to drug coaspiracy
charges. He received a reduction for minimal role in the
offense, and his guideline range was 41-51 months. The
district court departed and imposed a sentence of six months
in a halfway house because (1) defendant did not realize he
was involved in a drug transaction until it was almost com-
pleted and his participation was very limited; (2) his incarcera-
tion could result in the destruction of his family; (3) he was not
aware of the specific amount of drugs involved; and (4) a
discrepancy between his guideline sentence and that of an-
other defendant appeared unwarranted.

The appeliate court upheld the first two grounds. “The sen-
tencing court did not abuse its discretion when it downwardly
departed based in part on the extremely limited nature of
{defendant’s) involvement in the transaction. . .. [A] departure
based on a factor envisioned by the Commission is permis-
sible if the degree o which it was contemplated was inad-
equate. . . . [Tlhis record presents an instance in which . . . the
defendant’s role in the offense was less than minimal and [the
court could] depart further downward from the guidelines.”

The court also held that defendant’s family circumstances
wereextraordinary and that § SH1.6, p.s. did not preclude their
consideration for departure. Defendant’s wife, two daughters,
disabled father, and grandmother depended upon him for
support, and he worked two jobs to provide for them. “Clearly
his is a close-knit family whose stability depends upon
[defendant’s] continued presence,” and the district court’s
conclusion that departure was warranted because his incar-
ceration “might well result in the destruction of an otherwise
strong family unit™ was “not an abuse of discretion.”

The court held that the other two basesfor departure were
not proper. Defendant’s lack of knowledge of the amount of
drugs was part of his minimal involvement and thus not a
separate ground. As to the sentencing disparity, the court
noted ithad “recently held that disparity of scntences between

[ Not for Citation. Guideline Sentencing Update is provided for information only. It should not be cited, cither in opinions or otherwise. ]
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co-defendants may not properly serve as a reason for depar-
ture.” See U.S. v. Joyner, 924 F.2d454,459-61 (2d Cir. 1991).

On the issue of whether remand is automatically required
when departore is based on both proper and improper grounds,
the court determined that “the adoption of a per s¢ rule scems
imprudent. Instead, we hold the reviewing court should decide
onacase-by-case basis whether remand is required.” Here, the
court held that remand was necessary because it could not
conclude that the same sentence would have been imposed
absent the improper factors. There is a split in the circuits as
to whether remand is always required or a case-by-case deci-
sion should be made. See cases cited in 4 GSU #3 summary
of US. v. Diaz-Bastardo, 929 F.24 798 (1st Cir. 1991).

US. v. Alba, No. 90-1523 (2d Cir. May 23, 1991)
(Cardamone, 1.).

U.S.v. Prestemon, 929 .24 1275 (8th Cir. 1991) (District
court erred in departing, from 33-41-month range o 24
months, on basis of 21-year-old first-time offender’s back-
ground—he was bi-racial child adopted at age three months
by white couple who did not know he was bi-racial. The
appellate court acknowledged there is some evidence that bi-
racial adopted children “ofien experience severe identity
crises” and have more trouble with the law, but held that “race
or racial background cannot be a basis for departure,”
USS.G. § SHL.10, p.s. Court also held that “adoption, even
cross-racial or cross-cultural adoption, . . . is [not] so unusual
or atypical that the Sentencing Commission did not ade-
quately take such circumstances into consideration,” and
thus it is not a basis for departure for unusual family cir-
cumstances, § SH1.6, ps.).

SUBSTANTIAL ASSISTANCE

Fourth Circuit holds that, absent commitment to move
for departure in plea agreement, defendant has noright to
explanation of government’s refusal to move for substan-
tial assistance departure. Defendant began cooperating with
the government shortly after arrest, without benefit of a plea
bargain, and provided valuable assistance in other prosecu-
tions. The however, did not move for downward
departure under U.S.5.G. § 5K1.1, p.s., and defendant was
sentenced to the mandatory statutory minimum sentences for
his two offenses. He argued on appeal that the district court
had authority to depart on the basis of his substantial assis-
tance notwithstanding the government’s refusal to move for
departure, and that he should be allowed to inquire into the
govermnment’s reasons for its refusal in order to determine
whether the government acted arbitrarily or in bad faith.

The appellate court rejected both “QOur reading
of 18US.C. §3553(¢) and 28 U.S.C. § 994(n) ... leads us 1o
the conclusion that the government alone has the right to
decide, in its discretion, whether to file a motion for a down-
ward based on the substantial assistance of a defen-
dant. . .. [Thus) § 3553(e) of logical necessity excludes any
claim of right by a defendant to demand that a motion for a
departure be filed upon his unilaterally initiated cooperation
efforts. . ... [Tt also] follows that the defendant may not inquire
into the government's reasons and motives if the government
does not make the motion. To conclude otherwise would
result in undue intrusion by the courts into the prosecutorial
discretion granted by the statute to the government.”

The court noted that defendants could *“negotiate a plea
agreement with the government under which the defendant
agrees to provide valuable cooperation for the government’s
commitment 1o file a motion for a downward departure. {By
doing 0], the defendant obtains rights to require the govem-
ment to fulfill its promise. To those circumstances we apply
the general law of contracts to determine whether the govern-
ment has breached the agreement. See U.S. v. Connor, 930
F.2d 1073, 1076 (4th Cir. 1991). If substantial assistance is
provided and the bargain reached in the plea agreement is
frustrated, the district court may then order specific perfor-
mance or other equitable relief, or it may permit the pleato be
withdrawn."” See also Connor, supra (defendanthasburden of
proving, by preponderance of evidence, that government
breached agreement).

The court also noted its agreement with U.S. v. Keene, 933
F.2d 711 (9th Cir. 1991) [4 GSU #3], stating: “Section 5K1.1
governs all departures from guideline sentencing for substan-
tial assistance, and its scope includes departures from manda-
tory minimum sentences permitted by 18 US.C. § 3553(¢).”

US. v. Wade, No. 90-5805 (4th Cir. June 12, 1991)
(Niemeyer, J.).

Fifth Circuit holds that government commitment in
plea agreement cover letter to move for departure if
defendant provided substantial assistance is enforceable.
The assistant U.S. Attorney sent defendant’s attorney a pro-
posed plea agreement with a cover letter that stated: “In
addition, I will recommend departure to the court based upon
your client’s full and compleie debriefing and substantial
assistance © the government.” The plea agreement itself,
which was accepted, was silent on the issue of departure. At
sentencing the AUSA told the court defendant had comptied
with the terms of the plea agreement, but did not move for de-
parture and none was granted by the court. Defendant ap-
pealed, arguing that the government breached the agreement.

The appellate court remanded: “This matter turns on the
legal significance we give 1o the AUSA’s transmittal let-
ter. . .. Although the letter is not part of the plea agreement
proper it does contain an offer by the govemnment which
{defendant] ostensibly accepied. . . . ‘The two documents,
when read wogether, demonstrate the agreement that if Ap-
pellant gave a full debriefing and his full cooperation then the
government would recommend a downward departure,”™ The
court could not determine from the record whether defendant
did fully cooperate, but held that if defendant, “in reliance on
the Ietter, accepted the government's offer and did his part, or
stood ready to perform but was unable to do so because the
govemment had no further need or opted not to use him, the
govemment is obliged to move for a downward

US. v. Melton, 930 F.2d 1096 (5th Cir. 1991).

Sentencing Procedure

US.v.Melton, 930 F.24 1096 (5th Cir. 1991) (Remanded
for specific reasons for refusal to grant § 3B1.2 reduction for
minor participant status. When defendant sought factual basis
and reasoning for court’s refusal, cournt “merely reiterated the
finding that Melton was an average participant.” Appellate
court held: “The sentencing court must state for the record the
factal basis upon which it concludes that a requested re-
; duction for minor participation is, of is not, appropriate.”).
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General Application Principles

Sixth Circuit holds that sentencing steps prescribed in
USS.G. § 1BL1 are inconsistent with 18 US.C. § 3553;
directs courts to follow statute, not Guidelines, if there are
aggravating or mitigating circumstances not taken into
account by Sentencing Commission. An undercover agent
agreed to sell defendant S00 grams of cocaine, but instead
gave defendant 85 grams in a plastic bag that was inside
another bag containing 985 grams of plaster of paris. Defen-
dant was charged with and pled guilty only to possession with
intent to distribute an unspecified quantity of cocaine. On
appeal defendant argued that he should have been sentenced
only on the basis of the 85 grams he actually possessed, not the
500 grams he attempted to buy or the total weight of the
cocaine and plaster package (note: the guideline range is the
same for S00 or 1,070 grams of cocaine).

The majority of the court first held that the “sequence of
nine sentencing steps prescribed” in § 1B1.1 is “inconsistent
with the enabling statute governing guideline sentencing,”
18 U.S.C. § 3553, The court determined that “the statute itself
establishes the sentencing sequence and the way a district
court shall go about applying the Sentencing Guidelines.
The Commission does not follow the congressional scheme.”
The court held that “instead of waiting until the very end of
the nine-step sentencing process to determine if a ‘departure’
is permissible, as the Sentencing Commission directs in
§ 1B1.1.... the [district] court should determine at the outset
of the sentencing process whether the case presents circum-
stances ‘not adequately taken into consideration’ by the Com-
mission in proposing its offense level for thecrime.. . . . If the
District Court determines at the outset that the facts and
circumstances of the case should render the Guidelines in-
applicable, the Court “shall impose an appropriate sentence
having . . . due regard for the relationship of the sentence
imposed 10 sentences prescribed by guidelines applicable to
similar offenses.” [18 U.S.C. § 3553(b).] The Court should
compare the Commission’s proposed offense level for the
crime to the first principles outlined by Congress [in
§ 3553(a)] and determine at the outset whether the
Commission’s proposed level for the crime adequately takes
into account the circumstances of the case in light of the need
for a ‘just punishment not greater than necessary.'”

“The legal effect of the more flexible approach to the
guidelines outlined here is to transform mandatory rules into
the more ‘modest name “guidelines™ in those cases in which
the Commission’s proposed guideline sentence is ‘greater
than necessary® or in which the parties present a legitimate
‘aggravating or mitigating circumstance of a kind, or t0 a
degree, not adequately taken into consideration.” When such
a circumstance is presented, the guidelines become inappli-

cable as mandatory rules to be followed by the District Court
without regard to its own judgment. Instead, the guidelines
become mare general principles of sentencing to be used in
light of the principles of sentencing outlined in § 3553(a).”

Using this approach, the issue in the instant case is
“whether the guidelines specify an applicable offense guide-
line section or range that takes into account either of the two
aggravating circumstances which the government asserts
should raise the offense level,” namely the weight of the plas-
ter or the negotiation for S00 grams. As to the first, “[t}here is
no evidence that the Commission considered a case in which
the cocaine is separately wrapped in a plastic bag inside a mix-
ture of plaster and not adulterated or alloyed with the plaster.”
It was error to conclude “that the sentencing sequence under
the statute and the sentencing guidelines mechanicatly re-
quires an offense level of 26 for this reason.”

With respect to the S00 grams, the issue was “whether the
Commission has stated with clarity how it proposes to deal
with a defendant who is charged with and convicted only of
possession of a small quantity of drugs but who also may have
committed other conspiracy or attempt crimes.” The court
concluded that “[i]t is not clear to us that the Commission
intended . . . to raise the punishment by including as a man-
datory aggravating circumstance uncharged conduct that
amounts {0 a conceptually different offense from the offense
of conviction. Attlempts or conspiracies are inchoate crimes
not of the same character as the substantive offense of posses-
sion, and they are not covered by the same guideline section.

.. It is true, as our dissenting colleague maintains, that the
relevantconduct provisionsin ApplicationNote 1210 § 2D1.1
say that the ‘quantities of drugs not specified in the count of
conviction may be considered in determining the base offense
level,” but it does not say that they ‘may’ be considered if the
additional amounts involve a conceptually distinct drug of-
fense, let alone that they ‘must’ be considered.”

On remand, the district court should “follow the sentenc-
ing process established by Congress in § 3553() and (b).
outlined above. This process provides for a mandatory guide-
lines sentence at a particular level if, but only if, in specifying
the offense level 1o be applied the Commission ook into
account al! of the aggravating and mitigating circumstances
in the case. If there is such a circumstance not taken into
account, . . . the District Court *shall impose an appropriaie
sentence having due regard’ for the Guidelines.... The
District Court should resentence the defegdant ynder the more
flexible procedure and the qualitative standards set out in the
last two sentences of 18 U.S.C. § 3553(b).”

U.S. v. Davern, No. 90-3681 (6th Cir. Junc 20, 1991)
(Merritt, CJ.).

[ Not for Citation, Guideline Sentencing Update is provided for information only. It should not be cited, cither in opinions or otherwisc. l
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Departures
EXTENT OF DEPARTURE

Ninth Circuit en banc holds that extent of departure
for atypical circumstances must be determined by refer-
ence to “the structure, standards and policies” of the
Sentencing Reform Act and Guidelines. Defendant pled
guilty to illegal transportation of aliens. His guideline range
was 0-6 months, but the district court departed o 2 36-month
sentence because defendant attempted to evade arest in &
dangerous high-speed chase. The appellate courtaffirmed the
departure and set forth a five-step procedure for review of
departures. See U.S. v. Lira-Barraza, 897 F.2d 981 (9th Cir.
1990). The Ninth Circuit granted rehearing en banc.

The ea banc court first determined that the five-step
review process could be combined into three steps, essentially
following the procedure set forthin U.S. v. Villafane, 874 F2d
43(1stCir.), cert. denied, 110 8. Ct. 177 (1989), and followed
by several circuits. In this case the first two steps were satis-
fied: the district court had “legal authority to depart”™ because
itidentified an aggravating circumstance not adequately con-
sidered by the Sentencing Commission, and its factual finding
that the circumstance existed was not clearly erroneous.

The third step is “whether the extent of departure from the
applicable Guideline range was ‘unreasonable’ within the
meaning of 18 U.S.C. § 3742(¢)(3) and (f}(2).” The court held
that it could not review the departure for reasonableness
because the district court had not explained the extent of the
departure. The court determined that the provisions of the
Sentencing Reform Act and the Guidelines “support the
conclusion that departure sentences are limited by the sen-
tencing structure established by the Act.” In particular, the
directive in 18 U.S.C. § 3553(a)(6), that courts shall consider
“the need to avoid unwarranied sentence disparitics among
defendants with similar records who have been found guilty of
similar conduct,” applics 10 departures “and requires, at a
minimum, that departure sentences be consistent with other
seniences fixed by the Guidelines or suggested by Commis-
sion standards and policies.”

“The essential factor is that the extent of departure be
based upon objective criteria drawn from the Sentencing
Reform Act and the Guidelines. Possible criteria include
comparison of the seriousness of the atypical circumstances o
offenses or enhancements in the Guidelines, . . . treatment of
the circumstance as a separate offense covered by the Guide-
lines, . . . and consideration of the structure of the sentencing
table, in particular, the increments between guideline ranges.™

The court stated that “a reasonableness standard assumes
a range of permissible sentences. We give weight 1o the
district court’s choice within a permissible range. Reversal
is required only if the choice is ‘unreasonable’ in light of the
standards and policies incorporated in the Act and the Guide-
lines.” To facilitate appellate review, sentencing courts
“should include a reasoned explanation of the extent of the
departure founded on the structure, standards and policies of
the Act and Guidelines.” Cf. U.S. v. Roth, 934 F.2d 248
(10th Cir. 1991) (indicating that departure by analogy w
guidelines may be necessary to enable review for rcason-
ableness). The case was remanded for an explanation of the
district court’s reasons for choosing 36 months.

Among the other circuits, only the Seveath Circuit ap-
pears to require departure by analogy for atypical circum-
stances. See U.S. v. Ferra, 900 F.2d 1057, 106263 (7th Cir.,
1990). The Second, Third, and Tenth Circuits have strongly
recommended use of analogies when appropriate, but do not
require it. See U.S. v. Jackson, 921 F.2d 985, 990-91 (10th
Cir. 1990) (en banc); U.S. v. Kikumura, 918 F.2d 1084, 1113,
(3d Cir. 1990); U.S. v. Kim, 896 F2d 678, 683-85 (2d Cir.
1990). Other circuits have indicated approval of departure by
analogy. See US. v. Hunmer, 916 F.2d 186, 194 n.7 (4th Cir.
1990); US. v. Landry, 903 F.2d 334, 340-41 (5th Cir. 1990);
US. v. Shuman, 902 F,2d 873, 877 (11th Cir. 1990).

U.S.v.Lira-Barraza,No.88-5161 (9th Cir. July 22, 1991)
(Browning, J.) (en banc).

MITIGATING CIRCUMSTANCES

US. v. Wogan, No. 91-1214 (1st Cir, July 18, 1991)
(Selya, J.) (improper to depart downward to equalize sentence
with that of codefendant, who had received shorter sentence
becanse government failed to produce sufficient evidence
of total amount of heroin involved in offense, which evi-
dence was produced at defendant’s later sentencing and re-
sulied in longer term--~"a perceived need 10 equalize sentenc-
ing outcomes for similarly situated codefendants, without
more, will not permit a departure from a properly calculated
guideline sentencing range™). Accord U.S. v. Joyner, 924
F.2d 454,459-61 (24 Cir. 1991).

Criminal History

CAReeR OFFENDER PROVISION

US. v. Rivers, 929 E2d 136 (4th Cir, 1991) (Reversing
733F. Supp. 1003 (D. Md. 1990) [3 GSU #7], which held that
defendant was not a career offender because two prior felonics
that occurred within twelve days and in adjacent jurisdictions
were seatenced separately only because of “accident of geog-
raphy” or, alternatively, that they were “committed pursuant
1o a single plan” (i.c., robbing gas stations to get money for
drugs), and for either reason should not be counted as separate
offenses. Appellate court held there was “no factual or legal
support for the district court’s findings and conclusions.™ The
prior offenses were “unrelated” within the meaning of
§4A12, and 0 consider them “part of a single common
scheme or plan” pursuant to § 4A1.2, comment. (n.3), “would
have the effect of making related offenses of almost all crimes
committed by one individual. The fact that both offenses were
committed to support one drug habit does not make the
offenses related under § 4A1.2." And the fact that the second
judge made the second sentence concurrent to first does not
matter.). But cf. U.S. v. Houser, 929 F2d 1369, 1374 (9th
Cir. 1990) (reversing finding that two prior drug convictions
were noi related under § 4A1.2 and defendant was thus career
offender—convictions resulted from single investigation,
both drug sales were to same undercover agent, and defendant
was charged with separate offenses only because sales oc-
curred in different counties: “[Defendant] was charged and
convicted of two offenses merely because of geography and
not because of the nature of the offenses. . . . There was
significant evidence . . . that these two drug sales were part of
a ‘single common schcme or plan.” There was no evidence
before the court to contradict this finding.™).
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General Application Principles

En banc panel of Ninth Circuit determines weight to
give to Commentary; holds that U.S.S.G. § 3B1.1(c) ad-
justment may not be given if defendant was the only
criminally responsible participant. Anderson robbed a
bank, escaping in a getaway car driven by a codefendant. Both
were charged with bank robbery, but the driver pled guilty to
misprision ofa felony (for failure to notify authorities afterthe
bank robbery), and he and Anderson both claimed that he did
not know Anderson was robbing the bank, Anderson pled
guilty to the robbery, and the district court enhanced his
offense level by two under § 3B 1.1(c) for his leadership role,
finding the adjustment appropriate regardless of whether
Anderson was the only criminally responsible participant in
the robbery. A divided panel of the Ninth Circuit affirmed.
U.S. v. Anderson, 895 F.2d 641 (9th Cir. 1990) [3 GSU #2].

The en banc court reversed. Section 3B1.1{c) “says
nothing about any required number of criminally responsible
persons. The Inroductory Commeatary, however, says that
‘[w]hen an offense is committed by more than one participant,
§ 3B1.1 or § 3B1.2 (or ncither) may apply,’ and Application
Note 1 explains that ‘{a] “participant™ is a person who is
criminally responsible for the commission of the offense,"™
The court “consider{ed] the guideline and the commentary
together, construing them so as to be consistent with each
other and with [Part B of Chapter 3] as a whole,™ and con-
cluded that “§ 3B 1.1 (including subsection (c)) appears to ap-
ply only when the offense involves more than one person who
is criminally responsible for the commission of the offense.”
Accord US. v. Fells, 920 F2d 1179, 1182 (4th Cir. 1990);
US. v. Markovic, 911 F.2d 613, 616-17 (11th Cir. 1990);
US. v. DeCicco, 899 F.2d 1531, 1535-36 (7th Cir. 1990);
US. v. Carroll, 893 F.2d 1502, 1507-09 (6th Cir. 1990).

To reach this result, the court first had to decide “the
appropriate weight to give 1o the commentary when interpret-
ing the guidelines.” This case involved commentary that “may
interpret the guideline or explain how it is 10 be applied.
Failure to follow such commentary could constitute an incor-
rect application of the guidelines, subjecting the sentence to
possible reversal on appeal.” U.S.S.G. § 1B1.7. (The court
nowddmothatypesofcommmmy not at issue here—those
suggesting circumstances that may warrant departure and
those providing background information—"are to be treated
like policy statements, which courts must consider in impos-
ing a sentence, 18 U.S.C. § 3553(a)(5).”)

After examining the statements of the Sentencing Com-
mission, which suggested that courts look to commentary “for
guidance™ and treat it “much like legislative history,” and
analogizing the commentary 10 “the advisory committce notes
that accompany the federal rules of practice and procedure,”
the count concluded that “commentary cannot be treated as

equivalent to the guidelines themselves but also cannot be
treated merely as legislative history . . . . [T]t must be treated
as something in between.” The court set forth three principles
to “guide courts in stetring the middle course™: “(1) consider
the guideline and commentary together, and (2) construe them
s0 as to be consistent, if possible, with each other and with the
Part as a whole, but (3) if it is not possible to construe them
consistently, apply the text of the guideline.” The court noted
that its holding “comports with the approach taken by other
circuits.” See, e.g., US. v. Bierley, 922 F.24 1061, 1066 (3d
Cir. 1990); U S. v. Smith, 900 F.2d 1442, 1446-47 (10th Cir.
1990); U.S. v. DeCicco, 899 F.2d 1531, 1535-37 (7th Cir.
1990); U.S. v. Smeathers, 884 F.2d 363, 364 (8th Cir. 1989).

U.S. v. Anderson, No. 89-10059 (9th €ir. Aug. 6, 1991)

(Rymer, 1.) {(en banc).

Adjustments
OBSTRUCTION OF JUSTICE

US. v. Barry, No. 90-3251 (D.C. Cir. July 12, 1991)
(Wald, J.) (alleged false testimony to grand jury in January
1989 regarding defendant’s drug use cannot provide basis for
§ 3C1.1 obstruction of justice enhancement for later drug
possession conviction, unless court finds that false testimony
was part of willful attempt to impede or obstruct investigation
or prosecution of “the instant offense™—obstructive conduct
need not actually occur during investigation or prosecution of
instant offense; agreeing with other circuits that “the instant
offense” in § 3C1.1 means the offense of conviction, see U.S.
v.Perdomo,927F24 111, 118(2d Cir. 1991), U.S. v. Dortch,
923F.2d 629,632 (8th Cir. 1991); U.S. v. Roberson,872F 2d
597, 609 (5th Cir.), cert. denied, 110 S. Ct. 175 (1989)).

U.S. v.Lato, 934 F.2d 1080 (9th Cir. 1991) (obstruction of
state investigation into insurance fraud scheme was properly
used for § 3C1.1 enhancement in sentencing on later federal
mail fraud conviction based on same scheme—"there is no
state-federal distinction for obstruction of justice™ and en-
hancement is not limited to acts aimed at federal authorities;
court stated this was an issue of first impression, but noted
other cases, cited at 1082, that “have at least implied that
section 3C1.1 contains no such federal Limitation™).

Criminal History
CAREER OFFENDER PROVISION

U.S. v. John, 936 F.2d 764 (3d Cir. 1991) (pursuant to
§ 4B1.2, comment. {n.2), when prior offense is neither spe-
cifically listed as crime of violence nor “has as an element the
use, atiempted use, or threatened use of physical force,” the
sentencing court is required to examine whether defendant’s
actual conductduring that offense “posfed] a scrious potential
risk of physical injury to another” and was thus a “crime of
violence” for carcer offender purposes: federal, not state, law

l Not for Citation. Guideline Sentencing Update is provided for information only. It should not be cited, either in opinions or otherwise, ]
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governs this analysis, accord U.S. v, Brunson, 907 F.2d 117,
120-21(10th Cir. 1990}, see also U.S. v. Nimrod, No. 90-1389
(8th Cir. Aug. 8, 1991) (whether second degree burglary was
“violent felony™ under Missouri law does not matter for career
offender purposes: “burglary” is defined “independent of the
Iabel employed by the various state criminal codes™)). Other
circuits have also held that underlying conduct in a prior
offense may be considered in such circumstances. See U.S. v.
Goodman, 914 F2d 696,699 (5th Cir. 1990); U.S. v. McVicar,
907F.2d 1, 1-2 (1st Cir. 1990); U.S. v. Terry, 900 F.2d 1039,
1041-43 (7th Cir, 1990); U.S. v. Baskin, 886 F.2d 383, 389
(D.C. Cir. 1989), cert. denied, 110 S. Ct. 1831 (1990).

Departures
CriMiNaL HisTORY

U.S. v.Bowser,No.90-3234 (10th Cir. July 19, 1991) (per
curiam) (joining Eighth and Ninth Circuits in holding that
departure for career offenders is not prohibited by Guidelines,
upholding downward departure for career offender based on
defendant’s youth (age 20) at time of two prior felonics,
proximity in time of those offenses (within two months), and
fact that concurrent sentences were imposed; reasonable o
seatence defendant within guideline range that applied absent
career offender enhancement, accord U S. v. Senior, 934 F.2d
149, 151 (8th Cir. 1991); although no factor standing alone
may have warranted departure, “this unique combination of
factors in defendant’s criminal history was not considered
sufficiently by the Sentencing Commission to justify rigid
application of the career offender criminal history categoriza-
tion. . . . [W]e emphasize that it is all three factors in con-
jtmcnon which satisfy the trial court’s judgment. We cannot
parse the factors, holding each one separately for consider-
ation, without unfairly abusing the trial court’s judgment,” see
also U.S. v. Takai, 930 F2d 1427, 1433-34 (9th Cir. 1991)
(“unique combination of factors may constitute™ mitigating
circumstance) {4 GSU #3]; contraU.S.v. Goff, 907F.2d 1441,
1445-47 (4th Cir. 1990); U.S. v. Pozzy, 902 F.2d 133, 13840
(1st Cir.), cert. denied, 111 S. Ct. 353 (1990)).

U.S. v. Adkins, 937 F.2d 947 (4th Cir. 1991) (“We join the
Eighth and Ninth Circuits and hold that a district court may,
in an atypical case, downwardly depart where career offender
status overstates the seriousness of the defendant’s past con-
duct. We emphasize that such departures, like all departures,
are reserved for the truly unusual case.™),

MITIGATING CIRCUMSTANCES

US. v. Lauzon, No. 90-1661 (1st Cir. July 16, 1991)
(Bownes, Sr. 1.) (agreeing with U.S. v. Ruklick, 919 F.2d 95,
99 (8th Cir. 1990), that under § SK2.13, p.s., a defendant’s
“significantly reduced mental capacity™ need not be the “but-
for™ or “sole” cause of the offense before departure may be
warranted; however, court also concluded that in general “a
person with borderline intelligence or mild retardation who is
easily persuaded to follow others” does not present a “mitigat-
ing circumstance of akind, or to a degree, notadequately taken
into consideration by the Sentencing Commission,” § 5K2.0).

SUBSTANTIAL ASSISTANCE

US.v.Goroza, No.90-10142 (9th Cir. Aug. 8, 1991) (per
curiam) (Reversed because district court improperly departed
under § SK2.0, p.s., after govermnment refused to move for

substantial assistance departure under § SK1.1, p.s. Defen-
dant cooperated, but government believed he also made false
statements, The district court departed becanse defendant was
acquitted of perjury charge based on the alleged false state-
ments, concluding that the Sentencing Commission had not
considered this situation. The appellate court disagreed, hold-
ing that “cooperation with the government, regardiess of
whether the government in its discretion moves for a down-
ward departure, is a circumstance that has been adequately
taken into account by the Seatencing Commission,” and that

“s0 long as the government does not exceed the bounds of its
dlsawm.depamnemdam{)forcoopmnonthhm
government is inappropriate.”).

EXTENT OF DEPARTURE

U.S.v.Little, No. 90-6244 (10th Cir, July 22, 1991) (Ebel,
J.) (in making upward departure under § 4A1.3(d). ps.,
because defendant had committed the instant offense while
awaiting trial for an carlier crime, court reasonably added two
points to criminal history score by analogizing to § 4A1.1(d),
which adds two points for offense committed while under any
criminal justice sentence).

Offense Conduct
DruG QuantiTY

U.S. v. Mahecha-Onofre, 936 F.2d 623 (1st Cir. 1991)
(district court properly found weight of cocaine “mixture or
substance” o be entire weight of suitcase made of 2.5 kilo-
grams of cocaine chemically bonded to 9.5 kilograms of
acrylic material, less weight of metal fittings; appellate court
acknowledged that *the suitcase material obviously cannot be
consumed; and the cocaine must be separated from the suit-
‘mixture’ or ‘substance’ fits the statutory and Guideline
definitions as the Supreme Court has recently interpreted
them in Chapman [v. U .S., 111 8. Ct. 1919 (1991)1.").

Possession oF WEAPON DURING DruG OFFENSE

U.S. v. Garner, No. 90-3361 (6th Cir. July 23, 1991)
{Martin, J.) (reversing § 2D1.1(b)(1) finding because “it was
clearly improbable that the gun was connected with
[defendant’s] drug offense™: gun was an antique style, single-
shot Derringer, unloaded and with no ammunition in
defendant’s house, it was locked in a safe twelve foct away
from the safe where drugs were found, and is “not the type
normally associated with drug activity™; courtnoted that “any
one of these factors, standing alone, would not be sufficient to
compel this conclusion,” but the “cumulative effect of these
factors™ does).

Supreme Court—Review Granted

US.v.RL.C., 915F2d 320 (8th Cir. 1990) [3 GSU #14],
cert. granted, 111 S, Ct. 2850 (1991). Government appeals
ruling that for juvenile sentenced pursuant to 18 U.S.C.
§ 5037(c)(1), which provides that sentence imposed on juve-
nile may not extend beyond “maximum term of imprisonment
that would be authorized if the juvenile_had teen tried and
convicted as an adult,” the sentence is limited by the “maxi-
mum term of imprisonment” authorized under the Guidelines
for a similarly situated adult. See 49 Crim, Law Rep. 3077
(Junc 26, 1991).
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Relevant Conduct

Eighth Circuit holds sentencing statute does mot
authorize use of conduct relating to distinct, uncharged
property crimes in setting offense level; narrows scope of
USS.G. § 1BL3(a)(2). Defendant, indicted on two counts,
pled guilty to one count of theft from an interstate shipment
(tires valucd at $37,000) and the second count of transporting
a stolen vehicle was dropped. The presentence report alleged
that defendant was part of an organization that stole over
$1 million from interstate commerce, and “listed seven sepa-
rate interstate property offenses for which the Government
had neither charged nor indicted Galloway and included these
offenses in the sentencing calculation.” Inclusion of the un-
charged thefis would have nearly tripled the guideline range,
from 21-27 months to 6378 months. The district court held
that use of the uncharged conduct would violate the Fifth and
Sixth Amendments by allowing defendant to be punished for
conduct that he was neither indicted nor tried on.

The appellate court, following “the familiar rubric that
courts do not unnecessarily decide constitutional issues,”
affirmed on statutory grounds and overturned “subsection
(a)(2) of the relevant conduct guideline only insofar as it
applies t0 scparate property crimes that, like Galloway's,
occurred on separate days, at separate places, targeted sepa-
rate victims and involved a variety of merchandise. We draw
no conclusions about the validity of section 1B1.3(a)(2) with
respect to other types of offenses presenting other factual
circumstances. . . . We also make clear that our holding in no
way infringes on the traditional authority of sentencing courts
10 consider unconvicted criminal conduct for an applicable
sentence within the guideline range.”

The court based its holding on two grounds. First, citing
28 U.S.C. § 994(X1), which “authorizes incremental pun-
ishment ‘in each case where a defendant is convicted of’ mul-
tiple criminal offenses,” the court concluded: “The clear im-
plication isthat Congressdid notintend the guidelines to punish
separate instances of unconvicted conduct incrementally. . . .
Any other interpretation would render the words chosen by
Congress meaningless,” The legislative history supported this
view, the court found, and implied “that Congress intended to
afford defendants the full panoply of constitutional, statutory
and procedural protections before subjecting them to
incremental punishment for multiple offenses.”

Second, the court determined that § 991(0)(1)(B), whsch
cites § 994(0), “requires the Commission to establish policies
and practices that avoid ‘unwarranted sentence disparities
among defendants with similar records who have been found
guilty of similar criminal conduct.” . . . The plain language of
this subsection indicates that Congress sought, in large part, 1o
cqualize sentences based on convicted criminal conduct. . . .
The legislative history confirms this interpretation.”

In sum, then, the court held that § 1B1.3(a)(2) is “unea-
forceable insofar as it permits offenders to be systematically
penalized for y and temporally distinct property
crimes that have neither been charged by indictment nor
proven at trial.”

U.S. v. Galloway, No. 90-3034 (8th Cir. Sept. 9, 1991)
(Bright, Sr. J.).

Criminal History
CAREER OFFENDER

Seventh Circuit holds “simple possession of a weapon,
without more,” is not a “crime of violence” for career
offender purposes. Defendant was sentenced as a career
offender under § 4B1.1. One of the prior convictions used to
reach career offender statns was a state offense for possession
of a firearm. Possession of a firearm is not specifically listed
asa crime of violence in § 4B1.2, comment. (n.2), nox is force
an element of the offense, so the question, pursuant 1o note
2(B), was whether the actual offense conduct “by its nature,
presented a serious potential risk of physical injury to an-
other.” See U.S. v. Terry, 900 F.2d 1039, 1042-43 (7ih Cir.
1990). Accord U.S. v. John, 936 F.2d 764, 769-70 (3d Cir.
1991); U.S. v. Walker,930F.2d 789, 793-94 (10th Cir. 1991);
U.S. v.Goodman, 914 F.2d 696, 698-99 (5th Cir. 1990); U.S.
v. McVicar, 907 F.2d 1, 1-2 (st Cir. 1990).

The appellate court reversed: “While we agree that the
potential for a dangerous, violent act is enhanced by the
possession of any weapon . . . unless the use of the weapon
is overtly implied it is not a crime of violence under the
Sentencing Guidelines.” Defendant was arrested while
“riding in a Chicago taxi in daylight hours with a handgun
tucked in the waistband of his pants. The gun was not dis-
played or brandished. There is no evidence that even any
touching, gesturing oc reference to the gun occurred. . . . [The
threat posed by a simple possession of a weapon, without
more, does not rise 10 the level of an act that by its nature,
presented a serious potential risk of physical injury to an-
other.’ [U.S.S.G. § 4B1.2, comment. (n. 2).] It is a very fine
line, however .. . . The facts here present a most passive case.
A prior conviction involving any overt action by a defendant
pointing a weapon, drawing a weapon, openly displaying a
weapon, brandishing a weapon, holding a weapon, gesturing
towards a weapon, or any act other than mere passive posses-
sion, would . . . present a sufficient potential for physical
injury to constitute a crime of violence,”

One circuit has held that the “offense of being a felon in
possession of a firearm by its nature” is a crime of violence.
U.S. v. O Neal, 910 F.2d 663, 665-67 (9th Cir. 1990). Other
courts have held that possession is a crime of violence when
other threaicning or violent behavior occurs, See Walker,
supra, 930 F.2d at 794-95 (also fired gun); U.S. v. Alvarez.

[ Not for Citation. Guideline Sentencing Update is provided for information only. It should noi i
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914 F2d 915, 918-19 (7th Cir. 1990) (also struggled with
arresting officer); U.S. v. McNeal, 900F.2d 119, 123 (7th Cir.
1990) (also fired gun); U.S. v. Williams, 892 F.2d 296,304 (3d
Cir. 1989) (same); U.S. v. Thompson, 891 F2d 507, 509 (4th
Cir. 1989) (also pointed fircarm at person).

U.S. v. Chapple, No. 90-1544 (7th Cir. Aug. 20, 1991)
(Kanne, J.) (Posner, ., disseating).

JUVENILE SENTENCES

US. v.Samuels, 938 F.2d 210 (D.C. Cir, 1991) (with two
exceptions, juvenile seatences not counted in criminal history
score under § 4A.1.2(d) may not be used as basis for departure
under § 4A1.3, ps—"Given the inconsistencics in record
keeping noted by the Commission [in Application Note 7 o
§ 4A1.2], permitting courts to base departures on the exis-
tence of ‘reliable’ juvenile records would plainly exaggerate
the sentencing disparities that section 4A1.2(d) is meant 10
curb”; the only exceptions to this rule are found in Application
Note 8, for sentences that provide evidence of similar miscon-
ductor criminal livelihood; also, court may not consider under
§ 4A13, p.s., whether leniency of juvenile sentences that are
not inclded in criminal history merit upward departure, but
may consider leniency of prior adult seatences).

Offense Conduct
Druc QuanTrTY

Eleventh Circuit distinguishes Chapman, holds that
“mixture” in USS.G. § 2D 1.1 does not include “unusable
mixtures.” Defendant pled guilty to importation of cocaine.
She carried sixteen bags filled with cocaine and a liquid. The
bags weighed 241.6 grams, of which 7.2 grams was cocaine
base and 65 grams a cutting agent, with “liquid waste” the
remainder. The district court sentenced defendant on the basis
of the total “mixture” pursuant to § 2D1.1, comment. (n.1).

The appellate court reversed: “The inclusion of the weight
of unusable mixtures in the determination of sentences under
section 2D 1.1 leads to widely divergent sentences for conduct
of relatively equal severity. ... [T]he appellant was sentenced
based oa a total weight of 241.6 grams, despite the fact that
only 72 grams of the mixture constituted a usable or consum-
able drug mixture. This hypertechaical and mechanical ap-
plication of the statutory language defeats the very purpose
behind the Sentencing Guidelines and creates an absurdity in
their application: the disparate and irrational sentencing aris-
ing out of & ‘rational and uniform’ scheme of sentencing.”

The court distinguished Chapmanv. U.S., 111 S.Ct. 1919
(1991): “In Chapman, the LSD and other drugs in carrier
mediums considered by the Court were usable, consumable,
and ready for wholesale or retail distribution when placed on
standard carrier mediums, such as blotter paper, gel, and sugar
cubes. . . . [Tihe cocaine mixture in this case was obviously
unusable while mixed with the liquid waste material.”

The court further held that “the rule of lenity should be
applied to the statute to avoid absurdity and irrationality inthe
application of the Sentencing Guidelines. We therefore hold
that the term ‘mixture’ in U.S.S.G. § 2D1.1 does not include
unusable mixtures.” But ¢f. U.S. v. Mahecha-Onofre 936 F.2d
623, 625-26 (1st Cir. 1991) (suitcase made of cocaine and
acrylic material chemically bonded together was “mixture or
substance” and total weight of suitcase used) [4 GSU #7].

U.S.v. Rolande-Gabriel, 938 F.2d 1231 (11th Cir. 1991).

Departures
SUBSTANTIAL ASSISTANCE
U.S.v.Drown,No.91-1118 (1st Cir. Aug. 14, 1991) (gov-
emment could not defer filing of § SK1.1 motion until after
sentencing because defendant’s cooperation was not yet
complete—such strategy would “impermissibly merge” the
boundaries of § 5K1.1, p.s., designed to reward cooperation
prior to sentencing, and Fed. R. Crim, P. 35(b), which covers
cooperation afier sentencing; also reiterated that court may
not depart under § 5K 1.1 in absence of government motion
“despile meanspiritedness, or even arbitrariness, on the
government's part” (quoting U.S. v. Romolo, 937F .24 20, 24
(1st Cir. 1991)), but if refusal to file motion “is based on
unacceptable standards, such as the infringement of pro-
tected statutory or coustitutional rights, a federal court is
tointervene™). Cf. U.S. v. Howard, 902 F2d 894,
896-97 (11th Cir. 1990) (court must rule on § 5K1.1 motion

at sentencing hearing, may not postpone).

AGGRAVATING CIRCUMSTANCES

USS. v. Faulkner, 934 F.2d 190 (9th Cir. 1991) (may not
departupward, for defendant who pled guilty to five bank rob-
beries, on basis of three robbery counts dismissed in plea bar-
gain and five others government agreed not to charge; follow-
ing U.S. v. Castro-Cervantes, 927 F.2d 1079, 1082 (9th Cir.
1990), which held “sentencing court should reject a plea bar-
gain that does notreflect the seriousness of the defendant’s be-
havior and should not accept a plea bargain and then later count
dismissed charges in calculating the defendant’s sentence™).

EXTENT OF DEPARTURE

US.v.Faulkner,934 F.2d 190 (9th Cir. 1991) (courts may
not analogize to career offender guideline when departure
is warranted because defendant fails to qualify as career
offender only by virtue of technicality). Comtra U S. v. Wil-
liams, 922 F.2d 578, 583 (10th Cir, 1990); U.S. v. Jones, 908
F.2d 365,367 (8th Cir. 1990). Cf. U.S. v. Delvecchio, 920F.2d4
810, 814-15(1 1th Cir. 1991) (should not automatically depart
to career offender levels without analysis of actual criminal
history and purpose of the guideline).

Adjustments
OBSTRUCTION OF JUSTICE

U.S.v.Madera-Gallegos, No.90-50108 (9th Cir. Sept. 18,
1991) (Pregerson, 1.) (reversing enhancement given to defen-
dants who fled to Mexico to avoid arrest when they suspected
something went wrong with drug deal and were arrested after
they retumed nine months later—fact that defendants avoided
amest for nine months does not counteract general rule that
flight from arrest, without more, does not warrant obstruction
of justice enhancement, see § 3C1.1, comment. (n.4(d)); U.S.
v. Garcia, 909 F.2d 389, 392 (9th Cir. 1990); court distin-
guished U.S. v. Mondello, 927 F.2d 1463, 1465-67 (9th Cir.
1991), because there defendant had been arrested, knew he
was expected to tum himself in later, but hid out for two weeks
and attempted to avoid capture when authorities found him).

Note to readers: Beginning with this issue, GSU will list at
the end of case citations or parenthetical summaries the names
of judges whodissented, or dissented in part, from the holding
or holdings summarized.
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Constitutional Challenges

Tenth Circuit holds that the Double Jcopardy Clause
may be violated when a conviction is baséd on conduct that
was used to increase a Guidelines sentence in a prior case.
Defendant was convicted in South Dakota for distributing
methamphetamine. The court included as relevant conduct
963 grams fourd in a search of defendant’s Utah residence,
whichraised his offense level by two, and imposed atwo-level
enhancement for possessing weapons during a drug offense
for weapons found during the same search, Defendant was
sentenced to the statutory maximum of 240 months, within the
guideline range but five months higher than the guideline
maximum if the 963 grams had been excluded.

The government then prosecuted defendant in Utah fed-
eral court for possession with intent to distribute the same 963
grams of methamphetamine and for being a felon in posses-
sion of fircarms (the same weapons used to enhance the South
Dakota sentence). Defendant appealed after the district court
refused his motion to dismiss the indictment, but the Tenth
Circuit affirmed, holding that because defendant had not been
charged in South Dakota for these offenses the Double
Jeopardy Clause’s ban on multiple prosecutions was not
implicated. Also, because defendant had not yet been con-
victed and punished, his claim based on the Clause’s ban
against multiple punishments was not ripe for review. U.S.
v. Koonce, 885 F2d 720, 722 (10th Cir. 1989). Defendant
was found guiity on both charges, and sentenced to 97 months
on the drug charge and 12 months on the weapons charge, to
be served concurrently with the South Dakota sentence, He
also received a 6-year term of supervised release, 10 be
concurrent with the 5-year South Dakota term.

The appellate court held that the Utah sentence for pos-
session violated the “punishment component™ of double
Jjeopardy, basing itsconclusion on three factors. First: “Inboth
the Utah proceeding and the South Dakota proceeding, de-
fendant was punished for the exact same conduct, the pos-
session of Utah methamphetamine with intent to distribute.
Absent evidence that Congress intended such double pun-
ishment, this runs afoul of the Double Jeopardy Clause.”

Second, the court determined that “there is no evidence
that Congress intended that an individual who distributes a
controlied substance should receive punishment both from an
increase in the offense level under the Guidelines in one
proceeding and from a conviction and sentence based on the
same conduct in a separate proceeding.” The court found
“strong support” for this conclusion in the Guidelines them-
selves. Under the “grouping” procedure of the multiplecounﬂ
guideline, “had the government charged Koonce in the Sou

Dakota district court with two separate counts-—one based
upon the methamphetgmine mailed to [South Dakota] and one
based upon the methamphetamine found in {Utah}—he would
have received a sentence iientical to the one that wasimposed
in the South Dakota prosecution . . . . It is difficult to believe
that Congress would have intended the punishment to be
larger if the government chose 10 proceed with two different
proceedings . . . than if it chose to consolidate all of the counts
in one proceeding.”

Lastly, the sentence for the Utah offense violates the
punishment component of the Double Jeopardy Clause “even
though the sentence runs with the South Dakota
sentence.” Following Ball v. US., 470 U.S. 856, 864-65
(1985), the court reasoned that punishment includes “all of
the consequences that flow from a conviction without limit-
ing the concept of punishment to incarceration time, fines,
and other penalties and restraiats explicitly ordered by the
court,” and thus “the absence of an additional prison sentence
does not render the second conviction constitutional.”

On the firearms charge, however, the Double Jeopardy
Clause was not triggered because, under the test in
Blockburgerv. U S.,284 U.S. 299,304 (1932), defendant was
not punished in the different courts for the same offense.
Although the weapons enhancement and the felon in posses-
sion offense “both require proof of posscssion of a firearm,
U.S.S.G. 2D1.1(b)(1) requires proof that the firearm was
possessed . . . during the commission of the drug offense,
while U.S.C. 922(g) requires proof that the accused was a
felon at the time he possessed the firearm.”

US. v. Koonce, No. 90-4081 (10th Cir. Sept. 23, 1991)
(Ebel, 1.).

Sentencing Procedure
EVIDENTIARY ISSUES

Sixth Circuit bolds that courts should conduct an
evidentiary hearing in accordance with the Confrontation
Clause when disputed evidence could increase the Guide-
line sentence. In cach of three cases that were consolidated for
appeal, “the defendant pleaded guilty t0 a drug offense and the
District Court was required to increase his sentence signifi-
cantly under the Guidelines because the Court found on the
basis of disputed facts that he had commitied other drug
offenses for which he had not been convicted. In each case the
other offenses were proved by the hearsay testimony—often
double or triple hearsay—of out-of-court declarants who
remain unidentified. In each case the sentences were in-
creased under the ‘relevant conduct’ or other similar provi-
sions of the Guidelines, and in each case the defendant has

Not for Citation. Guideline Sentencing Update is provided for information only. It should not be cited, cither in opinions or otherwise. ]
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objected that the testimony causing his sentence to be in-
creased is unreliable.” For two defendants, the disputed evi-
dence was used to significantly increase the amount of drugs
and to impose role in the offense enhancements; the other had
his criminal history score increased from category I to VL

The appellate court noted a conflict between the two
circuits that have specifically addressed whether factfinding
under the Guidelines is subject to the Confrontation Clause.
The Eighth Circuit held that “the Confrontation Clause, which

operates independently of the rules of evidence, docs apply.”
US. v. Fortier, 911 F.2d 100, 103 (8th Cir, 1990). The Third
Circuit declined to apply the Clause to sentencing, but did hold
that a heightened standard of scrutiny is required for factual
findings and hearsay when a court “departs upwards dra-
matically” from the guideline range. U.S. v. Kikumura, 918
F.2d 1084, 1102-03 (3d Cir. 1990). The Sixth Circuit agreed
with the Eighth, finding that because of “the vast difference
between the formal, fact-based system of sentencing under the
new code and the old informal system, . . . the reliability of the
district courts’ findings of fact must be tested under the
principles established by the Confrontation Clause,”

“This should not present a serious problem for district
courts in mostcases, In casesthat go to trial, disputed factscan
usually be resolved on the basis of the facts presented at trial,
facts subject to the test of the Confrontation Clause. In guilty
plea situations, the facts are usually undisputed and can often
be stipulated before the sentencing hearing under § 6B1.4 of
the Guidelines. In the cases in which there is a disputed
material fact, the government can decide whether it will
attempt to prove the fact under the Confrontation Clause. In
each such case the government can decide whether it will seek
to enhance the sentence otherwise prescribed by the new code
by proffering and attempting 0 prove such disputed facts,
Upon receiving the government's proffer, district courts may
decide whether the government's proffer of facts—if
proved—would constitute grounds requiring an increased
sentence. If the district court rejects the proffer as immaterial,
itshould sentence the defendant on the basis of the undisputed
facts of the charged offense, the defendant’s criminal history,
and any other aggravating or mitigating factor provided for in
the code. If the district court decides that the proffered evi-
dence in dispute would constitute grounds for an increased
sentence, it should then conduct an evidentiary hearing in
accordance with the Confrontation Clause.”

U.S. v. Silverman, No. 90-3205 (6th Cir. Sept. 17, 1991)
(Merritt, C.1.) (Wellford, Sr. J., dissenting).

BURDEN oF ProoF

U.S. v. Restrepo, No. 88-3207 (9th Cir, Oct. 4, 1991) (en
banc) (Wiggins, J.) (By 7—4 vote, court held that, “for factors
enhancing a sentence under Sentencing Guideline
§ 1B1.3(a)(2),” including uncharged conduct, “due process
does not require a higher standard of proof than preponder-
ance of the evidence to protect a convicted defendant's liberty
interest in the accurate application of the Guidelines, We
emphasize that the preponderance of the evidence standard is
a meaningful one that requires the judge to be convinced ‘by
a preponderance of the evidence that the fact in question

exists.” . . . It is a ““misinterpretation [of the preponderance
test] that it calls on the trier of fact merely to perform an
abstract weighing of the evidence in order to determine which
side has produced the greater quantum, without regard (o its
eﬂ'ectmconvmcmgh:smmdofdwnuthofﬂwpmposmou

asserted.”™™) (dissenting opinions by Judges Pregerson and
Norris, concurring opinion by Judge Tang).

Offense Conduct
DruG QuANTITY

Sixth Circuit bolds that non-distributable, poisonous
by-products should not be included in weight of metham-
phetamine “mixture.” Defendants were convicted on sev-
cral charges related to illegal manufacture of methamphet-
amine. The district court based their sentences on the entire
weight of the unfinished “mixture™ containing “a detectable
amount” of methamphetamine, see U.S.S.G. § 2D1.1(c) (noic
at end of Drug Quantity Table), that was found in a
“Crockpot.” Defendants argued that using the eatire amount
of the mixture was irrational becanse only a much smaller
amount of methamphetamine could have been produced and
the mixture as found contained only a small amount of
methamphetamine along with unreacted chemicals and by-
products that are poisonous if ingested.

The appellate court agreed: “As Chapman [v.U.S., 1118.
Ct 1919 (1991)1 makes clear, ‘Congress clearly intended the
dilutant, cutting agent, or carrier medium to be included in the
weight of those drugs for sentencing purposes....' /d. at 1924,
By diluting the drug with some other substance, the distributor
is increasing the amount of the drug he has-available to sell to
consumers and therefore is appropriately subject to punish-
ment for the entire weight of the mixture. Such is clearly not
the case here. If the Crockpot contained only a small amount
of methamphetamine mixed together with poisonous
unreacted chemicals and by-products, there would have been
no possibility that the mixtare could be distributed w0 con-
sumers. At this stage of the manufacturing process, the de-
fendants were not attempting to increase the amount of
methamphetamine they had available to scll by adding a
dilutant, cutting agent, or carrier medium, but rather were
attempting to distill methamphetamine from the otherwise
uningestable by-products of its manufacture.”

The court remanded “for the district court to conduct an
cvidentiary hearing on this issue. If, as we suspect, the
defendants are cotrect in their assertions as (o the chemical
properties of the contents of the Crockpot, it would be inap-
propriate for the district court to include the entire weight of
the mixture for seatencing purposes. Instead, the district court
would be limited to the amount of methamphetamine the
defendants were capable of producing. See Guidelines
Manual, § 2D1i.1, comment. (n.12).” The Eleventh Circuit
recently reached a similar result when it held that the “unus-
able” portion of & mixture containing cocaine should not be
included in the offense level computation. U.S_ v. Rolande-
Gabriel, 938 F.2d 1231 (11th Cir. 1991) (4 GSU #8).

U.S. v. Jennings, No. 90-3503 (6th Cir. Sept. 16, 1991)
(Martin, 1.).
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Departures

MmGATING CIRCUMSTANCES

Ninth Circuit affirms downward departure based on
“youthful lack of guidance.” Defendant was convicted of
conspiracy to distribute cocaine and rock cocaine. His
guideline range of 360 months to life partly resulted from in-
clusion in the criminal history score of a 1979 manslaughter
conviction when he was 17 years old, but for which he was
sentenced as an adult. The district court, however, found
mitigating circumstances and departed to impose a 17-year
sentence. As the appellate court described it: “The mitigating
circumstance in this case may fairly be characterized as

‘youthful lack of guidance.” Lack of guidance and education,
abandonment by parents and imprisonment at age 17 consti-
tute the elements of this mitigating circumstance. . . [Tlhe
district court departed downward because it bchcved that
Floyd’s youthfu!l lack of guidance had a significant effectboth
on his past criminality and on his commission of the present
offense, Thus, the district court thought (i) that Floyd’s
criminal history category significantly overrepresents the
actual seriousness of his past criminality; and (if) Floyd s base
offense level overrepresents the actual seriousness of his
criminality in the commission of the present offense.”

The appeliate court held that “use of youthful lack of
guidance as a mitigating circumstance is not precluded by any
provision of the [Sentencing Reform] Act or the Guidelines.”
The government.argued that two sections in Chapter 5 of the
Guidelines preclude the mitigating circumstances used here.
Section SH1.6, p.s., for example, states that “[f]lamily ties and
responsibilities and community tics are not ordinarily relevant
in determining whether™ to depart. The court concluded,
however, that this section “recommend]s] against relying on
the present existence of family obligations as a basis for
departure because they reflect the Congressional concern that
convicted criminals with family ties not receive lighter sen-
tences than convicted criminals without such ties. . ., To
construe a provision clearly intended to prohibit heavier
sentences for people lacking family ties as prohibiting lighter
sentences for such people is imputing to Congress an intent it
has not manifested.”

“In any case, the district court did not depart downward
because Floyd presently lacks family ties, but departed, in
part, because he was abandoned by his parentsasa youth. The
provision recommending against departure based on the
presentexistence of family obligations does not even speak to
a departure based on the absence of family guidance at an
carlicrage. ... [T]he mitigating circumstance of youthful lack
of guidance refers to a past condition that may have led a
convicted defendant to criminality. That both mitigating cir-
cumstances involve the prescnce or absence of familial rela-

tionships should not obscure this basic difference between
them-—a difference which is sufficient to place youthful lack
of guidance outside the purview of U.S.S.G. § SH1.6 and to
make ita mitigating factor that is not prohibited under Chapter
Five, Part H of the Guidelines.”

‘The court also held that the district court’s reference to
defendant’s lack of education did not conflict with § SH1.2,
p-s., which states that *[e]ducational and vocational skills are
not ordinarily relevant” to departure decisions: “[T]he district
court merely referred to lack of education in support of its
finding that Floyd lacked guidance as a youth. A provision
recommending against departure based on educational level
do&notspeakwadcparmrebascdmywmmllackof
guidance. In any case, however, in passing 28 U.S.C, § 994(¢),
Congress was preoccupied with ensuring that people who lack
educational skills do not receive heavier sentences than
people who do have such skills. . . . To use this provision to
prohibit a downward departure based on youthful lack of
guidance would be, once again, to impute to Congress an
intent it never manifested.”

The court concluded that because the Guidelines do not
prohibit departure based on youthful lack of guidance, it would
use the “gencral background rule,” assummarizedin § 1B1.4,
that “the court may consider, without limitation, any informa-
tion concerning the background, character, and conductof the
defendant, unless otherwise prohibited by law. . .. We thus
decline the invitation to place additional limitations on miti-
gating circumstances based on personal characteristics of the
defendant and hold that a district court may consider youthful
lack of guidance in determining the appropriate sentence.”

U.S. v. Floyd, No. 89-50295 (9th Cir. Sept. 25, 1991)
(Norris, J.).

U.S. v. Gonzalez, No. 90-1704 (2d Cir. Sept. 23, 1991)
(Oakes, CJ.) (relying on U.S. v. Lara, 905 F.2d 599 (2d Cir.
1990), affirming downward departure to 33 months from
minimum guideline term of 96 months on basis of extreme
vulnerability to assault in prison for 19-year-old defendant
who was “extremely small and feminine looking, and . . . had
the appearance of a fourteen or fifteen year old boy”; rejecting
government arguments, court held that evidence of bisexu-
ality (as was the case in Lara) was not necessary, that defen-
dant need not have been previously victimized or threatened,
and that prison conditions may present pegmissible basis for
departure) (Winter, 1., dissenting).

CriMINAL HiSTORY

U.S. v. Morrison, No. 89-2284 (7th Cir. Oct. 10, 1991)
(Flaum, 1.} (reversing upward departure 10 category V1 based
ondistrict court’s belief that, because one of defendant’s prior
convictions was for a**brutal, exccution-style murder,” place-
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mentin category 11 “seriously underestimated” the severity of
that crime; appellate court held that Sentencing Commission
“consciously chose to award defendants three criminal history
points for every [felony conviction], regardiess of the nature
of the underlying offense conduct. See § 4A1.1. To sanction
the district court's upward departure would fly in the face of
that choice, and invite sentencing courts to create their own
weighing schemes for prior criminal convictions.™).
AGGRAVATING CIRCUMSTANCES

U.S.v.Uccio, 940 F.2d 753 (2d Cir. 1991) (kidnapping and
assault of co-conspirator undertaken in furtherance of offense
was proper ground for upward departure pursuant to § 5K2.4,
p.s.—that section is not limited to actions against innocent
bystanders or targets of the crime).

Adjustments
OBSTRUCTION OF JUSTICE

Fourth Circuit holds obstruction of justice enhance-
ment may not be applied to testifying defendant’s denial
of guilt that isnot believed by jury. Defendant, charged with
conspiracy to distribute cocaine, “took the stand and denied
everything.” After the government's “‘devastating rebuttal,”
the jury convicted the defendant. Her offense level was in-
creased for obstruction of justice because the trial court found
she testified untruthfully at the trial. As the appellate court
noted, “[clommitting or suborning perjury has always been
identified as ‘obstruction of justice’ in the Guidelines Com-
mentary. U.S.S.G. § 3C1.1, comment. (n.1{c)) (Nov. 1989);
Id., comment. (n.3(b)) Nov. 1990).” Every other circuit to
consider the issue has upheld the constitutionality of applying
§ 3C1.1 10 untruthful testimony. See US. v. Contreras, 937
F.2d 1191, 1194 (7th Cir. 1991); U.S. v. Batista-Polanco,921
F.2d 14,22 (1st Cir. 1991); U.S. v. Matos, 907 F2d 274,276
(2d Cir. 1990); U.S. v. Barbarosa, 906 F.2d 1366, 1369-70
(9th Cir.), cert.denied,1115,Ct. 394 (1990), U.S.v. Wallace,
904 F.2d4 603, 604-05 (11th Cir. 1990); U.S. v. Keys, 899 F.2d
983, 988-89 (10th Cir.), cert. denied, 111 S. Ct. 160 (1990);
U.S. v. Wagner, 884 F.2d 1090, 1098 (8th Cir. 1989), cert.
denied, 110 S. Ct. 1829 (1990); U.S. v. Acosta-Cazares, 878
F.2d 945, 953 (6th Cir.), cert. denied, 110 S. Ct. 255 (1989).

The Fourth Circuit, however, held that applying the en-
hancement in this situation unconstitutionally impinged on
defendant’s right to testify: “[W]e fear that this enhancement
will become the commonplace punishment for a convicted
defendant who has the audacity to deny the charges against
him. The government maintained at oral argument that every
defendant who takes the stand and is convicted should be
giventhe obstruction of justice enhancement. . . . It disturbs us
that testimony by an accused in his own defense, so basic o
justice, is deemed 10 ‘obstruct’ justice unless the accused
convinces the jury.”

“We are not satisfied that there are enough safeguards in
place to prevent this enhancement from unfairly coercing
defendants, guilty or innocent, into remaining silent at trial.
Other circuits have revicwed the district court’s finding of
untruthfulness under a ‘clearly crroncous” standard, . .. Of
course, in light of the jury’s verdict of guilt, the district court’s

finding will never be ‘clearly erronecus’ where the verdict is
sustainable; if the verdict cannot be supported, the sentencing
finding will of course be moot.”

“The rigidity of the guidelines makes the § 3C1.1 enhance-
ment for a disbelieved denial of guilt under cath an intolerable
burden upon the defendant’sright to testify in his own behalf.”

U.S. v. Dunnigan, No. 90-5668 (4th Cir." Aug. 30, 1991)
(Hall, J.) (as amended Sept. 12, 1991).

U.S. v. Thompson, No. 90-1305 (7th Cir. Sept. 18, 1991)
(Flaum,].) (improper to give enhancement to defendants who,
during presentence inwestigations, falsely denied they had
used drugs while on bail during the course of trial—revised
Application Note 1 1o § 3C1.1, effective Nov. 1, 1990, states
that “defendant’s denial of guilt (other than a denial of guilt
under oath that constitutes perjury), refusal to admit guilt or
provide information to a probation officer, or refusal to enter
apleaof guilty is not a basis for application of this provision,”
and thus “makes clear” that previous holding to the contrary
inU.S. v.Jordan,890F 24 968,973 (7th Cir, 1989), should not
be followed; however, enhancement for lying to probation
officer about violation of condition of release while awaiting
sentencing was proper—information in respect to
presentence or other investigation for court “comprises a
broader range of inquiries than those pertaining to the
defendant’s guilt or innocence,” and the court “unquestion-
ably had a legitimate interest in monitoring [defendant’s]
compliance with the release conditions it had imposed™).

Criminal History
CAREER OFFENDER PROVISION

US. v. Stinson, No. 90-3711 (11th Cir. Oct. 4, 1991)
(Edmondson, J.) (illegal weapons possession by a convicted
felon “by its nature, presented a serious potential risk of physi-
cal injury 1o another,” U.S.5.G. § 4B1.2, comment. (n.2(B)),
and is therefore “crime of violence™ for career offender pur-
poses). Accord U.S. v. O’ Neal, 910 F.2d 663 (Sth Cir. 1990).

Probation and Supervised Release
REVOCATION OF PROBATION

U.S. v. Williams, No. 91-1219 (8th Cir. Sept. 6, 1991) (per
curiam) (because sentence following probation revocation
must be one that was available at time of original sentencing,
court may not use new guideline chapter seven, effective Nov.
1, 1990, for defendants originally sentenced before that date).

REVOCATION OF SUPERVISED RELEASE

US. v. Fallin, No. 91-1017 (8th Cir. Sept. 23, 1991) (per
curiam) (for defendant who violated supervised release after
Nov. 1, 1990, court “should have considered the policy state-
ments in chapter seven of the guidelines when seatencing Fal-
linafter the revocation of his supervised release™ court’s error
was harmless, however, because this was defendant’s second,
identical violation, and “[gliven Fallin’s blatant defiance of
the court-ordered terms of his supervised release, we believe
the district court properly sentenced Fallin to an appropriate
term of imprisonment within the statutory maximum. . .
Thus, no uscful purpose would be scrved by remanding
Fallin's case to the district court for resentencing.”).
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Adjustments
ACCEPTANCE OF RESPONSIBILITY

Third Circuit holds Fifth Amendment protection
against self-incrimination applies to reduction for accep-
tance of respousibility with respect to related conduct.
Defendant pled guilty o robbing a bank by intimidation. As
part of the plea agreement, a second count of bank robbery
with a dangerous weapon was dismissed. He denied using a
gun during the robbery and the count of conviction did not
require use of a weapon, but the court increased his offense
level for possessing a weapon during a robbery and denied a
§3E1.1 decrease because defendant did not accept responsi-
bility for possession of the gun. Defendant was sentenced ac-
cordingly and appealed, arguing that § 3E 1.1 requires accep-
tance of responsibility only forconductin the countof convic-

tion and requiring a defendant to admit conduct beyond the -

offense of conviction in order to receive the reduction would
violate the self-incrimination clause of the Fifth Amendment.

The appellate court rejected the first argument: “We agree
with the courts that interpret § 3E1.1°s reference to “criminal
conduct’ and the application note’s reference to ‘offense and
related conduct’ as indicating that the sentencing court may
consider whether the defendant has admitted or denied con-
duct beyond the specific conduct of the offense of conviction
in the course of determining whether 10 grant a two-level
reduction for acceptance of responsibility. . . . Accordingly,
we here hold that the terms ‘criminal conduct’ and ‘offense
and related conduct’ in Chapter 3 refer 10 the same bundle of
conduct: all conduct that is ‘relevant’ under § 1B1.3 of the
Guidelines.” Accord U S. v. Mourning, 914 F.2d 699, 705-06
(5th Cir. 1990); U.S. v. Munio, 909 F.2d 436, 439-40 (11th
Cir. 1990) (per curiam); U.S. v. Gordon, 895 F.2d 932, 936
37(@4thCir), cert.denied, 111 S,C1. 131 (1990). Seealso U S.
v. Herrera, 928 F.2d 769, 774-75 (6th Cir. 1991) (affirming
denial of reduction because defendant did not accept respon-
sibility for related conduct). Contra U.S. v. Piper, 918 F.2d
839, 84041 (%th Cir. 1990) (per curiam); U.S. v. Oliveras,
905 F.2d 623, 626-27 (2d Cir. 1990) (per curiam); U.S. v.
Perez-Franco, 873 F.2d 455, 46364 (1st Cir. 1989).

On the Fifth Amendment issue, defendant had the right to
refuse to answer questions in the presentence interview about
whether he possessed a weapon during the robbery because he
could have faced state weapons charges. Whether a denial of
the § 3E1.1 reduction for exercising this right violates the Fifth
Amendment tums on whether that denial is a “penalty” or a
“denied benefit.” The appellate court held it was a penalty:
*“The characterization of a denied reduction in sentence as a
‘denied benefit’ as opposed to a ‘penalty’ cannot be squared
with the reality of the sentencing calculation and conflicts
with decisions of the Supreme Court and pre-Guidclines deci-
sions of this court. . . . [D]enial of leniency is a penalty which
cannot be imposed for the defendant’s assertion of his or her

Fifth Amendment privilege.” Accord U S. v. Oliveras, supra,
at627-28; Perez-Franco, supra, at463.See also US. v. Watt,
910F.2d 587, 590-93 (9th Cir. 1990) (“sentencing courtcannot
consider against a défendant any constitutionally protected
conduct™). Several circuits have held that denial of the reduc-
tion isnota penalty and thus § 3E1.1 does notimplicate the Fifth
Amendment. See Mourning, supra, at 706-07; U.S. v. Trujillo,
906 F.2d 1456, 1461 (10¢h Cir. 1990); Gordon, supra, at 936~
37; U.S. v. Henry, 883 F.2d 1010, 101112 (11th Cir. 1989).
‘The Third Circuit noted, however, that “the Fifth Amend-
mentprivilege against self-incrimination is not self-executing
and thus must be claimed when self-incrimination is threat-
ened.” There are “a few limited exceptions to the rule,” such
as“when the govemmentthreatens to penalize the assertion of
the privilege, and thereby ‘compels’ incriminating testi-
mony,” but the court concluded that “requiring a defendant to
accept responsibility in order to obtain a seatence reduction
is not a threat 1o impose punishment for an assertion of the
privilege. . . . [Tlhe person being questioned may fear that he
or she will be more likely to suffer a penalty if the questions
go unanswered, but the penalty will not be imposed for the
claiming of the privilege. . . . {I}f a defendant does not claim
the privilege when asked during the sentencing process about
acts beyond the acts of the offense of conviction, any subse-
quentstatements are considered voluntary and may be consid-
ered by the sentencing judge in determining whether to grant
a reduction for acceptance of responsibility.” Here, the court
ruled, defendant did not claim the privilege and his statements
to the probation officer were not compelled. Thus, his denial
that he possessed a gun during the robbery could be consid-
ered by the district court in determining he had not accepted
responsibility. (Note: One judge dissented on this point)
The court “emphasize{d] the limited scope of our decision.
This case involves a defendant who voluntarily responded to
questions and denied a portion of the criminal conduct that the
court found w0 have taken place. This case does not involve a
defendant who remained silent when questioned about related
conduct beyond the offense of conviction without claiming
the Fifth Amendment privilege. Nor does it involve a defen-
dant who consistently relicd upon his privilege when ques-
tioned about related conduct beyond the offense of convic-
tion. We express no opinion concerning such cases,” The
court did, however, “venture several words of advice” con-
ceming such cases: “[Where the defendant has consistently
asserted the privilege as to acts beyond those of the offense of
conviction, a sentencing judge . . . obviously must not draw
any inference from the fact that the privilege hasbeen claimed.
...[T]he judge cannot rely on the defendant’s failure 1o admit
to such acts as a basis for denying the two-level reduction. But
that in no way implies an automatic two-level reduction for
such a defendant. The sentencing judge must address the
acceptance of responsibility issue on the basis of ail of the
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record evidence relevant to that issue.” See U.S. v. Skillman,
922 F2d 1370, 1378-79 (9th Cir. 1990) (assertion of Fifth
Amendment rights does not entitle defendant to reduction—
there must be some affirmative acceptance of responsibility).

The court further observed: “Tt is at least questionable
whether a sentencing judge in a case where the defendant has
acknowledged responsibility for the offense of conviction but
has claimed the privilege with respect to aggravating related
conduct can deny the two point reduction based solely on the
defendant’s failure to carry his burden of proof with respect to
the acceptance of responsibility for his criminal conduct.”

US. v. Frierson, No. 90-3382 (3d Cir, Oct. 1, 1991)
(Stapleton, J.) (Garth, J., dissenting in part).

Anusg or PosITioN oF TrusT

U.S. v. Kosth, 943 F.2d 798 (7th Cir. 1991) (reversing
§ 3B1.3 enhancement for abuse of position of trust given w0
businessman who used his merchant account with bank to
commit credit card frand: “There was no special clement of
privatetrustinvolved. . .. As with all credit transactions, there
was an ¢lement of reliance present. However, the relationship
described by the facts in this case was a standard commercial
relationship. The fraud described here does not differ from
any other commercial credit transaction fraud. The defendant
was not an ‘insider’ . . . [but rather] an ondinary merchant
customer of the bank who committed fraud by abusing his
contractual and commercial relationship with iL™).

MuLTieLE CounTs

U.S. v. Bruder, No. 90-1931 (7th Cir. Sept. 27, 1991) (en
banc) (Ripple, 1.) (five judges dissenting on this issue). Court
reversed failure to group offenses of convicted felon in pos-
session of firearm and possession of unregistered firearm that
involved the same weapon. Because these offenses were not
specifically listed in § 3D1.2(d), the main inquiry was whether
they “involved substantially the same harm.” Court held they
did, reasoning that “society” was the victim of both crimes,
both statutes that were violated have the same goal, and a
convicted felon—who cannot legally register a fircarm—will
“pecessarily violate[] the registration statute as well as the
felon in possession statute.” The court also determined that
this case fit “the guidelines’ directive that some counts ‘are so
closely intentwined with other offenses that conviction for
ttmnadumﬂywouldmtwarmmmumngthegmdehne
range.’' US.S.G. Ch. 3, Pant D, Introductory Commentary.”
Sec also U.S. v. Riviere, 924 F.24 1289, 1306 (3d Cir. 1991)
(unlawful delivery of fircarms should be grouped with un-
lawful possession of weapon by felon). The court distin-
guished U.S. v. Pope, 871 F.2d 506, 509-10 (5th Cir. 1989)
(unlawful possession of weapon need not be grouped with
unlawful possession of silencer for different weapon), and
US. v. Bakhiiari, 913 F.2d 1053, 1062 (2d Cir. 1990) (un-

lawful possession of weapon need not be grouped with pos-
session of silencer for same weapon).

Relevant Conduct

STIPULATION TO A MORE SERIOUS QOFFENSE

U.S. v. Day, 943 F.2d 1306 (11th Cir. 1991) (defendant’s
written stipulation in formal plea agreement to facts that
described buming of boat to fraudulently collect insurance
proceeds as “‘the arson job” was “a stipulation that specifically
establishe[d the] more serious offense” of arson, and the

district court properly used § 1B1.2(a) to sentence defendant
under arson rather than fraud guideline; appellate court rea-
soned that, in light of Supreme Court’s analysis of § 1B1.2(a)
in Braxtonv. U.S., 111 S. Ct 1854 (1991), a defendant need
notexpressly agree that the stipulated facts establish the more
serious offense, and the relevant inquiry is “whether, as a
matter of law, the facts provided the essential elements of the
more serious offense™).

Departures

MImGATING CIRCUMSTANCES

U .S.v.Glick,No.91-5505 (4th Cir. Oct. 8, 1991) (Wikkins,
1.) (conduct over ten-week period involving number of ac-
tions and exteasive planning cannot be construed as “single
act of aberrant behavior™ that warrants downward departure,
USS.G. Ch. 1, Pu A, 4d), p.s., disagreeing with U.S. v.
Takai, 930 F.2d 1427, 143334 (9th Cir. 1991) (conduct dur-
ing bribery offense that occurred over eight-day period was
“single act of aberrant behavior™); also held that significantly
reduced mental capacity, § 5K2.13, p.s., “need not be the sole
cause of the offense to justify departure, but should ‘com-
prise(] a contributing factor in the commission of the offense.’
U.S. v.Rucklick, 919 F.2d 95, 97-98 (8th Cir. 1990),” accord
U.S. v. Lauzon, 938 F.24 326, 331 (1st Cir. 1991)).

U.S. v. Bruder, No. 90-1931 (7th Cir. Sept. 27, 1991) (en
banc) (Ripple, J.) (defendant’s *post-offense rehabilitation™
was “‘equivalent’ toacceptance of responsibility” and sentenc-
ing court “properly refused to depart” downward). Accord
U.S. v. Van Dyke, 895 F.2d 984, 987 (4th Cir.), cert. denied,
1118.C.112(1990).Seealso U S. v. Williams, 891 F.2d 962,

966 (1st Cir. 1989) (desire Lo reform not basis for departure).

EXTENT OF DEPARTURE

US. v. Baez, 944 F.2d 88 (2d Cir. 1991) (affirming use of
analogy to multiple counts guideline, pursuant to U S. v. Kim,
896F 24678, 684-85 (2d Cir. 1990), to impose upward depar-
ture on counterfeiting defendant who kidnapped and threat-
ened potential witness—sentencing court concluded obstruc-
tion of justice enhancement was inadequate, analogized con-
ductto offense of witness tampering, and sentenced defendant
under guideline range that would have applied under § 3D1.2;
appeliate court also explained that “the multi-count analysis
is to provide only guidance as to the extent of a departure, not
arigid formula. . . . The point of Kim is to use the multi-count
analysis and the sentencing table as useful guidance . .., not
to precipitate a time-consuming analysis of every possible
calculation of arguably relevant circumstances.™).

Appellate Review

DEPARTURES

U.S.v.Glick,No.91-5505 (4th Cir. Oct. 8, 1991) (Wilkins,
J.) (departure based on proper and improper factors may be
upheld if proper factor justifies magnitude of departure,
adopting approach set forthin U.S. v. Diaz-Bastardo ,929F.2d
798,800 (1st Cir. 1991) (see 4 GSU #3)). Accord U.S. v. Alba,
933F.2d 1117 (2d Cir. 1991); U.S. v. Franklin, 902 F24 501
(Tth Cir.), cert. denied, 111 8. Ct. 274 (1950); U.S. v.
Rodriguez, 882 F.2d 1059 (6th Cir. 1989), cert. denied, 110 8.
CL 1144 (1990). Contra U S. v. Zamarippa, 905 F.2d 337
(10th Cir. 1990); U.S. v. Hernandez-Vasquez, 884 F.2d 1314
(9th Cir. 1989) (per curiam).
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Offense Conduct
Druc QUANTITY

Seventh Circuit emphasizes that quantity of drugs
attributed to co-conspirators must be calculated for each
individual based on what was ‘“reasonably foreseeable”
within the scope of that defendant’s agreement. Defen-
dants were partof a large-scale heroin distribution scheme that
operated over a three-year period. Some were in the con-
spiracy from the start while others joined at various stages. All
appealed their sentences, claiming that the district court
improperly used the entire amount of heroin distributed dur-
ing the course of the conspiracy o calculate their base offense
levels under US.S.G. § 1B1.3(a). The appellate court af-
firmed some sentences, but remanded others for individual-
ized consideration of those defendants’ scope of involvement
in the conspiracy and the amount of heroin for which they
could be held responsible.

Under the relevant conduct guideline, a co-conspirator is
held accountable for “conduct of others in furtherance of the
[conspiracy] that was reasonably foreseeable by the defen-
dant.” § 1B1.3(a), comment. (n.1). The commentary further
states that “the scope of the jointly-undertaken criminal activ-
ity,and hence relevant conduct, is not necessarily the same for
every participant. Where it is established that the conduct was
neither within the scope of the defendant’sagreement, nor was
reasonably foresceable in connection with the criminal ac-
tivity the defendant agreed to jointly undertake, such conduct
is not included in establishing the defendant’s offense level
under this guideline.”

Based on the Guidelines and parallel case law on con-
spiracy, the appellate court concluded that “there are two
limiting factors on the use of conduct in calculating the
seatence of a conspiracy defendant. The conduct must be 1) in
furtherance of the conspiracy and 2) reasonably foresecable to
the defendant.” In a drug conspiracy, a defendant “will not be
held accountable for prior or subsequent conduct that was not
a reasonably foresceable element of the criminal activity
agreed 10 by the defendant, even if the conduct involved the
distribution of the same controlled substance by other defen-
dants. . . . [Tlhe most relevant factor in determining the
reasonable foreseeability of conduct engaged in by co-con-
spirators in an intricate and longstanding conspiracy is the
scope of the defendant’s agreement with the other conspira-
tors.”

Accordingly, the court held that a defendant who was a
member of the conspiracy for less than two months but
allegedly “knew of” the scope of the conspiracy prior to
joining (he had been a heroin user and lived across the street
from the leader of the conspiracy) should not have had his
offense level based on all of the drugs distributed: “Reason-
able foreseeability refers to the scope of the agreement that the
defendant entered into when he joined the conspiracy, not to

the drugs defendant may have known aboutas a function of his
individual consumption. .. . To sentence a defendant based on
the entire amount of drugs distributed requires that this
amount be reasonably foreseeable with respect to the agree-
ment that the defendant entered into. He may not be held
responsible for the total quantity of drugs simply because he
might have been aware that [the leader of the conspiracy]
operated a large-scale drug organization,”

Remanding, the court instructed the sentencing court “1o
scrutinize the agreement that [each] individual defendant
entered into 10 determine whether he actually agreed o
become involved inaconspiracy to distribute a given quantity
of drugs—here more than 10 kilograms of heroin. . . . In order
to seatence a defendant based on the entire quantity of drugs
distributed in a conspiracy, when the defendant has joined the
conspiracy inilslate stages, it must be shown that those earlier
transactions were reasonably foresecable to him. The Govern-
ment must show that the defendant agreed to a conspiracy
whose scope included so large a distribution of heroin. The
judge may sentence a late entrant on the basis of all the drugs
distributed only if the eartier distributions occurred as part of
the conspiracy to which the defendant agreed. . . . Further-
more, he may not be sentenced according to all of the heroin
distributed after he agreed to join the conspiracy if in agreeing
to conspire, he reasonably foresaw a lesser amount.”

The court added that the sentencing court must “set[] forth
thereasons why [a] particular amount of drugs was reasonably
foreseeable™ to each defendant for sentencing

U.S. v. Edwards, 945 F.2d 1387 (7th Cir. 1991).

U.S.v.Restrepo-Contreras, 942 F 24 96,99 (15t Cir. 1991)
(following Chapman v. U .S., 111 S. Ct. 1919 (1991) (weight
of LSD “mixturc” includes carrier), and U.S. v. Maheche-
Onofre, 936 F.2d 623,626 (15t Cir. 1991) (suitcase made from
cocainechemically bonded with acrylic was*“mixture™), hold-
ing that total weight of statues made of twenty-one kilograms
of beeswax and five kilograms of cocaine should be counted
under § 2D1.1 as “mixture or substance” containing cocaine).
ButseeU.S.v.Jennings, 945F.2d 129, 13637 (6th Cir. 1991)
(unusable, poisonous by-products should not be included in
weight of methamphetamine mixture); U.S. v. Rolande-
Gabriel, 938 F.2d 1231, 1238 (11th Cir. 1991) (weight of
“unusable” part of cocaine mixture should not be included).

Relevant Conduct

INCRIMINATING STATEMENTS DURING COOPERATION

Fourth Circuit holds that sentencingeourtmay not use
information protected under U.S.S.G. § 1B1.8(a) as basis
for denying substantial assistance departure. Defendant
pled guilty to possession of cocaine with intent to distribute.
The plea agreement stated that defendant would assist the
government in the investigation of others, and, pursuant to
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U.S.S.G. § 1B1.8(a), any self-incriminating evidence re-
vealed as part of his cooperation would not be used against
him in any further criminal proceedings. In return the govern-
ment would recommend a departure for substantial assis-
tance, & seatence at the low end of the guideline range, and a
reduction for acceptance of responsibility. The defendant and
government fulfilled their respective parts of the bargain.
However, during defendant’s cooperation he admiited 1o
selling sizable quantities of marijuana over several years, and
the district court took this into account in denying the substan-
tial assistance motion and sentencing defendant at the top of
the guideline range. Defendant appealed, arguing that
§ 1B1.8(a) precluded the use of this information.

The appellate court agreed and reversed. Application Note
1to § 1B1.8(a) states in part that “the policy of the Commis-
sion is that where a defendant as a result of [such] a coop-
eration agreement . . . reveals information that implicates him
in unlawful conduct not already known to the govermnment,
such defendant should not be subject 1o an increased seatence
by virtue of that cooperation where the govemment agreed
that the information revealed would not be used for such
purpose.” The court found that “there is no question that,
contrary to the guidclines® expressed policy, Malvito has been
‘subjected to an increased seatence by virtue of This] coopera-
tion where the government agreed that the information re-
vealed would not be used for such purpose.’ Were we to allow
Malvito's sentence to stand, not only would this policy be
frustrated, but an important and common investigative tool
would lose some potency.”

The court concluded: “The district court is not bound by
the govemment'’s recommendation that it make a substantial
mmwcdq:arm On the other hand, U.S.S.G. § 1B1.8
requires it to honor the government’s promise that self-
incriminating information volunteered by the defendant
under a cooperation agreement will not subject the defendant
to a harsher sentence. In short, the district court could have
denied Malvito the downward departure for almost any rea-
son, butnot for the reason it gave.” The courtnoted the general
rule that refusals to depart “‘are ordinarily not appealable,” but
held that this sentence “was imposed as aresult of an incorrect
application™ of the guidelines, and as such was appealable
under 18 US.C. § 3742(a)(2). Because resentencing was
required on this ground, the court did not decide the issue of
sentencing at the top of the guideline range.

U.S. v.Malvito, 946 F.2d 1066 (4th Cir. 1991) (Wilkins, J.,
dissenting).

Departures

MmGATING CIRCUMSTANCES

U.S. v. Harrington, No. 90-3176 (D.C. Cir. Oct. 25, 1991)
(Ginsburg, J.) (Silberman, J., dissenting; Edwards, J., con-
curring) (reversing 741 F. Supp. 968 (D.D.C. 1990)—"post-
offense [drug] rehabilitation is the type of conduct properly
considered in determining whether [defendant] is cligible
fora reduction in sentence under U.S.S.G. § 3EL.1" for
acceptance of responsibility and therefore nota proper ground
for downward departure, accord U.S. v. Van Dyke, 895 F2d
984, 986-87 (4th Cir.), cert. denied, 111 S. Ct. 112 (1990);

but agreeing with U.S. v. Sklar, 920 F.2d 107, 115-17 (1st
Cir. 1990), that an “extraordinary” case of rehabilitation
could warrant departure). See aiso U.S. v. Martin, 938 F.2d
162, 163-64 (9th Cir. 1991) (departure for drug rehabilita-
tion precluded by § SH1.4,p.s.); U.S. v. Pharr, 916 F.2d 129,
133 (3d Cir. 1990) (same), cert. denied, 111 S. CL 2274
(1991). Contra U.S. v. Maddalena, 893 F.2d 815, 818 (6th
Cir. 1989).

U.S. v.White, 945 F.2d 100, 102 (5th Cir. 1991) (reversing
downward departure based on defendant’s youth: “The guide-
lines have adequately taken into consideration the defendant’s
age in § SH1.1, specifying extremely limited circumstances
under which a sentencing court may use age in departing from
the applicable range. The circumstance of being young is not
a permissible consideration under the guidelines.”). Accord
U.. v. Diagi, 892 F.2d 31, 34 (4th Cir. 1990).

AGGRAVATING CIRCUMSTANCES

U.S.v.Klotz, 943F.2d 707, 710 (7th Cir. 1991) (US S.G.
§ 5K1.2, p.s.—*A defendant’s refusal to assist authorities in
the investigation of other persons may not be considered asan
aggravating sentencing facior”—precludes upward departure
for failure to assist authorities but “does not forbid a judge o
consider the extent of assistance when selecting a sentence
within the guideline range”).

Adjustments

OBSTRUCTION OF JUSTICE

U.S.v. Austin, No.91-1245 (1st Cir. Oct. 8, 1991) (Hill, J.)
(reversed—district court improperly refused to impose en-
hanceznent despite finding that defendafit committed perjury
during hearing on his motion to withdraw guilty plea: “[Wle
hold that, upon finding Appellant had perjured himself during
the Fed. R. Crim. Pro. 32(d) hearing, the district court was,
without discretion, mandated to enhance the Appeliant’s base
offense level by two levels as prescribed by . .. § 3CL1. The
offensc level enhancement applies to unsuccessful and foolish
attempts as well as the more savvy attempts at perjury. The
cnhancement applies regardless of whether the perjury was
attempted before a judge or jury.”). Accord U.S. v. Avila, 905
F.2d 295, 297 (9th Cir. 1990) (enhancement mandatory once
court finds facts sufficient to constitute obstruction); U.S. v.
Roberson,872F.2d 597,602 (5thCir.), cert. denied, 110S.Ct.
175 (1989).

Appellate Review

U.S. v. Jones, No. 90-3266 (D.C. Cir. Oct. 25, 1991)
(Wald, J.) (adopting three-part test set forth in U.S. v. Diaz-
Bastardo, 929 F.2d 798, 800 (1st Cir. 1991) (see 4 GSU #3),
for reviewing departure based on both proper and improper
grounds). Accord U S. v. Glick, 946 F.2d 335 (4th Cir. 1991).
For other circuits’ positions see 4 GSU #11.

Note: U.S. v. Galloway, 943 F.2d 897 (8th Cir, 1991), which
narrowed the scope of the relevani conduct provision,
§ 1B1.3(a), was vacated Nov. 20, 1991, and rehearing enbanc
granted with argument set for Jan. 6, 1992,
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Departures
MmiGATING CIRCUMSTANCES

Eleventh Clrcuit holds downward departure for di-
minished capacity properly precluded for violent offense.
Defendant pled guilty to bank robbery and a related weapon
charge, He argued fora downward departure, claiming that he
committed the offense while suffering from severe depression
and diminished capacity as a result of serious financial prob-
lems. The district court indicated that “diminished capacity
. . .would apply to this case,” but ruled that it had no discretion
to grant a departure because § 5K2.13, p.s., prohibits depar-
ture for diminished capacity in violent offenses. The appellate
court affirmed.

Defendant claimed on appeal that his mental state could be
considered under 18 U.S.C. § 3661, which states that “[n]o
limitation shall be placed on the information conceming the
background, character, and conduct™ of a defendant when
imposing sentence. Under 28 U.S.C. § 994(d), however, the
Sentencing Commission was required to place limits on the
consideration at sentencing of certain information, including
“mental and emotional condition.” Any conflict or inconsis-
tency between the two sections is resolved, the appellate court
held, by 18 US.C. § 3553(b), which directs courts to impose
seatence within the guideline range barring circumstances not
adequately considered by the Commission: “By reading
§ 3661 together with § 3553(b) it becomes clear that § 3661 is
designed to make sure that no limitation is placed on informa-
tion available to the district court, as long as the information
was not already considered by the Sentencing Commission in
formulating the guidelines. . . . Hence, § 3661 is a safety net.
... [T]he Sentencing Commission determined that mental and
emotional conditions could not be considered as a mitigating
factor if the defendant committed a violent crime. Since
Fairman committed armed bank robbery, acrime of violence,
his mental and emotional condition could not be considered™

for departure.
US. v. Fairman, 947 F.24 1479 (11th Cir. 1991).

EXTENT OF DEPARTURE

US. v. Rosado-Ubiera, 947 F.2d 644 (2d Cir. 1991) (per
curiam) (vacating sentence and remanding: even though sen-
tencing court intended to depart downward, it failed to de-
temmine whether defendant should receive downward adjust-
ment under § 3B1.2(a) for minimal role in offense-—appli-
cable guideline range is starting point for departure, and here
the downward departure resulted in longer sentence than
lower end of guideline range that would have applied if role in
offense dispute was resolved in defendant’s favor). See U.S.
v. McCall, 915 F.2d 811, 813 (2d Cir. 1990) (guideline range
is point of reference for any departure and should be correctly
calculated); U.S. v. Talbou, 902 F.2d 1129, 1134 (4th Cir.
1990) (same); U.S. v. Roberson, 872 F.2d 597, 608 (5th Cir.)
(same), cert. denied, 110 S. Ct. 175 (1989).

SUBSTANTIAL ASSISTANCE DEPARTURE

U.S.v.Robinson,No. 89-3262 (11thCir. Dec. 9, 1991) (per
curiam) (vacated and remanded because district court granted
downward departure without ruling on government's
§ 5K1.1, p.s., motion or otherwise articulating reasons for
departure as required by 18 U.S.C. § 3553(b): “[Tlhe senténc-
ing judge, when faced with a section SK1.1 motion, must rule
on it before imposing sentence. . . . On remand, therefore, the
court shall, after finding the relevant seatencing facts and the
appropriate guideline range, rule on the Government's mo-
tion. If the court denics the motion, it shall then give the
defendant an opportunity to articulate grounds, if any he has,
for a downward departure .. ..").

Offense Conduct
Druc QuaNTTTY

US. v. Tabares, No. 91-1273 (1st Cir. Nov. 14, 1991)
(Breyer, CJ.) (court properly included in base offease level
quantities of drugs evidenced by entries in notebook found in
conspiracy defendant’s apartment at time of amest, where
evidence indicated those amounts were partof conduct related
to offense of conviction, see § 2D1.4, comment. (n.2) judge
may consider . . . financial or other recofds™). Accord U.S. v.
Cagle, 922 F.2d 404, 407 (7th Cir. 1991); US. v. Ross, 920
F.2d 1530, 1538 (10th Cir. 1990). See also U.S. v. Straughter,
No. 91-3002 (6th Cir. Nov. 14, 1991) (Brown, Sr. J.) (records
of drug payments found in co-conspirator’s purse provided
support for finding of larger amount of cocaine than that
seized during arrests).

U.S.v. Hicks,No.90-5627 (4th Cir. Oct. 23,1991, amended
Nov. 21, 1991) (Houck, Dist. J.) (sentencing court properly
converted cash scized from defendant, which had come from
drug sales related to offense of conviction, into estimated
cocaine quantity to calculate base offense level under
§3 2D1.1(a)(3), 2D14, comment. (n.2)). Accord US. v.
Gerante, 891 F.2d 364, 368-69 (1st Cir. 1989). See also U S.
v. Duarte, No. 91-1203 (7th Cir. Dec. 10, 1991) (Flaum, J.)
(dividing cash amount by price perkilogram to estimate quan-
tity of cocaine “is perfectly acceptable under the Guidelines™).

Relevant Conduct

US. v. Duarte, No. 91-1203 (7th Cir. Dec. 10, 1991)
(Flaum, J.) (vacating sentence and remanding: district court
found defendant accountable for 5 kilograms of cocaine, not
just 1.177kilograms actually seized, but did notexplicitly find
additional cocaine was “‘part of the same course of conduct or
common scheme or plan™ as conspiracy and-possession of-
fenses of conviction, §1B1.3(a)(2)—"court should explicitly
state and support, either at the sentencing hearing or (pref-
erably) in a written statement of reasons, its finding that the
unconvicted activities bore the necessary relation to the
convicted offense™).

Fy
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Adjustments

ACCEPTANCE OF RESPONSIBILITY

U.S.v.Reed,No. 90-6502 (6th Cir. Dec. 4, 1991) (Milburn,
1.) (§ 3E1.1 reduction properly denied defendant who con-
tinued credit card fraud while in jail awaiting sentencing:
“continued criminal conduct is incompatible with the idea of
acceptance of responsibility”; willingness to ncknowledge
offense and accept punishment insufficient absent contrition,
which “has been recognized by thiscomnampoacmof
adefendant's acceptance of . Contrition may be
the best predictor of a successful rehabilitation, and those who
. . . continue their crimes in jail and do not voluntarily with-
draw from their criminal conduct demonstrate the opposite™).
ROLE IN OFFENSE

U.S.v.Rotolo,No.91-1436(1st Cir. Dec. 3, 1991) (Breyer,
CJ.) (Affiring enhancement for aggravating role under
§ 3B1.1(c) and holding that sentencing court may, but is not
required to, compare defendant’s role to “average” participant
in that type of offense. Court distinguished U.S. v. Daughtrey,
874 F24d 213, 216 (4th Cir. 1989), which concerned adjust-
ment under § 3B1.2 for mitigating role and stated that “cach
participant’s individual acts and relative culpability [should
be measured] against the elements of the offense of convic-
tion.” The court here noted that language in the commentary
to § 3B1.2, which indicates a defendant’s mitigating role is to
be compared to “the average participant,” is absent from the
guideline and commentary for aggravating roles in § 3B1.1.
The court concluded: “We do not read the ‘aggravating role’
guideline as absolutely forbidding a court from making com-
parisons to the ‘average’ participant. . . . But, the Guideline
does not legally require it todo s0.”). See also U.S. v. Palinkas,
938 F.2d 456, 460 (4th Cir. 1991) (applying Daughtrey, add-
ing: “The critical inquiry is thus not just whether the defendant
has done fewer ‘bad acts’ than his codefendants, but whether
the defendant’s conduct is material or essential to committing
the offense.™); U.S. v. Caruth, 930 F.2d 811, 815 (10th Cir.
1991) (in “minimal participant” case, holding “Guidelines
permit courts . , . to compare a defendant’s conduct . . . with
the conduct of an average participant in that type of crime™).

OBSTRUCTION OF JUSTICE

US. v. De Felippis, No. 90-3603 (7th Cir. Dec. 6, 1991)
(Moran, Chief Dist. J., by desig.) (reversed: false statements
to probation officer about employment history were not
*“material” because “the factual inaccuracies in his represen-
tations could not have influenced his sentence, even if be-
lieved,” see § 3C1.1, comment. (nn.3(h) & 4(c); note, how-
ever, that even if not “material,” “false information does . . .
have a bearing on the trial court’s rejection of a. . . reduction
for acceptance of responsibility™). See also U.S. v. Tabares,
No.91-1273 (1st Cir. Nov. 14, 1991) (Breyer, CJ.) (reversed:
obstruction under § 3C1.1 mustbe both willful and material —
here defendant had provided false social security number to
probation officer, but there was no evidence he did so “will-
fully” or materially impeded presentence investigation).

U.S.v. Hicks,No.90-5627 (4thCir. Oct. 23, 1991, amended
Nov. 21, 1991) (Houck, Dist. J.) (proper to apply § 3C1.1
enhancement to defendant who threw cocaine out of car dur-
ing high-speed chase, e ven though he later helped recover the

168 drugs, and it was not inconsistent to apply § 3C1.1 and then

grant § 3E1.1 reduction for cooperation, see § 3EL.1, com-
ment. (n.4); enhancement under § 3C1.1 also warranted for
false financial information, which would have affected impo-
sition of fine, even though information was later corrected).

Sentencing Procedure
PRESENTENCE INTERVIEW

U.S.v.Hicks,No.90-5627 (4thCir. Oct. 23, 1991, amended
Nov. 21, 1991) (Houck, Dist. .} (“"Miranda warnings are not
required prior (o routine presentence interviews.* Accord U S.
v. Cortes, 922 F2d 123, 126-27 (2d Cir. 1990); U.S. v.
Rogers, 921 F2d 975, 979-80 (10th Cir.), cert. denied, 111 S.
Ct 113 (1990); U.S. v. Davis, 919 F.2d 1181, 1186-87 (6th
Cir. 1990); U S. v.Jackson, 886 F.2d 838, 841-42 n.4 (7th Cir.
1989) (per curiam). Similarly, “there is no [Sixth Amend-
meat] right at a routine presentence interview because [if] is
not a critical stage of the criminal proceedings.” Accord U.S.
v. Woods, 907 F.2d 1540, 1543 (5th Cir. 1990), cert. denied,
111 8. C1. 792 (1991); Jackson, 886 F.2d at 845. Comtra U S.
v. Herrera-Figueroa, 918 F.2d 1430, 1433 (9th Cir. 1990)
(must allow attorney if requested by defendant). In any event,
defendant had no right to make false statement to probation
officer: “At best, Hicks could have refused to answer the
question or requested the presence of his atomey. Under no
circumstances was he free to give a false answer.”).

Criminal History

CAReer OFFENDER PROVISION

US. v. Wilson, No. 90-5203 (4th Cir. Dec. 3, 1991)
{(Wilkinson, J.) (Guidelines mandate “categorical approach”
to whether predicate offense constitutes *crime of violence™
under § 4B1.1 “rather than a particularized inquiry into the
facts underlying the conviction,” and district court properly
refused to look into actual circumstances of defendant’s 1976
robbery conviction because robbery is listed as violent crime
in §4B1.2, comment. (n.2) (1991): “Under the plain language
of the Guidelines, we conclude that Wilson's robbery offense
constitutes a ‘crime of violence’ and that we need not—
mdeed,mustnot—-looktothespecﬁcfncmaxﬂcircum
stances underlying it.™). Accord U.S. v. McAllister, 9271 F.2d
136, 138-39 (3d Cir. 1991); U.S. v. Selfa, 918 F.2d 749, 751
(th Cir.), cert. denied, 111 S. Ct. 521 (1990); US. v.
Gonzalez-Lopez, 911 F.2d 542, 547 (11th Cir. 1990), cert.
denied, 111 S.CL 2056 (1991); US. v. Carter, 910F.2d 1524,
1532~33 (7th Cir. 1990), cert. denied, 111 S. Ct. 1628 (1991).

Remanded for Rehearing En Banc, Vacated:

US.v.Davern, 937 F.2d 1041 (6th Cir. 1991) (sentencing
steps prescribed in § 1B1.1 are inconsistent with 18 U.S.C.
§ 3553, courts directed to follow statute rather than guideline
for departures) (vacated Sept. 26, 1991). See 4 GSU #6.

. US. v. Silverman, 945 F.2d 1337 (6th Cir. 1991) (courts
should conduct evidentiary hearing in accordance with Con-
frontation Clause when disputed evidence could increase
sentence) (vacated Dec, 4, 1991). See 4 GSU #9,

Certiorari Granted:

U.S.v.Wade,936F.2d 169 (4th Cir. 1991) {absent commit-
ment in plea agreement to move for substantial assistance
deparure, government need not explain refusal 10 make
motion) (cert. granted Dec. 9, 1991). See 4 GSU #5.
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Sentencing Procedure

PRESENTENCE INTERVIEW

Sixth Circuit holds there Is no Sixth Amendment right
to counsel at presentence interview, but advises probation
officers to honor such requests. Defendant met with the
probation officer on three occasions, twice without counsel.
Although nothing in the record indicated that he requested
counsel or that his counsel advised the probation officer that
no interviews should be conducted in the absence of counsel,
defendant claimed on appeal that he was deprived of his Sixth
Amendment right to counsel.

The appellate court affirmed, joining the Fourth, Fifth,
and Seventh Circuits in holding that in a non-capital case the
presentence interview is not a “critical stage of the prosecu-
tion” where the right to counsel attaches. See U.S, v. Hicks,
948 F.2d 877, 885-86 (4th Cir. 1991); U.S. v. Woods, 907
F.2d 1540, 1543 (Sth Cir. 1990), cert. denied, 111 S. Ct. 792
(1991); U.S. v. Jackson, 886 F.2d 838, 845 (7th Cir. 1989)
{per curiam).

However, the court agreed with the reasoning of U.S. v.
Herrera-Figueroa, 918 F.2d 1430, 1437 (9th Cir. 1990)
(as amended Feb. §, 1991), in which the Ninth Circuit exer-
cised its supervisory powers to require probation officers
to honor requests for attorneys at presentence interviews.
Because defendant had not made such a request here, the
court did not specifically establish a similar rule, although
it stated that it “would be prepared, in the exercise of our
supervisory powers,” 10 do so. The court did recommend
that, “[i}f a defendant requests the presence of counsel—or if
an attorney indicates that his client is not to be interviewed
without the attorney being there—the probation officer
should honor the request.”

US. v. Tisdale, No. 90-3302 (6th Cir. Jan. 2, 1992)
{Nelson, J.).

PROCEDURAL REQUIREMENTS

Eighth Circuit urges district courts to give “tailored
explanations” for sentence when guideline range exceeds
24 months in order to avoid unnecessary appeals and
remands. Defendant was sentenced at the top of the appli-
cable guideline range of 168-210 months. He appealed,
arguing that the district court had not adequately stated the
“reason for imposing a sentence at a particular point withinthe
range” as is required under 18 U.S.C. § 3553(c)(1) for ranges
exceeding 24 months.

The appellate court affirmed, holding that the district court
adequately explained the sentence in this case, but expressed
concern “about the rising numberof appealsinvolving section
3553(c)(1). In the interest of judicial economy, we urge
seniencing courts to refer to the facts of each case and explain
why they choose a particular point in the sentencing range.
U.S. v. Veteto, 920 F.2d 823, 826 & n.4 {11th Cir. 1991); see

also US. v. Chartier, 933 F.2d 111, 117 (2d Cir. 1991) (sen-
tencing judge should demonstrate thoughtful discharge of
obligation imposed by section 3553(c)(1) with degree of care
appropriate to severity of punishment selected). In addition to
informing the defendant and public why the sentencing court
selected a particular sentence, the court’s explanation ‘pro-
vides information 1o criminal justice researchers' and *assists
the Sentencing Commission in its continuous reexamination
of its guidelines and policy statements.’ . . . We believe
tailored explanations by sentencing courts will preclude many
appeals and pointless remands. See U.S. v. Georgiadis, 933
F.2d 1219, 1223 (3d Cir. 1991).”

US. v. Dumorney, Ne. 91-1719 (8th Cir. Nov. 21, 1991)

(Fagg, J.).

Seventh Circuit advises courts to refrain from impos-
ing sentence on any Guidelines counts until judgment is
reached on all counts. A jury found defendant not guiity on
two counts, guilty on one count, and was unable 0 reach a
verdict on two other counts. The district court granted a
mistrial on the hung jury counts and sentenced defendant 1046
months on the count of conviction, but stayed execution of
sentence pending appeal. The defendant-did appeal his con-
viction and sought dismissal of the outstanding indictments on
the hung jury counts. The appellate court held it did not have
jurisdiction because there is no final, appealable judgment
until the two outstanding counts are resolved. In addition, the
sentence on the count of conviction “cannot be executed . . .
until there is a final judgmenton all counts of the indictment.”

The court went on t0 emphasize that the Guidelines “have
introduced a new problem into a situation like the one before
us. When a defendant has been convicted on more than one
count, certain grouping rules apply in determining the offense
level. ... Where conviction on one count of an indictment has
occurred at an earlier time than conviction on other counts, we
think that logic requires that § 3D1.1 be applied 10 all counts.

. . We suggest that in future cases like the present one the
district court should not pronounce any sentence until it has
disposed of all counts.”

U.S. v. Kaufmann, No. 91-2294 (7th Cir. Jan. 7, 1992)
(Fairchild, Sr. J.).

Supervised Release

Eighth Circuit holds that it was not “plain error” to
impose 10-year term of supervised release agreed to in
plea bargain; affirms rejection of plea agreement as too
lenient compared to co-conspirators’ seatences. Defendant
pled guilty to drug and tax cvasion charges as part of a non-
binding plea bargain. The government agreed to move for a
downward departure under U.S.5.G. § 5K1.1, p.s., from the
agreed-upon guideline range of 97-121 months to a sentence
of 27-33 months and 10 years of supervised release. The court

Fy
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rejected the agreement, explaining that the maximum sen-
tence of 33 months was unfairly low compared to sentences
given to less culpable co-conspirators. A second plea agree-
ment was reached with the same terms, except that the
sentencing range was capped at 42 months. The district court
accepted this agreement and sentenced defendant to concur-
rent terms of 39 moaths on the drug charge with 10 years of
supervised release, 36 months on the tax evasion withone year
of supervised release.

Defendant appealed, claiming that the districtcourt abused
its discretion by refusing the first plea agreement and that the
10-year term of supervised release exceeded the guideline
maximum of § years. The appellate court affirmed, holding
first that under § 6B1.2(b), p.s., the court properly used its
discretion to reject the first agreement: “Prior to the Guide-
lines, a district court had broad discretion under Rule 11(e) to
rejectanegotiated plea agreement. . .. Here, the districtcourt’s
reason for rejecting LeMay's first plea agreement was clearly
an acceptable basis for exercising that discretion . . . . The
Guidelines were not intended ‘to make major changes in plea
agreement practices.” U.S.5.G. § 1A.4(c). Although Chapter
6B imposes new substantive standards on the district court’s
task of accepting or rejecting plea agreements, it remains a
discretionary task, reviewable on an abuse of discretion
standard. Moreover, the district court’s reason for rejecting
LeMay's first plea agreement—that it provided an excessive
downward departure from the Guidelines range—is a non-
reviewable Guidelines decision.”

As to the term of supervised release on the drug convic-
tion, defendant “did not raise this issue in the district court, so
it has been waived unless the district court committed plain
error, resulting in a miscarriage of justice, by imposing a
sentence in violation of law.” Defendant was sentenced
under 21 US.C. § 841(bX1)(A), which for this defendant
required a supervised release term of “at least” five years.
Under the Guidelines, however, § SD1.2(a) provides for a
term of “at least three years but not more than five years.” The
court held that § 841(b)(1)(A) and § 5D1.2(a) “are casily
reconciled if the term of supervised release authorized in
§ 5D1.2(a) is construed as a guideline range—three to five
years—that is subject to the same departures that are appli-
cable to the Chapter 5C imprisonment range.” Also, the five-
year limitation on supervised release in 18 U.S.C. § 3583(b)
does not preclude a longer term because that section’s
“[e]xcept as otherwise provided™ language allows for longer
terms under § 841(b)(1)(A). The courtconcluded that the ten-
year term *“was consistent with the plea agreement, was within
the court’s statutory authority under § 841(b)}(1)XA), and was
part of asentence that was accepted under § 6B1.2(b)(2)of the
Guidelines because it “departs from the applicable guideline
range for justifiable reasons.’ In these circumstances, even if
LeMay did not waive this issuc . . . , we conclude that the
resulting sentence was not illegal.” But ¢f. U.S. v. Esparsen,
930F.2d 1461, 1476-77 (10th Cir. 1991) (accepting govem-
ment concession that six-year tenm of supervised release
was improper for defendant sentenced under 21 US.C.
§ 841(b)Y1XB), which requires “at least” four-year term,
because of 5-year limitation in 18 U.S.C. § 3583(bX1)).

US. v.LeMay, No. 91-1604 (8th Cir. Dec. 24, 1991) (per
curiam).

Departures
MImMGATING CIRCUMSTANCES

U.S. v. Harpst, No. 91-3078 (6th Cir. Nov. 21, 1991)
(Jones, J.) (Reversed-—improper to depart downward because
defendant’s mental and emotional condition raised concerns
that incarceration “might well end in his suicide.” The court
concluded that “the Bureau of Prisons is legally charged with
providing adequate facilities and programs for suicidal in-
mates,” and therefore “suicidal tendencies™ are not a legally
proper ground for departure. See U.S. v. Studley, 907 F2d
254, 259 (15t Cir, 1990) (departure for mental and emotional
reasons proper only where “defendant has an exceptional
need for, or ability to respond to treatment [and] the Bureau
of Prisons does not have adequate treatment services™). In
addition, the fact that incarceration would make restitution
and future empioyment less likely is not a valid ground for
departure. See US. v. Rutana, 932 F.2d 1155, 1159 (6th Cir.
1991) (“economic considerations. . . do not provide a basis for
downward departure,” reversing downward departure made
because defendant’s incarceration might result in Joss of his
employees’ jobs).).
EXTENT OF DEPARTURE

US. v. Molina, No. 90-3261 (D.C. Cir. Jan. 7, 1992)
(Edwards, J.) (remanded—ijoining First, Fifth, and Tenth
Circuitsin “declin{ing] to adopt any specific procedure for use
by sentencing courts in determining the appropriate extent of
departure above criminal history category VL™ holding only
that “trial courts must supply some reasoned basis for the
extent of post-category VI departures, . . . [and] follow some
reasonable methodology, consistent with the purposes and
structure of the Guidelines™). See U.S. v-Ocasio, 914 F2d
330, 336-37 (1st Cir. 1990); U.S. v. Russell, 905 F.2d 1450,
1455-56 (10th Cir.), cert. denied, 111 S. Ct. 267 (1990); U.S.
v. Roberson, 872 F.2d 597, 607 (Sth Cir.), cert. denied, 493
U.S. 861(1989). Cf. U.S. v. Schmude, 901 F. 2d555 560(7:11
Cir. 1990) (instructing courts to use
guide departure above category VI); U.S. v. Jackson, 921 F.Zd
985, 993 (10th Cir, 1990) (en banc) (approving Sckmude

approach).

Relevant Conduct

U.S. v. Barton, No. 90-2670 (8th Cir. November 21, 1991)
(Beam, J.) (reversed—quantity of marijuana that was basis of
1983 state drug conviction (for which probation was imposed)
could not be used as relevant conduct under US.S.G.
§ 1B1.3(a)(2) to determine base offense level for 1989 mari-
juana conviction, even though district court found that de-
fendant had continued marijuana distribution activities during
entire period: “[W]e are confident that the words “all such acts
and omissions’ {in § 1B1.3(a)(2)] were not intended .. . 0
inciude Barton's previous conviction. . . . The commentary o
section 1B 1.3 alludes to the limited scope of subsection (a)(2):
*“*Such acts and omissions” . . . refers to acts and omissions
committed or aided and abetted by the defendant, or for which
the defendant would otherwise be accountable.’ . . . Under no
circumstances could Barion now be criminally liable or ‘ac-
countable’ in 1989 for the conduct that resulted in his con-
viction in 1983"; district court should have factored 1983
conviction into criminal history score instcad).
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Probation and Supervised Release
REVOCATION OF PROBATION

Ninth Circuit holds that when probation must be
revoked for drug possession and defendant sentenced to
“not less than ome-third of the original sentence,” the
“original seatence” means the term of probation, not
guideline range. Defendant pled guilty to counterfeiting in
1989, His guideline range was 1-7 months and he was sen-
tenced 1o three years’ probation. The next year he was arrested
on a drug charge and a urinalysis showed traces of metham-
phetamine. The court determined defendant had violated
probation by possessing drugs and revoked probation. The
Anti-Drug Abuse Act of 1988 had amended 18 US.C.
§ 3565(a) by adding the following: “Notwithstanding any
other provision of this section, if a defendant is found by the
court to be in possession of a controlled substance, thereby
violating the condition imposed by section 3563(a)(3), the
court shall revoke the sentence of probation and sentence the
defendant to not less than one-third of the original sentence.”
The district court read this section 1o require a term of
imprisonment not less than one-third of the original sentence
of probation, and sentenced defendant to one year in prison.
Defendant appealed, but the appeliate court affirmed.

The circuit court analyzed the statutory language and
legislative history and determined thata sentence of probation
is a “sentence”™ for purposes of the reference in § 3565(a) to
“one-third of the original sentence™ “Penologically and
semantically, probation is a sentence under the Sentencing
Reform Act [of 1984]. It is no longer an altemative to
sentencing; it is a sentence in and of itself.” The court noted
that “this schema is also used in language Congress added to
18 U.S.C. § 3583(g) as part of the same Anti-Drug Abuse Act
of 1988, which states that if supervised release is revoked for
drug possession “the court shall . . . require the defendant to
serve in prison not less than one-third of the term of super-
vised release.”

The court distinguished cases interpreting the general
revocation provision in § 3565(a)(2). Four circuits, including
the Ninth, have held that the language “any other sentence that
was available . . . at the time of the initial sentencing™ means
the guideline sentence that applied to the original offense
of conviction, and a sentence imposed upon revocation of
probation is limited thereby. See U.S. v. Alli, 929 F.2d 995,
998 (4th Cir. 1991); U S. v. White, 925 F.2d 284, 286-87 (9th
Cir. 1991); USS. v. Von Washington, 915 F.2d 390, 391-92
(8th Cir. 1990) (per curiam); U S. v. Smith, 907 F.2d 133, 135
(11th Cir. 1990). The 1988 amendment begins with “Notwith-
standing any other provision of this section . . . ,” which the
court concluded “indicates that the added provision was
intended to take precedence over the general language of
subsection (a}(2) in cases where the probationer violates
probation by possessing a controlled substance.”

The court also held that “the validity of the 12-month
sentence imposed here™ was supported by the district court’s
use of the Guidelines® policy statements on revocation of
probation, §§ 7B1.1, 7B1.3, and 7B1.4 (Revocation Table).
Under those sections, a sentencing range of 1218 months

US. v. Corpuz, No. 91-10132 (9th Cir. Jan. 8, 1992)
(Aldisert, Sr. 1.).

Departures
MImGATING CIRCUMSTANCES

Eighth Circuit holds that extraordinary restitution
may warrant downward departure, and that criminal
conduct spanning one yesar and several transactions was
not “single act of aberrant behavior.” Defendant, a car
dealer, pledged the same vehicles as collateral for separate
loans from two banks over a one-year period. Charged with 44
counts of bank fraud, he pled guilty to one count and was sen-
tenced to twelve months and one day. He asserted on appeal
that several factors warranted downward departure, including
the fact that be had liquidated all his assets to ensure full
restitution to the banks more than a year before indictment (he
entered into settlement agreements with both banks and turned
over his assets of $1.4 million) and, because he had a good
reputation in the community, was consistently employed, and
continued to lead a respectable life, his criminal conduct was
“aberrant behavior,” US.S.G. Ch. 1, Pt. A, 4(d), pss.

The appellate court remanded for reconsideration of the
first ground, holding that “the guidelines provide the district
judge with authority to depart downward based on extraordi-
nary restitution.” The court acknowledged that voluntary
payment of restitution before adjudication of guilt is a factor
considered for acceptance of responsibility, § 3E1.1, com-
ment. (n.1(b)), but held that the district court “should consider
whether the extent and timing of Garlich’s restitution are
sufficiently unusual to warrant a downward departure. . . . If
. . . the two-level reduction for acceptance of responsibility
inadequately addresses Garlich’s restitution, the district court
may impose a reasonable sentence outside the guidelines
range.” See also U S. v. Brewer, 899 F,2d 503, 509 (6th Cir.)
(“unusual” restitution could warrant departure), cert. denied,
111 8. Ct. 127 (1990); U S. v. Carey, 895 F.2d 318, 322-23
(7th Cir. 1990) (same).

The court affirmed the denial of departure for “single act
of aberrant behavior,” concluding that defendant’s “actions in
planning and executing the financing scheme over a one-year
period were not ‘spontaneous and seemingly-thoughtless,™
quoting U.S. v. Glick, 946 F.2d 335, 338 (4th Cir. 1991)
(conduct over ten-week period involving numerous actions
and extensive planning is not single act of aberrant behavior).
See also Carey, supra, 895 F.2d at 325 (check-kiting scheme
over 15-month period not single act of aberrant behavior).

171



172

Guideline Sentencing Update

Volume 4 « Number 15 « February 14, 1992 « Page 2

But ¢f. US. v. Takai, 930 F 2d 1427, 1433-34 (9th Cir. 1991)
(conduct over cight-day period in bribery offense properly
construed as “single act of aberrant behavior™).

US. v. Garlich, 951 F.24 161 (8th Cir. 1991).

SUBSTANTIAL ASSISTANCE

Eastern District of New York holds that § SK1.1, ps.
does not apply to downward departure based on Con-
gress’ request for clemency for defendant who assisted
Congressional investigation. Defendant pled guilty to vio-
lating munitions export laws and was subject to a guideline
range.of 8-14 months. The Chief Counsel of the Committee
on Foreign Affairs of the House of Representatives sent a
letter 10 the sentencing court requesting it to consider
defeadamscoopexmonwnhuwCanmxmmanongdng

The letter noted that defendant’s cooperation
had been helpful, even though it might not lead to any criminal
prosecutions.

The courtheld thata §5K 1.1, p.s. departure was not proper
because there was no government motion and the defendant
did not aid the prosecution of another. The court reasoned,
however, that in the Second Circuit § 5K 1.1 does not prohibit
departure under § 5K2.0, p.s. when a defendant provides
substantial assistance outside theconfinesof § 5K1.1. It noted
that the Second Circuit allowed a downward departure for a
defendant whose cooperation helped the district courts’
seriously overcrowded docket. See U S. v. Garcia, 926 F.2d
125, 128 (2d Cir. 1991) (§ SK1.1 covers cooperation with
prosecution and does not prohibit departure for assistance to
courts), See also U.S. v. Agu, 949 F.2d 63, 67 (2d Cir. 1991)
(summarizing Second Circuit law: “cooperation with the
Govemnment inrespects other than the prosecution of others o
cooperation with the judicial system can, in appropriate cir-
cumstances, warrant a departure i ing the absence
of a Government motion™); U.S. v. Khan, 920 F.2d 1100,
1106-07 (2d Cir. 1991) (in dicta, assistance to government
other than information relevant to prosecution of others may
provide basis for § 5K2.0 departure). The district court con-
cluded that “courts have sentencing authority to reward co-
opaauonofadefmdammthanazcmyomamuw
prosecution when the United States Attorney has not re-
quested a downward departure.”

U.S.v.Stoffberg, No.CR 91-524 (E.D.N.Y.Jan. 21, 1992)
(Weinstein, J.).

Adjustments
OBSTRUCTION OF JUSTICE

US. v. Williams, No. 90-6600 (6th Cir, Dec. 17, 1991)
(Milburn, J.) (reversed: district court’s factual finding that
defendant’s false statements, made while not under oath o
law enforcement officers during investigation of offense,
significantly impeded the investigation was clearly errone-
ous, and pursuantto § 3C1.1,comment. (nn, 3(g) and 4(b)), an
obstruction of justice enhancement was improper—"The fo-
cus of the guideline is on whether defendant, by actively mak-
ing material false statements (and not by a passive refusal to
cooperate), succeeded in significantly impeding the investi-
gation. Failed attempts to shift the investigative searchlight
elsewhere are not covered by the guidelines. . . . It is true that
defendant Williamslied to investigating agents.. ..., but Appli-

cation Note 4(b) specifically permits lies to investigating
agents provided they do not significantly obstruct or impede
the investigation™) (Joiner, Sr. Dist. J., dissented from hokling
that district court's factual finding was clearly erroneous),
Accord U.S. v. Moreno, 947 F24 7, 9-10 (1st Cir. 1991)
(obstruction enhancement improper for defendant who, while
not urer cath, gave alias to law enforcement officers during
investigation, because there was no showing that it actually
impeded investigation, § 3C1.1,comment. (nn. 3(g) and 4(b)).

U.S.v.Bell,No.91-1479 (15t Cir. Jan. 2, 1992) (Campbell,
1.) (reversed: failure 10 appear defendant should not receive
obstruction enhancement for using false name to obtain post
office box during time he was avoiding capture (citing
Moreno, supra, and n.3(g)); also, fact that defendant carried
gun and ammunition at time of recapiure, and briefly pansed
before obeying police officers” command to “get down,
freeze,” did not, without more, warrant enhancement under
§ 3C1.2 for“recklessly creat{ing] a substantial risk of death or
serious bodily injury . .. in the course of™ resisting arrest).

Determining the Sentence

FINES

Fifth Circuit holds that cost-of-imprisoument fine
under § SE1.2(i) is constitutional and does not violate
Sentencing Reform Act. Defendant was convicted on several
drug charges and given a lengthy prison term. He was also
fined $280,823.80, of which $180,823.80 was imposed pur-
suant to the requirement in U.S.S.G. § SE1.2(i) thata seatenc-
ing court “impose an additional fine amount that is at least
sufficient to pay the costs to the government of any imprison-
ment, probation, or supervised release,” subject to § SE1.2(f)
(ability to pay/burden on dependents).

The appeliate court rejected defendant’s claim that the
imposition of “an additional fine amount” under § SE1.2(i),
beyond the amounts set forth in the fine table at § SE1.2(c),
violates 18 U.S.C. § 3553(a)(2) of the Sentencing Reform Act
by imposing punishment “greater than necessary.” The court
reasoned that “the Commission developed a two-level sys-
tem: the court must first look to the fine table to determine the
mmalrangeandﬂnncomplmmealmhmbyloohngto
the cost of imprisonment. . . . Togéether, these calculations
comprise the Commnssxon s cffort to realize section
3553(a)(2)'s goals.”

The courtalsorejected defendant’s argument that the cost-
of-imprisonment fine is irrational—because the fines col-
lected are actually used for a crime victim fund rather than to
defray costs of imprisonment—and therefore amounts to a
deprivation of property without due process in violation of the
Fifth Amendment: “[W1le find . , . that the uniform practice of
f‘mmgmmmalsonmcbasxsofuwumdxvxdual:sucwmsof
imprisonment-——an indicator of the actual harm each has
inflicted on society—is a rational means to assis¢ the victims
of crime collectively.” Cf. U.S. v. Doyan, 909 F.2d 412,414-
16 (10ch Cir, 1990) (“Sections SE1.2(c) and SE1.2(i) . . .
mandate a punitive fine that is at least sufficient to cover the
costs of the defendant’s incarceration and supervision,” and
§ SE1.2(i) does not violate the equal protection component
of the Due Process Clause of the Fifth Amendment),

U.S. v. Hagmann, 950 F.2d 175 (5th Cir. 1991).
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Departures

MImGATING CIRCUMSTANCES

Ninth Circuit holds “incomplete duress” may be con-
sidered for downward departure under § 5K2.12, ps.;
also, jury’s rejection of duress defense on count of convic-
tion doésnot preclude that defense for relevant conduct.
The cases here arose from the prosecution of a large drug ring,
some of whose members were coerced to work for the ring by
means of brutal violence and intimidation. At trial several
defendants claimed the defense of duress, but the jury returned
guilty verdicts. The district court held that, because the jury
rejected the duress defense, it could not consider duress for
sentencing purposes. The appellate court affirmed the convic-
tions, but remanded for resentencing and explained how
duress should be considered.

Like the Eighth Circuit in Whiteiail below, the court fol-
lowed the reasoning of U.S. v. Cheape, 889 F.2d 477,480 (3d
Cir. 1989) [2 GSU #16], where the Third Circuit held that a
jury's rejection of a defense of coercion and duress did not
preclude departure under § 5K2.12, p.s. The Ninth Circuit
determined that the defense of duress at trial requires an objec-
tive analysis, whereas for sentencing purposes subjective
clements should be considered: “Evidently the Commission
had in mind the showing of duress less than what constitutes
a defense to a crime; for if the defense were ‘complete,’ there
would have been no crime requiring a sentence. . .. Moreover,
the Commission emphasizes not only ‘the reasonableness of
the defendant’s actions,’ but ‘the circumstances as the defen-
dant believed them to be.’ U.S.S.G. § 5K2.12.”

The court also held that duress should be considered for
relevant conduct and could preclude use of that conduct for
sentencing; or, departure may be warranted if “incomplete du-
ress” is proved. A defendant convicted of a single distribution
count was sentenced on the basis of all drugs she distributed
over a two-and-a-half-month period. She admitted the distri-
butions, but claimed they were made under duress. The
appeliate court held that this defense should be considered:
“The jury verdict as to her act on September 14, 1989 does not
speak to her state prior to this date. If her contention is correct,
she committed no crime prior to this date. The sentencing court
cannot hold her responsible without first deciding whether
she was in fact under duress. If the court should conclude that
{she] has not carried her burden of proving duress because her
evidence of duress is not credible, it is still open to the court
to consider whether there was duress that did not amount ‘to
acompletedefense.’ U.S.S.G. § 5K2.12." The court added that
expert lestimony regarding battered-woman syndrome was
relevant to this defense. Also, evidence of incomplete duress
may be presented at sentencing even if a defendant failed to
make out a prima facie case of duress during trial.

U.S. v. Johnson, No. 90-30344 (9th Cir. Feb. 11, 1992)
(Noonan, J.).

Eighth Circuit bolds that evidence of “battered-
woman syndrome” may be considered for downward
departure under § SK2.10, ps., even if jury rejects self-
defense claim. Defendant was found guilty of second degree
murder of her long-time, live-in boyfriend. She admitied
killing him, but contended that at the time of the killing ghe-
suffered from battered-woman syndrome, that he was beating
heror was about to begin beating her, and that she stabbed him
in self-defense. The jury, however, found her guilty and she
was sentenced to 108 months. Defendant claimed ou appeal
that the sentencing court improperly concluded that it could
not consider battered-woman syndrome in sentencing once
the jury had rejected her claim of self-defense.

The appelilate court agreed and remanded for resen-
tencing. The court followed Cheape, supra, which reasoned
that proof of coercion as a complete defense at trial involves
substantially different elements than proof of coercion as a
mitigating circumstance in sentencing—aotherwise the issue
would never arise in sentencing because a defendant who
proved the defense would be acquitted.

The Eighth Circuit held that “[t]he same reasoning applies
here. Whitetail submitted evidence of battered-woman syn-
drome, notas a defense in itself, but as the primary component
of herclaim of scif-defense. . . . If her claim of self-defensc had
been accepted by the jury, this defense wonld have resulted in
her acquittal. Thus, to the extent that the guidelines permit
consideration of the battered-woman syndrome as a mitigat-
ing factor at sentencing, we must read them as ‘providing a
broader standard® for proof of the syndrome than that which
is ‘required to prove a complete defense at trial,””

The court stated that § 5K2.10, p.s. “permits the district
court to ‘reduce the [defendant’s] sentence below the guide-
line range’ if it finds that “the victim's wrongful conduct con-
tributed significantly to provoking the offense behavior.'. . .
Thus, to the extent that U.S.S.G. § SK2.10, p.s., permits
consideration of battered-woman syndrome as a basis for
departure from the guidelines, it does not require proof of the
same elements necessary to establish a claim of self-defense
attrial.” The jury’s rejection of that defense does not preclude
consideration of battered-woman syndrome for departure
under § 5K2.10, p.s. See also Johnson, supra.

US. v. Whitetail, No. 91-1400 (8th Cir. Feb. 12, 1992)
{Bowman, J.).

SUBSTANTIAL ASSISTANCE

En banc Eighth Circuit rejects claim that because
§ SK1.1is a policy statement it is not bmdmg_ The Eighth
Circuit affirmed a district court’s holding that it did not have
power to depart downward for the defendants’ substantial
assistance 1o the government in the absence of eithera govern-
ment motion or a claim that the government’s refusal to make
such a motion was arbitrary, in bad faith, or in breach of aplea
agreement. Defendants’ sole argument was that § 5K1.1,asa
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policy statement rather than a guideline, is not binding on dis-
trict courts and can therefore be repudiated on policy grounds.

The circuit court held that § 5K1.1, p.s. is binding. The
court found that Congress intended that “policy statements be
considered and that the courts’ actions be consistent with
policy statements.” Further, although amendments to policy
statements need not be submitted for congressional approval,
§ 5K1.1, p.s. was submitted to Congress before its enactment.
The court also concluded that “[n]othing could be more
contrary to Congress' intent in providing for the Sentencing
Guidelines than to permit the courts to second-guess the
Commission” and reject § SK1.1, p.s. because its approach is
“simply not the best way o handie the problem at hand.”
The court also noted that holding policy statements to be
nonbinding could have a “spill over” effect into the weight of
commentary, thus “introduc{ing] the most far-ranging cle-
ment of uncestainty into the application of the Guidelines.”

US. v. Kelley, No. 90-1081 (8th Cir. Feb. 5, 1992) (en
banc) (Gibson, J.) (Beam, J. concurring in part, dissenting in
part, joined by McMillian, J. in dissent) (Lay, C J., dissenting,
joined by McMillian, J.) (Heaney, Sr. J., dissenting, joined by
Lay, CJ., McMillian, J., Amold, I.)

Probation and Supervised Release

Tenth Circuit holds that policy statements in Chapter
Sevenregarding probation and supervised release are not
mandatory, but still must be considered by courts. Defen-
dant violated the terms of his two-year period of supervised
release and after revocation was sentenced to two years in
prison. On appeal he claimed that he was subject to a 3-9
month term under the Revocation Table in § 7B1.4, p.s., and
that the district court erred in sentencing above that range.
The government countered that the court was not bound by
the policy statements and that the sentence was reasonable.

The appellate court affirmed, and held that “under 18
U.S.C.3583 and U.S.S.G.Ch. 7Pt. Al & AS, the policy state-
ments regarding revocation of supervised release contained in
Chapter 7 . . .-are advisory rather than in nature,
This holding is specifically limited to U.S.S.G. Ch. 7. Other
policy statements in the . . . Guidelines must be examined sep-
arately in the context of their statutory basis and their accom-
panying commentary. We see noconflict between our holding
today and our cases applying and interpreting U.8.S.G. 5K1.1,
which is also a policy statement. . . . The cases noting the
mandatory nature of . . . SK1.1 recognize that the motion
requirement is suggested, if not compelled, by the underlying
statute; they do not hold that policy statements are binding as
a general rule. A provision set out in a policy statement may
be binding because required by the underlying statutes.”

“Although we conclude that policy statements generally
are not mandatory, they must be considered by the trial court
in its deliberations concerning punishment for violation of
conditions of supervised release.”

In this case, although the sentencing court did not specifi-
cally reference § 7B1.4 in its order, its “explanation of the
sentence it imposed was sufficiently reasoned to satisfy the
requirements of 18 U.S.C. 3553,” and “even failure to con-
sider Chapter 7 policy statements . . . is harmless error when
the sentence is clearly reasonable and justified.” Accord U.S.
v. Fallin, 946 F.2d 57, 58 (81h Cir. 1991) [4, #10].

U.S.v.Lee, No.91-6079 (10thCir. Fcb. 19,1992) (Logan,J ).

REVOCATION OF ProBATION

U.S. v. Dixon, 952 F.2d 260 (9th Cir. 1991) (Any sentence
imposed after revocation of probation is limited to the sen-
tence available at the time defendant was first sentenced to
probation. See 18 U.S.C. § 3565(a)(2). The revised policy
statements at U.S.S.G. Chapter 7 direct courts to consider the
probation-violating conduct to calculate g sentencing range
after revocation. That conduct may only be considered in
selecting the appropriate sentence within the range available
pursuant to § 3565(a)(2), and “(t]o the extent that the Guide-
lines conflict with the statute, we find them invalid.” Here,
defendant’s 15-month sentence, calculated under Chapter 7
and partly based on the bank robbery that led to revocation,
must be vacated and remanded for resentencing within the 4
10 month range that was available at his initial sentencing.).

Adjustments

ACCEPTANCE OF RESPONSIBILITY

U.S. v. Johnson, No. 90-30344 (9th Cir. Feb. 11, 1992)
(Noonan, J.) (The acceptance of responsibility reduction may
not be denied on the basis of lack of timeliness for defendants
who went to trial and used duress as a defense, which in effect
denied their responsibility for the offenses, “The Guidelines
make clear that the reduction for acceptance of responsibility
is available ‘without regard to whether {a] conviction is based
upon aguilty pleaor afinding of guilt by thecourtor jury. .. .’
US.S.G. § 3EL.1.” To the extent that the commentary’s
statements that the reductions should be given after trial only
in“rare sitnations” or that after trial acceptance is not “timely™
may conflict with the guideline, “the text of the guideline must
prevail.” The court also pointed out that defendants here had
little choice but to go to trial: “The government refused to
consider plea offers from any single defendantuniessall of the
defendants pleaded guilty. . . . [Under] these circumstances it
is inappropriate to deny [the reduction] based solely on the
timing of the acceptance.”

After conviction “the defendants continued to maintain
that at least they had been subjected to incomplete duress, But
unlike a claim of complete duress, a claim of incomplete
duress does not deny criminal guilt—it merely asks for
leniency because of the coercion to which the defendant had
been subjected. There is consequently- no barrier to getting
one reduction for incomplete duress [by departure] and
another reduction for acceptance of responsibility.™). Cf. U S.
v. Fleener, 900 F.2d 914, 918 (6th Cir. 1990) (§ 3E1.1 re-
duction not automatically precluded for defendant claiming
entrapment defense).

Offense Conduct

Co-ConspiraTor DRUG QUANTITIES

US. v. Johnson, No. 90-30344 (9th Cir. Feb, 11, 1992)
(Noonan, 1.) (“As a general rule, the fact that a conspirator is
taken into custody does not automatically indicate disavowal
of the conspiracy. [Defendant], however, has beea found by
the court tobe a ‘minor’ participantin theconspiracy....Once
incustody, she was in no position to continue herrole as a drug
distributor. It stretches a legal fiction to the breaking point to
hold her accountable for the drugs {other conspirators] dis-
tributed after [she was jailed). Consequently, she can be
sentenced only on the basis of drugs distributed by the con-
spiracy before this date.™).
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Appellate Review

Supreme Court holds that remand is not required for
departure hased on both valid and invalid factors when
same sentence woukd have been imposed absent invalid
factors. In so holding the Court resolved a split among the
circuits. Several circuits had held thata departure based in part
on invalid factors may be affirmed on a case-by-case basis if
there are valid factors that warrant departure and it appears the
same seatence would have been imposed absent the invalid
factors: See U.S. v.Jones, 948 F.2d 732,741 (D.C. Cir. 1991);
US. v. Glick, 946 F.2d 335, 339-40 (4th Cir. 1991); US. v.
Alba, 933 F.2d 1117, 1122 (24 Cir. 1991); U.S. v. Diaz-
Bastardo, 929 F.2d 798, 800 (1st Cir. 1991); U.S. v.
Jagmohan, 909 F.2d 61, 65 (2d Cir. 1990); U.S. v. Franklin,
902 F.2d 501, 508 (7th Cir.), cert. denied, 111 S. Ct. 274
(1990); U.S. v. Rodriguez, 882 F.2d 1059, 1068 (6th Cir.
1989). Two circuits had held that remand was automatically
required in such a situation. See U.S. v. Zamarripa, 905 F.2d
337, 342 (10¢h Cir. 1990); U.S. v. Hernandez-Vasquez, 884
F.2d 1314, 1315-16 (9th Cir. 1989) (per curiam).

In the case before the Court, defendant received an upward
departure in his criminal history category based upon several
prior arrests that were not reflected in his criminal history
score and two prior convictions that were too old to be
counted. Although the first ground was an improper basis for
departure, see US.S.G. § 4A1.3, ps., the appellate court
affirmed the sentence because it held the latter factor was valid
and justified the increase. U.S. v. Williams, 910 F.2d 1574,
1580 (7th Cir. 1990).

The Supreme Court remanded because it was unable to
determine whether the appellate court had concluded that the
same seatence would have been imposed absent the invalid
factor, However, the Court held that remand is not auto-
matically required in such circumstances. In reaching its
conclusion, the Court determined that “the reviewing court is
obliged to conduct two separate inquiries. First, was the
sentence imposed either in violation of law or as a resultof an
incorrect application of the Guidelines? If so, a remand is
required under § 3742(f)(1). . . . [A) reviewing court may not
affirm a sentence based solely on its independent assessment
that the departure is reasonable under § 3742(f)(2).” How-
ever, a remand under (f)1) is not required “cvery time a
sentencing court might misapply a provision of the Guidelines
. . .. When a district court has intended to depart from the
guideline range, a sentence is imposed ‘as a result of a
misapplication of the Guidelines if the sentence would have
been different but for the district court’s error. Accordingly,
in determining whether a remand is required under
§ 3742(f)(1), a court of appeals must decide whether the
district court would have imposed the same sentence had itnot
relied upon the invalid factor or factors.”

“If the court concludes that the departure is not the result
of an error in interpreting the Guidelines, it should proceed to
the second step: is the resulting sentence an unreasonably high
or low departure from the relevant guideline range? If s0, a
remand is required under § 3742(f)(2).” Whether a departure
sentence is reasonable is determined by “the amount and
extent of the departure in light of the grounds for depart-
ing. . .. Asentence...canbe ‘reasonable’ even if some of the
reasons given by the districtcourt. . . are invalid, provided that
the remaining reasons are sufficient to justify the magnitude
of the departure.”

Note that “the party challenging the seatence on appeal,
although it bears the initial burden of showing that the district
court relied upon an invalid factor at sentencing, does not have
the additional burden of proving that the invalid factor was
determinative in the sentencing decision. Rather ... aremand
is appropriate unless the reviewing court concludes, on the
record as a whole, that the eiror was harmless, i.c., that the
error did notaffect the district court’s selection of the sentence
imposed. See Fed. Rule. Crim. Proc. 52(a).” .

The Court added instruction on “the degree of an appeliate
court’s authority to affirm a sentence when the district court,
once made aware of the errors in its interpretation of the
Guidelines, may have chosen a different sentence. Although
the [Sentencing Reform] Act established a limited appellate
review of sentencing decisions, it did not alter a court of
appeals’ traditional deference to a district court’s exercise of
its seatencing discretion. The selection of the appropriate
seatence from within the guideline range, &s well as the
decision to depart from the range in certain circumstances, are
decisions that are left solely to the sentencing court. U.S.S.G.
§ 5K2.0, p.s. The development of the guideline sentencing
regime has not changed our view that, except to the extent
specifically directed by statute, ‘it is not the role of an
appellate court 1o substitute its judgment for that of the
sentencing court as to the appropriateness of a particular
sentence.’”

Because the issue was not properly presented for argu-
ment, the Court declined to review whether outdated con-
victions that are not similar to the instant offense may be
considered for departure. Compare U .S. v. Aymelek, 926 F.2d
64,73 (1stCir. 1991) (may be iate in some cases); U.S.
v. Williams, 910 F2d 1574, 1578-79 (7th Cir. 1990) (same);
US. v. Russell, 905 F.2d 1439, 1443-44 (10th Cir. 1990)
(samae); US. v. Carey, 898 F2d 642, 646 (8th Cir. 1990)
(same) with U.S. v. Leake, 908 F.2d 550, 554 (9th Cir. 1990)
(only if similar). See also U.S.S.G. § 4AT.2, comment. (n.8)
(“evidence of similar misconduct” in outdated convictions
may be considered for departure).

Williams v. U.S., No. 90-6297 (U.S. Mar. 9, 1991)
(O’Connor, J.) (White, Kennedy, JJ., dissenting).
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