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FOREWORD 

By Honorable Walter E. Hoffman 


It is with great pleasure that I prepare a foreword for this report on the 
District Court Studies Project, during the final week of my tenure as director 
of the Federal Judicial Center. As the first district judge to serve in this 
capacity, it has been my special privilege and interest to direct the work of this 
project, work which comes to fruition in this report and in others to follow. 

I believe that the work represented here continues a long search for the 
best and most effective case management procedures, consistent with the highest 
possible standard of justice. My distinguished predecessors, Justice Tom C. 
Clark and Judge Alfred P. Murrah, emphasized and reemphasized the im­
portant responsibility of the federal judiciary to take positive steps to assure 
that each case is managed in a way that will "secure the just, speedy, and 
inexpensive determination of every action." Much discussion, many procedures, 
and many proposals have come out of their work and the discussion they encour­
aged, at the Federal Judicial Center and elsewhere. I believe this report adds 
significantly to the dialogue by adding ne'w information on the actual results 
of different procedures used by judges and courts around the country. 

I am sometimes asked why we at the Federal Judicial Center are so con­
cerned about speedy disposition of cases, especially civil cases. It seems to me 
there are several straightforward l'easonsfor comis to take special responsibility 
to assure that casf:'-S are handled speedily. First, there is a public demand for all 
matters-business, personal, and legal-to be handled promptly. Another rea­
son is expense: I have a strong feeliNg that almost any case will be more expen­
sive if it is handled over a two-year period than if it can be brought to trial in 
six or nine months. Third,for many, defendants as well as plaintiffs, justice 
delayed may be justice denied or justice mitigated in quality. The uncertainty 
of personal and business affairs attendant upon delay in resolution greatly 
affects all litigants. Finally, old cases are harder to try, and harder to try well. 
Every type of evidence deteriorates with the passage of time. Also, lawyers are 
less keen, witnesses are harder to locate, and every type of confusion and slipup 
is more likely. For all these reasons, it has seemed clear that courts must take 
responsibility to bring every case to completion as rapidly as possible, consis­
tent with the imperatives of justice. The information in this report indicates to 
me that most courts could bring their cases to fruition much faster than'they are 
doing now. 

It is my great hope that this research will be useful to the courts. I am cer­
tain that the Federal ,Judicial Center, under the leadership of my distinguished 
successor, A. Leo Levin, will continue to provide any assistance it can. 

July 12, 1977 

Vll 



ACKNOWLEDGEMENTS 

This report is based on the work of many people who have been associated 

with the District Court Studies Project. Special thanks must go to the former 
director of the Federal Judicial Center, Judge Walter E. Hoffman. ·Without 
his guidance, counsel, and support the project could not have been brought to 
fruition. The project was conceived and guided by Joseph L. Ebersole, first as 
director of innovations and systems development anel now as deputy director. 
Professor John T. McDermott of Loyola University School of Law (Los 
Angeles) has been my indispensable associate in ('yery phase of the project, 
almost from the beginning. Paul Connolly and Edith Holleman managed and 
carried out the yoluminous data collection on which most of chapter three is 
based. 

In addition, many others made essential contJ'iblitions at various stages: 
Larry AlexandC'r, Thomas Burgess, Davill Durbin, ",Yillialll Eldridge, Anthony 
Engel, Henry Garden, Richard Green, Mirhael Leavitt, John Lederer, Marlene 
Maddalone, Carol McGmley, David X eubauer, Charles Nihan, Gary Oleson, 
Alan Sager, and Alan Sher111el'. The contributions of all these people are grate­
fully acknowledged. 

The judges and supporting personnel of the rourts WC' yisited were extremely 
generous ,,·ith their time. The projC'rt l'C'sts C'ntirC'ly on their experience, ideas, 
and achievements. 

Finally, this report has had the benC'fit of C'xtC'nsi\'C' comments and advice 
from a distinguished rC'view panel. Each member of the pauel was kiml enough 
to read and comment upon previous drafts of this rC'port; some also provided 
assistance at other stages. The panel members are: 

Honorable Edward R. Becker_____ _ Fnited States District .Judge 
Ea8tel'11 J)i8h·ict of Pclln.~yh·ania 

Honorable Marvin E. FrankeL ____ _ United States District Judge 
SOllthcrll J)ish'iet of New York 

Honorable Alvin B. Rubin________ _ Fnitecl State,s District Judge 
Eastern J)i.~t}'ir:t of Louisiana 

Samuel C. Gainsburgh, Esq. ______ _ New Orleans, Louisiana 
Professor Arthur B. MilleL _______ _ Law School of Haryard University 
BC'l'llard VY. Nussbaum, Esq. ______ _ New York, New York 
Professor Maurice Rosenberg_____ _ Columbia University School of Law 

Of course, none of these individuals are responsible for any errors of fact 
or interpretation that may remain. 

Steven Flanders 
Project Director 
June 16,1977 

V11l 



SUMMARY AND RECOMMENDATIONS 

This volume rpports the overall l'Pslllts of tIl(' District Com!. Studies Proj­

ect. It long--l'tlng-e pifort by the Frdeml .Judicial Cente)' to assist the ,,'ork of the 
Fllited States district comts. Othrl' r('portR in this series treat civil discovery, 
plruding-s, motions, and other topics. The goal of the pl'Ojt'et is to help thp courts 
a('hicH~ and l'Pconcile the plll'poses stated in rnle 1 of the Frderal RnIes of Civil 
Pl'ocedlll'r: "to secure the just, ::;peedy, and inexpensiH' det(>rmination of every 
action." Spr('if1cally, the project has be('n designed to detcl'mine what pro­
c('dlll'es are nssocintpd with the greatest. possible speed and prodllctivity, con­
sistent with the highest standards of justiC(" A sPC'ondnry gon I is to dctermine 
pl'ecisrly what ",OI\W of the statistieal meaSl1l'es in lIS(, actually lllenSlll'P, This 
report is based on visits to tCll comts. It presents extpllsive data from the eivil 
doekpts of six of those comts, Thp "isits included d(>tnile(l discuRsiollS with 
jmlg(>s and most "nppOltillg persollll('l, and obsPITation of the widest. possible 
vfll'ipty of IH'Ocpc(lings, 

Tlw Pl'ojPct is the first. Hystplllatic attempt to I·plate pl'ocedures used in 
diffpl'pnt districts to tlwil' statistical]'esnlts. Like the pradiee of Jaw gpnemlly. 
the federal e01l1't systPlll is highly localize;!. Few jlldgps 01' lawyers l'(·glllarly 
work 011 mattpl'S of day-to-day p]'ocpdurp with thei]' cOIlIltnparts in othel'Rtatps. 
Fol' that I'pason. it. is widply aHslllllPd in eOlllts (often ineOl'l'pdly) that "what 
is, lllllst b('," Althongh individual judges freqllPntly \'isit otlwl' di"tricts, they 
mrply havp nIl opportunity to look ill a :-;ystP\'natic \Yay at. the practice of law 
ill other districts, or to pxmninp tIl(' fadol's that lllay ]PlHI to statiRtical diffcr" 
Ollces between theil' own districts and otlWl'S, TIH]PC(l. in large COllrts there are 
few OPPOl'tllllitips fol' jwlgc'R to learn in c1rtail tIl(' pro(,pdlll'Ps lIsed by other 
jll(lgps of the same beJwh, A central pmposp 11(>)'p is to Hssi"t judges and COllrts 
in leHl'lling from one allotll('l'~S pxperipncp, 

The following fadOl's primarily distinguish t.he fast and/or highly pl'O­
dllcti ye conrt" from the othel's: 

An automatic procedure as"lIl'es. for Hery ('ivil case, that p!padings 
arc stridly monitored, diseoye\'y begin" qnickly nml is complpted within a I'ea­
sonnblc time, and a prompt trial follows if ne('ded, The"p PI'OCpdlll'eS are aut.o­
matic. in that they are invoked at the :::tart of ('\'('I',Y CHS(,~ "Ilbjee! Ollly to a small 
nllmber of nee('ssary exceptions, Althongh all tllP conrts vi:::itpd han: procedures 
dpsigned to aehieve early and eifpctiv(> control, most do not attain that goal. In 
slow com'ts, mueh of thc time during which a typical ease is pPll(ling' is eitlwr 
unused or yiolates the t.ime limits in the Fcdpl'al Rul(>s of Cidl Procedure. 

Procedures minimize or eliminate judges' inwstment of time through 
thc cady stagrs of a case, until disco\'ery is complpte, Docket control, attorney 
contacts, and most eonferences are delegated, gelwrally to the courtroom deputy 
clprk or a magistrate. A case comes to the judge's attention only when he is 
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indispensable to resolve preliminary matters, handle dispositive motions, or 
plan the preparation of an exceptionally complex case. 

The role of the court in settlement is minimized; judges are highly 
selective in initiating settlement negotiations, and normally do so only when It 
case is ready, or nearly ready, for trial. Some judges also arrange to raise the 
issue early in each case, or have a magistrate do so. 

Relatively few written opinions are prepared for publication. 
All proceedings that do not specifically require a confidential atmosphere 

are held in open court. 
We recommend that widespread adoption of these approaches be consid­

ered. It appears that many courts could strengthen and refine their procedures 
in ways suggested by the data and discussion in this report. It should be noted, 
however, that courts with a weak internal governance system have great diffi­
culty taking effective policy action. 

During the visits, several judges expressed concern that efforts to improve 
the speed and efficiency of the federal courts might diminish the quality of 
justice rendered. Because this possibility greatly concerns the Federal Judicial 
Center, we attempted to determine, in the most concrete form possible, the 
precise dangers envisioned and the degree to which they are characteristic of 
the courts using approaches we recommend here. 

Since it would be both presumptuous and futile to attempt a comprehen­
sive evaluation of the quality of justice in these courts, we addressed this issue 
more narrowly. Lengthy return meetings were held with the judges who seemed 
most concerned about the conflict, implied in rule 1, in simultaneously securing 
"just, speedy, and inexpensive determination of every action." Much of the con­
flict seemed to evaporate. The concerns expressed involved primarily the last 
stages of a case, especially excessive pressure by judges to rush a case to trial. 
The factors listed above, in contrast, lead to speed and efficiency earlier, dur­
ing preparation of the case for trial. They are compatible with last-minute 
calendar adjustments, for good cause. 

The District Court Studies Project research revealed problems with some 
widely accepted opinions about speed and productivity, such as; 

-"It all come8 down to strong case rnanagernent." Most courts visited are 
characterized by "strong case management" in one form or another. The differ­
ences lie in the relative effectiveness of alternative forms of case management. 

-"It all come8 down to the per80nalities of the individual judges." Two 
strong indications to the contrary are; (1) the finding that individual judges' 
rates of terminations per year accord more with their own courts' than with 
the average for the federal judiciary, and (2) our observation that judges who 
appear to be personally efficient (or inefficient) are as likely to be found on one 
court as on another. Although judges' personalities (and skills, and attitudes) 
do affect their own work greatly, it does not appear that differences in judges' 
personalities explain much of the difference between one court and another. 

-"F'I1IlUiamental" differences in the bar. Bar practices clearly differ in the 
ten districts, and these differences affect the efficiency of the courts. However, 
the differences are neither accidental nor necessarily permanent. Many courts 



have changed the practices of their bars, as a matter of policy, over a period of 
years. Others probably could do so as well. 

-"Backlog." If this term is taken to include only cases in which litigant-<=; 
are a waiting court adion of some kind (conferences, trial, ruling, etc.), few of 
the courts visited had a heavy backlog at the time of our visit. The major factors 
causing delay or inefficiency lie elsewhere. 

-Ditference8 in case compleilJity. The fastest courts process most types of 
cases relatively quickly, and the slowp.st courts process most types of cases rel­
atively slowly. Thus, differences in case complexity cannot account for differ­
ences in overall disposition time. 

-lIard work or lazine88. Most judges in all courts visited work extremely 
hard, as do most of their SUPPOIt personnel. We saw relatively little differ­
ence among.courts in this respect. Work weeks longer than forty hours were 
routine, especially on the part of judges. Although long hours were especially 
common in certain courts, the differences were not great enough to explain the 
wide differences in termination rates among the courts. 

-"A comprehen8ive pretrial order i8 essential." Non€', of the courts en­
forced this requirement fully in routine cases. The ones that enforced it most 
vigorously were not necessarily the speediest or most efficient. 

-"(Jet the lawyen in early and often." Our observations suggest that fre­
quent conferences are a poor use of time. 

-"Don't 'waste time on oral argument." Oral proceedings are normal in 
some courts with excellent records. 

In sum, the project casts doubt on certain widely accepted opinions, but 
supports others. We hope the detailed findings that follow will assist judges 
and their staffs in the constant search for the best possible techniques, a search 
we observed in every court we visited. 

Xl 
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CHAPTER I 


METHOD AND APPROACH 

This report presents the overall findings of 

the District Court Studies Project. Other re­
POl'ts ,,,ill make fllrther lise of the data ex­
amined here. A companion report, Judicial 
Oontrol8 and tIle Oivil Litigative Proce88: Di8­
()Overy, will describe some of our research in 
much greater detail. Frequent reference will be 
made here to that and other future reports on 
pleadings, motions, and similar topics. 

The project is a comprehensive effort to an­
swer some basic questions about the operation 
of federal district courts. Simply put, our goal 
is to identify the differences between fast courts 
(those that process cases quickly) and slow 
courts (those that process cases slowly), and 
between courts with high disposition rates and 
courts with low disposition rates. Procedures 
identified as effective are recommended only if 
they appear consist.ent with high standards of 
justice. The project's secondary purpose is to 
id('ntify nny resIX'cts in ,,,,hich statistical 
measures of speed and disposition rates may be 
misleading. 

Phase one of this project consisted of com­
prehensive surveys of the case management ap­
proaches used in five metropolitan courts. Dis­
trict Oourt Studie8 P1'o.iect Interim Report, 
based on phase one, was published in June, 1976 
(F.re 7fl-H). The original Yisits have been sup­
plemented by subsequent visits to some smaller 
courts, most with multiple divisions. Phase two 
consisted of several more rigorous, narrower 
projects to answer precisely questions that phase 
one answered only in part. Most important, we 
have gathered extensive new data from the civil 
dockets. Results are summarized in chapter 
three. 

1 

Choice of Courts 
This report is based on the extended visits to 

metropolitan courts discussed in the earlier 
interim report, on additional visits (generally 
less intensive) to other courts, and on phase two 
data. The metropolitan courts visited were the 
districts of Maryland, Eastern Pennsylvania, 
Eastpl'Jl Louisiana, ('('ntral Califol'l1ia, SOllth­
em Florida, and Massachusetts, in that order. 
Table 1 shows the data 011 which the selection 
was basec{.1 Courts were chosen to represent each 
category shown in figure 1. Metropolitan courts 
were chosen because they are large, and there­
fore soften the impact of anyone judge or any 
tPIllPOl'Hl'Y fllldllatioll of the data. They were 
chosen also because it is reasonable to assume 
continucd g'l'Owth of the federal conrt sys­
tPIII; uC'canse of that. growth, an incl'E'asing 
number of courts will be as large as the present 
"metropolitan" courts (roughly defined as those 
with six or more judgeships). 

Supplemental visits were made to four 
smaller districts to gather information about 
special problems they may face, especially the 
problems associated with multiple locations. 
The four are the Northern District of Alabama 
(which currently holds court in Birmingham 
and seven other places), the District of New 
Mexico (Albuquerque and three other places), 
the Eastern District of Kentucky (Lexington 
and five other places), and the Eastern District 
of Wisconsin (Milwaukee only). Table 2 and 
figure 2 display information on the selection 

1 Data used are for fiscal 1974, with fiscal 1975 data 
in parenthelles. FiRcal 1974 is a midpoint year ill the 
llroject,as planning was based on 1973 data and "isit;; 
were carried out in 1974 and 1975. Fiscal 1975 is added 
h('Cause tbe ciyn data gathered for 'the project are from 
that year. Where posflihle. all subsequent tahlell in this 
report use fi8cal1975 data. 
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TABLE 1 

Speed and "Productivity" of Metropolitan District Courts 

Fiscal 1974 (1975 in parentheses) 

Civil median Criminal median Terminations Weighted filings 
time (in months) time (in months) per judgeship per deputy clerk 

24 metropolitan districts............•.. 

94 districts.•....•.•••............•..•.• 


MA................................... .. 

Ny/E.··· ...•••..••..........•....•..... 

Ny/S .................................. . 

NJ.................................... .. 

PAlE................•.•.••..••••....... 

PA/W•••.........••••••.••.••..•...•.•.• 

MD.................................... . 

SC.....•.•••.•••..........•••.••••..•..• 

VAlE ................................... . 

FL/M .................................. . 

FL/S................................... . 

GAIN•..•......•....•....•.•............ 

LA/E••.•......•.....••.•.............•.. 

TX/N •.••••.•.••.•••......••••••••.•••.• 
TX/S ................................... . 
TX/W................................. .. 
MilE.••..•.•••.........•.•......••.•.... 

OH/N.................................. . 

IL/N................................... . 

AZ ..................................... . 

CAIN ......••.....•..•••.•..•.•..•....•. 
CAlC .................................. . 

CA/S ................................. .. 

DC ..................................... . 


9 ( 9) 
9 ( 9) 

18 (19) 
10 (11) 
18 (15) 
12 (13) 
16 (12) 

9 ( 8) 
10 ( 9) 
6 ( 6) 
7 ( 7) 
8 ( 7) 
4 ( 4) 
6 ( 7) 

11 (10) 
9 (10) 

12 (11) 
7 (10) 
9 ( 9) 

10 ( 8) 
6 ( 6) 
7 ( 8) 

12 (11) 
7 ( 7) 
7 (10) 
8 ( 7) 

4.2 (3.9) 
3.8 (3.6) 

8.4 (7.6) 
6.4 (6.2) 
5.7 (5.8) 

12.7 (12.2) 
4.3 (4.2) 
5.8 (6.0) 
5.6 (4.5) 
2.3 (3.0) 
2.4 (2.4) 
4.5 (4.6) 
3.2 (3.1) 
4.1 (4.5) 
2.7 (2.4) 
3.0 (2.8) 
3.4 (3.6) 
3.0 (2.8) 
6.3 (6.8) 
3.4 (3.4) 
5.2 (5.1) 
3.2 (3.0) 
4.4 (4.0) 
3.5 (3.3) 
2.8 (2.9) 
5.7 (3.7) 

373 (382) 
348 (371) 

542 (667) 
321 (300) 
325 (294) 
276 (323) 
234 (230) 
167 (172) 
292 (332) 
422 (547) 
463 (527) 
427 (416) 
402 (447) 
467 (536) 
465 (453) 
435 (450) 
455 (415) 
471 (434) 
339 (393) 
343 (370) 
315 (337) 
444 (458) 
320 (334) 
304 (363) 
539 (607) 
198(193) 

96 ( 99) 
88 ( 98) 

137 (143) 
85 ( 69) 
70 ( 75) 
89 (105) 
82 ( 88) 
63 ( 73) 
83 (102) 

103 (108) 
94 ( 90) 
99 (100) 

102 (118) 
120 (103) 
105 (117) 
108 (113) 
80 ( 87) 
84 ( 73) 

115 (120) 
95 ( 96) 

104 (110) 
100 (103) 
97( 95) 
90 ( 87) 

136 (120) 
45 ( 47) 

TABLE 2 

Speed and "Productivity" of Smaller District Courts 

Fiscal 1974 (1975 in parentheses) 

Civil median Criminal median Terminations Weighted 1iIings 
time (in months) time (in months) per judgeship per deputy clerk 

94 districts•...................•..•..... 


AL/N .•.•............................... 

KylE ...........•.•••••.•.............•. 

WilE...............•.................... 

NM ..................................... 


9( 9) 

8( 7) 
15 ( 7) 
13 (14) 
6( 7) 

3.8 (3.6) 

1.7 (1.7) 
4.2 (4.1) 
6.3 (6.9) 
2.9 (2.4) 

348 (371) 88 ( 98) 

440 (474) 88 (104) 
546 (519) 97 (107) 
258 (306) 79 (104) 
329 (362) 88 ( 89) 
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FIGURE 1 

District Court Studies Project Starting Point: Metropolitan District Courts 

_____speed_______ 

Fast----- Slow 

Southern District of Florida (FL/S) Eastern District of Louisiana (LA/E)" 
Massachusetts (MA)b 

Eastern District of Pennsylvania 
(PA/E). Maryland (MO) 

, Central District of California (CA/C) 

l_ 
_..._----- ...._._---_....._-----'-_....._-_..__......_-----_ ...._-----, 

• Civil only; criminal is faster than most. 

b Includes ICC cases that require negligible judge attention. Exclusive of those cases. Massachusetts productivity 
figures have been near the national average. 

FIGURE 2 

District Court Studies Project Starting Point: Smaller Courts 

________speed----­

Fast ~Iow 
I 

Northern District of Alabama Eastern District of Kentucky (KYlE)I""h 
(AL/N) 

"prOdUCtiVity,,\ 

New Mexico (NM) Eastern District of Wisconsin (WI/E) 

ow 
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and categorization of these courts. Reference to 
these courts will be limited to supplementary 
information based on observation, because the 
ci viI. case-flow data from these courts have not 
yet been analyzed. 

As shown, the courts included represent the 
four combinations of high and low "productiv­
ity" with fast and slow disposition times.2 The 
visited courts were chosen generally because 
their performance was close to the nationa.I ex­
treme in some respect,S (See appendix A for 
methodological obst'rvations on this and other 
points. Appendix B contains a statistical profile 
of each court, showing many variables over a 
six -yea,r period.) 

The measures used in tables 1 and 2 and 
figures 1 and 2 require brief definition; they 
are discussed more fully in chapter seven 
(under Statistics) as well as in appendix A. 
The civil median time is the number of months 
the median civil case (as many cases were proc­
essed faster than this case as were processed 
slower) was on the docket until it was termi­
nated; all cases terminated during the year in 
question are considered. The criminal median 
time is based on the number of months the me­
dian defendant was on the docket, rather than 
the median case. The figure for terminations per 
judgeship is simply the number of cases (both 
civil and criminal) terminated in a year, divided 
by the number of authorized judgeships. It con­
tains no "weighting" factor to reflect the wide 
differences perceived in average burden of cases 
among courts (there are no published figures on 
weighted terminations). This category also con­
tains nothing that accounts for senior judges, 

, )Ial'sachuI'E'tts is a special casE' regarding "produc­
tivity." 'I'he termination figurE'S include cargo damagE' 
case-;; (ICC) that are E'ssf.lItially unique to that district, 
and require almost no judge attention. Every year since 
1972, more than 50 pE'rcE'nt of all cases filed in l\Iassa­
chuSE'tts (civil and criminal) havE' been ICC cases. 

• ;\[aryland is a partial eXCE'ptioll. It was the firnt 
court visited and the chief judge requested that it .be 
indudM. He was concernE'd about the statistics of his 
district, which RiloWE'd a rE'latively low case disposition 
rate that seemed incomprE'he'llsible given his knowledge 
about the excellent work of judges and supporting 
pE'rRonnE'l. Although that district's fiscal 19'14 case dis­
po8ition rate and median time for case disposition were 
below average, they were not extreme. 

vacancies, visit.ing judges, visits elsewhere by 
authorized judges, or any similar factors. The 
figure for weighted filings per deputy clerk 
position uses the case weights (on which the 
published "weighted filings" figures for the 
courts are based) drawn from The 1.969-1.970 
District Oourt Time Study (FJC Research 
Series No. 71-1). At best, these measures in­
completely represent productivity; therefore, 
the word "productivity" usually appears in 
quotation marks throughout this report. 

Information Gathered 

The initial court visits were devoted mainly 
te, a detailed examination of each judge's ap­
proach to handling his docket. This was the 
only W"<lY to develop general statements COll­

cerning the approach of a court becanse each 
court visited employs an individual calendar 
system .. Following the interviews, the staff ob­
served a variety of proceedings befom each 
judge and discussed with s1lpporting peIsonnel 
implementation of the jndge's approach to rose 
management. Other persons interview.!d in­
cluded the clerk, the chief deputy clerk, all 
courtroom deputy clerks, other selected (leputy 
clerks, the full-time magistrates, the public de­
fender, the United States attol'lley, sdected 
assistant United States attorneys, and other 
selected private attorneys. There was at, least 
one meeting with invited representatives of the 
bar in each district. Most of the invitati01:s were 
based on a suggested list of Ill.wyers with n large 
federa,l practice, obtained in discussiorc with 
judges and other court personnel. 

A return trip was made to elU'h court to ob­
tain extensive data from a large sample (If civil 
cases. The resulting data base-discussed in 
greater detail in chapter three and appendixes 
F to ,J-pro"ides ('ntirely H(,\\' information on 

, UlldE'r the individual calendar system. e"ery case is 
assigned-usually at randolll-to ont' judge at filing, 
and normally rpmains aSSigned to that judgE' until it is 
tE'rminatE'd. The master calE'ndar'lystem, 011 the other 
IWnd. im'oh'E's periodic assignment of judgE'S to spE'cial­
ized functions, such as motions. pretrial or settlement 
confprt>nceil. trial, and others. Thus. II C1l8e will come 
lleforp several judges at "arious stagE's, undE'r the 
mRster calendar system. 
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the components of delay in civil litigation. The 
present report contains only summary and selec­
tive analysis of these dat.a from six metr'OP'Oli­
tan courts. 

Court "Performance" and 

Performance Measures 


In the past, there has been little systematic 
eff'Ort to trace c'Onnections-if any-between 
data 'On court "performance" and procedures. 
The Administrative Office of the United Sta.tes 
Courts annually publishes a large volume of 
data, much 'Of which is 'assumed t'O have a close 
relatiQnship to management of t.he system and 
of individual CQurts. Very little has been known 
about the actual relationships, however. Pa.rtly 
fQr this reason, there is little agreement among 
federal judges on the relative merit 'Of many 
procedural alternativl's. Federal judges com­
monly find, in their discussiQns with other fed­
eral judges, that procedures they consider 
proven are thQught by others to be either im­
possible or undesirable. 

That type of problem suggested this project. 
Different judges have substantially different 
experience, largely due to the localized nature 
of federal practice. What is routine in one dis­
trict is often considered impossil;le in another. 
Many of these differences result from the vary­
ing habits of members of the bar in different 
districts or parts of the country. Others result 
from different traditions in the federal courts. 
Judges themselves are usually the product of 
the bar in the district to which they are ap­
pointed. Many are former state judges, and 
their views are shaped by specific experience on 
different state courts. Further, in spite of a 
widespread impression to the contrary, they are 
a remarkably innovative group.•Judges are con­
stantly experimenting and gaining experience 
with new approaches and procedures. Their ex­
periments often produce results that are con­
vincing to them, but are not convincing outside 
their districts. 

This rep'Ort attempts t'O extend the opportu­
nity for United States district courts to learn 

from one another. The Federal Judicial Center 
can aid this process by evaluating alternative 
procedures if (1) we can produce better in­
formation concerning the effects 'Of alternative 
procedures,and (2) we can show how effective 
procedures might be implemented in 'Other dis­
tricts. The most effective procedures we have 
seen are in place n'Ot by accident but as a result 
of consci'Ous court policy. Und'Oubtedly, many 
of them could be adopted elsewhere. 

Since the concerns of this project are defined 
by the measures used in the preceding tables, it 
is important to make explicit some respects in 
which the measures bear novel implications. 
First, this project differs from m'Ost previ'Ous 
research on related issues in that it considers 
court treatment of the entire docket, not a 
specific subdivisi'On 'Of it. For example, Hans 
Zeisel, Harry Kalven, .Jr., and Bernard Buch­
holz, in Delay in the Oourt (1959) focus en­
tirely on cases that go to trial. (See especially 
chapter 4.) Even then, their interest is limited 
by the view that "in a real sense the parties 
are not delayed until they are ready to try 
and are prevented from doing so solely by the 
unavailability of the court.:' (page 51) 

The focus of the District Court Studies Proj­
ect is much broader. It most closely resembles 
the approach used by A. Leo Levin and Edward 
A. Woolley in Dupatch and Delay: A Field 
Study of Judicial Administration in Pennsyl­
1!ania (1961). In their text, Levin and 1Vool­
ley deal with the entire court process, though 
most of their data are drawn from cases that 
appeared on trial lists at some stage Thus, 
althQugh theirs is a more restricted populati'On 
of cases than is treated here, it includes many 
cases that \yprr not tril'<l (unlike Zeispl et a1). 

Cases that reached trial are a minor concern 
in this report. When, as in table 1, we c'Ompare 
courts' medi'an times for termination of civil 
cases, we consider every stage of every case. 
Cases terminated by settlement, m'Oti'On, and 
dismissal, as well as by trial, are included. Also 
included i5 all the time the lawyers were pre­
paring the case, including pleadings, discQvery, 
motiQns and so 'On. The choice 'Of measures that 
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include these elements is not accidental: it re­
Hoots the federal courts' widespread assertion 
that the progress of the whole docket is their 
responsibility. Some federal judges attempt to 
control the pace of litigation much more than 
others do. There are probably few judges today, 
however, who refuse to assert any responsibil­
ity for any case, no matter how old, unless it is 
ready to be tried or ruled on in some unavoid­
able fashion. To focus on courts according to 
these measures is to focus specifically on the 
effects of different approaches to managing the 
whole civil and criminal docket. 

Second, using these measures to compare past 
effects of alternative procedures clearly is not a 
controlled experiment. The outstanding example 
of that approach, Maurice Rosenberg's The 
Pretrial Oonference aM Effective Justice 
(1964), differs significantly from this study. The 
present comparison of whole jurisdictions can­
not claim to separate definitively the many dif­
ferences among districts; in that sense it is con­
siderably less precise than a controlled experi­
ment. The approach here, however, provides a 
oorresponding opportunity. Dat'a gRthered here 
show great differences in the ways lawyers op­
erate in the districts studied, especially in the 
amount of time they take to initiate actions or 
respond to them. These differences are probably 
a cumulative result of corresponding differ­
ences in the interaction betwei'n traditional 
work 'habits of the bar-largely le'l1rned in state 
court-and federal court. policy. Only by ex­
amining different districts ('an we study these 
effects, which necessarily are "controlled out of" 

any experiment conducted within a single juris­
diction. 

Format 
Results are reported as follows. The "nnd­

ings"-summarized in pages ix-xi-are the 
central findings of the project thus far. They 
have emerged 'as the prime factors distinguish­
ing the courts that are performing well, in a 
statistical sense, from the other courts studied. 
In addition, much of the rliscussion 'below re­
ports "observations": practices that seem par­
ticularly effective or ineffective in districts 
visited, but do not seem to explain differences 
in the performance measures. The practices 
identified as undesirable led to problems in the 
courts where they were observed; these I'rob­
lems were not seen elsewhere. In the courts 
where they were observed, the ,better procedures 
solved problems that were observed to be sources 
of difficulty in other courts. Finally, boldfu.ce 
summaries of the data or arguments are pre­
sented as needed. 

The report is selective because a description 
of everything observed would not be productive 
or interesting. The report concentrates on pro­
cedures that appeared especially effective or in­
effective; a purpose can be served by highhght­
ing their effects. There is no attempt to deg.~ribe 
procedures that 'are common to all or se'leral 
districts, except when necessary to point out a 
contrast. Partly for this reason, there is much 
18&'> discussion of criminal than of civil pro­
cedures, as crIminal pr()('f'rinres differ much less 
among the districts. 

http:boldfu.ce


CHAPTER II 


GOVERNANCE OF THE COURTS 

A weak system of governance makes 

effective policy action difficult or impos­
sible. For the few courts with serious man· 
agement problems, weak governance can 
be crippling. 

The courts that have achieved substantial 
agreement on procedural requirements have 
saved all their judges a large burden of 
training and enforcement. The bar is re­
lieved of a considerable burden, as well. 

The courts visited differ somewhat in the way 
they govern themselves, although the variety in 
this 'area was less than anticipated. Most courts 
have achieved remarkable cohesion and effec­
tiveness despite the judges' wide diversity of 
views. This observation is surprising because it 
contradicts the idea-often advanced by judges 
and others--that judges are such "prima 
donnas" that it is hopeless to try to get them to 
work together. Although t.he differences ob­
served in systems of governance do not explain 
any great part of the statistical differences high­
lighted in chapter one, several important con­
trasting patterns were noted. This chapter re­
ports observations but no findings because the 
most effective practices were found in courts 
with both weak and strong statistical records. 

It is often as...<>.erted that certain district courts 
function poorly because communication among 
the judges is poor. Issues purportedly are left 
unresolved for long periods, management 
direction is poor, and these courts are thought 
to function like rudderless ships. If governance 
has a substantial impact on our central meas­
ures, its effect is masked by other factors. Most 
of the courts, including two that were chosen 
because their statistical performance was pO()r, 
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appear to be very well governed indeed. On the 
other hand, one court chosen for its generally 
superior statistics works fairly well in most 
respects relevant to case processing, despite the 
fact that the poor relationships among some 
of the judges cause obvious difficulties. Our visit 
to the district showed that a great deal of time 
and emotional energy are lost. Productivity 
and speed in that court, however, are both satis­
factory, apparently because.a,n effective case 
management system has 'been in operation for 
some time. This machinery does not appear dis­
turbed or threatened, in this instance, by the 
weak policy-making machinery of the court. 
But that court does have difficulty taking effec­
tive action or initiative in new matters of court­
wide policy. 

In two courts, a weak system of governance 
appeared to seriously impede needed effective 
action. For the most part, these courts have lost 
control over their dockets. Because. the judges 
have no tradition of regular meetings or other 
systematic communication on matters of court 
policy, there is no machinery, occasion, or op­
portunity for the court to agree on and enforce 
policies that might improve matters. One judge 
remarked that "we never see each other," and 
that "each judge operates as a separate court." 
"Statistics are the last thing on my mind-I'm 
treading water" was another comment. 

The weakness of policy-making machinery 
appears, in itself, to impede action, separate 
from the difficult questions (discussed in later 
chapters) of determining what action is appro­
priate. Commenting on problems of this type 
he has observed in various parts of the country, 
former Ch:uf Judge Seybourn H. Lynne of the 
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Northern District of Alabama told us that 
"nothillg is IlIO\'(' llnfortunate than pOOl' ('Oln­

munictttion among the jndges.~' He and other 
chief jndges have given a good deal of thought 
to this qll<'f'tion, and, in their eOllrts, have suc­
cessfully establishpd tl'fl<liliolls and l1Iachinery 
that allow open communication leading to ef­
fectin. policy mnking. Poor communication and 
policy making nrc (liO'astJ"OlIs whell (l!'cisiYe 
action is needed, though some courts seem to 
have "coasted" sncc('ssflllly for some tinl(' on 
policies of the past. 

Meetings and Committees 

Periodic meetings of the full bench are held 
in the five largest dish-jets but in only one of the 
others. Some smaller districts achieve the same 
ends less formally. Conferences are held as 
often as two or three times a week at one ex­
treme, and only once a month at the other. Ob· 
yjously, ill tite int(,l'e5t of ('Olls(,lTing judge tinl(', 
there should be a presnmption in favor of rela­
tively infrequent meetings, though a weekly 
meeting of s~me sort seems desirable. The 
Eastern District of Louisiana has achieved 
success, in IIIos I }'es}wcts 1'P]eYllllt to this dHlpter, 
with only one long bench meeting (in the eve­
ning) each month, but there are also frequent 
informal lunch gatherings. Most problems that 
arise between meetings nre handled by "liaison 
judges," one of whom is responsible for each 
ar:ea of policy, and communication with each 
court agency or office. 

A significant difference observed in bench 
meeting practice was the supporting person­
il01'O' {h'gl'ep of ac{'('SS to poJiey making. In BIOSt 
courts the clerk, the magistrates, the chief 
probation officer, the marshal, the United States 
attorney, and others expressed confidence that 
they were able to bring to the attention of the 
bench any issue regarding their operation that 
required resolution. In Maryland this is accom­
plished through the coordinating role delegate,d 
to the clerk, who serves as secretary at the bench 
meetings and assists the chief judge in prepar­
ing the agenda. Anyone who wishes to bring 

matters to the attention of the bench can do 
so by contacting the clerk. In Eastern Louisiana 
the less formal but equally effective system of 
communication through "liaison judges" snrves 
as the conduit for matters concerning each 
offiee. On the other hand, a good deal of con­
fusion, misunderstanding, and wasted motion 
was observed in the few courts with poor ':lOrn­
munication. This was especially true in matters 
involving the Sp('edy 'fJ'ial Act of 1974, which 
mandates joint planning among many court 
agencies. 

Formal committee systems exist only in the 
five lar~est courts. They vary both in the Hum­
ber of committees and in t he relation of the eom­
mittees to the whole body of judges. In Mary­
land there are thirty-two cOlllmittees (surpris­
ing in a court of SeVf'1l authorized judgeships) ; 
in Central California there are sixteen commit­
tees and sixteen jlldge:,;hips. (Lists of thes€' two 
committee systems appear in appendix C.) It 
5(,(,lIIS tll('l'f' is Ips:,; to this diffcl'('nce than meets 
the eye. The Maryland committees are active 
only when an issue that requires their action 
arises; few mcet with any regularity and the 
system exists primarily to prospectively assign 
each new issue(l raised. The burden of commit­
tee work does not seem greater here than else­
where. 

]\fore important than the number of commit­
tees is their relationship to the full body. In all 
hut one of the five courts with a comldttee 
struetnre~ the committees are sufficiently strong 
that committee reports aTe presumed to repre­
sent the desires and needs of the full body,and 
normally should be accepted. In the fifth court, 
eonfidenee in committee 1'e,ports is more uncer­
tain, as 'are other aspects of management there. 
A committee Systf'lll is useful only if committ~s 
are actually delegated substantial authority~ as 
in the strong' committee courts. Otherwise, the 
fllll group ultimatrly shares both the authority 
and the ~work. 

'Ve ohservecl great differences in the scope of 
court-wide policy on administrative matters and 
case management, and in the extent to which 
court-wide policy was enforced. 1\:[ost of the 
trn courts make a determined effOli to ensure 
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roughly comparable practices among judges in 
sneh llIatter,; as standards of pl'epn ration for 
pretrial ordel'S, discoyel'Y schedules, and expec­
tntiolls rCg'lll'tling stipulations. Some courts snc­
ceed more than otlwl's. The more successful also 
genera lIy insist on a uniform approach to local 
ruIPs ill pl'o('pdul'al or mechanical matters, snch 
as the forlll of papel'S filed. It is significant that 
some nniformity has been achieved despite the 
usual wide diversity of dews among' judges. In 
a minority of the courts thcl'(' seems to be an un­
,varrante(l assllmption that (liyet'sity on the 
bench necpssal'ily must lead to (liY('l'sity or con­
fliet in practices. An extreme pxample is one 
judge~s l'P!}uirement that papers filed in his cases 
be in a forln specifically prohibited by the local 
rules. 

In both large and small courts a degree of 
prOC€dural uniformity in many areas can be 
and has been achieved, despite diversity. The 
benefits of a common approach to case manage­
ment are considerable.•Judges in courts without 
a common approach spend a great deal of time 
training attorneys. Sometimes there is a train­
ing component to each encounter they have 
with attorneys in every case. A more uniform 
approach eliminates the need for discussion, in 
each contact, of the rules, practices, or prOC€­
dures, or their purpose. A uniform approach 
eliminates many inquiries from attorneys and 
avoids the attendant danger of questionable em 
parte contacts. Finally, a uniform approach 
eliminates a major irritant to the bllir. One of 
the most common complaints we heard from 
lawyers was that they must keep in mind end­
less idiosyncratic requirements of numerous 
federal judges-requirements governing sched­
uling, monitoring, the form and content of pre­
trial orders, and so on. 

The Clerk of Court 

Use of the clerk in governance of the court 
varies considerably. United States district 
courts are unusual organizations in that they 
are governed by officials (judges) whose ad­
ministrative responsibilities are a minor part 

of their work. To the extent that federal COUl'ts 
have a. full-time administrative chief, it is the 
clerk. In addition to his diverse management 
and legal responsibilities and his position as 
chief of a mo(lpst bureaucracy, the clerk also 
fills, in sOllie comt;;, a cOlllprellPnsin~ role as a 
kind of chief C'xecutive officer. As noted, in 
Maryland the clerk attends the weekly bench 
meeting and serves as secretary. He helps pre­
pare the agenda and often assists in determin­
ing what issues should be brought to the judges' 
attention. In some courts there is no one to per­
form this coordinating function, with obviously 
disastrous results. In other conrts, it is carried 
out more informally by the judges themselves, 
sometimes with the assistance of liaison judges. 

The clerk can also give the judges essential 
staff support. In Maryland, New Mexico, and 
elsewher<" he is frequently called upon to help 
with researeh, or with drafting a proposed rule 
or policy. The clerk s office in the Central Dis­
trict of California has a highly experience(l and 
able management staff, capable of responding 
effectively to It wi(1(' ntl'ipty of inquiri('s lm'oh'­
ing data collection and analysis, auministratiye 
problems, huihlings or <'qnipmpnt, and so on. 
Examples from various eOlll'is are discllss('d 
more fully in chapter six (under Clerk's Office~ 
General). 

The best clerks of court are already function­
ing as "comt administratOl'S," although pro­
posals to create snch a position abO\'e the derks 
in district comts lmye not yet been imple­
mented. Because s(,ypral courts now rec('in' thp 
highest qual ity staff W(}I'k from the clnk of 
court or his staff, it is reasonable to ask why all 
courts have not insisted on a similar level of 
support. As often as not) the difference seems to 
lie in what is demanded by the judges. 

Small Courts and Multi-Division 
Courts 

Among the smaller conrts visited, only the 
Xorthern District of Alabama has regular bench 
meetings. Some small courts handle administra­
tive issues admirably with no regular meetinlf'3 
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or committees; generally, the clerk is especially 
important in those courts. In 'One, however, we 
observed very little policy direction of any kind, 
despite considerable need. That seemed to re­
sult primarily from a lack of leadership by the 
chief judge. 

Under chapter five, title 28 of the United 
States Oode, some distrid courts can only hold 
court in one location. Others, by statute, can hold 
court in two 'Or more locations; sometimes the 
statute specifically assigns certain counties to 
one court location (thus creating a "division"), 
sometimes not. Among the courts with several 
statutory locations, some hold regular sessions 
'Of court in each; others have pretermitted one or 
more"... for insufficient business 'Or other good 
eause." (28 U.S.C. § 140(a)) Some outlying 1'0­
cati'Ons are served by 'One or more resident 
judges, a staffed clerk's office~ and other per­
manent staff. Others are served 'Only by judges 
and staff stationed elsewhere. 

Some courts are geographically central­
ized; the functions and resources of others 
are scattered throughout their districts, 
bearing little relation to apparent need. 

Two courts visited have developed a model 
approach that minimizes the disruptive 
effects of wide geographical dispersion. 

Table 3 shows the extent of dispersion of 
business to outlying court locations. As the 
right-hand column indicates, only one of the 
metropolitan courts conducts substantial busi­
ness in other than its largest location: the 
Southern District of Florida recorded 23 per­
cent of its trial days in locations other than 
Miami. The other metropolitan courts concen­
trate nearly all their work in a single location. 
By contrast, there is much more dispersion 'Of 
functions and resources in the smaller courts 
shown', as is generally true of smaller courts in 
the country as a whole. Northern Alabama, 
Eastern Kentucky, and New Mexico all conduct 
tions than even Southern Florida does. Ea:-;terll 
Kentucky holds nearly two-thirds of its trials 
in locations other than Lexington, its largest 
city. 

Dispersion 'Of court activity, however, does 
not necessarily imply that judges and support­
ing personnel are similarly scattered. The 

TABLE 3 

Dispersion of Court Activity and Resources 


Fiscal 1975 


Largest court Termina· Statutory Active Judge Clerk's Dispersion 
Court location Judgeships tions per locations locations locations office of trials 

judgeship locations (percentage) 

CAfC...... Los Angeles ..... 16 363 1 1 1 0 
LA/E....... New Orleans .... 9 453 1 1 1 1 0 
MA........ Boston .......... 6 667 4 2 1 1 3.0 
PAlE .•••.. Philadelphia .... 19 230 4 3 2 2 5.0 
MD........ Baltimore....... 7 332 5 2 1 1 0.1 
FL/S....... Miami ••.•••.... 7 447 5 5 3 3 23.0 
WilE....... Milwaukee...... 3 306 3 1 1 1 0 
NM ........ Albuquerque .... 3 362 6 4 1 1 24.0 
AL/N •.•. ,. Birmingham .... 4 474 8 8 1 1 24.0 
KylE •••••• Lexington •.••••• 3 519 8 6 2 5 66.0 
94 courts...••••..••••..•••.• 399 371 430 321 159 231 21.0 

NOTE: "Dispersion of trials" shows the percentage of trial days in fiscal 1975 held in statutory locations other 
than the largest one. "Active locations" shows the number of statutory locations where at least one trial was held. 
The numbers of judge locations and clerk locations reflects primary office assignments, according to the 
United States Court Directory. 
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Northern District of Alabama, as shown, con­
ducts business in eight locations, but all judges 
and full-time staff are located in Birmingham. 
The. District of New Mexico supports its out­
lying locations from Albuquerque in similar 
fashion. By contrast, the Southern District of 
Florida has a judge and a staffed clerk's office 
in both West Palm Beach and Fort Lauderdale, 
in addition to Miami. The Eastern District of 
Kentucky has a judge and a clerk's office in 
Catlettsburg as well as in Lexington; addi­
tional clerks' offices are located in Covington, 
London, and Pikeville. 

Obviously, in a dispersed operation, the po­
tential for inefficiencies exists. In addition, the 
location of judges far from each other creates 
potential obst1acles to maintaining an effective 
and harmonious working relationship among 
them. (These issues are discussed further in 
appendix D.) In principle, it would appear that 
any low-volume location necessitates lost time, 
either on the part of underutilized personnel 
located there, or in travel between several places. 
A prime reason to include nonmetropolitan 
courts in this project was to explore alternative 
solutions to these problems. Our observations, 
however, revealed the surprising fact that no 
reduction in "productivity"-however meas­
ured-has been shown to be associated ~itih 
multiple locations. 

Most dispersed courts have relatively many 
terminations per judge (see table 3 and appen­
dix D). Nonetheless, judges and supporting per­
sonnel of dispersed districts all seem to feel their 
operations would be much simpler and more 
effedive if only one looation were used. ' Diffi­
cultiesoften mentioned include: 

-Lost time of judges and supporting per­
sonnel. 

-Poor communication among judges, lead­
ing to poor policy control. 

-Recurring disputes among judges over 
the distribution of business among judges 
in different locations. 

-Poor administrative control over outlay­
ing clerks' offices, probation offices, magis­
trates, etc. 

1 Many feel, however, that the need to serve outlying 
locfl.tions outweighs any such considerations. 

-Nonuniform procedures, especially in 
matters covered by local rules. 

-Delays in completing any task that in­
volves communicatioOn among offices. FoOr 
example, preparation and submission oOf 
statistical reports is unavoidably more 
cumbersome if several offices are involved. 

-Confusion and delay in handling papers 
filed, and in lassuring that they are cor­
rectly and timely docketed and find their 
way to the proper file in the proper office. 

-Calendaring problems. When conflicts oc­
cur, a single-judge location has very little 
flexibility to respond. 

Fortunately for litigants, but unfortunately 
foOr research purposes, no multi-division court 
visited seemed to suffer seriously in any of these 
respects, compared to other courts. The strategy 
employed in the districts of New Mexico and 
NoOrthern Alabama seems especially effective, 
though it may not be equally useful everywhere. 
In those districts, by long-standing tradition, 
all judges appointed must move to the hub city 
(Albuquerque and Birmingham) if they do not 
already live there. All papers are filed in the 
hub city and nearly all supporting personnel 
are stationed there. On the other hand, regular 
sessions outside those cities are considered an 
important part of the court's responsibility to 
serve the public, and there is little interest in 
pretermitting them. 

Concentrating judges and supporting opera­
tions in the hub city minimizes the impact of 
dispersion remarkably. FoOr years, the judges 
of the Northern District of Alabama have met 
over coffee in the chambers of the chief judge 
evcry Monday morning at 8: 30. This meeting is 
affected by the outlying locations only in that 
one judge or another may miss the meeting be­
cause he is holding court in Decatur~ Gadsden, 
Tuscaloosa, or elsewhere. 

The meetings serve both social and business 
purposes. When particular problems need reso­
lution, there may be a short written agenda that 
sometimes includes prepared reports by judges 
or staff. Otherwise, there is general discussion 
of business and nonbusiness matters. One item 
discussed weekly is the judges' calendars. The 
meeting is a recognized opportunity to move 
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trials from one judge to another when needed 
and to fully familiarize each judge with the 
approaches, problems, and needs of the others. 
Diseussion is sufficiently open that no issue re­
quiring action is ignored or unobserved. 

A single judge is assigned to the sessions of 
court in each outlying location (each judge sits 
twice a year in each outlying location). Table 
42 contains sample schedules that illustrate the 
assignment method. Until the assignments are 
rotated, a single judge normally handles all 
cases filed in a given division (except Birming­
ham). When the scheduled time arrives for pre­
trials or trials, the judge assigned to a division 
travels to the appropriate place, with the neces­
sary staff-usually his secretary, a law clerk, a 
court reporter, and a courtroom deputy clerk. 

The system in New Mexico is slightly differ­
ent and equally effective. All judges and nearly 
all support!ing personnel are stJationed in Albu­
querque (the exceptions-nearly universal 
ones-are probation officers and partAime mag­
istratesin several locations). Thongh the judg(;'s 
often see one another informally, they have no 
system of regular meetings. Court sessions are 
scheduled ad hoc by each judge, according to 
need rather than to a fixed schedule. All cases 
are filed in Albuquerque, assigned at random to 
a judge, and then monitored by the assigned 
judge, assisted by his courtroom deputy. If the 
lawyers, parties, and witnesses appea"r to be lo­
cated near Las Cruces, Santa Fe, or Roswell, the 
deputy schedules pretrials, hearings, and trials 
for the appropriate location. Each judge visits 
each outlying city several times a year at ir­
regular intervals, for periods that vary from 
one day (for hearings and conferences) to a few 
weeks (for an occasional long trial). 

This combination of centralization and de­
centralization permits the court to operate al­
most as thought all operations were concentrated 
in Albuquerque. There are no geographical ob­
stacles to communication and decision making 
among the judges or supporting staff. The clerk 
has comprehensive responsibilities as court ad­
ministrator. Is.'3ues requiring resolution are 
brought to him by those affected. He provides 

staff support and arranges for a meeting, if one 
is needed, when a decision or policy statement 
by the judges is required. Many issues am re­
solved at a staff level, in consultation with 
the chief judge, as needed, without invol ving the 
full court. 

The New Mexico and Northern Alabama sys­
tems centralize dispersed court functions, an ap­
proach we recommend where it can be adopted 
or initiated. Many districts have different geog­
raphy and could not adopt this approa.ch with­
out modification. Birmingham and Albuquerque 
are the dominant sources of litigation in their 
districts, and those cities are centrally located 
in their districts. 

In many districts, the largest city is neither 
very large nor central. Sometimes it is one but 
not the other. Lexington, the largest city in the 
Eastern District of Kentucky, accounts for only 
about one-third of the trials in that district, 
and a much smaller proportion of cases filed. 
Although Lexington is relatively central, the 
other busy locations are at the extreme pe­
riphery of the district. At the time of our visit, 
London and Covington had more pending 
~riminal c.a.'3es than Lexington, and London and 
Pikeville had more pending civil cases (neuly 
all of these are black lung cases). It would not 
seem logical to try to serve all those places from 
Lexington. The present arrangement, in which 
one judge is based in Catlettsburg (110 miles 
east of Lexington) and five clerk's offices sBrve 
the six currently active court locations, is less 
dispersed than the district's operation a few 
years ago, when the court held sessions in all 
eight statutory locations. Although further Clon­
centration would be possible, the arguments for 
that seem less compelling in a district whose 
business is so dispersed. 

In many respects, this district seems to work 
remarkably well under difficult conditions. Sup­
porting operations seem to handle the unavoid­
able inconvenience well. There is much less 
common policy direction from the judges than 
we observed elsewhere, however. This may be 
an unavoidable result of an exceptionally large 
and dispersed case load. 

http:approa.ch
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In summary, we suggest the following steps 
to minimize the disruptive effects of wide 
geographical dispersion: 

-Adding new statutory locations or ses­
sions of court should be considered only 
if e:xtraOl'dinarv lle('\l is shown. 

-Pretermitting comt sessions in locations 
which either are near another court lo­
cation or generate a very low volume of 
litigation should be considered. Ap­
pendix D discns8('s some factors in­
volved. Most of the obvious candidates 
for pretermission have already been 
eliminat('d in the study courts, but some 
otI1(> I'S 1ll'P cut ninly marginal. 

-The New Mexico/Northern Alabama 
approach should be adopted where it is 
f(,llsible. 

-1VIH're it is not feasible~ steps should be 
taken to sern~ outlying locations from 
the smallest possible number of judge 
amI ckrk locations. 

Case Assignment and 

Reassignment 


Monthly case-load reports provide val­
uable information. Emergency procedures to 
shift cases-especially trials-from one 
judge to another have proved useful to 
several courts. 

The individual calen(lar system is lls('d in all 
ten visited courts. For this reason, we have no 
hasis for direct eOl11ment on its merits, exc('pt 
to ohs(,lTe that it "'as g(,llerally applauded. both 
ill districts wlwl'e it had been instituted recently 
and in dish'iets wlH'l'e it had b('en employed for 
years. The Syst(,l,1l certainly allows judg('s to 
fallliliari;w themselv('s with all aspects of It ea,se 
as it mov('s through the system; this assures 
hoth eX1wl'i,ise aIHl contillllity, Another benefit 
of the system is that it permits judges to Sllper­
vise the pl"ocedllral aspeds of case preparation, 
esprcially timing, hut also the volull1e~ direction, 
and pxtrnt of discO\·rry. 1lI0tiollS~ and so on. On 
the ot Iwr haml, the SystHIll has introduced It de­
gree of inflexihility in the eal(,IHlaring; process; 
some com'ts ha ye respollded to this 1Il01'C suceess­
fnIly than others. 

At the time of our visits, all hut one of the 
districts distributed It monthly report on the 
relative condition of each judge's docket; the 
other cOllrt does so now. Typically, these reports 
show the number of civil and criminal cases 
pending at the be:."rinning of the month and the 
number filed and terminated during the month. 
These reports were generally considerpd a natn­
ra'} corollary of the individual calendar system. 

All the long-time users of case-load reports 
appear to have instituted the practice at roughly 
t he time they instituted tIl(> in(li vidual calendar 
system. In(lges OIl nearly all eourts were aware 
of the relatiye state of the seveml judg('s' dock­
ets. They also knew their own relative standing 
and had various ideas about how aU judges 
reached their relative standings. 

Significantly, the amount of discussion about 
relative pending case loads did not differ be­
twepI! tlIP long-fillIP report users and the one 
eOUl't that did not distribute the reports. But 
there was a lllarked difference in the accuracy of 
the discussion. In the court that did not use 
ease-load reports, the judges independently 
raised the question of t heil' relative standing 
in tIl(> court. hilt they made s('Yera 1 reft'l'ences, 
which we latN (lrtermine!l were illaceul'nie, to 
the positions of the other judges. 

CIC!arly, monthly case-load reports are useful. 
They provide a rough evaluation of the way 
each judge's procedures affect the size of his 
docket. Each court becomes a sort. of experi­
ment, or group of experiments. Periodie case­
load reports encourage a jwlge to control his 
dockpt bette\' if it is less Hnder control than 
that of other ,jlldge:ol. Hepol'ts also arc. use fill in 
rletermillillg if the court shonld assist 011e 01' 

morr judges. 
If olle purpose of the individll:t 1 ca1(>I)(lar 

system is to foster 'U spirit of eOlllpptitioll with 
respect to disposition rate,.;, it obdously has suc­
('(>(>(1(>(1. It appeal'S, !tOWP\'Pl'. that at lea"t SOlll!' 

judges are paying a price for this. One judge 
described the indiddual ealen(lar system ns "a 
highly intron~rting experience." (This judge 
was n. recent appointee from a. state eOllrt that 
use,d the master calendar system.) He said there 
is little sense that his cOUlt's docket is a shared 
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burden. He was able to ask a fellow judge to 
handle emergency matters while he was pn vaca­
tion, but little more. The individual calendar 
system, in his view, is superb in fostering per­
sonal motivation. The night before our meeting 
with him, this judge stayed in his chambers un­
til midnight, trying to settle a complex antitrust 
matter. He felt that in achieving a settlement, 
he had accomplished a great deal fur the court 
generally, but pointed out that his immediate 
purpose had been to avoid trying the case a 
month or so later. He felt pressured by his 
enormous case load and he was acutely inter­
ested in any opportunity to reduce the burden. 
In this respect, the system served a useful pur­
pose. On the other hand, he felt that the pres­
sure of the individual calendar system and the 
case load was the main cause of some judges' 
occasional intemperate behavior on the bench. 
Even more serious, we heard attorneys express 
occasional fears that 'a judge could not proVide 
a fair trial in a case he thought should have 
boon settled. 

The districts vary considerably in the degree. 
to which they have instituted procedures to 
transfer cases from one judge to another. Under 
the individual calendar system, there is a wide 
range in the number of pending cases befure 
each judge on any court. Judges' pending case 
loads varied by a ratio of nearly three to one in 
some courts, and in one court, the average age 
of cases tried varied from much less than a year 
for one judge to more than three years for 
another. 

Each large oourt has a co~mittee empowered 
tl) relieve a judge who bears special burdens re­
sulting from illness or a protracted case. Often, 
however, there is no system for reallocating 
cases from overburdened judges to those who 
have lighter case loads, nor is there a court-wide 
procedure for disposing of old case,.q. Thus, in 
some courts, some litigants still face substantial 
backlogs, even though there may be few old 
cases in the court as a whole. 

This anomaly is only one of the difficulties of 
a completely unmodified individual calendar 
system. Another is that a court may experience 

trial conflicts necessitating a continuance, eVen 
though one or more judges is actually available 
for trial. Unless an individual calendar <.',ourt is 
integrated by a strong sense that the court 
docket is a. shared burden (and by correspond­
ing procedures), judges' calendars may develop 
in such a way that one judge has nothing to try 
on a given day or week, while another may 
have two cases ready for trial at onee.•fudges 
do, of course, have essentio.I work to do even if 
they are not scheduled to try a case on a certain 
day or week. A procedure permitting last-min~ 
ute exchange of trials on an emergency basis 
can have several benefits, however: 

-It provides more certainty to "date cer­
tain" trial settings, speeding the calen­
dar both directly and mdirectly. 

-It permits juds-es to be less cautious in 
theIr calendarmg practices and thus 
calendar more cases, since they know 
every case can be tried, even if, in un­
usual circumstances, two cases should 
come to trial simultaneously. 

-It assists implementation of the Speedy 
Trial Act. 

Magistrates can be particularly useful in 
relieving trial conflicts. Magistrates in Eastern 
Louisiana and other districts have held civil 
trials by consent fairly regularly, with good 
results. Trial conflicts can sometimes be fore­
stalled if a ma.gistrate is available to take a 
trial. (See chapter six.)· Reassignment. to it 

magistrate should be handled carefully. how­
ever, to avoid undue pressure. If lawyers are 
asked as late as the day of trial to consent to 
trial before a magistrate, with no alternative 
except a long continuance, one may question 
whether the consent is voluntary. If the issue is 
raised five to seven days earlier, through in­
quiry by the courtroom deputy, there should be 
no difficulty in most instances. 

We recommend that some courts consider 
the following steps to implement the principle 
that the docket is a responsibility shared by the 
whole court. Clearly, all are compatible with the 
individual calendar system: all are being used 
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by individual calendar courts to help the system 
work. Courts should consider: 

-Some variant of the "accelerated calen­
dar" used in the Eastern District of 
Louisiana and other courts. In Louisi­
ana, all cases at least three yeats old are 
put on a master list every year or so. 
(Cases pending for three years or more 
were determined by the Judicial Confer­
ence of the United States, at its Septem­
ber, 1961 meeting, to constitute a judicial 
emergency.) All cases not removed from 
the list by the assigned judge are pooled 
for trial during a short period when 
most or all judges clear their calendars 
and are available to hear any case in the 
pool. 

-A procedure under which any judge 
whose number of cases pending reaches 
a figure 50 percent above the avemge is 
contacted by a calendar committee, 
which suggests either transfer of some 
cases or suspension or reduction of new 
ease assignments. 

-More flexible procedures to exchange 
trials. In some courts, exchanges between 
judges at the last minute are common; 
the benefits have been noted. Some ex­
ehanges are accomplished through a 
memorandmn to all judges, from judges 
with nothing to tryon a given day, re­
questing a trial. Other exchanges are 
made by one-to-one contact among in­
diddual j ndges. 

-Greater use of magistrates to hold civil 
trials by consent, both in case of conflicts 
and otherwise. 

Each of these sugl!estions would be con­
troversial in many courts. Probably none could 
be adopted everywhere. Nevertheless, one or 
another of these alternative responses to a com­
mon problem should be useful in most districts. 
The effectiveness of these measures is suggested 
by the excellent record of the Eastern District 
of Louisiana, shown in table i. That district 
employs an accelerated calendar, shifts trials 
as necessary, and occasionally holds civil trials 
before the magistrate. Even though the district 
does not process civil cases especially fast in 
other respects, table 4 shows that the district 
has old oases very well under control. 

TABLE 4 


Incidence of Cases Three Years Old or Older 


Fiscal 1975, in percentages 


Among cases Among cases 
terminated pending 

FL/S .......•.••.•.... 0.7 1.2 
LA/E ....•............ 2.1 2.9 
CAlC................ . 2.8 7.0 
MD................. . 5.2 5.9 
PA/E................ . 7.8 4.8 
MA.................. . 16.7 9.0 

Average....... . 5.9 5.1 

Multi-division courts ::face two special prob­
lems in adjusting their work loads. First, it is 
difficult or impossible to move trials from one 
judge to another on short notice if the judges 
involved are in different cities. As already ob­
served, this factor makes the New Mexico/ 
Northern Alabama system especially desirable. 
Second, multi-division courts in general have a 
history of differences-sometime acrimonious­
over the proper division of work among judges. 
Dockets in different locations \"ary in difficulty, 
or are perceived to vary. In sOllie districts, there 
have been series of disputes on this point, some­
times resolved only by action of the judicial 
councilor the Judicial Conference of the United 
States. 

Although these disputes ma,y seem petty to 
some oU~'3iders, they seem entirely understand­
able-----even inevitable-if one realizes the ex­
traordinary pressures under which federal 
judges now labor and the extl't'llle variance 
among dockets in different places. Of course, 
the pressures are largely self-imposed, since 
there is little effective authority requiring a 
judge to do more than his conscience demands. 
Still, crowded dockets, peer pressure, a strong 
sense of professional responsibility, and an occa­
sional nudge from the jndicial councilor else­
where tocrether lead niost federal judges to feel,.., 
greatly pressed. Since there is no reliable and 
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objective technique to compare the dockets of 
two different pl;lCes, inequities mllst be reso.Jved 
by yery rough rules of thumb. (See appendix 
E for further discussion.) 

Simplest, of course, is to assign cases at ran­
dom without regard to geographical origin, as 
in New Mexico. Failing that, it seems desirable 
for a court to have a fixed assignment system 
that can be reevaluated frequently and that ill­
eludes a flpxible system to shift cases among 
judges when temporary imbalances occur. 

obse1'vatio7!8 

-Poor communication among judges, lead­
ing to weak policy-making machinery for 
the court, can he disastrous in courts that 
require decisive policy action. 

-Some ('onrts could benefit by establishing 
for snpporting personnel more ready and 
routine access to administmtive decisions 
of the court. 

-Some courts could benefit by widening the 
scope of court-wide policy on admmis­
trative questions, particularly with re­
spect to enforcement of uniform practices 
and enforcement of local rules. 

-Some courts could benefit from expanded 
use of the clerk to coordinate court agen­
cies and to provide staff support. for the 
judges. (See also chapter six, under 
"Olerk's Office-GeneraL") 

-Some courts that are geographicallY dis­
persed could benefit from (1) crosing 
some low-volume court locatlOns, (2) 
serving all locations from a single place, 
or (3) serving all locations from no more 
than two or three places if geography 
compels more than one. 

-Some courts eould benefit from expand­
ing their procedures for reassigning 
trials, using an "accelerated calendar" 
procedure and ad hoe shifts, shortly be­
fore the trial date, to another judge or to 
a magistrate. 
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MANAGING CIVIL CASES 

The strongest findings of this project con­

cern differences in the ways courts manage civil 
cases during the various pretrial phases. The 
courts differ widely in the controls they exer­
cise over preparation of civil cases. The degree 
of control is closely associated with the time 
required for each stage of a case, which also 
varies greatly among courts. 

One aspect of these findings was a;nticipated 
in a remark by the late Judge Alfred P. Mur­
rah. At Federal Judicial Center conferences, 
Judge Murrah often said, "What we advocate 
here comes down to one thing: teach the lawyers 
that they've got to practice la.w according to the 
rules." Most judges and most lawyers think law 
is practiced according to the rules in their 
courts, and Judge Murrah's observation prob­
ably puzzled his audience on occasion. Our ob­
servation and data, however, both indicate that 
the rules regarding time limits are honored 
more in the breach than in the observance, ex­
cept in a few courts. 

A further aspect of the findings here is that 
effective and discretionary judicial case man­
agement now serves much of the purpose once 
served by mandated time limits.1 The Federal 
Rules of Civil Procedure eliminated numerous 
time limits while also eliminating numerous 
procedural technicalities. Since the rules were 
adopted, in 1938, many remaining time limits 
have been eliminated. Discovery, especially, is 
now governed by very few time limits. Follow­
ing the exhortations of Judge Murrah and 

1 This topic is discussed more fully in a forthcoming 
companion r.-port, .Tudicial Controls and the Civil Liti­
gative Process: Discovery. 

others, federal judges have increasingly 
asserted control over the timing of the civil 
litigative process through pretrial conferences, 
discovery cutoff dates, and through insisting 
early in the case on rapid progress toward trial. 
The findings in this chapter show the dramatic 
results of these controls. 

In matters not governed by time limits in the 
rUles-particularly discovery-there are huge 
differences in preparation time between courts 
that vigorously control their dockets and courts 
that do not. We found that a court can handle 
its case load rapidly only if it takes the initia­
tive to require lawyers to complete their work 
in a timely fashion. 

Our findings supplement Judge Murrah's 
principle in another respect. To handle its case 
load efficiently, a court must minimize the time 
judges spend 011 the initial stages of their cases 
and require la\Vyers themselves to resolve the 
relatively petty disputes (especially discovery 
questions) in most instances. Under an effective 
system of case management, the rules speak for 
themselves, and la-wyers are le'ss dependent on 
the court to enforce those rules. 

In addition to information gathered from 
court visits and published data (the materials 
used in other chapters), the discussion in this 
chapter draws on an extensive data colledion 
and analysis project. Information from this 
proje.ct will be summarized in this chapter; 
more complete and detailed analyses will appear 
in related reports on discovery, motions, plead­
ings, and other topics. The discussion here is 
generally limited to description and evaluation 
of court-wide civil case flow. Much other sup­
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plemental material is included in appendixes 
F through J rather than in the text here. 

Although the text must remain dense and 
laden with figures, we have attempted to select, 
from an enormous volume of data, the minimum 
that can illuminate a single central' question: 
what is the effect of various case management 
procedures on the flow of civil cases at each 
stage~ 

The method and approach of the d,ata collec­

The Overall Impact of Case 

Management Control 


Some central questions to address at thl~ out­
set are: 

Do case management controls shorten 
disposition time ~ How ~ 

Can the amount of time spent between 
particular events be reduced or eliminated ¥ 

How fast is fast enough, or too fru;t? 
tion project is discussed in some detail in appen­
dix F. Each court was visited in late 1975 or in 
1976 to obtain data on approximately 500 ran­
.iomly selected civil cases. A group of highly 
skilled researchers (most of them present or 
past law clerks to district judges) filled out a 
detailed form for each case, under the direction 
of Paul Connolly of the Federal J udicial Cen~ 
tel' staff. CaBes were selected from a list of all 
cases terminated in the district in fiscal 1975, 
listed in order of their docket numbers (there­
fore 'also the order in which they were filed). 
From a random starting point, every third, or 
fifth, or nth case was selected; the interval was 
chosen to yield approximately 500 cll.<;es from 
each court. 

A vol uminous amount of information ,was 
gathered, as the sample form shown in appendix 
F suggests. The central 'aim was to gather time 
data on every recorded event in the case regard­
ing pleadings, discovery actions, substantive or 
procedural motions, judge action, continuances, 
timing control, conferences and trials, and a few 
other factors. The results from this data base are 
summarized only briefly here. The data will re­
main useful for various research purposes, not 
only in forthcoming reports but in future proj­
ects as well. 

In the interests of both brevity and timely 
preparation, this portion treats only the six 
metropolitan courts, though data have been 
gathered on the other four courts as well. As do 
other chapters, however, this chapter includes 
observations concerning practices in "non­
metropolitan" courts. 

Table 5 shows overall disposition times in 
the six courts, a.ccording to the collected data. 
As in all tables through table 23, the courts are 
listed in order of their disposition time for all 
cases, from the court with the fastest overall 
disposition time to the court with the slowest. 
This permits easy scanning of each table, r"llow­
ing the reader to determine to what extent IL par­
ticular column falls in the same order as the 
overall disposition time of the courts. Tho first 
column shows that the courts' disposition times 
vary considerably. The Southern District of 
Florida is fastest, with a median disposition 
time of 121 days for sampled civil cases, while 
the District of Massachusetts is slO\vest, 'with a 
median of 500 days (excluding sampled ICC 
cases, because the impact of ICC cases i.; vir­
tually unique to that district). 

The differences in disposition time among 
the courts studied are not caused by con­
centrations of cases that characteristically 
are fast or slow. 

The subsequent columns of table 5 show that 
differences in speed of disposition cut ~"cross 
case types to a remarkable degroo. (Table 43 
supplements these data with additional case 
types, for which the same relationship genHrally 
holds.) The courts disposed of sampled ca>es in 
the cate,gories listed with approximatel;: the 
same relative spood as they did with all cases 
sampled. The fast courts dispose of the charac­
teristically fast case types especially fast; these 
case types are disposed of fastest in the slow 
courts as well. The slower courts dispose of each 
case type shown relatively slowly. This leads 
to a significant observation: differences in 
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TABLE 5 


Overall Disposition Times 


--~ ~-----... 

All cases Routine 
sampled personal tort 

Median Num- Median Num­
(days) ber (days) ber 

(cases) (cases) 
----- ... ....­~ 

FL/S........ 121 595 202 53 
CA/C .. _.... 166 541 323 41 
MD......... 223 502 291 98 
LA/L ...... 313 494 341 200 
PAlE ....... 352 497 400 183 
MA·" ...... 500 468 689 113 

Hscal 1975 

~-----.~-~ 

Routine Complex 
contract contract 

Median Num- Median Num­
(days) ber (days) ber 

(cases) (cases) 
.. _-_._----_._---_....­

139 119 142 111 
176 48 294 84 
205 57 239 49 
305 19 335 44 
254 58 359 65 
331 46 704 67 

Average 279 516 374 115 235 58 346 70 

Constitutional 
law 

Median Num­
(days) ber 

(cases) 
... 

96 
334 
235 
212 
305 
485 

28 
38 
38 
23 
37 
37 

278 34 

Prisoner 
petitions 

Median Num. 
(days) ber 

(cases) 
~---...---. 

70 
77 

112 
72 

121 
173 

63 
133 
127 
24 
39 
44 

104 72 

NOTES: In this and in all tables through table 23, the courts appear in order of their disposition times. Data on 
additional case types appear in table 43. The -case categories are defined in appendix G. 

• Massachusetts ICC cases omitted from all tables. 

speed of disposition appear only slightly 
l'l'lated-i f at. all-to differencC's ill case mix. 

This finding is directly contrary to the per­
ception of many judges and other cOUIt observ­
ers. For example, in OUI' meetings, some judges 
of the Eastern District of Pennsylvania sug­
gested that their district's relatively slow qis­
position time was due to an unusual con.centra­
tion of complex cases there. 1'he table indicates 
that (in fiscal 1975) Eastern Pennsylvania was 
relatively slow in almost every case type.2 The 
table strongly suggests that the differences in 
disposition times are related to procedures that 
are applied to most or all cases. 

The table is also surprising- in sOllle other re­
spects. Routine personal torts eases are the slow­
est of any ease type Sh~~WIl, and OIle of the slow­
est types of all. COllstitutional CllSCS, on t he other 
hand, move remarkably quick ly, considering the 
complex issues often presented. 

Further information on the contrasting pat­
terns found in treatment of the variolls {'ase 

2 Disposition timE';; in Eastern PE'nllf;ylvllnia havp 
improYeli steadily in recent. yt'llrs. J.'or the first half of 
fiscal 1077, its nll'<iian time was nine months, which was 
also the nationaimedian. 

types will 00 deferred to the forthcoming re­
ports ah'(',ady lIIentioned. The purpose here is to 
show, 011 a gross basis, the differences that 
elllerg-e lH'l'OSS case types hetween the {'ourts that 
watt'h their ci viI cases closely and require speedy 
preparation in most or all caSl.\S, and the courts 
that are less demanding-. III sunlllUlry, the find­
ings (levdoped below are: 

-The fast('st (,(}Ul'ts am those with the most 
('xactiJw contl'Ols. 

-111 the fastest courts, the amount of lost 
01' llIH1s('(l time is minimiz('d. 

-Ill the fastN.;t courts, more actions lead­
ing- to disposition are aceolllplished dur­
ing the time the easels on the docket, 
even thongh it. remains there for less 
tillle than it would in a slower court. 

-In the rastest C.Qluts. the interval between 
{'{tell individual net.ion is Ipss than in 
slo\ver courts, yet in all eOUlts, e\'('n the 
fastpst, thl:'re is considerable time bet ween 
the actions moving- a case to final disposi­
tion. 

-Finally, these dat.a indicate there is a 
great deal of unused time in slower 
(,;OllrtB, which could reasonably be re· 
duc~d through more docket control by 
the court. 



20 


The Procedures Observed 
The six metropolitan courts represent the en­

tire-;;peetrulll of the types of case management 
control exercised, from the most demanding to 
the least. Since the courts were chosen to repre­
sent extremes, it is fortuitous that relatively 
moderate approaches 'are represented. There­
fore the data base provides an opportunity to 
evaluate each type of approach in use. Southern 
Florida and Central California are more ag­
gressive in scheduling and monitoring their 
civil cases than are the other courts. In both, 
most judges maintain procedures designed to 
assure that the filing of all answers is closely 
monitored and that prompt action is initiat€d if 
a delay occurs. Southern Florida's system to 
monitor answers is much more effective than its 
counterpart in Central California, perhaps 
largely because practir..e in the state courts in 
the Los Angeles area effectively permits un­
limited continuance of the answer by stipula­
tion. The Southern District of Florida monitors 
civil cases on an exceptionally tight time sched­
ule, without the benefit of a detailed local rule 
on the subjed and without the strong participa­
tion of the courtroom deputy that is common in 
Los Angeles. 

In most instances, case management in Miami 
is controlled by the judges' secretaries. They 
monitor the answers to complaints and mail a 
form to the attorneys who are in default. They 
also send out noti('..e8 establishing a discovery 
schedule which is as tight asnny observed in any 
district. Thirty or forty-five days for discovery 
is not uncommon, and the time permitted (from 
the initial notice to discovery cutoff) is rarely 
more than ninety days. A striking docket entry 
that seems to be unique to Miami is the motion 
to contract the time periods for discovery re­
sponses established by the federal rules. This is 
sometimes agreed upon to permit completion 
of discovery in the time allowed. 

In Los Ange]es, if the answer is late, most ... 
judges have their courtroom deputies routinely 
mail III form requesting the attorneys to show 
cause why the complaint should not be dis­

missed for failure to prosecute (if service is not 
complete), or move for a default judgment (if 
service was completed more than twenty days 
earlier). A sample of this form is included in 
appendix H. The ease is also placed on the 
docket for hearing on "law and motions day." 
Most notably, once all answers have been re­
ceived the deputy mails a notice setting the 
case for final pretrial on the first Monday sixty 
days or more from the date of the notiee. This 
procedure is mandated. by local rule 9, which 
also appears in appendix H. (Three or four of 
the sixteen judges rarely invoke this rule.) Ac­
cording to the rule, all discovery activity must 
be completed before the pretrial conference. A 
proposed pretrial order must be lodg.~d five 
days before the date set. 

This exacting schedule is rarely met, even in 
cases before the most demanding judges. 
,Judges' policies on continuances contain vary­
ing degrees of flexibility; even the strictest 
judges grant at least one or two in ordinary 
cases. Discussion and observation during our 
visits suggested that the schedule had a great 
value: to assure that discovery begins very soon 
after the ease is at issue. While judges differed 
in their practices with respect to continuances 
of the rule 9 pretrial, all felt the rule had an im­
portant effeet. All declared that each of their 
cases was always "on calendar," meaning there 
was always a next date (usually the pretrial) 
when something was to be done and contr'ol was 
to be exercised. The practice also reportedly as­
sures that discussions of scheduling, whieh nor­
mally take place in the form of a request to 
continue the pretrial date, occur when some dis­
covery has been completed. At that time, the 
attorneys are in a position to discuss intel­
ligently what remains to be done, in terms of 
what has already been accomplished. Data in 
the tabl(>$ below, however, suggest that the Los 
Angeles practice is considerably more lax than 
it appears, and that its disciplining effect is 
not great in comparison to practices of other 
courts. 

Schedules have been more relaxed in Mary­
land, Eastern Louisiana, and Eastern Pennsyl­
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vania. (There are independent indications that 
the process has been more controlled recently, 
in at least two of these courts.) All judges in 
Maryland and almost all in Eastern Louisiana 
use one pI'ocedure or another to a,rrange an 
early "preliminary pretrial" 01' "scheduling 
conference," either in their own chambers or 
before a magistrate. At this conference, there is 
an effort to establish a realistic scheAlule for dis­
covery, final pretrial, and trial, based on the 
particular nature of the case. Some judges re­
ported they try to cnt down the time requested 
by attorneys, others said they usually accept the 
attorneys' estimates, and a few said they some­
times extend the estimates. Time permitted for 
discovery is rarely less than ninety days in any 
of these courts, and usually is some,vhat longer, 
even in rontine cases. (These practices will be 
discussed in greater detail in connection with 
tables 21 to 23 below.) In complex cases the pe­
riod is normally much longer, and is established 
by a detailed scheduling order. 

Scheduling approaches in Philadelphia vary 
widely within the court. Both data and informa­
tion from observation and meetings indicate 
that Philadelphia judges are particularly con­
cerned with expeditions treatment of complex 
cases. 

Finally, the civil docket in Massachusetts is 
generally regarded as being out of control, ex­
cept in the practice of one judge. (One other 
judge is now making vigorous efforts to estab­
lish control of his docket by calling "wholesale 
pretriaJs" in all pending ca.<;es.) The District of 
Massachusetts has suffered a high and rising 
backlog for the last several years. The judges 
attribute this to a high volume of work-par­
ticularly complex civil and criminal cases­
comhined with an unfortunate series of illnesses, 
vacancies, and the reluctance of Congress to 
provide additional assistance. 'Whatever the 
cause, at the time of our visit only one judge 
was in a position to maintain a civil case man­
agement system at all, and that judge permitted 
a relatively long time to elapse between each 
step. Both observation and data suggest that 
civil case management is minimal in Massa­

chusetts. In addition, it is extremely difficult for 
litigants to obtain a civil trial there. Therefore, 
lawyers ha\'e little reason to prepare their cases 
speedily. 

Thus, the six districts represent the full 
spectrum of case management approaches 
(more detail appears in "Trials and Trial 
Activity" below). The reader should be alerted 
to the procedural alternatives represented by 
these districts to make sense of the data that 
follow. In summary, the Southern District of 
Florida has a particularly tight syst-em, shared 
by all judges, for monitoring each stage. The 
District of Massachusetts has little uniform or 
systematic management practic-e. The other 
four districts oecupy a middle ground. They 
are a heterogeneous group, and two are very 
diverse internally. Broadly speaking, a ranking 
of the courts by their relative aggressiveness 
in civil case management would be very similar 
to their ranking by median time. Southern 
Florida is the most consistently exacting, fol­
lowed by the much more heterogeneous Central 
District of Califol'llia. Maryland, Eastern 
Louisiana, and Eastern Pennsylvania follow in 
that order. Massachusetts is least exacting. 

Pleadings 
Timely filing of the answer is a precon­

dition to subsequent judicial case manage­
ment. Few answers are timely filed. More 
consistent monitoring seems called for. 

Table 6 displays data concerning the time 
interval from filing of the original complaint 
until its answer is filed. For purposes of com­
parison, the overall disposition times from 
table 5 are presented in the first two columns. 
In the next two columns are the median time 
from filing of the complaint until answer, and 
the number of cases in which both an original 
complaint and its answer were rec,orded. 

The Sont.hern Distric1 of Florida was fastest, 
with a median time of thirty-eight days, while 
the Central District of California was slowest, 
with a median time of sixty-six days, in spite 
of what appeared (from observation) to ~ 
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TABLE 6 


When Is the Original Complaint Answered? 


Filing until answer 

Disposition time All cases Cases with no 12(b) motion 

Median Number Median Number Median Number 
(days) (cases) (days) (cases) (days) (cases) 

FL/S..................•. 121 595 38 405 30 284 

CAlC .. ................. 166 541 66 372 59 304 

MD...... , .............. 223 502 47 360 42 318 

LA/E.....•.............. 313 494 59 483 57 461 

PAlE ..•. , ......•....... 352 497 51 456 49 420 

MA ....•................ 500 468 53 339 41 405 


Average.......... 279 516 52 403 46 3€5 


NOTES: All columns (in all tables) showing the number of cases in a calculation show only cases in which both 
dates were recorded (here, both complaint and answer). Thus, fewer cases are shown under "Filing until an~wer" 
than under "disposition time," because answers were not received in every case. Tables 44,45, and 48 show data 
from service until answer, and time in violation of other pleadings time limits. 

considerable case management activity to assure 
timely receipt of the answer. The Eastern Dis­
trict of Louisiana, ,vhich also has a monitoring 
system that appeared both ag-gl'cssive and effec­
tive, shows a median time of fifty-nine days, 
close enough to the California median that we 
cannot confidently insist the actual pattern 
differs between these two slowest districts. (See 
"Guide to Tables" in appendix F for an expla­
nation of the use of confidence limits in these 
tables.) 

When we exclude cases in which a 12(b) 
motion was filed, the pictnre changes somewhat 
in its details but not in its broad outline. The 
largest difference is that Massachusetts has a 
median time of fifty-three days for all cases but 
only forty-one days for cases with no 12(b) 
motion. The latter figure is relatively fast; it 
is second among the six courts and sig-nificantly 
faster than the medians for I<:astern Pennsyl­
vania, Eastern Louisiana, and Central Califor­
mao 

Several striking observations emerge from 
this table. First, the typical answer appears to 
be filed well after the twenty-day deadline in 

every court,S whether cases with 12(b) motions 
are excluded or not. (Filing of a 12(b) motion 
extends until the motion is ruled on the due 
date for the answer.) Second, with the partial 
exception of the Southern District of Florida, 
the control mechanisms established by these 
courts to aSSllre timely filing of an answer seem 
to be ineffective. Especially surprising are Cen­
tral Ca.lifornia and Eastern Louisiana, bot,h of 
which have apparently systematic, rigorous sys­
tems in wide use. Judges, courtroom deputy 
clerks, and others in those districts obsHved 
that timely filing of an answer is indispen:.:;able 
to all subsequent case management, b0callse it 
is only when answers have been filed that the 
identity of the lawyers involved is known, per­
mitting conferences, scheduling, and other 
controls. 

As elsewhere, the monitoring systems of r,hose 
courts were described as permitting ocoasional 
exceptions, or occasional possibilities for a case 
to "slip through the cr~cks." It is clear that 

"The dea4l.lil1e in the rule. of course, runs from the 
<lllte of service; tlle difference is addressed below and 
in tahle 48. 
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"exceptional" cases in this sense are actually 
more common than nonexceptional ones. Indeed, 
of all California cases in which we recorded a 
time interval from service to answer, the answer 
was filed within twenty days of service, as re­
quired by rule, in only 18 percent. The corres­
ponding figure for Eastern Louisiana was 20 
percent. (Table 48 shows data concerning the 
interval from service until answer, supplement­
ing table 6, which shows the interval from filing 
of the complaint. lVe focus on the latter here 
because the date of service was not recorded in a 
large number of cases.) 

A final observation is that comparatively 
timely filing of the answer is achievable without 
a great deal of monitoring activity. As already 
noted, the District of Massachusetts showed a 
significantly faster time for filing of the an­
swer in cases without 12 (b) motions than three 
districts that appeared to have more rigorous 
monitoring systems. This finding strongly sug­
gests that independent ptactiee of the bar, 
probably reflecting state practice, is a powerful 
influence on this particular variable. The 
United States district courts in Los Angeles and 
New Orleans appear to be swimming against a 
strong tide that is a r('sult of comparatively lax 
state practice in this area. 

Table 7 displays the time from filing of 
pleadings other than the original complaint 

until their answers. The Central District of 
California differs greatly from the other dis­
tricts in the time for answers to amendments, 
with a long median time of sixty-four days. The 
other five districts vary over a rather narrow 
range, from a median of twenty-one days 
(Southern Florida) to thirty-six days (Eastern 
Pennsylvania). There is so mu<:!h overlapping 
of the various times in which these answers are 
filed that the differences in medians are not 
necessarily significant. 

Answers to third-party complaints are filed 
over a wide range of time; Southern Florida is 
slowest here, with a median of seventy-five days. 
Answers to counterclaims and cross claims are 
BlUCh more timely filed. noth are closely clus­
tered around a twenty-day meqian in all six 
comts. Additional data are displayed in tables 
44, 45, 46, and 47 shmyillg t.he time elapsed 
between filing of counterclaims, cross claims, 
third-party complaints, motions to intervt'ne, 
and amendments, and the original complaint 
or its answer. Data concerning the overall times 
for supplemental pleadings of those types are 
also shown. 

Large service delays appear in a substan­
tial minority of cases in some coUrts. Over­
all, service delays are a small part of the 
problem of delayed answers. 

TABLE 7 

Other Answers: Filing of a Pleading Until Its Answer 

Amendments Third party 
complaints 

Counterclaims Cross claims 

Median 
(days) 

Number 
(amend­
ments) 

Median 
(days) 

Number 
(com­

plaints) 

Median 
(days) 

Number 
(claims) 

Median 
(days) 

Number 
(claims) 

FL/S...•................ 21 106 75 78 18 43 18 16 

CAlC .....•......•...•.. 64 58 47 12 23 46 20 75 

MD..................... 25 27 34 16 21 19 17 19 

LA/E................•... 28 53 71 63 20 18 19 44 

PA/E................... 36 22 55 78 17 51 23 84 

MA.•..........•........ 23 25 61 22 20 30 22 9 


Average ....•..... 33 49 54 45 20 35 20 41 
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Table 8 responds to a question suggested by 
previous tables on delayed answers: what is the 
impact of delay in service on dplay in answed 
The data prO\'ide several responses. First, the 
total amount of time consumed by service in 
the typical case is not great in relation to over­
all time for receipt of answers as shown in 
table 6. 

Completing service takes a median of four­
teen days in the slowest court (Massachusetts). 
Massachusetts was not especially slow in the 
time for answer overall, and fourteen days did 
not account for <:nough of the elapsed time to 
remove from attorneys the responsibility for 
delay, eV<:l1 in that district. In oth<:r districts 
the impact on the median case is relatiYely 
slight. Five or six days elapse beh,-<:en filing 
and completBd service in the median case in 
Eastern Lonisiana, Maryland, and Sonth<:rn 
Florida, and nine or ten days in Central Cali­
fornia and Eastern Pennsylvania. 

A second obselTation that can be drawn from 
these figures, however, is that the r<:lative dif­
ferences between courts' time consnm<:d by 
service are rather large, even if the overall 
magnitude is small. The extremes are at a ratio 
of nearly three to on<: (fomteen days compared 
to five). Although the total elapsed tim<:s here 
are not great, they are relativdy important be­
cause the time interval from filing until com­

pleted service is a necessary part of the seqnence 
leading to everything that follows in the case. 
n is plausible to as!3Ume a direct relationship 
bet.ween sen-ice delay and overall time fo), dis­
position of the cas<:. A day saved here will lead 
directly to a corresponding reduction in the 
O\'prall tillH' a case is on the docket. That i~ true 
of fr\\' othrr stagrs of a civil case. 

Finally, table 8 shows extreme differences in 
the service time for the slowest 10 percent of 
papers servrd. By a wide margin, servke is best 
controlled in Eastel'l1 Louisiana, in this respect. 
In Central Cal ifornia, 10 }><:rcent of all service 
takes fifty-seven days or more to complete, and 
~fassachusetts and Eastern Pennsylvania are 
nearly as slow. For at l<:ast 10 percent of the 
cases in these rourts, srl'vice is a serious 
problem. 

In table D, the pleading process is shown in a 
different way: data on overall time for plead­
ing are displayed. 

In as many as 46 percent of all cascs, the 
complaint was the only pleading filed. 'When 
those cases arc excluded in the "adjusted" me­
dian, t.he times for pleadings range from a 
median of forty-eight days in Massachusett.s to 
ninety-eight days in Louisiana. Massachusetts 
has the fastest time by this variable, despite its 
relatively lax controls over the pleadings proc­
ess. The time interval from complaint until last 

TABLE 8 

Service Delays 

Filing until first service attempt Filing until completed service 

Median Number of 10 pct. slower Median Number of 10 pct. slower 
(days) attempts than­ (days) papers served than­

(days) (days) 

FL/S••••..•...••.•..•••• 
CA/C.•..••••.•..•.•.... 
MD..................... 
LA/E.................... 
PA/E •••....•.•...•..... 
MA..................... 

5 
8 
6 
5 
9 

12 

667 
449 
450 
727 
651 
426 

19 
48 
20 
9 

39 
41 

6 
9 
6 
5 

10 
14 

654 
439 
446 
719 
664 
458 

27 
57 
25 
12 
49 
47 

Average .......... 7.5 561.7 29.3 8.3 563.3 31.2 
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TABLE 9 


How Long Does All Pleading Take? 


Complaint until last pleading Complaint until last answer 

Median, all Total number Percentage Median, ad- Median Number 
(days) (cases) at 0 days justed • (days) (days) (cases) 

FL/S ...•.••......••... ,. 
CAlC•...•..••......•... 
MD..................... 
LA/E......•..... _....... 
PAlE.....•............. 
MA..••.......•......... 

Average .......... 


21 597 
20 543 
28 503 
59 494 
44 498 
35 469 

34.5 517.3 

42 
46 
36 
26 
24 
35 

34.8 

51 
71 
57 
98 
70 
48 

65.8 

40 
52 
48 
57 
51 
54 

53.7 

327 
284 
315 
352 
373 
297 

324.7 

• The adjusted median excludes all cases in which a duration of 0 days appears. In nearly all those excluded cases, 
the only pleading ever filed was the original complaint. 

pleading is very long for a significant minority 
of cases in which the pleadings process is ex­
tensive and drawn out. Some characteristics of 
those cases will be pxamined in subsequpnt re­
ports. Many other questions that cannot be 
addressed here must also be deferred to our 
comprehensive report on the pleadings data. 

Disco"ery 
Discovery differs from pleadings in that it is 

governed by relatively few time limits in the 
Federal Rules of Civil Procedure. This phase 
is probably the most time-consuming element 
of federal civil litigation. There are no rules 
at all governing the total time allowed for dis­
covery. Many federal judges have adopted pro­
cedures to assert early control of a case and set 
deadlines for discovery, in hope of assuring 
that discovery is completed in what they con­
sider a timely fashion. Using a statistical test 
called analysis of variance, we have established 
that those techniques significantly affect the 
control of discovery duration. The test is dis­
cussed briefly in appendix I, and mor'3 exten­
sively in our separate report on discovery. 

In this section we address not only the impact 
of control on discovery time but also the further 
question of where the time is saved. If a court 
sets tight deadlines, do the attorneys simply 

respond by conducting less discovery ~ Or do 
they concentrate a given amount of "..ark into 
a shorter period of time ~ We cannot confidently 
define a "reasonable" typical time interval for 
discovery. Nevertheless, it would appear sen­
sible to approach the issue by determining 
whether fast courts seem to operate so restric­
tively that their controls reduce the amount of 
discovery undertaken by attorneys. 

In most courts, some months elapse before 
discovery begins in the typical case. This 
delay appears to be controllable if manage­
ment of the case is assnted early. 

Overall time for discovery is greatly af­
fected by discovery controls. Remarkably, 
more discovery is recorded in fast courts 
than in slow ones. 

Judges and their case management staff ex­
pressed the concern that there is often a long 
hiatus between filing of the complaint and the 
start of discovery. Table 10 addresses this ques­
tion, showing separate data on plaintiff and 
defendant discovery. 

The differences are wide. In the Southern 
District of Florida the median time from filing 
until the first recorded. plaintiff discovery 
action was only 36 days. Eastern Pennsylvania 
and Eastern Louisiana were clustered at 73 and 
89 days, more than twice as long. The medians 
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TABLE 10 


How Soon Does Discovery Start? 


Filing until first recorded plaintiff discovery Filing until first recorded 
defendant discovery 

Median Number Percentage with Median Number 
(days) (cases) complaint (days) (cases) 

FL/S••.•••••.•. '" ..•••....•.. 36 259 30.1 59 175 

CAlC••• ", ................... ll6 149 7.4 86 137 

MD........................... 115 153 17.6 113 151 

LA/E.......................... 89 194 24.2 80 205 

PAlE......................... 73 244 23.0 57 258 

MA........................... 119 183 3.3 81 172 


Average •..•..•.••...... 91.3 197 17.6 79.3 183 

in Maryland, Central California, and Massa­
chusetts were 115, 116, and 119 days. The pat­
tern for defendant discovery is very different. 
Eastern Pennsylvania is the fastest (57 days), 
followed so closely by Southern Florida that 
the difference is not statistically significant. 
Eastern Louisiana, Massachusetts, and Central 
California are clustered at 80, 81, and 86 days, 
and Maryland is slowest at 113 days. 

Data in table 11 indicate overall time to com­
plete discovery. Additional data on this point 
appear in table 49. The time from first discov­
ery action to "substantial completion of dis­
covery" varies from a median of 113 days in 
Southern Florida to 302 days in Massachusetts. 

"Substantial completion of discovery" is a 
judgmental variable that was coded by the re­
searchers who collected the data. It represents 

TABLE 11 


Overall Discovery Time 


First discovery request until 
substantial completion of 

discovery 

Median Number 

Filing of complaint until 
substantial completion of 

discovery 

Median Number 

Discovery 
requests per 
substantially
completed 

case 

Discovery 
requests 

per case b 

(days) (cases) (days) (cases) 

FL/S.................... 113 131 182 131 8.61 5.47 
CAlC • .................. 190 96 315 96 7.57 5.11 
MD..................... 151 133 294 133 5.11 4.27 
LA/E................... 194 179 308 182 4.48 3.78 
PAlE................... 226 193 305 194 6.38 5.05 
MA..................... 302 152 434 154 5.40 4.57 

Average .......... 196 147.3 306.3 148.3 6.26 


.. This is the average (the mean) number of discovery requests recorded per substantially completed case. In· 
cluded are such events as depositions, interrogatories, requests for admission, requests for production of docu· 
ments, etc. Note that the count of discovery requests is a fairly rough measure of activity. Informal discovery is 
not included. Also, to compare districts, one must assume that the scope 6f the typical request is roughly com· 
parable in each distriCt. 

b This figure also expresses an average (mean) for all cases except those with no discovery requests, or one reo 
quest but no answer to it. 

4.71 
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the date by which each party has conducted 
sufficient discovery to engage ill informed settle­
ment negotiations or prepare for trial. The 
number of cases that reach substantial comple­
tion'of discovery also varies very widely; only 
96 cases ill the Central District of California, 
out of 54,1 cases in that district on which data 
were collected, reache(l substantial completion. 
The time frolll filing of the complaint until sub­
stantial completion ntries as well. By this var­
iable, Flol'i(la ,,-as particularly fast, 2'Iassaehu­
setts part iculady slow, and the other fOllr conrts 
so closely hunched that no significant distinc­
tion can be drawll behypen them. 

Perhaps most interesting are the two right­
hand columns in table 11. They suggest that the 
time saved by tight court control is not saved 
at the expense of discon~ry activity. If any­
thing, that relationship is reversed. The district 
with the fastest discovery also had the most 
discovery requests filed per case, counting either 
only those cases that reach substantial comple­
tion or all cases in which some di:scovery was 
undertaken. The districts with the longest time 
for discovery are the districts in which the few­
est requests were filed, suggesting a low volume 
of discovery activity generally. 

A second observation: all the figures on dis­
covery events per case arc remarkably sm!lll, 
considering the widespread perception that 
federal civil discovery has gotten out of hand 
and become "a rich man's too1." A maximum of 
8.61 discovery initiatives per completed case~ 
interrogatories, depositions, request.s for pro­
duction of documents, requests for admissions, 
and so on-hardly seems excessive, especially 
since this is a total of initifrtives by all parties. 
If these figures were considerably larger, it 
would be reasonable to guess that discovery 
controls seems to have 'a damaging impact in an 
entirely unexpected direction: increasing need­
less discovery. But figures in the ranges shown 
suggest thfrt relatively little needless discovery 
is conducted in the typical case.4 Of course it is 
quite possible that a large volume of needless 

• Since informal discovery (discovery not docketed, 
or discovery without a court order) does not appear 
in our da ta, questions remain on this pOint. 

discovery is conducted in a small number of 
complex or protracted cases, a possibility en­
tirely consistent with these figures. If this 
should be so, a remedy directed at only those 
C~t.'ies is needed. 

Individual discovery responses are much 
more prompt in courts with strong controls 
than in those without. The great~st differ­
ence among the individual discovery re­
sponses is in time to answer interrogatories. 
Motions to compel are also filed sooner in 
courts with strong controls, as are the com­
pelled answers. 

Various discovery actions individually take 
vastly different times in the six courts. 'Vide 
differences emerge also in the length of time 
required for a lawyer to complete individual 
discovery actions. There is no necessary con­
nection between the time required for attorneys 
to respond t.o interrogatories, to take deposi­
tions, to respond t{) a request for production of 
documents, or to carry out other discovery ac­
tivities, and overall time for discovery or over­
all disposition time. Discovery actions can be 
carried out simultaneously or sequentially, or 
both. Even if they could not be, the low average 
number of discovery actions per case suggests 
that, in most cases, a good deal of t.ime passes 
between discovery actions. 

Even in the absence of a necessary connec­
tion, there does nevertheless seem to be an 
empirical connection. Table 12 shows wide dif­
ferences among the districts in the time required 
to complete the various types of discovery ac­
tions; these differences correspond roughly to 
the overall disposition times of the six courts. 

The time interval from request for a deposi­
tion until the date it was taken is a median 
of thlrteen days in Southern Florida and 
twenty-seven days in Eastern Pennsylvania. Of 
course, no rule governs this time interval. Evi­
dently, the thirty-day time limit from filing to 
answer of interrogatories is honored mainly in 
the breach. The Southern District of Florida is 
fastest in this regard, with a median of forty 
days, The courts show increasingly long median 
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TABLE 12 


Time for Selected Discovery Actions 


Depositions: from request 
until date taken 

Interrogatories: from filing 
until answer 

Requests for production of 
documents: from filing until 

response 

Median 
(days) 

Number 
(depositions) 

Median 
(days) 

NUmber 
answered (in· 
terrogatories) 

Median 
(days) 

Number 
answered 
(requests) 

FL/S••••••••••..•.•••••• 13 268 40 223 34 119 
CAlC................... 15 65 48 225 34 27 
MO..................... 25 87 65 294 34 44 
LA/E.................... 15 296 69 252 39 30 
PAlE..••.•••••••••.•... 27 123 80 425 59 47 
MA ••.•••••••.••••.•..•• 21 44 83 297 35 43 

Average.......... 19.3 147.2 64.2 286 39.2 51.7 


times for interrogatories as one moves down 
the column, to a high of eighty-three days in 
Massachusetts. The thirty-day time limit for re­
sponse to requests for production of documents 
is far more effective. Although every median is 
greater than the permitted thirty days, they are 
clustered between thirty-four and thirty-nine 
days, with only 000 exception. 

Apparently, the tempo of discovery activity 
differs greatly among federal districts. This 
difference is greatest for interrogatories. In 
some districts, the bar seems to have become 
accustomed to speedier filing of discovery ac­
tions and to speedier responses. Table 13 shows 
there is a corresponding difference in attorney 
patience with discovery problems. 

As usual, the Southern District of Florida 
is the speediest: the typical motion to compel 
was filed fifty-two days after the discovery re­
quest to which it was addressed. Medians in two 
districts were nearly twice that figure. A dif­
ference of more than two to one appears in the 
median time from motions to compel until the 
compelled answer, but in this respect, the 
Southern District of Florida falls in thE' 
middle. In Maryland and Eastern Louisiana, 
the median times were eighteen and nineteen 
days, respectively. The corresponding figure in 
Masachusetts was fifty-three days. The large 
number of motions to compel in the Eastern 

District of Pennsylvania suggests a partic­
ularly contentious bar, as some judges there 
observed. 

Wide differences also appear in the speed of 
court responses to discovery problems. (See 
table 14.) The median time from filing until 
ruling on motions to compel was as short as 
fourteen or sixteen days in three courts, and as 
high as sixty-four days in Maryland (the num­
ber of motions there was the smallest). So. ~tew 
motions for sanctions were filed that we can 
make no statements at all about the speed of 

TABLE 13 

Attorney Responses to Discovery Problems 

Discovery request Motion to compel 
until motion to filed until 
compel filed compelled answer 

Median Number Median Number 
(days) (cases) (days) (casE~s) 

FL/S......... 52 140 28 54 
CAlC......... 82 65 43 :Z7 
MD.......... 77 67 18 17 
LA/E......... 100 61 19 35 
PAIL ....... 99 197 40 124 
MA........... 103 119 53 54 

Average 85.5 108.2 33.5 51.8 



29 


TABLE 14 

Court Responses to Discovery Problems 

Motion to compel: Motion for 
filing until ruling sanctions: filing 

until ruling 

Median 
(days) 

Number 
(motions) 

Median 
(days) 

Number 
(motions) 

FL/S ...••.... 
CA/C......•.. 
MD.......... 
LA/E......... 
PA/E. ........ 
MA.•......... 

14 
39 
64 
16 
16 
26 

91 
37 
32 
39 

127 
38 

(12) 
(28) 
(37) 
(23) 
(20) 
( 3) 

14 
4 
2 
1 

13 
85(9) & 

Average 29,2 60.7 20.5 19.8 

.. Because of a coding problem. extr:ane,ous matters 
were recorded here; we estimate that nme IS the actual 
number of motions for sanctions filed. 

rulings on those motions. The different median 
timesbin this respect are not statistically signi­
ficant, so each appears in parentheses. 

Motions 

It has already been suggested that a civil 
case does not proceed to disposition through a 
neat succession of stages in sequence.. There is 
not a distinct pleadiugs stage followed by a 
discovery phase, followed by other phases that 
could be described as distinct elements. Plead­
iugs are concentrated at the beginning of the 
case, but many pleadings can be filed at any 
time. Most discovery activity generally follows 
most pleadings, but there are numerous possi­
bilities for overlapping. Motions, particularly, 
do not constitute a distinct phase of the case, 
except for posttrial motions, which are ex­
cluded here and treated separately in table 56. 

Because motions do not constitute a definable 
stage of a case, court controls typically do not 
address the timing of motions specifically. Al­
though a few scheduling orders and similar 
control devices may mention or stipulate a 
deadline for motion filing, motions often are 
not mentioned. (Motion dendlines are much 

more common for criminal cases.) Because 
motion practice is diverse, and not directly con­
trolled bv most docket management systems, we 
will limit ourselves here to some overall ob­
servations on the timing and treatment of 
motion practice, once again deferring deta~led 
discussion until the forthcoming motIOns 
report. 

Tables 54 and 55, respectively, show the num­
bers of substantive and procedural motions 
filed. As used here, "substantive motions" in­
clude temporary restraining orders and pre­
liminary injunctions, as well as motions for 
summary judgment, 12 (b) motions, etc. "Pro­
cedural motions" include consolidation, change 
of venue, leave to file an amended pleading, and 
others. Data on the timing of motions are dis­
played in table 15. These figures include all 
motions in any case, not just the first motion. 
It would be reasonable to predict a high degree 
of correspondence between median times for 
filing of substanti ve or procedural motions and 
thl3 overall median time for case disposition; 
this would be in part an artificial result of the 
fact that no motion can be filed 200 days after 
the date of filing if the case is terminated in 
less than 200 days. 

Actually, there is little correspondence. Sub­
stantive motions in Mary land are concentrated 
at the beginning of the case, and apparently 
this is also true in Massachusetts. The cor­
respondence between procedural motions and 
overall disposition time is somewhat closer but 
still far from perfect. Clearly, the pattern of 
motion practice varies greatly within the dis­
tricts; these patterns will be detailed in future 
work.~ 

The final columns of table 15 show the time 
interval between filing of the original com­
plaint and filing of a summary judgment 
motion. The correspondence here to overall dis­
position time is close; only :Massachusetts is out 
of sequence. Summary judgment motions are 
filed relatively late in relation to the median 
disposition' time in each court. 

G Table 50 contnins 8npplementnl information on the 
timing of motions filed by plaintiff and defendant. 
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TABLE 15 


When Are Motions Flied? 


Complaint until each 
substantive motion 

Complaint until each 
procedural motion 

Complaint until each 
summary judgment motion 

Median 
(days) 

Number 
(motions) 

Median 
(days) 

Number 
(motions) 

Median 
(days) 

Number 
(motions) 

FL/S.................... 73 967 116 180 115 202 

CAlC................... 78 535 224 74 133 107 

MD..................... 56 482 182 96 1"33 159 

LA/E.................... 173 441 211 112 191 100 

PAlE................... 127 353 189 126 207 116 

MA••. , ................. 93 479 253 125 141 95 


Average •.•..••••• 100 542.8 195.8 118.8 153.3 1:29.8 

A pending motion often stops all other'RCtion 
in a case. For this reason, lawyer delays in 
responding to motions and court delays in 
ruling can prolong a case by weeks or months. 
Lawyers answer motions much faster in some 
courts than in others. In keeping with virtually 
all our other observations, the Southern Dis­
trict of Florida's bar responds most quickly 
(table 16). The median answer to substantive 
motions there was received in ten days, com­
pared to a twenty-day median in Maryland and 
Central California. Unfortunately, we lack 
data on enough procedural motions to analyze 

TABLE 16 

How Soon Is a Motion Answered? 

Substantive Procedural 

motions: filing motions: filing 


until answer until answers 


Median Number Median Number 
(days) answered (days) answered 

(motions) (motions) 

FL/S......... 10 349 8 69 

CAlC......... 20 204 12 54 

MD.......... 20 168 15 40 

LA/E ......... 15 33 14 11 

PAlE......... 14 153 10 45 

MA........... 18 166 15 40 


Average 16.2 178.8 12.3 43.2 

confidently differences in times for receiving 
answers to those motions. Due to the combina­
tion of a small number of motions for which 
data was recorded, median values that are 
relatively close together, and a wide range of 
different values within each court, any median 
shown under "procedural motions" in table 16 
could be above or below any of the others within 
the 95 percent confidence level we have adopted 
for these reports.6 The effect of altentat.ive 
briefing schedules, an important variable in 
many motions, will be explored in a subsequent 
report. 

In three courts, serious delays exist in 
ruling on a minority of motions. 

Although the time when motions are filed 
may not be readily controllable by the ,wurt, 
the relationship of filing to ruling obviotl.sly is 
controllable. Table 17 suggests that although 
they do appear in some cases, delays in ruling 
on motions are not a widespread problem in any 
court shown. Particularly if one realize.<; that 

& In other words, we cannot say with 95 percent cer­
tainty that there are any two medians in that c:olumn 
of which the lower figure represents an actual lower 
median in the total case load of the court. a1ld the 
upper figure represents an actual higher median of the 
total case load of that court; there is at least a 5 per­
cent chance that the relatlpnship could be re'7ersed. 
Still, the observed relationship Is more likely than any 
other. 
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TABLE 17 


How Soon Is a Motion Ruled On? 


Substantive motions: filing until ruling Procedural motions: filing until ruling 

Median Number 10 percent Median Number 10 percent 
(days) (motions) slower than­ (days) (motions) slower than­

(days) (days) 

FL/S••.....•............ 16 809 70 12 202 64 
CAlC................... 23 490 ll7 20 100 70 
MD..................... 29 453 220 6 120 ll9 
LA/E.................... 21 322 75 3 145 35 
PAlE ................... 37 271 357 7 150 95 
MA••................... 35 340 271 17 131 ll8 

Average ......•... 26.8 447.5 185 10.8 141.3 83.5 

the time interval from filing until ruling in­
cludes response time, the range of median time 
on substantive motions shown, from a low of 
sixteen days to a high of thirty-seven days, 
seems both low and rather narrow. Ruling on 
procedural motions is much faster, from three 
to twenty days. The slowest 10 percent of rul­
ings are quite delayed in Pennsylvania, Massa­
chusetts, and Maryland, however. Nearly 10 
percent of all substantive motions ruled on in 
Eastern Pennsylvania cases were on the docket 
for more than one year. 

Routine oral argument speeds disposition 
of substantive motions. Results are mixed 
regarding procedural motions. 

The interim version of this report (published 
in June, 1976) contained a qualified recommen­
dation that courts consider routine use of oral 
argument on motions. Observations and prelimi­
nary data led to the surprising conclusion that 
motion practice seemed especially efficient and 
effective when it automatioally included routine 
oral argument on motions. Oral a,rgument­
hardly a new procedure-was observed to pro­
vide some characteristic benefits. First, a rule 
or procedure setting an automatic hearing date 
based on the date a motion was filed establishes 
a definite schedule for preparation of every 
motion. The Central District of California's 

local rule 3, which appears in appendix H, is a 
useful example. If the judge is able to rule from 
the bench on most motions, the schedule will 
include disposition of the motion as well as its 
preparation, and spare the judge the burden 
of a written opinion. 

Another benefit is the obvious one: the judge 
has the opportunity to hear from both sides, 
exploring with the attorneys the possible con­
sequence of a proposed ruling and providing 
counsel an opportunity to respond. Several 
lawyers in courts that discourage oral argu­
ment expressed regret that they did not have 
this opportunity. This sentiment was a notable 
exception to a general rule: we rarely heard 
specific suggestions from lawyers that a court 
service not provided by any judge in the dis­
trict should be provided. For example, in dis­
tricts in which opinions are rarely prepared, 
lawyers were often puzzled when we asked them 
if they felt deprived by that fact. 

Finally, the oral proceeding provides a useful 
opportunity for a court to communicate its 
standards and expectations to the bar generally. 
Other lawyers awaiting argument on other mo­
tions are generally in the room, and they obtain 
useful, informal guidance. 

Oral motion practice has often been criticized 
as a waste of time for both court and attorneys. 
We saw no instances of the most obvious abuse 
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of attorney time: a lengthy and unpredictable 
calendar requiring lawyers to wait many hours 
to argue a short or minor matter. Generally, 
guidance by court personnel was precise enough 
to restrict waiting time to one hour at most. 
Oral motion practice appeared to foster highly 
efficient use of the court's time; it may d'O the 
same for attorneys' time, though that appears 
less certain. Especially in Los Angeles 'and New 
Orleans, motions day is a good use of court time. 
On complex motions the judge has the papers 
before him f'Or advance preparation, just as he 
w'Ould if oral argument were n'Ot held. Oral 
argument provides an additi'Onal opportunity 
to explore alternatives. It also provides a dead­
line for the judge's ruling if he disciplines his 
work appropriately. In routine motions that 
possibly could have boon handled in a few m'O­
ments, on paper, the 'Oral proceeding may serve 
no 'Other purpose than to transmit the ruling. 
F'Or those cases, the c'Ourt appearance may be a 
doubtful use of lawer and client money, despite 
the benefits to the court. That c'Onsideration may 
be minimal in courts where attorneys are gen­
erally located nearby, as in New Orleans. 

Table 18 pr'Ovides inf'Ormation 'On the rela­
ti'On of hearings both to filing and to ruling. 
Using this table in combination with others on 
motions, a preliminary evaluation can be made 
of the impact of rules and procedures that 
prompt routine 'Oral argument on m'Otions. 

Regarding the calculation fr'Om filing of a 
motion to its hearing, the second column, "Num­
ber of hearings," is the most interesting. This 
column confirms that, as indicated in their rules, 
Central California and Eastern Louisiana have 
far more m'Otions hearings than d'O the 'Other 
courts. The preceding column suggrsts further 
that in those two courts, the large number of 
motions brought to hearing reach that sVage 
considerably earlier than do the smaller num­
ber of m'Otions in the 'Other courts, except.in the 
S'Outhern District of Florida. 

In Maryland, Eastern Pennsylvania, and 
~Iassachusetts, the minority of motions brought 
to hearing-presumably the most difficult mo­
tions-reached that stage after a considerably 
longer time, around fifty days median. The 
figures 'On the time interval from hearing until 
ruling confirm that most moti'Ons heard at oral 
argument are disposed of at that time. Only in 
Eastern Pennsylvania, where the number of 
hearings is the smallest, were less than hal f of 
the motions handled at oral argument; even in 
that district, the median time from hearing un­
til ruling was only eleven days, surely not an 
excessive time for what would presumably be 
the eighty-four most difficult or demanding mo­
tions in the data base. In the other courts, the 
percentage of motions ruled on at the hearing 
was as high as 88 percent in Eastern Louisiana. 
Again, there are substantial delays in three 

TABLE 18 


Motions Hearings 


Fil ing of motions until hearing Hearing until ruling 

Median Number of Median Percentage Number of 10 pct. slclwer 
(days) hearings (days) at 0 days hearings • than- (d;~ys) 

FL/S•••..•.......•...... 24 136 0 65 171 17 
CA/C ••••••••••••••.•.•• 26 326 0 66 397 25 
MD••••.•.•.•.•.•.•.•.•. 50 155 0 61 185 59 
LA/E•••••••.••.......•.• 22 326 0 88 408 1 
PA/E ..••.••.•.••....... 45 64 11 35 84 227 
MA...•...•............. 49 188 0 56 218 51 

Average ....•.•.•. 36 199.2 l.8 61.8 243.8 

• The date a motion was filed did not always appear in the case file. For that reason, fewer motions were completed 
from filing until hearing than from hearing until ruling. 

63.3 

http:except.in
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courts' rulings on the slowest 10 percent of the 
motions heard. 

Referring back to table 17, we find qualified 
support for the notion that routine oral argu­
ment expedites motion practice. On substantive 
motions, the two oral argument courts perform 
very well. Laying aside fOl~ the moment the 
Southern District of Florida, a court that does 
not practice routine oral argument and as usual 
the fastest court, the Central District of Cali­
fornia and the Eastern District of Louisiana 
rule on substantive motions significantly faster 
than do the remaining three courts. But on pro­
cedural motions, the picture is very different. 
Although Eastern Louisiana is the fastest court, 
by a significant margin, in ruling on the pro­
cedural motions recorded in this data base, Cen­
tral California is the slowest. The slow median 
time for California suggests that in that com1:, 
a good deal of time is unnecessarily consumed 
waiting for expiration of the time limits set in 
local rule 3. A procedure permitting waiver of 
those time limits would probably expedite han­
dling of routine motions. 

Table 19 presents summary data on the over­
all time for all motions octivity. The time 
from the first substantive motion until the last 
activity relating to substantive motions is cal­
culated, followed by a corresponding figure for 
procedural motions. 

TA9lE 19 

Overall Time for Motions Activity 

Substantive 
motions 

Procedural 
motions 

Median 
(days) 

Number 
(cases) 

Median 
(days) 

Number 
(cases) 

FL/S......... 48 351 42 111 

CAlC......... 49 243 42 69 

MD.......... 104 242 76 72 

LA/E......... 58 202 45 76 

PAlE......... 63 156 77 87 

MA .......... 128 220 54 104 


Average. 75 235.7 56 86.5 

Trials and Trial Activity 
In contrast with some other projects that 

have collected data on civil case flow, no at­
tempt was made here to "oversamplen cases that 
went to trial. l11e focus he1:e is on the progress 
of all civil cases, whether tried, settled, or con­
cluded by motion. Thus, oversampling trials 
would not necessarily have served the purpose 
of the study: to explain differences in median 
would not necessarily have served the purposes 
disposition times for all cases. But because there 
are so few tried cases in our sample, little can be 
said about them. Only twenty-six of the sampled 
cases from the Central District of California, 
just under 5 percent, went to trial. More than 10 
percent (sixty-three cases) from Southern Flor­
ida were tried. These numbers are small enough 
to limit severely any further analysis beyond 
the overall figures presented in table 20. Any 
refinements or breakdowns produce such small 
groupings that few statistically significant dif­
ferences emerge. 

Setting early and firm trial dates is an 
effective control, but some alternative con· 
troIs are also effective. 

The overall time from complaint until trial 
differs as widely as the time from complaint to 
disposition of all cas~more widely in some 
courts. Notably, the Southern District of Flor­
ida tries the highest percentage of cases w'hile 
maintaining exceptionally short time intervals 
by this measure. Many judges in many districts 
insist that the way to keep the docket moving 
is to set trial dates for the cases and make sure 
that the cases reach trial as promised. A kind of 
support of this principle appears in the first 
column of table 20. As will be shown in chapter 
five, Southern Florida has a high number of 
trials eoch year per judge, as well as the noted 
high percentage of civil cases tried. 

The central four columns of table 20 illus­
trate the effects of some alternative procedures 
regarding trial settings. In Central California, 
case management is not associated with the ac­
tual setting of the trial date. Rather, case man­
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TABLE 20 

Scheduling Tnals 

Original complaint Initiation time .. Control time b Resetting and continuance time • 
until trial 

Median Number Median Number Median Number Median Percentage Number 
(days) (cases) (days) (cases) (days) (cases) (days) at 0 days (cases) 

Fl/S........ 254 64 35 196 69 213 17 21 63 
CAlC••••••• 476 27 245 50 71 51 1 50 26 
MD .•••••••• 557 41 120 93 122 98 80 19 26 
lA/E •...•.•. 444 35 175 217 139 223 0 51 35 
PAIL ...•••• 870 49 157 71 92 73 6 35 17 
MA.•••••••. 997 42 638 65 57 68 0 61 28 

Average 599.7 43 228.3 115.3 91.7 121 17.3 39.5 32.5 

.. This figure measures the time between the answer to the original complaint and the first date on which a trfII 
date is set. 

b This figure measures the time between the date on which a trial date is set and the date trial Is set for. 
o This figure measures the time from the earliest trial date set until trial was actually begun. 

agement is conducted through imposition of 
deadlines for pretrial and termination of dis­
covery under local rule 9. It is only at the final 
pretrial that a trial date is set. Thus, the initia­
tion time, the median time from the answer to 
a oomplaint until the first date on which a trial 
date is set, is 245 days, much longer than that 
for any other court except Massachusetts. On 
the other hand, once a judge does set a trial 
date for a case, that date is much earlier than 
it is in some courts. (control time). Also, trial 
dates are set in a smaller number of cases in 
Central California, because fewer cases reach 
the trial date setting stage there than elsewhere. 

Data on practice in Southern Florida con­
form very closely to what was observed and 
described during court visits. At a median of 
thirty-five days after the complaint, a notice is 
sent out setting the trial date for a date that 
ordinarily is just over two months away (sixty­
nine days median). (Table 22 shows that a dis­
covery cutoff date is set shortly before the trial 
date.) The less exacting procedures in Mary­
land, Eastern Louisiana, and Eastern Pennsyl­
vania involve a preliminary pretrial conference 
held four to six months after receipt of the 
answer, at which a trial date is set an additional 
three to five months away. (We have strong 

reasons to believ*, that many more of these pre­
liminary pretrials are held in Maryland and 
Eastern Pennsylvania than are shown here. In 
those districts, many conferences do not result 
in a record in the file or a docket entry.) 

Data in the central four columns of table 20 
also confirm the observation that judges in 
Massaohusetts do not set trial dates until a great 
deal of time has passed-nearly two years in 
the median case. Once a case is finally sei for 
trial in Massachusetts, however, it proceeds to 
trial without delay. Massachusetts has the short­
est interval from the date a trial is set until the 
date the trial is set for, and 61 percent o~! the 
cases tried were tried on the scheduled date. 

The final columns in table 20 show data on 
the relationship of the first date on which trial 
was set to the date on which trial was actually 
held. It is surprising, in this period of e::!.:cep­
tional strain on federal trial courts, that trial 
dates are as firm as shown. In three of the 
courts, at least half the trials were held OIl the 
date first set. In a fourth, Eastern Pen::lsyl­
vania, the figure was close to half. In the South­
ern District of Florida there was signifi.cant 
disparity-seventeen days. Both that figurE' and 
some of the disparity in Eastern Pennsyh'ania 
are partly due to the use of trailing {)Rlend.ars. 
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Southern Florida's distinctive calendar system 
(dfficussed in chapter five), in which trials are 
set on a "two-week calendar" rather than on a 
particular day, would optimally lead to a me­
dian "resetting and continuance" time greater 
than zero. The seventeen days shown also reflect 
a number of continuances. In Maryland the pic­
ture is much worse. 'Ve were repeatedly told 
that that district was finding it extremely dif­
ficult to process the cases on its civil docket, due 
to a heavy burden of lengthy, complex criminal 
trials, combined with many exceptionally com­
plex civil cases. Only 19 percent of the trials in 
sampled cases were held on the date for which 
trial had originally been set, and the median 
time from that date until the actual beginning 
of trial was eighty days. 

Pretrial Conferences and 

Discovery Cutoff Dates 


Some courts could save several months by 
asserting earlier control of civil cases. The 
controls asserted are fairly effective, once 
imposed. 

Discussion of civil cases thus far has focused 
on the effects of alternative controls used. Data 
on the actual operation of the controls imposed 

has been deferred until this section. Table 21 
shows the courts' pretrial conference scheduling 
practices. (As in the previous section, the Mary­
land and Eastern Pennsylvania figures are af­
fected by several judges' practice of holding 
pretrial conferences, no record of which appears 
in the file or on the docket sheet.) 

The key variable seems to be the time interval 
between the answer to the original complaint 
and the date on which the first pretrial was 
scheduled. The range of differences here is ex­
traordinarily large, from 18 and 21 days, 
respectively, in Southern Florida and Central 
California, up to 595 days (in a very small 
number of cases) in Masachusetts. This appears 
to be a crucial variable. Eastern Pennsylvania, 
for example, could possibly save four or five 
months of "dead time" in many cases by earlier 
scheduling of the first pretrial conference. 

There is a smaller range of differences among 
the intervals between the date on which the pre­
trial date was set and the date the pretrial was 
set for-from 28 days in Massachusetts to 63 
days (precisely as mandated in local rule 9) in 
the Central District of California. Very large 
differences appear again among the time inter­
vals between the answer to the original com­
plaint and the time a first pretrial is actually 
held. Maryland and Southern Florida are fast-

TABLE 21 


SchedUling Pretrials 


Initiation time • Control time b Overall time: answer until 
first pretrial 

Median 
(days) 

Number 
(cases) 

Median 
(days) 

Number 
(settings) 

Median 
(days) 

Number 
(cases) 

FL/S.................... 18 250 49 401 94 77 

CAlC .................... 21 196 63 342 186 96 

MD..................... 82 145 33 266 71 169 

LA/E.................... 104 305 43 603 158 253 

PAlE ................... 175 122 42 203 192 193 

MA..................... 595 58 28 91 763 84 


Average •••••••••• 165.8 179.3 43 317.7 244 145.3 

• Time interval between the answer to the original complaint and the first date on which a pretrial date is set. 
b Time interval between the date on which a pretrial date is set and the date pretrial is set for. 
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est in this respect, with 71 and 94 days, respec­
tively. Eastern Louisiana, Central California, 
and Eastern Pennsylvania are clustered be­
tween 158 and 192 days, and Massachusetts is 
much slower, with 763 daYS.1 

Table 22 shows when discovery cutoff dates 
are set and when they are set for. In the first 
colunm, Massachusetts appears as the fastest 
court, an anomalous result in terms of other 
data shown on controls, especially in table 21; 
this may result from a large number of delayed 
answers in these cases, or some other factor. 
Southern Florida and Central California show 
a median time of twenty-one and twenty-two 
days, respectively, between answer and first 
setting of a discovery cutoff date, reflecting the 
practice in those courts to mail a scheduling 
order or notice (or a copy of local rule 9 in 

TABLE 22 

Setting Discovery Cutoff Dates 

Initiation time" Control ti me b 

Number 
Median (dis- Median Number 
(days) covery (days) (cases) 

cutoffs) 

FL/S ............. 21 212 56 233 

CAlC............. 22 184 180 192 

MD..•........... 72 ·48 113 49 

LA/E............. 116 145 121 148 

PAlE............. 121 125 86 130 

MA.••••.••....•.• 0 76 162 76 


Average.... 58.7 131.7 119.7 136.3 

• Time between answer to original complaint and first 
date on which cutoff is set. 

b Time between first date cutoff set and last date set 
for. 

o Numerous discovery cutoff dates in this court are 
not recorded in the file, and were not recorded here. 

t It should be noted that these figures, like slmllar 
ones elsewhere in this chapter, are not additive. One 
cannot add the median initiation time to the median 
control time. Medians in general are not additive. Be­
yond that. dilferent groups ot cases are involved in the 
variables 4isplayed in this table, and a time interval 
measured tor one group is not necessarily applicable to 
another. The clearest instance is the three medians 
shown tor Mary~and. The median overall time is actu­
ally shorter than the median initiation time. It is much 
shorter than the sum of initiation plus control time. 

California) shortly after receipt of the answer. 
The schedules in the other three courts are 
somewhat more relaxed. The time interval be­
tween the first date the cutoff was set and the 
last date the cutoff was set for varies a great 
deal. 

By this measure, it is clear that the granting 
of continuanc.es in Central California is so wide­
spread that the time limits in local rule ;~ have 
little meaning. In cases sampled, Central Cali­
fornia granted 899 continuances of all types, 
compared to a total of only 974 in all five of the 
other districts. The continuances are numerous 
enough to convert an apparently exacting time 
schedule into the least exacting time schedule 
shown. By this measure, again, Southern Flor­
ida imposes the strictest standard by a statis­
tically significant margin. Supplementnl data 
on setting discovery cutoff dates appear in table 
51. 

Setting discovery cutoff dates is only part of 
the battle. Equally to the point is the degree to 
which the discvovery cutoff dates are effective. 
In table 23, we can observe great differences in 
~he impact of discovery cutoff dates. Most dis­
covery cutoff dates are remarkably effective, 
however. Most effective of all are the compara­
tively undemanding dates set in Eastern Louisi­
ana, where, in the typical case, substanti!!l com-

TABLE 23 

Effect of Discovery Cutoff Dates 

First cutoff date First cutoff date 
until substantial until last 

completion of discovery <lctivity 
discovery 

Median Number Median Number 
(days) (cases) (days) (cases) 

FL/S............. 4 102 -1 187 
CAlC............. 115 88 87 152 
MD.............. 40 35 2 43 
LA/E............. -1 89 3 125 
PAlE............. 15 81 24 119 
MA............... 98 50 132 64 

Average.... 45.2 74.2 41.2 115.0 

http:continuanc.es
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pletion of discovery occurs the day before the 
cutoff date. In all other districts, there was some 
"slippage" after the first discovery cutoff date 
even in the median oase, but in Eastern Pennsyl­
vania and Southern Florida, the difference vms 
not great. 

Measuring the same question slightly differ­
ently, the right-hand columns of table 23 pro­
vide data on the time interval between the first 
discovery cutoff date and the last discovery 
activity. Measuring this 'vay includes more 
cases, because there were many cases in the data 
base that never reached "substantial comple­
tion" as coded by Center researchers. Using this 
measure, we find four courts clustered with rela­
tively effective discovery cutoff dates; Central 
California and M'assachusetts show much more 
disparity between the first cutoff date and the 
actual termination of discovery activity. Of 
course, this is not an espeeially surprising con­
clusion regarding the Central District of Cali­
fornia, because the system there is generally 
understood to imply or require a substantial 
number of continuances. 

The data on" pretrials and diseovery cutoffs, 
in summary, show great differences among the 
courts in the nature and extent of case manage­
ment oontrol-differences that appear to have a 
powerful impact on disposition time. Future re­
ports will extend this observation and supple­
ment it with information on the differences 
within the courts in these factors and others. 
For the most part, these courts are each hetero­
geneous, yet the data in this section make it clear 
that there are great differences among the 
eourts' typical patterns. 

Settlement 

The data just described, which were gathered 
from civil dockets, bear directly on the issue of 
speed of disposition, but only indirectly on 
questions involving "efficiency" in the sense 
used here, referring to the number of cases 
handled per ye.'tr per judgeship (or some other 
unit). This is 80 because the data deal primarily 
with time periods and because we selected a 

uniform number of cases in eaeh court, elimi­
nating effects of alternativ.e procedures on the 
number of cases handled per year. For that 
reason, the remaining sections in this chapter 
will refer to the docket data only indirectly, 
and will concentrate primarily on data gathered 
by the Administrative Office of the United 
States Courts, describing all cases terminated 
in fiscal 1975. 

Judicial participation in settlement pro­
duces mixed results. A limited role may be 
valuable, but data suggest that a large 
expenditure of judicial time is fruitless. 

It is often asserted t/1at a strong effort by the 
court to encourage settlement is essential if 
large dockets are to be handled. Settlement 
approaches and techniques have long been an 
important topic of discussion at Center semi­
nars. Therefort~, an essential element of the 
court visits was Center staff observation of pre­
trial and settlement conferences to estimate and 
compare the courts' involvement in settlement. 

Figure 3 displays our estimate of the relative 
time and effort judges routinely devote to 
settlement, plotted against the number of civil 
terminations per judgeship in the six metro­
politan courts studied. Table 2'4 shows the vari­
ables used in figure 3, supplemented by data 
on total terminations per judgeship and the 
percentage of civil cases terminated by trial. 
Figure 3 shows a rough inverse relationship 
between settlement involvement and termina­
tions. Only a positive relationship would sup­
port the idea that routine settlement confer­
ences are effective. Table 24 shows there is little 
pattern in the other two variables. 

This outcome is striking, given the wide­
spread notion that a strong judicial role in 
settlement is necessary----~wen if possibly risky 
or occasionally questionable-to handle a large 
and growing ease load. Nearly all Philadelphia 
judges are active in settlement at several stages 
of a case, regularly holding conferences at 
which the issue of settlement is raised. On the 
other hand, few judges in Miami and Los An­
geles attempt to play Itny part at all in settle­
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FIGURE 3 


Court Role in Settlement 
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" This is a somewhat arbitrary ranking based on observation. It reflects the number and frequency of settlement 
conferences and the degree to which the judge appeared to take an active role in encouraging settlement. 

b Excludes ICC cases. 

ment. The assumption in those courts is that 
settlement is the business of the lawyers, who 
apply what they have learned in the course of 
expeditious discovery activity under the rules. 

TABLE 24 

Court Role in Settlement 

Settlement 
involvement 

PAlE (greatest) •• _ ..• 
LA/E................. 
MD.................. 
MA•••.......••••••..• 
CAlC................. 

Fl/S (least).......... 


Civil ter­ Termina­ Percent­
minations tions per age of 

per judgeship civil cases 
judgeship (rank) tried 

(rank) (rank) 

189 (6) 230 (6) 9.4 (1) 
377 (1) 453 (1) 7.2 (4) 
218 (5) 332 (5) 8.9 (2) 
242 (3)" 425 (3)" 5.6 (5)" 
237 (4) 363 (4) 4.4 (6) 
341 (2) 447 (2) 8.2 (3) 

Source: All fiscal 1975 case data are from the Admin­
istrative Office of the United States Courts. 

.. Excludes ICC cases. 

The judge may become involved in the case if 
he is needed to assist in planning or to resolve 
a dispute; otherwise settlement belongs entirely 
to the lawyers. 

The practice in Maryland and Eastern 
Louisiana is between these extremes. In Mary­
land, settlement is often discus8('.d. in confer­
ences but the judge's role is rather distant and 
there is no "head banging." Practice in Eastern 
Louisiana is diverse: some judges are very in­
volved and aggressive in negotiations, others 
are involved in negotiations only occasionally, 
and others are not "settlement minded" at; all. 
Settlement activity in Massachusetts is spo­
radic, though one judge holds settlement con­
ferences regularly. 

This finding suggests that settlement proce­
dures may suffer from the same kind of sys­
tematic misperception characteristic of reme­
dies for the common cold. All cold remedie'> ap­
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pear to work, as indicated by the fact that colds 
always go away. Statistical evaluation of cold 
remedies has been very difficult as a result. Simi­
larly, all settlement procedures succeed, as indie 
cated by the fact that most cases settle no matter 
what procedures are used. 

On the other hand, many judges think a 
nudge early in the case may break the ice. If a 
judicial officer-judge or magistrate--can raise 
the possibility of settlement early, before much 
money has been spent, he may encourage nego­
tiation that would not take place otherwise. 
Often, in cases that could be settled, each side is 
reluctant to raise the issue, fearing to betray a 
sign of weakness. For this reason, a judicial sug­
gestion can be useful. A practice of briefly men­
tioning settlement at a preliminary conference 
would be consistent with our finding here. Also, 
in a substantial number of cases--especially 
'among the complex ones-greater involvement 
by the judge may encourage settlement. This 
purpose might be best served if conferences 
could be held before a judge other than the one 
to whom the case was assigned, or before a 
magistrate, to permit free discussion of the 
merits of the case. 

One "settlement-minded" judge's approach 
was widely praised by the bar of his court. He 
concentrates his settlement activity at the end 
of the case. To work out a settlement, he said, 
"you must have time and patience." He is highly 
sensitive to the characteristics of each case and 
explores them in depth. 'Where lawyers lack au­
thority to settle, he makes vigorous att.empts to 
achieve a satisfactory proposal and assnre that it 
is presented to someone with the necessary au­
thority. He is occasionally ,villing to ta 1k to each 
side separately. At conferences, he occasionally 
mentions such considerations 'as the cost of trial 
(used concretely by adding an estimated cost to 
the offer and subtracting it from the demand, 
in an effort to minimize differences) and the 

, ' 
fact that one or bot.h pal1ies could not. afford to 
leave standing It district court decision in the 
case, necessitating the additional cost of appeal. 
In a bench trial case, he offers to move the case to 
another judge if negotiations should fail. 

Through a good deal of prec.ise though circum­
spect reference to strengths and weaknesses in 
the positions of all parties, he is often able to 
"soften" their positions considerably. 

Clearly, there seems to be a place for this 
kind of settlement activity in selected cases. 
The danger, suggested in figure 3, is that judges 
may be consumed by palticipation in the work 
of lawyers in every case, spending unnecessary 
time on cases that ultimately settle and would 
settle without their intervention. It is eommon, 
however, for rel'atively minor obstacles to block 
settlement., even though the major issues are 
resolved. Many judges are extremely sensitive 
to these obstacles and can contribute substan­
tially to resolving them. One approach sug­
ge.sted by some settlement-minded judges was 
that courts consider establishing a settlement 
panel, to which cases would occasionally be sent 
for settlement and negotiation only. This is also 
an area where magistrates can be especially 
valuable. 

Preparing Pretrial Orders 

In all districts, we were surprised at both the 
informal nature of preparation for the final pre­
trial conference and the relative uniformity of 
actual procedure. Even in the Central District 
of California, with its detailed requirements 
imposed by local rule, we found pretrial orders 
surprisingly brief in all but espeeially complex 
cases. In all districts, a complex ('ase wa"s gen­
erally handled by special proceeding-s--roughly 
following the}lf anual fm' Oomplex Litigation­
that included a comprehensive and lengthy pre­
trial order if the case had not settled before that 
stage. 

Precise and burdensome pretrial require­
ments impQSed in all cases have not been 
effective. 

It may be tha.to there are districts that actually 
insist on ('omprehensin~ pretrial orders in all 
cases that reach the final pretrial conference, as 
many current rules and orders require. Since no 
district in this survey insists on comprehensive 
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pretrial orders to that degree, we cannot evalu­
ate what benefits might result. We can observe, 
however, that our study of ten courts suggests 
a large number of speedy civil dispositions are 
possible without insisting on a comprehensive 
pretrial order in all cases. 

Given this observation, ,ve see little reason 
for district courts to insist on sneh orders in 
routine cases, despite the widespread existence 
of local rules requiring them. There is general 
bar resistance to comprehensive orders in rou­
tine cases. Possibly the most frequently voiced 
objection to court procedures that we encoun­
tered was that conrts are trying to insist 
"arbitrarily" that every case have a full, com­
prehensive pretrial order. In our observation, 
the resistance has been successful. "Most pretrial 
orders submitted were very skimpy, especially 
in the sections dealing with stipulated facts. 

Lawyers objected to comprehensive pretrials 
in routine cases. First, many find the require­
ments incompatible with the spirit of the Fed­
eral Rules of Civil Procedure. They feel that 
the accretion of technical hurdles to implement 
rule 16 is taking federal civil practice far down 
the road toward the absurdities ascribed to 
common law pleading. Second, they asserted 
that some judg~' purpose in setting onerous 
pretrial standards actually has little to do with 
simplification of the issues or any of the other 
purposes listed in the mle. Some judges use the 
standards, rather, as a club to force attorneys 
to settle without going to the trouble and ex­
pense of meeting the court's demands. Attor­
neys expressing these views felt strongly that 
the court was requiring a great deal of "busy 
work" that delayed addressing the real issues 
and imposed considerable expense on litigants. 

Our observations suggested there may be 
merit to these objections, although we saw few 
pretrial orders in routine cases that actually 
met the stated requirements of the more de­
manding judges. We also noted an additional 
purpose of comprehensive pretrial rules that is 
not listed in rule 16: the pretrial order provides 

the court with the opportunity to assure that a 
deadline for completion of discovery and mo­
tions hus in fact been met. Especially in local 
rule!) of the Central District of California, this 
seemed to be one of the most important purp'>scs 
of the pretrial procedure. It seems likely, how­
ever, that this purpose could be served more 
informally through a simplified pretrial form 
that would be less bl1rdnnsome to prepare, and 
morn realistic. A simple form, such as the one 
used by Judge Robert .J. 'Ward of the Southern 
District of New York (see appendix J) is also 
milch easier to enforce. 

It appears, then, that the judiciary is fighting 
an uphill battle, to little purpose, in its efforts 
t.o require comprehensive pretrial preparation 
of all cases. Lawyer resistance to this policy 
seems to have succeeded, for better or worse. 
Given the additional fact that some courts we 
observed have achieved excellent results with­
out enforcing comprehensive pretrial require­
ments, we see no reason to insist on them. An 
expeditions schedule, firmly and realistically 
('nforced, leading to a pretrial order tailored to 
the Heeds of the case, appears sufficient. The 
order may even be dispensable in some simple 
cases for which a list of witnesses and exhibits 
would be sufficient. 

The system long used by former Chief Judge 
Seybourn H. Lynne of the Northern District of 
Alabama is greatly praised by lawyers, and 
seems to balance very well the conflicting con­
siderations involved. It is, however, intellec­
tually very demanding on a judge. Judge Lynne 
requires that lawyers prepare only a rough 
proposed pretrial order before the confer€'nce, 
one proposed order for each party, an in the 
same format. There is no need for attorneys to 
meet before the conference. At the confer('llce, 
the differences are discussed in turn, and the 
judge dictates to his secretary the wording of 
the final pretrial order. '111e judge can pr~ the 
lawyers to minimize unnecessary issues, the 
burden on lawyers is minimal, and 11.11 this is 
accomplished in a fairly brief eonference. 
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Observations in Four Smaller 
Courts 

Presentation and tr('atmE'nt of the cidl data 
for the Northem District of Alabama, the 
Eastern District of Kentucky . , the District of 
New :Mexico, and the I~astern District of 1Yis­
consin haye been <1efeil'ed nntil a latel' report to 
keep the data pl'esl:>Jltation and analysis 
manageable. 

NOlthern Alabama and New :Mexico have 
civil case management systems that enable the 
bar to predict ('asily wh('n any civil case wiII 
come to trial. The s,vst('m in North('l'Il Alabama 
is predictable because it is predicah'd directly 
on a published schednle that has guided the 
flow of civil cases for years. Civil trial t('rms 
are held roughly twice a y('al' in every location 
where comt is held. Cidl ]ll'('tl'ials arc held at 
a fixed interval bdore each trial term; mmally 
that interval is two to three months. A sample 
schedule appears in appelHlix ,T. A11 civil cases 
at iSSll(' within 011(' to two months of the pre­
trial week are scheduled for pl'etrial 1'01'1'(' ­

spondingly. Unless the attorneys ate able to 
show that trial in the upcoming'term is impos­
siblf', the case is srhedulNI for trial at that time. 
Attol'llC'ys tlwrefore know precisely where they 
fit into the district's scheduling and what they 
can expect. 

The one element of variability in the system 
occurs before the case is at issue. It is routine in 
the district-and was doscl'ibed to us as a long­
standing tradition-that defendants file a (usn­
ally frivolous) 12 (b) motion shortly a.fter a suit 
IS filed. TIlis motion has the effect of delaying 
the due date of the answer until the motion is 
resolved. 'Ve understood from discussion dur­
ing the visit that the typical effect was to pro­
vide about sixty days of "breathing space" 
before the mechanism just described went into 
effect. Preliminary data suggest that the prae­
tical effect may be to delay the typical case con­
siderably longer; final judgment on that point 
must await completion of data analysis for that 
district. 

The schedule for the District of New Mexico 
is established through scheduling orders agreed 
upon at pretrial conferencL'S. Receipt of the 
answer is closely monitored by the courtroom 
d 1pnties, who schedule the case for pretrial 
Ollce it is at issne. Two of the judges rely almost 
('xclllsively on the full-time magistrate to con­
duct pretrials. The third judge conducts pre­
trials himself. Discovery cutoff dates are set for 
about ninety days from the date of the confer­
ence, in ordinary cases. The jndge schedules the 
case for trial within the next two 01' three weeks. 
The judges who use the magistrate at this stage 
rely on him almost ('ntirely for pretrial matters 
other than trial scheduling. The magistrate 
handl('s discoyery motions and any other mo­
tions he can legally handle. The full-time 
magistrate was a respected triallawyel'. It was 
reported that his rulings are rarely appealed. 

The civil trial calendars of Eastern Wiscon­
sin and Eastern Kentucky are both so crowded 
and delayed that these districts have essentially 
abandoned systematic case management. In 
Eastern Kentucky, this is a result of a huge, 
sudden increase in the civil case load, especially 
black lung cases. In 1Visconsin, the cause is less 
clear, though a recent long vacancy is clearly 
a ('ontl'ibllting cause. For the most part, jll(lges 
in both districts have found it necessary to limit 
their civil case activity largely to responding to 
emergencies, though there have been some ef­
forts to maintain a semblance of procedures 
formerly used to monitor cases. 

Settlement activities in the four nonmetro­
politan courts show no more relationship to 
terminat.ion rates than those in the metropoli­
tan courts. One judge in Northern Alabama is 
aggressin.):\, settlement oriented, OIle other 
mentions settlement at all conferences, and the 
others participate little in settlement. The two 
New Mexico judges who rely on the magistrate 
have minimal pretrial involvement with civil 
cases, so there is no opportunity for them to 
engage in settlement discussion. The magistrate 
holds settlement discussions at his discretion, 
raises the settlement issue at most pretrial con­
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ferences, and participates in negotiations when 
he thinks it would be useful. In Eastern Wis­
consin and Eastern Kentucky, the course of 
civil cases is sufficiently irregular that there is 
no systematic opportunity for settlement dis­
cussion. Eastern Wisconsin does hold periodic 
status conferences, often to little apparent pur­
pose, at which there is occasional, desultory 
discussion of the possibility of settlement. 

An accumulation of unresolved motions was 
a distinct problem in only one of the ten dis­
tricts visited. For some time, the Judicial Con­
ference of the United States has required each 
United States district judge to submit a 
quarterly report listing all motions that have 
been awaiting decision for sixty days or more, 
indicating why resolution has been delayed. In 
virtually all districts, there is essentially no 
motions backlog. Nearly half of all district 
judges in the system report, in any given 
quarter, that they have no pending sixty-day 
motions. One small district, however, had as 
many pending sixty-day motions as any (ex­
cept two) of the circuits. The attorneys in that 
district voiced extraordinary concern with this 
problem. They described numerous motions 
that, having been pending for many months or 
years, forestalled the possibility of any serious 
preparation of the case. 

Two lessons appear from this extreme ex­
perience. First, it reinforced our impression 
that United States district judges, as a group, 
have been remarkably effectivc in keeping their 
motions lists under control. Second, when a 
motions calendar is out of control, the effects 
are devastating. The district, and if necessary 
the judicial council, should make vigorous ef­
forts to forestall or prevent this condition. 

General Finding,~ 
-Courts with fa..-;t disposition times and 

high termination rates a re characterized 
by routine, automatic procedures to 'as­
sure that answers in every civil case are 
received promptly, and that discovery 
begins promptly, is completed expedi­
tiously, and is followed by an earlv trial 
if ne,eded. Although most courts ~isited 
have pl:'Oeedures intended to serve this 

purpose, few succeed in eliminating the 
large amounts of time commonly ob­
served, in most civil cases, to be either nn­
used or in violation of Federal Rules of 
Civil Proc,edure time limits. The ap­
proach of the Southern District of Flor­
Ida is highly recommended (see tables 
20 through 22 for median schedules set, 
and appendix J for a forJU used). 

-Courts with high termination rates have 
procedures that minimize or eliminate 
Judge involvement in the early stages of 
routine cases, until discovery is complnte. 
Docket control, attorney contacts, and 
most conferences are delegated, generally 
to the courtroom deputies or to the magis­
trates as appropriate. Judge involvement 
is conserved for the cases and issues that 
especially require the attention oj' a 
judge. 

-COltrts with high termination rates mini­
mize the time judges spend in settlenwnt. 
Judges are highly selective in initiat ing 
settlement negotiations, and normally do 
so only shortly before the trial dZLte, 
though a judge or magistrate may men­
tion the issue earlier. 

Findings: Pleadings 
-Relatively few answers are filed wit hin 

the time required in the Federal Rulet- of 
Civil Procedure. Some control mecha­
nisms are ineffecth-e in assuring tin ely 
answers. 

-The time within which ans,Yers are fled 
appearR greatly aff<:>eted by state prac­
tices. 
-Reduction of the normal time for C')I1l­

pleting service is both powerful 'l~d 
marginal as a way to reduce overall hs­
position times. It is pO\yerful becr, use 
each day E1aved at this point is likely to 
result in a corresponding saving in ov~r­
an time. It is marginal because serVIce 
delays account for only a small parr of 
the <lelay in filing answers to complaints 
in most ca.<;es, though there are some clses 
with serious delays. 

Finding8: Di.scovery 
-Practices to assert early control of a ,'ase 

and set discovery cutoff dates lune a 
demonstrated effect on the time consu:ned 
by discovery. 

-1;he courts with strong discovery ,'on­
troIs experience-in general-'8, timely 
start of discovery, a short overall tin'.e to 
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complete discovery once it starts, and 
•speedy completion of individual discov­
ery actions. 

-There 	is no evidence that relatively 
strong discovery controls are oppressive 
or excessive. The characteristic pattern 
in slower courts is that a relatively small 
amount of slow-moving discovery is 
spread over 'a long period of time. 

Findings: M otwns 
-Oral motions practice is generally effec­

tive in assuring expeditious handling of 

substantive motions. Results are mixed 
regarding procedural motions. 

-Oral motions practice appears to be a 
highly efficient use of court time. 

-Old motions (awaiting decision for sixty 
days or more) are a problem in few 
United States district courts. In the one 
court visited where motions are out of 
control, the effect of this situation on the 
flow of litigation is devastating:. Vigor­
ous efforts (by a judicial round, if nec­
essary) should be made where needed 
to prevent a lengthy motions backlog. 
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MANAGING CRIMINAL CASES 

Observation of procedures to manage crimi­

nal cases discloses a narrOwer range of differ­
ences in approach and technique than appear in 
civil case management. Every court had a sys­
tem to supervise the progress of criminal cases, 
though the rigor and effectiveness of these sys­
tems differed greatly. Presumably, this is due 
to the fact that systems to monitor criminal 
cas~s have been mandated by law since 1972. 
In that year, the Federal Rules of Criminal 
Procedure first required (by rule 50(b)) that 
each district s\}bmit to its judicial council a 
plan for speedy disposition of criminal cases. 
Most followed the model plan promulgated by 
the Judicial Conference of the United States, 
requiring that criminal cases be brought to trial 
within 180 days of filing. The Speedy Trial Act 
of 19~74 (28 D.S.C. §§ 3161-(4) requires pro­
gressively more exacting time limits, including 
a final requirement, effective in 1979, that every 
case reach trial or other disposition within sixty 
days of arraignment. The act also mandates a 
rigorous pJanning process, and limited research 
funds have been appropriated to support it. 

The conclusions here, lmlike those in the pre­
ceding chapter, are based exclusively on ob­
servation and published data. Following the 
preliminary phase of this project, we decided 
to limit extensive data collection to civil cases 
for several reasons: observed differences among 
the courts' criminal case management were 
limited, the Speedy Trial Act mandated direct 
attention to criminal case procedures by provid­
ing for independent researchers in each dis­
trict, and our preliminary efforts did not pro­
duce as useful a survey instrument as we 
designed for civil case practices. This may now 
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spt'm H'grettable 'because the additional Ii ve 
courts \'isited show a wieler l'angl' of differellce 
in pro(,(1(lnr('s and appl'oa('11 than did the orig­
inal five, raising questions that can only be 
answered imperfectly here. 

Table 25 shows the percentage of criminal 
case defendants in each district whose cases 
were terminated within the various time limits 
mandated by the Speedy Trial Act of 1914. Fol­
lowing Administrative Office practice, we use 
defendants rather than cases as the measure­
ment unit becanse in a single cas(', niminaI cas(' 
defendants follow different paths l~lOre often 
than litigants in ciyil litigation, If one defenrl­
ant progresses to trial, his case remains open 
until he is sentenced, even though other defend­
ants may have pleaded guilty (and been ~en­
tenced) long before. Corresponding to ,mr 
obserYatiolls during the court visits, the first 
five districts visit('d (the top fh'e in the tab!p), 
do not show very great differences.1 

Looking at only tIl(' first column shows ,iO.:) 
perc@t of the defendants ill ('riminal cas('s be­
fore the Cent!'n] Distdct of Cali fornia reaclwd 
termination in 70 days. In the Eastern Distl'iet 
of Pennsylvania, 4a.a percent rlid so. This col­
umn roughly represents the 1!)7!) time lil!lit: 
10 days from indictment to arraignment plus 
60 days from arraignment to trial. Althoagh 
those two cOUlis are at opposite extremes 
(among the five visited first) under the J979 

1 Th.,. differences had been much greater in liscal 
19i3' the original selection of these courts ,,-as I,ased 
011 fi~al 1973 data. The 1I1\'(Uail1 dispo>litioll tinlPs of 
th.,. two slowest courts have imprm'ed greatly .,ince 
that time, elimina.ting much of the contrast Ulnollg 
those f1ye cvurts. 
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TABLE 25 


Percentage of Criminal Case Defendants Reaching Disposition by Speedy Trial Act Time Limits 


Calendar Year 1974 

70 days and 
under 

90 days and 
under 

130 days and 
under 

190 days and 
under 

370 days and 
under 

(1979 limit) (1978 limit) (1977 limit) (1976 limit) 

CAlC 60.3 71.1 80.5 88.0 94.8 
LA/E .. 57.7 64.7 74.0 81.8 86.9 
FL/S .. 52.9 65.9 78.4 87.8 93.6 
MD...... .......... , 46.0 56.4 69.0 78.3 87.7 
PAlE .. ,. , ...... 43.3 59.7 80.0 90.8 97.9 
MA ... .. " .. , ,.,' 19.3 22.8 32.0 43.7 68.7 
AL/N. ........... 87.2 89.2 93.0 95.7 98.4 
NM. 64.0 72.3 78.6 87.9 93.5 
KYlE 38.5 48.2 56.8 70.4 88.7 
WilE . ... ........ ,. 34.9 37.7 45.4 57.0 81.3 
All districts. 51.9 59.2 70.0 78.8 89.0 
~~- ~-.. .. 

NOTES: See the full report from which these figures are drawn, in, appendix K, for some important definitions 
and qualifications. Each figure shows the cumulative percentage of criminal defendants reaching disposition in the 
time shown. The time periods indicate number of days from filing to dismissal, guilty plea, or commencement of 
trial. 

time limit, the relationship is diffeJ'pnt wlwn wp 
look at the column representing the WiG limit 
of 190 days. This limit approximates those COlll­

mon to most of the fiO (b) plans in effed dllring 
the period the table describes. Eastpl'n Ppnn­
sylvania has the highest percentage of defend­
ants l'('aching h'l'mination within that tinlP 
period. (Tlwsc time periods do not take into ac­
cOllnt any "excllHlable time" und('r 18 n.s.c. 
~:nGl(h).) Notably, dnbt on ('very olle of the 
five districts visited later a I 'e· generally onhiide 
thl' I'llllgl' of data on thl'se first fiv(' conrti;, as 
shown in table 25. For that. l'NlSOn, we will 
bri.efly discus.." the first five Illl'tropolitan courts 
as a gronp. 

Overall Approach 
In Central Califol'llia, Eastel'll Louisiana, 

SOllthel'll Florida, Maryland, and East{'rn 
ppnnsyhania, routine criminal cases were ob­
served to 1II0vr smoothly and f.'x})l'ditiollsly. 
Judges and staff generally thought these cases 
sllbstuntially complif.'d with t.he 1979 timr limits 
of tllf' Sprl'dy Trial Act of J!)i4. The system 
describf.'d in each court If.'d to trial in thirty to 
sixty days. Few judgl?s on t.hose courts antici­

pnted that their courts would require basic 
chnngrs in their sc1wdule or approach to comply 
with the nct. Many expressed fl'ars, hmYever, 
that the nct's illfif.'xible l'rquirrment that c1'cry 
cnsf.' be in complrtr trchlllcni compliance wonld 
have disastrous conseqllrllces for civil casps. The 
more l)l'rmissivp language of rule 50, as 
aml'ndt'd, sti II permitted discretionary drcisions 
to ae('ommodate confli.cts with the civil docket, 
but the a('t rliminate( 1nearly a]] flexibility. Spe­
cial concrrn was also ('xprrssrd that it Illight be 
impossible to h'Y complex euses in the statutory 
sixty day pl'1'iod, thongh many jndgps assml1ed 
the various statutory rxcl usiolls 'would cover 
mnch of the l'xceSS tillle in complex cases. 

TIm first column of table 20 indicates that a 
substant.ialnulllbel' of cases appear ont of COI11­

pliancl' with tlIP ad's finn I time limit, in those 
five comis and in others. Although this infor­
mation was not available at the time of the visit, 
we spot-elwck('d criminal ellSC files in an at­
tempt. to detrrlllinc the cans('s of Houeompliance 
with tlw final (1979) time limit. l'he rpsnlts 
'were inconclusive because much of the infor­
mation necl.'S&'1.I'Y to determine w11etl1(>1' a case 
would ha ve berl~ eligible for "exeludable time" 
was not available in tIll? fill.'. It remains an open 
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question whether these districts are actually as 
close to compliance as most judges, prosecutors, 
and supporting staff believe. This question, of 
course, is the subject of much current activity 
in the Speedy Trial planning process, and most 
relevant data elements are now collected 
routinely. 

The common features of criminal case prep­
aration can be summarized briefly. All five dis­
tricts scheduled trial according to a fixed 
routine, usually allowing between thirty and 
sixty days from arraignment to trial. All dis­
tricts granted preference to criminal trials when 
conflicts occurred. All districts in this group 
except the Southern District of Florida had 
some form of "open filt,s" discovery. (See be­
low.) With a handful of exceptions, all judges 
adopted an arm's-length approach to plea bar­
gaining: they did not discuss possible sentences 
directly with the defendant or with his attor­
ney. Most did permit the United States at­
torney to propose a recommended sentence, 
though none felt bound by the recommendation. 
(Our visits took place before the 1975 amend­
ment to rule 11.) It was gratifying to observe 
a high rate of pleas despite the lack of judge 
involvement in plea bargaining.•Judge involve­
ment is now prohibited by rule 11 (e) (1). 

The remaining five courts have substantially 
different scheduling procedures. Massachusetts, 
Eastern Kentuch'"J, and Eastern lVisconsin ter­
minate criminal cases much slower than aU five 
districts just described. These three slowest 
courts have a much less exacting schedule for 
trial settings, and all three are suffering serious 
trial backlogs. Criminal cases are set for trial 
at a date comparatively late after arraign­
ment-as much as about six lllonths--and trials 
arc frequently c,ontinued. Table 25 shows that 
th(\ Massachusetts criminal docket is almost en­
tirely out of control. This is partially explained 
by extraordinary circumstances: this six-jndge 
district simultaneously suffered two vacancies 
and two serious illnesses. 

Northern Alabama and New Mexico have the 
highest percentages of defendants in compli­
ance with the 1979 limit. Despite substantial 

case loads-extremely heavy in Northern Ala­
bama-these two districts have succeeded in 
maintaining early, firm trial dates. Some dis­
tinctive features of their practice appear bE"low, 
in "Management and Scheduling." 

Open Files 
A few words of explanation are in order to 

clarify our use of the term "open files," and 
discuss its relation to the omnilbus her,rinll' 
technique. By open files we mean a volur,tary 
procedure by which the assistant United States 
attorney 'and defense counsel hold an early, in­
formal discovery conference in which most ma­
terials are usually exchanged. Not e,'erything is 
ne~essarily exchanged; there is, of COUrs'l, no 
requirement for either side to reveal more than 
tho law mandates. Prosecution witness lists are 
often withheld. 

There are numerous "wrinkles" in thiH ap­
proach, both within and between courts. Be­
canse of the voluntary nature of the approach, 
a great deal of ,discretion rests with the prose­
cntor in individual cases. The one other element 
generally common to open files, as the term is 
used here, is some discussion of 'any prospective 
motion activity, in an effort to resolve disputes 
directly and forestall unnecessary "paper." 

No districts in this project currently use the 
'Omnibus hearing technique, as such, in most or 
all c~<;es. (Omnibus hearings have been grad­
ually discontinued in Massachusetts over a pe­
riod of years.) Given the widespread opp~ition 
of prosecutors to omnibus hearings, it 'appears 
that the technique may raise a "red flag" unnec­
essarily. Many United States attorneys fEwI the 
omnibus procedure would excessively limit their 
flexibility, and that has also been the position of 
the Department of Justice. Our observntion, 
based on brief visits to some additional districts 
that use omnilbus hearings, is that the pra~ticaJ 
discretion regarding what is to be revealed does 
not. differ between omnibus 'and open file.; dis­
tricts. 

Almost without exception, judges, prosecu­
tors, and defense counsel in open files districts 
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praised the system, and attributed to it much of 
their success in speeding the processing of crim­
inal cases. Little in our observations, however, 
could support a claim that open files or an 
equivalent is either necessary or sufficient to 
speedily dispose of criminal cases. In three of 
the ten districts shown in table 25, criminal dis­
covery is comparatively "close to the vest." In 
two others, many participants described the 
system as generally "open files," but disagreed 
over whether there was actually a "policy" to 
that effect. (For this reason, we do not include 
a table defining discovery practices for all dis­
tricts.) In the remaining five districts, there 
was no disagreement about the existence of an 
open files policy. No pattern whatever can be 
discerned in the relationship of open files or its 
absence to speedy termination of criminal cases; 
for example, there is a long-standing open files 
policy in both the fastest conrt (Northem Ala­
bama) and the slowest (Massachusetts). 

Despite the absence of a positive relationship 
between open files and speedy disposition, we 
recommend that districts not currently using 
open files might well experiment in that direc­
tion. A positive relationship could exist, but be 
masked by any of a number of variables. Vir­
tnally without exception, everyone with whom 
we discussed the issue in open files courts agreed 
that open files had improved and speeded crim­
inal cases. The pracf.ice seems generally similar 
to omnibus, many of the claims on behalf of 
omnibus can be made for informal open files, 
and there seem to be few objections to the pro­
cedure as such, where it is used. The Southern 
District of Florida and others, however, have 
also achieved excellent results with a compara­
tively restricted approach to criminal discov­
ery. In that district, and in otlwrs with a heavy 
volume of narcotics cases, many prosecutors and 
some judges believe open files would constitute 
a grave danger to witnesses and informants. Nu­
merous defendants are thought sufficiently des­
perate to pose a serious danger. In fact, there 
have been several recent attempts on the lives 

of government witnesses III Southern Florida 
and elsewhere. 

Defense Representation 
There is no opportunity here to evaluate 

methodically the system of federal public de­
fenders. Seven of the ten districts visited now 
have a public defender system. All instituted 
the procedure so recently that the effects are 
difficult to measure or identi.fy. The system for 
representation-by public defenders and ap­
pointed counsel-used in Central California 
appears worthy of note, however. Some points 
of interest are: 

-There are always deputy public defend­
ers in the magistrate's court for rule 5 
hearings. Case assignments are made at 
that time, which permits the public de­
fender who initially handles the defend­
ant to continue throughout the case. 
Continuity of representation is assured 
from the start, avoiding many of the 
logistical difficulties common in some 
courts as a result of confusion over 
representation. 

-The public defenders are substantially 
involved in the case during the period 
between arrest ar.d indictment. Accord­
ing to public defenders interviewed, this 
is a major difference between their office 
and the private bar (both those from the 
"indigent panel" and retained counsel), 
who typically become involved in the 
case after indictment. The public defend­
ers believe there is more room for 
maneuvering between arrest and indict­
ment. 

-There are five "indigent panels," one 
assigned to arraignment each Monday. 
Each panel consists of five to seven attor­
neys from the private bar. The panels are 
periodically reviewed for competence, 
and had been purged less than a year 
before our visit. Most observers agree 
that the panel attorneys are highly 
skilled. The work of several panel attor­
neys amounts to pro bono service: they 
are very successful attorneys who are not 
on the indigent panel for money. This 
pattern seems to be common in small 
towns but a rare achievement in large 

http:identi.fy
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cities snch as Los Angeles.2 The indigent 
panels are composed of lawyers nomi­
nated to a master list by a committee of 
the Los Angeles Bar Association. The 
court appoints lawyers on the master 
Est to panels. Each panel attorney 
knows that he has a fixed obligation on 
a specified Monday to be in court for 
panel assignments. 

-The public defender's office has both a 
staff of investigators and a social worker. 
This permits more effective investigative 
work than is common in other offices. The 
social worker plays a key role prior to 
sentencing, working with a defendant 
and obtaining variolls forms of assist­
ance for him. OftI'll the (ld('Jl(lants an' 
in drug rehabilitation programs, have 
employment commitments, and so on. 
The assistance of a social wOl'ker is also 
d('scl'ihed as important to the puhlic 
defenders in "individualizing" the de­
fendant at sentencing. 

Management and Scheduling 
Northern Alabama has an innovative crimi­

nal case management system that seems to ac­
count for its speedy disposition of a high 
volume of criminal cases. In fiscal 1975, the 
district ranked twenty-sixth among ninety-four 
(listricts in erilllinal case load size (1~H filings 
pel' jmlg('ship); as aln'ady shown, it is the 
fastest district we Rlll'veyNL Both pros('cuting 
awl defending lawyPl's S(,(,lJl to 1)(> eomfortahlc 
wit II the system. The following characteristic 
fpatm'('s of Nort hern Alabama's system should 
bo lloted: 

-The magistrates have complete respoll­
sihility for a eriminal case until plea 01' 

trial, including responsibility to super­
viso plea negotiations. 

-By traditional (and by consent in each 
case) nearly all criminal cases are heard 
in Birmingham, although the district is 
(livided into eight divisions. 

-The district, by long-standing practice, 
employs a "criminal duty judge" to 
whom all cases arc assigned for' a fixed 
period. 

• Many distriets outside the largest dties seem to 
haw~ ohtained outstanding free representation in the 
past, One clerk of a slllall court ('ven asserted that the 
Crimina I .Tustice Act had resulted in a generally lower 
quality of n'presl'lltation in his distriet. 

Crimina1 cascs are scheduled according t;:. the 
following cycle. The grand jury meets e"cry 
five \weks. (There is some feeling that it should 
meet weekly.) Trial m~eks are set for six to eight 
,V(~eks after indictment. Defendants nrc ar­
raigned hefore the Illflgistrate ten to fifteen days 
after indictment, at which tillle a pretrial ,late 
is set for approximately ten days later. After 
the conference, if the eHSe appears likely t(. re­
sult in it plea, the case is placed on a "con:;ent 
(loeket"; the criminal dnty judge sets aside se\'­

eral days for this pnrpose. Otherwise, the case 
is set for trial during the established trial week. 

For example, the schedule during the tirre of 
01\t' dsit was as follows. Defendants in the cases 
returned by the .Jallna!·y 19, 1976 grHndiury 
were anaigned on January ao, 1976, and pre­
trials were held on Febrnary 9 and 10. The -:011­

sent docket hefore the erilllillal duty judge was 
schecluled for Fchrnal'Y 17,24, and 27. The 1 rial 
do(']{(~t was schednle(l fol' the weeks of ~I:trch 
1 and ~rarch Hi (the intervening week was left 
vacant due to n state-wide school holiday.) rt is 
not difficult to understand, from this schelnle 
a1Hl others hefo!'e and after it, thnt it dis'Tid 
maint-aining this seqtlenc(} \wJIII(1 record a me­
dian (lisposition time of 1.7 months in criminal 
casE's. 

The ohviolls question is how such a busy dis­
triet can handle so many cases so fast. This 
spcE'cly disposition of criminal cases appeal'S to 
J'l'snlt from the COllri'S delegation of beoad 
powel's to the magistrates. From initial contact 
with the conrt nntil the case is placed on either 
the judge's consent docket (probable plea) or 
trial docket, the case is effectively in the lHf'gis­
tmtes' hawIs. 

At the outset, the two full-time magistIates 
handle what is normally the commissioners' 
work, including bail setting, initial appcar;mce 
under rule 5, and any other necessary prelimi­
nary appearances. These matters are handled. by 
the "duty magistrate," an assignment which 
rotates every two weeks. No set schedule is fol­
lowed. Rather, the magistrate is available when­
ever the defendant has been processed. 
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'rhe pretrial conference procedure is more 
unusuaL Conduct~d in the magistrate's cham­
bern, the conference includes an assistant United 
States attorney, the defense attorney, and repre­
sentatives of the probation department. The 
magistrate assumes that opposing counsel have 
not discussed the case in detail at this early 
stage. 

The first matter of business is usually physi­
cal exchange of documents subject to discovery. 
Normally, all documents are exchanged. In addi­
tion, a tentative assessment is made of whether 
the case is likely to result in plea (in which case 
it is scheduled for the consent calendar) or 
whether it is going to trial. A preliminary as­
sessment is also made regarding the probable 
length of trial; if it appears to be more than a 
four-day trial, a date for trial is set outside the 
two-week trial docket established for cases re­
sulting from a single grand jury. Motions are 
also discussed; the magistrate is empowered to 
rule on any motions that do not require 'an evi­
dentiary hearing. 

The magistrate is an integral part of the plea 
process. The magistrate discusses with both at­
torneys sentences that might be recommended 
in the event of a plea. In the past, the probation 
recommendation was available to all partici­
pants. Currently, it is reserved for the judges 
only. (Normally the recommendation consists 
only of advice for or against probation.) The 
end result of the pretrial conference is a sen­
tencing recommendation by the magistrate to 
the judge, who is, of course, free to accept or 
reject the recommendation. Although judges 
vary somewhat in this respect, the sentencing 
judge gives the magistrate's recommendation 
serious consideration, and often follow'S it. 

The pretrial before the magistrate essentially 
becomes the forum for plea bargaining under 
judicial supervision, but without direct involve­
ment of the judge who will hea,r the case and 
imposc sentence. It seems to combine the best 
elements of several alternative approaches. The 
magistrate provides judicial supervision of the 
process, yet the independence of the sentencing 
judge in imposing final sentence is not com­

promised. Magistrate recommendations are a 
kind of "benchmark" to guide all district 
judges. This role has been particularly effective 
because until recently, all recommendations 
were made by a single full-time magistrate, a 
highly respected individual described by one 
judge as "the best trial lawyer ever seen in this 
district." He now has the assistance of a second 
full-time magistrate, also an able, experienced 
lawyer. The two work very closely, rotating all 
duties. Their offices are adjacent, and contact is 
regular. At the time of our visit, most judges 
and lawyers reported that the magistrates' ef­
forts to preserve the former uniformity had 
been successful. 

In Southern Florida, the magistrates handle 
all arraignments and most criminal motions, 
and a procedure involying a "notice of intent to 
plead guilty." In that district, when the de­
fendant indicates his desire to plead, he signs 
the notice and goes over most rule 11 matters 
with the magistrate. The magistrate ordern a 
presentence report and sets the date for sentenc­
ing before the judge. At sentencing, the judge 
completes the plea under rule 11 and sentences 
the defendant in a single proceeding. (Local 
rule 25(B) (2) is attached as appendix L.) This 
procedure combines the plea taking with sen­
tencing, making entirely clear at one time what 
is admitted and the corresponding penalty de­
termined by the court. 

Central California has a more conventional 
managing and scheduling system. which is also 
highly effective. The preliminary examination 
under rule 5 is carried out by the "duty magis­
tl'ate" (rotated weekly), who is available three 
times daily for these initial appearances. The 
magistrate advises the defendant of his rights 
under rule 5 and-as appropriate-sets bail and 
appoints counsel. He sets the date for a pre­
liminary hearing within the ten or twenty days 
permitted, but few are held: the practice of the 
United States attorney is to indict on the day 
before the scheduled hearing. If a defendant is 
charged with an offense that can be tried by a 
magistrate, a date for appearance in magis­
trate's cOQrt is set. The case is then heard by 
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that week's duty magistrate. Otherwise, the 
magistrate is not involved after arraignment. 
On the Monday following indictment, the de­
fendant appears for arraignment and the judge 
sets the trial date. The interval from arraign­
ment is normally no more than thirty days, 

The procedures described up to this point are 
highly effective, as are their counterparts in 
Eastern Louisiana, Southern Florida, Mary­
land, Eastern Pennsylvania, and New Mexico. 
On the other hand, an expeditious system to 
handle preliminary criminal matters is no 
guarantee of speedy disposition. At the time 
of our visit, the District of Massachusetts also 
delegated to the magistrate responsibility for 
all preliminary matters, including motions not 
requiring an evidentiary hearing. After this, 
the case was sent to the judge, who set a trial 
date. Unfortunately, the judges' trial dockets 
were so congested that little action was taken, 
as is evidenced in table 25. It is not easy to 
understand why Massachusetts has had such 
difficulty in bringing criminal cases to trial. 
Although in 1975 there were one hundred crimi­
nal cases per judgeship filed in that district, 
there were sixty-three in 1974 and eighty-three 
in 1976. As noted, Massachusetts has suffered 
greatly from vacancies and illness. . A large 
number of visitiJ)g judges, however~ have to 
some extent compensated for those factors. 
Table 25 strongly suggests that a bottleneck at 
the end of the process-at trial-forestalls any 
benefit from expedited procedures at an earlier 
stage. This is so in Massachusetts for nearly all 
defendants, as table 25 shows, even though few 
are tried. In fiscal 1975, 15 percent of all Mas­
sachusetts defendants were tried; the corre­
sponding national figure was 14.4 percent. 

The contrast between Massachusetts's experi­
ence and those of most other districts-many 
of which also have crowded dockets-strongly 
suggests that much earHer trial settings could be 
accomodated, and would speed the entire crimi­
nal docket. This change is difficult at a time 
when trial calendars are already full, Perhaps 
it could be accomplished in Massachusetts and 
other slow districts with the assistance of visit­

iug judges handling the resulting "overflow." 
Since the criminal docket in Massachusetts is 
actually smaller (in filings per judgeship) than 
that in several courts with expeditious sched­
ules, it is likely that the overflow would be 
only temporary. 

The two other districts with particularly 
slow disposition times also suffer from a serious 
backlog at the trial-setting stage. In Eastern 
Kentucky, the backlog is an obvious, direct re­
sult of a heavy criminal caseload (178 Ca81lS per 
judge, twelfth in the United States in fiscal 
1975) combined with an extraordinary number 
of black lung cases as well as other civil ,~ases. 
These factors have resulted in one of the most 
crowded dockets in the United States. In 1975, 
the district ranked fourth in civil filings per 
judgeship. Although Eastern 'Wisconsin has a 
much smaller case load (see appendix B) the 
district did suffer a vacancy for three and one­
half years-one -of the longest vacancies any 
district has experienced recently--producing 
extraordinary impact in a district of only three 
judgeships. 

Pretrial Proceedings 

Criminal pretrials were not a major blll'den. 
Except in Northern Alabama, it wa,.c; not clear 
that they achieved much in ordinary cases. In 
Eastern Louisiana, most judges delegated pre­
trials to magistrates. Those judges estahlished 
a system that delegated all permissible criminal 
matters to the magistrates until trial or pli'a. In 
Maryland, the judge held a pretrial a month 
after indictment in 'all caSE'S on the "routine 
criminal docket," at very brief intervll Is, in 
chambers. vVe found very little ,vas accom­
plished 'at these conferences. Rqntine criminal 
pretrials also seemed to selTe little purpose in 
Southern Florida. There is extensive ID)tions 
activity in that district, evidently a result of the 
restrictive discovery policy there. Virtua'ly all 
criminal motions are sent to a magistrate. Tn the 
other districts, there ",'as very little m)tions 
activity in routine cases. In all districts~ com­
plex and highly contested cases often had one 
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or st'vt'l'nl h£'arings on motions to suppress. 'Ve 
obsl'rn'd no llllHS1UlI difficulties in that area, nor 
any ?istinetive approaches to recommend. 

Obs('./'I'at iOlls 
-Informal "open files" procedure.s appear 

t'O aehieve many 'Of the results often 
claimed for the omnibus procedure, and 
the.y appear to l)e eRsier tn implement. 

-Case assignlllt'nt to public defenders at 
the rule 5 hearing appears tn permit es­
pt'cially effective l'epr£'sentati'On. 

-Selection 'Of private c'Ourt-appointed law­
yers following screening has he£'n highly 
successful in sOllle courts, especially Los 
Angel('s. 

-Delegation to the magistrate 'Of all re­
sponsibility to supervise the case before 
trial or plea can be highly effective. 

-An automatic, routine system to move 
cases through all preliminary stages is 
a necessary but not sufficient condition 
for expeditious handling 'Of criminal 
cases. If the judges' trial dockets are 
crowded and trial dates are late, the cases 
move slowly, whether tried 'Or n'Ot. 

-S'Ome courts that are far from compli­
ance with Speedy Trial Act time limits 
should experiment with procedures t'O set 
much earlier trial dates, even though this 
may seem inconceivable at present. 
Ideally, this W'Ould be done at a time 
when \risiting judges a.re available to 
handle additi'Onal trials that could not be 
accommodated. Dat.a sugge."lt strongly 
that speeding the criminal docket does 
not increase the burden per case, except 
temporarily. 



CHAPTER V 


CALENDARS, TRIALS, OPINIONS 

Calendaring 

Trial calendaring is-like judging-more art 
than science. Certainly there is more art in cal­
endaring than in any other administrative 
activity in district courts. Considering the un­
certainties and difficulties in the process and the 
high stakes in terms of inconvenience and ex­
pense to litigants, it is surprising that calendar­
ing generally works as \vell as it does; it speaks 
well for the skill of the district judges and their 
suporting staffs. The calendaring of an indi­
vidual case is inherently unpredictable to a 
remarkable degree. Any upcoming trial could 
settle or proceed, and any case that reaches trial 
could take longer than estimated. A judge'S 
calendar depends on the accuracy of a best guess 
about the relative probabilities. Any trial in­
volves people and organizations with differ­
entr-often conf{icting-int~rests. Litigants, 
lawyers, law enforcement and investigative 
agencies, jurors, marshals, probation officers, 
other government agencies, witnesses from all 
over the country or the world-all must be 
drawn together in scheduling trials. An effec­
tive calendaring system obtains the best possible 
estimat~s of aU the relevant prohabilities and 
permits enough flexibility to accommodate the 
occasional unavoidable mishaps. 

Each alternative calendaring system re­
quires a good deal of juggling, and none 
entirely prevents mishap. A hybrid system 
used in Southern Florida and New Mexico 
was especially effective. 

Broadly speaking, we saw three calendaring 
systems in use: the "date (',ertain" system,. the 
trailing calendar, and the two-week calendar, 

a hybrid. All were administered separatdy for 
each judge-all courts visited used the "indi­
vidual calendar" system. All three systems were 
observed to work well ill some instances and less 
well in others, depending on the skill of those 
involved. However, the hybrid two-week cal­
endar generally seemed to work more smoothly 
than the others and seemed to constitute !, satis­
factory balance betweC'll the rC'sI)('ctive yirtucs 
and difficulties of the other techniques. 

The date certain system is by far t.h., most 
common in federal courts. Its virtues are wen 
known and do not. need to be reargued at h>ngth : 
it pl'oYides the discipline of a specified date 
that can be the basis of ease preparation, sched­
ules, and communication with witnesses. Many 
judges feel that a date certain is an innispC'll­
sable element oyany effective system for ease 
management. At its best, tIl(', system (hes in­
(leed accomplish its int(>nded pnrpose~; ,yell. 
J udgps (or Uwir staffs) calendar a sufficiPllt 
number of rasa,>, in just the right mix~ that they 
have a case before t.hem during all trial weeks 
and yet haye no forced continnances rpsultillg 
from unexpected conflicts. 

To say the least, this is a delicate balance. As 
discussed in chapter two, in some con:·ts the 
"safety valve" is the possibility that a judge 
with no trial will handle a trial for a jud!~e with 
more than one, knowing that he may be the 
beneficiary of a similar frLYor in the future. Al­
ternatively, a judge may send a civil ea;;e to a 
magistrate, with the consent of the part ies. In 
other courts these exchanges are rare. 

In the absence of remarkably effective cal­
endaring, or a "safety valve," or good luck, the 
date certain system leads to difficulties. A few 
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judges "overschedule," with the result that the 
"certain" dates they have set turn out to be false 
promises. When the appointed day arrives; at­
torneys and their witnesses are told that the 
judge cannot reach their case and it must be 
continued fl, few days or weeks. Most· judges are 
so conscientious that they are more likely to err 
in the direction 'Of conservatism. They schedule 
too few cases for trial and occasionally or often 
find themselves with no trial before them, even 
though 'they may have a considerable list of 
cases ready for trial. 

The trailing calendar system has the opposite 
virtues and defects. In this system, cases are 
typically set for trial on a trial term of six 
weeks or so, and the list is published periodically 
in the local legal newspaper. This system is now 
relatively uncommon, but it still has staunch 
advocates. Judges who use it insist that the 
trailing calendar is more relalistic: instead of 
providing false promi3es, the court describes its 
actual situatiDn and permits the attorneys to 
make plans on that basis. The plans they make, 
however, are much more complex than they 
would be in a "date certain" court. Flexibility 
is maintained, permitting the judge always to 
have a case totry, and he may-through "spedal 
settings" or similar devices-provide certainty 
tD a minDrity 'Of attorneys whose special situa­
tions require it. 

'We saw the system work well in a fe\\' in­
stances and poorly in a few more. It does appear 
possible for la judge tD administer a trailing 
calendar in a fashion that retains the certainty 
of imminent trial characteristic of the "date cer­
tain" system. He must keep the list short enough 
that all cases are reached, and he must CDm­
municate to attorneys a realistic estimate of 
their probable trial date. 

Few attorneys seem to prefer the trailing cal­
endar, however, even in courts where it is used 
by many judges. SDme of whom seem to experi­
ence no difficulty with it. Attorneys complain 
that lack of a specific date greatly cDmplicates 
their plans. This seems to be true even when the 
system operates at its best. 'When it does not, it 
leads to serious inconvenience to lawyers and 

witnesses, extra cOst to litigants, and sometimes 
complete absence 'Of court control of the case. 
There is also a much greater possibility of con­
flict with proceedings in other courts, which 
adds to the uncertainty. Unless the-list is cloSely 
monitored and excellent guidance provided by 
the court to attorneys at every point on the list, 
the situation can be very confusing and change­
able indeed. It is particularly diffioult, under 
those cDnditions, for the court to insist a case be 
tried when it is finally reached, since it may be 
reached quite unexpectedly. 

The two-week calendar used in New Mexico 
and Southern Florida seems to combine the best 
features of both systems. There, typically, 
trials are set for the Monday of the first of two 
weeks. The number or trials set varies from fif­
teen to twenty-five per judge in Florida; some­
what fewer are usual in New Mexico. At a con­
venient time (on the preceding Thursday in 
Florida) a calendar call is held by the j-udge or 
by his law clerk, courtroom deputJ, or secretary. 
A current reading of the status 'Of each case is 
obtained, and the necessary juggling is done to 
provide a realistic sequence of the cases and an 
approximate date fDr each prospective trial. 

Judges vary in their precise apprDaches. to 
this process. SDme feel strongly that they must 
conduct the calendar call themselves, while 
others delegate it occasiDnally or regularly to 
supporting staff. Some set more cases than 
others, and one uses. the same system on a one­
week basis only. All approaches seemed, from 
our observations, to provide 'a certain deadline 
for case preparation, combined with sufficient 
flexibility to assure that the dates could be kept. 
,\Ve suggest that a court that is not satisfied with 
its present calendaring system consider experi­
menting with this one. It appears to be particu­
larly effective when-as in Miami-it can be 
adopted for the whole court. Also, it is best 
suited tD a docket containing a large number 
of fairly short trials. 

Trial Technique 
Although we observed portions of S(weral 

trials, we could not include in this project a sys­
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tematic evaluation of alternative trial tech­
niques. To do so would have been impossibly 
complex and time-consuming. Judges' trial 
tasks are complex, varied, and unpredict·able, 
and their approaches to them are very different. 
Mitny man-years of observation alone would be 
needed to evaluate these techniques adequately. 

Our most important observation was a nega­
tive one: we were unable to find any statistical 
connection between comprehensive pretrial 
preparation and a high number of trials per 
judge per year. In our preliminary work we 
observed that courts with high rates of termina: 
tions per judge also had high rates of cases 
tried per judge. Early visits to some courts with 
poor records in both respects failed to disclose 
any great amount of unused or underused trial 
time; far from it. We hypothesized that the 
high "productivity" courts might be able to 
handle more trials through more aggressive en­
forcement of exacting requirements for compre­
hensive pretrial preparation. 

No such pattern appeared, however. Table 26 
shows the number of trials per judge per year 
for each district visited; the courts are listed 
in order of their terminations per judgeship in 

fiscal 1975. Table 62 shows trials as a percentage 
of all terminations. The courts that completed 
the most trials did not appear to have especially 
comprehensive pretrial orders, as a general 
rule. The most comprehensive pretrial orders 
observed in ordinary cases were in Central 
California, whose rate of trials per judge is not 
particularly high. 

It is possible that these data conceal as much 
as they reveal. Perhaps courts that have dis­
ciplined their bars to eliminate most of the easy 
issues achieve that result without necessarily 
insisting on lengthy stipulations in the pretrial 
order. Especially in Southern Florida, this ap­
peared to be a possible explanation. In that 
district, pretrial orders were not necessarily 
comprehensive, but trials moved very smoothly 
and expeditiously. 

In all the courts we visited, nearly all judges 
occasionally used the final pretrial conference 
to simplify issues, reduce their number, and 
reduce the number of witnesses. Very few 
judges do this "by the book,'~ that is, by insisting 
that the proposed pretrial order be comprehen­
sive, then going through the remaining issues 
comphrensive pretrial orders, as a general 

TABLE 26 

Comparison of Terminations and Trials Completed per Judgeship 

Termina- Trials completed per judgeship 
tions per 
judgeship, 1976 1975 1974 1973 1972 1971 

1975­

MA ................... 667 b 37 30 29 24 38 35 
LA/E ........ ........ , 453 49 55 59 62 57 50 
FL/S .................. 447 68 71 65 73 64 47 
CAlC .... . . . , . . . . . . . . 363 39 37 38 49 55 56 
MD................... 332 48 48 52 46 34 26 
PAlE ................. 230 36 33 33 33 35 33 
KYlE ................. 519 49 56 68 78 51 62 
AL/N .. ........ , ...... 474 76 94 85 73 87 !57 
NM ................... 362 83 75 75 78 68 76 
WilE.................. 306 28 25 23 27 22 24 
All districts........... 371 49 48 46 49 47 4~ 

.. Within each group, courts appear in order of their terminations per judgeship in fiscal 1975. Although it is not 
the most recent data now available, fiscal 1975 is used to preserve comparability to other data in this report Data 
on terminations per judgeship for each year 1971-1976 can be found it! appendix B. 

b Includes ICC cases. 
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served for particularly complex cases. In rou­
tine cases the entire procedure was much more 
informal. 

One striking difference among judges was 
their scheduling of each trial day. Several in­
dividual judges with particularly high disposi­
tion rates make a great effort to use their trial 
time efficiently. Their trial days are relatively 
long: at least from 9 :30 a.m. until noon, and 
from 2 :00 p.m. to 5 :00 p.m., with a strictly 
limited ten- or fifteen-minute break in each 
segment. Many trial days are longer when nec­
essary. The basic trial hours are considered in­
violable by these judges and are never affected 
by hearings or conferences, all of which are held 
either at other times on trial days or on differ­
ent days. These judges often extend the trial 
day when that is necessary to keep their calen­
dar commitments. Evening hours for trials are 
not uncommon, especially in court trials but 
also sometimes in jury trials. In most of the 
courts with especially many trials per judge, 
there is a great effort to limit trials to the days 
scheduled, even if long hours are necessary. 
This determination to do whatever is necessary 
to fulfill calendar commitments seems lacking 
in some courts. 

It is a common observation among federal 
judges that long hours are an unacceptable im­
position on jurors. This observation must be 
balanced by other judges' observation that com­
pleting a trial as early as reasonably possible 
often better serves jurors' interests and respon­
sibilities than prolonging the trial. Claims that 
short trial days are necessary for jurors' safety 
seem dubious. All the urban courthouses visited 
in this project are in downtown neighborhoods 
that some consider unsafe. Despite that fact, 
many judges in each court have occasionally 
maintained long hours without difficulty. 

Long Trials 
Our visits to district courts often sugge&ood 

that long trials create a large and distinct 
burden. The impact of a long trial is felt not 
only by ihe judge to whom the case is assigned 

but by the entire court. The judge may be forced 
to seek assistance. This may 'be done either by 
reassigning some of his cases or by reducing or 
temporarily suspending assignment of new 
cases for the duration of a long trial. Either 
course directly affects the case. loads of the other 
judges on the court by assigning them more 
than their normal share of cases. 

In addition, there may be other detrimental 
eff~:s on the other members of the court. If a 
court does not have courtrooms for each judge, 
a long trial pr~mpts essential facilities for an 
extended period. It is difficult for other judges 
to schedule their hearings and trials. Sometimes 
the number of large courtrooms is limited. Long 
trials nearly always require a large courtroom 
because of large jury panels1 numerous lawyers, 
and numerous spectators. Lawyers involved in 
long trials are not available for hearings or 
tdals of other matters, which may interfere 
with other judges' trial calendars. Finally, 
there may be excessive demands on supporting 
personnel during a long trial. This may affect 
availability of court reporters, courtroom depu­
ties, and others. 

Of course, the impact of a long trial is greatest 
on the judge to whom the case is assigned. The 
impact on his calendar can be devastating; 
dozens of scheduled trials may be disrupted. He 
will not be able to keep his trial docket current, 
nor will he be able to conduct pretrial hearings 
or other preliminary matters during a long trial 
unless he does so at irregular times, often at the 
expense of the trial. A judge may have particu­
lar difficulty meeting Speedy Trial time limits 
during a long trial. Not least of the effects of 
a long trial is the physical impact on judge and 
court personnel, who may be involved in the 
trial for eight or more hours per day and have 
to handle additional duties on evenings and 
weekends. 

Table 27 shows that long trials are not evenly 
distributed among the courts visited. Their im­
pact was greatest by far in Maryland and Cen­
tral California. Over the five-year period from 
1972 through 1976, 13.8 days per judge per year 
were consumt,J in trials that lasted twenty days 
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TABLE 27 


Impact of Long Trials (1972-76) 


Days spent on Total number Number of Number of days Long trials 
long trials per of trials long trials in long trials per judgeship 

judge, per year 
---------------------_.....................__...... 

MD.......................... . 13.8 1,599 14 482 2.0 
CAlC ... ..................... . 13.8 3,482 29 1,107 1.8 
FL/S........................ . 6.1 2,428 5 215 .7 
PAlE........................ . 6.0 3,232 19 569 1.0 
MA ......................... . 3.2 944 4 96 .7 
LA/E.. . .. .. . .. . ... . ......... . .5 2,538 1 24 .1 
WilE ........ , ................ . 7.5 378 4 113 1.3 
AL/N ....................... . 5.9 1,660 3 118 .8 
KYlE ........................ . 4.7 789 2 59 .8 
NM ........... , .............. . 2.1 1,137 1 32 .3 
All districts.................. . 6.9 95,624 419 13,829 1.1 

NOTES: This table shows the impact of trials lasting twenty days or more, the definition of "long trials" used by 
the Administrative Office in its annual reports, from which these figures are drawn. Table 63 displays this and related 
information on all United States district courts. 

or more in those courts. Except for Eastern Wis­
consin, all other districts visited had fewer than 
the national average of 6.9 days in long trials 
per judge per year. In Eastern 'Wisconsin the 
figure was 7.5 d'l1Ys. 

'Ve have not used any overall figures on trial 
days to measure the trial load because defini­
tions 'Of 'a "trial day" vary greatly among c'Ourts. 
The twenty-day threshold defining a "long" 
trial is useful, though arbitrary. The chief dif­
ferences in definitions apply to short proceed­
ings. Once a proceeding reaches its twentieth 
day there can be little disagreement that it is a 
trial. Differences remain, of course, in the num­
ber of hours per trial day. 

Examination of table 63 confirms something 
that is suggested in table 27 above: the impact 
of long trials is greatest in metropolitan courts, 
especially those in the very largest cities. In 
fourteen courts, at least 10.0 days per judge 
per year are spent in long trials, compared to a 
I.:.ational average of 6.9. Of these fourteen, eight 
are metropolitan courts: Eastern Michigan, 
Middle Florida, Northern California, Northern 
Illinois, Maryland, Central California, New 
Jersey, and Southern N ew York (listed in order 
of their number of long trial days). The same 
table also shows an irregular pattern, however: 

large and small courts can be found with both 
high and low impact from long trials. 

We have no solid explanation for the con­
centration of long trials in metropolitan courts. 
There appears to be no relationship between 
long trials and techniques in pretrial, settle­
ment, or trial, nor between long trials and any 
variable identified in the current case wejghts. 
There appears to bea combination of faotors 
operating in large cities to produce long trials. 
Possibilities include a more contentious bar, 
higher stakes in big cases, and a concentration 
of cases that present especially complex issues. 
It is also possible that trials in metropolitan 
courts are conducted less efficiently, in some re­
spect we failed to identify. 

Published Opinions 
The rate at which district judges prl~pare 

written opinions appears to vary widely a:nong 
the districts. The number of opinions published 
has 'a strong inverse relationship to terminations 
per judgeship. This variation appeared during 
our discussions and observations, when some 
judges expressed concern that a great deal of 
time is spent preparing opinions,and others in­
dicated a negligible amount of time is spent on 
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opinion writing. As a result of this observation, These figures indicate a remarkably wide dif­
we tabulated opinions actually published in ference !tmong courts in the number of opinions 
Federal Supplement and Federal R1de8 Deci- published per judge and in the number of 
8ions during an eighteen-month period. (See opinion pages published per judge. Table 29, a 
appendix M for discussion of the data used.) similar tabulation, shows similar results. Here, 
The results appear in table 28. however, published opinions of two and one-

TABLE 28 

Published Opinions, January, 1973-June, 1974 

Long Minimum and 
Opin. Length, pages opin­ (maximum) 
ion Opin- Total (percentages) Aver- ions 

Opin­ pages Judges ions pages age (20 Opinions Pages 
ions per per Under 5-10 Over length pages by a by a 

judge judge 5 10 or judge judge 
more) 

---------­

CA/C_ .. ............ 4.1 23.9 16 65 383 59 32 9 5.9 2 0(21) o ( 99) 
LA/E. .............. 6.7 44.4 9 60 500 37 47 17 6.7 0 3 (15) 16 ( 99) 
FL/S ................ 7.4 57.7 7 53 362 41 51 8 5.2 2 0(14) o (110) 
MA................. 12.3 61.8 6 74 371 59 28 13 5.0 1 8 (16) 30 ( 79) 
MD........... 13.8 122.1 7 97 848 27 50 24 8.8 6 8 (20) 98 (187) 
PAlE ............... 24.7 172.0 18 445 3,104 46 35 19 7.0 16 6 (40) 38 (326) 
NM ................ 4.0 20.3 3 12 61 50 42 8 5.1 0 2 ( 5) 7 ( 38) 
AL/N ............... 5.5 31.6 4 22 127 50 32 18 5.8 0 3 ( 7) 13 ( 45) 
KylE ............... 17.7 42.2 3 53 127 91 9 0 2.4 0 1 (27) 1 ( 83) 
WilE ................ 48.6 116.4 3 145 349 93 4 3 2.4 0 5 (87) 13(176) 

Source: Federal Supplement volumes 357-376, Federal Rules Decisions volumes 58-63. 
NOTE:-Senior judges are not included in this tabulation. 

TABLE 29 

Adjusted Published Opinions, January, 1973-June, 1974 

Long 
Opin· 
ion 

Opin­ pages 
ions per per 
judge judge 

Judges 
Opin­
ions 

Total 
pages 

Length, pages 
(percentages) 

Under 5-10 Over 
5 10 

Aver· 
age 

length 

<?pin·
Ions 
(20 

pages 
or 

more) 

Minimum and 
(maximum) 

Opinions Pages 
by a by a 

judge judge 

CAlC ... ........... 3.2 22.0 16 51 353 47 41 12 6.9 2 0 (15) o ( 95) 
LA/E................ 5.7 42.1 9 51 379 25 55 20 7.4 0 2 (13) 7 ( 97) 
FL/S ................ 6.6 49.7 7 46 348 32 59 9 7.6 2 0 (12) o (l09) 
MA................. 8.9 56.3 6 53 338 43 40 17 6.4 1 4 (13) 26 ( 86) 
MD......... _... _... 13.1 1~9.4 7 92 837 24 52 25 9.2 6 8 (19) 96 (167) 
PAlE....... 20.6 163.3 18 371 2,940 34 42 23 7.9 16 5 (35) 35 (323) 
NM ................. 2.7 17.8 3 8 54 25 63 12 6.7 0 1 ( 5) 5 ( 38) 
AL/N ............... 
KylE ............... 

4 
3.9 

29.4 
25.9 

4 
3 

16 
20 

118 
78 

31 
75 

44 
25 

25 
0 

7.3 
3.9 

0 
0 

2 ( 6) 
o (15) 

11 ( 43)
o ( 50) 

WilE ................ 14.3 63.3 3 43 190 76 19 5 4.4 0 2 (53) 7 (133) 

Source: Federal Supplement volumes 357-376, Federal Rules Decisions volumes 58-63. 
NOTES: Published opinions of two and one-half pages or less are not included in this tabulation. Senior 

judges are not included in this tabulation. 
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half pages or less (short opinions) were ex­
cluded ill an attempt to control for possible 
variation in publication policy, on the assump­
tion that, while judges have different policies 
regarding the opinions they publish or do not 
publish, their policies may be more uniform 
with respect to lengthy opinions than to short 
ones. Two and one-half published pages (ap­
proximately seven and one-half pages of type­
script) seemed a useful outoff point. 

A large expenditure of time preparing 
opinions for publication appears to limit 
productivity in at least tbree courts. 

Although the data in tables 28 and 29 mar 
not measure opinion writing (as opposed to 

publication) precisely, they are highly sugges­
tive, particularly in considering that they re­
inforce our observations in the courts. Judges 
in Philadelphia frequently mentioned the bur­
den of preparing and editing lengthy opinions. 
There, in Baltimore, and in Milwaukee, judges 
consider opinion preparation an essential part 
of their jobs. They feel trial judges are uniquely 
equipped to contribute to development of law 
in many areas, and are proud of their courts' 
contributions in areas such as grand jury, the 
parole guidelines, discovery, class action certi­
fication, and summary judgment. Most judges 
in Miami, New Orleans, Los Angeles, and other 
places consider opinion preparation a minor 
task. 

FIGURE 4 


Opinion Writing and Termination Rates 
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" More than two and one-half pages long. 
b Includes ICC cases that require negligible judge attention. Without those cases, terminations per judgeship 

would be fewer. 
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Figure 4 shows published opinions per judge­
ship plotted against terminations per judgeship 
in the five oourts. This graph suggests that the 
district courts experiencing difficulties in han­
dling their present work loads might consider 
reducing the number of opinions prepared and 
published by preparing published opinions 
only in those cases for which a published 
opinion seems (for some reason) indispensable. 

One judge remarked facetiously that it is fine 
to prepare and publish numerous opinions, pro­
vided it does not "interfere with the effective 
administration of justice." 

Firuling 
-High rates of opinion publication are 

closely associated with low termination 
rates. Many judges may wish to consider 
reducing the number of opinions they 
prepare, in the interest of conserving 
their time to meet the demands of other 
cases On their dockets. 

obsel'vatioWJ 
-Courts that are unsatisfied with their 

calendaring procedures should consider 
the two-week trial calendar system of 
New Mexico and Southern Florida, in­
cluding the calendar can held late in the 
week preceding trial. 

-Courts experiencing a shortage of trial 
time should consider efforts to "protect" 
their hours of trial time carefully, assur­
ing that a trial is actually underway for 
six hours or more each trial day.1 

-Long trials have a distinct and disrup­
tive impact that falls most heavily on 
metropolitan courts. 

1 In addition, these courts may wIsh to consider some 
of the suggestions proposed by Senior Judge Gus A. 
Solomon, of the District of Oregon, in Techniques for 
Shortening Trials, an address delivered to the Ninth 
Circuit Judicial Conference at Reno, Nevada, on 
August 2, 1974. It is reprinted in Federal Judicial 
Center, Seminars for Newly Appointed United States 
District Judges 283-93 (1974). While some of his pro­
posals are "hard-nosed" and may be unacceptable to 
some judges, Judge Solomon provides an invaluable 
range of approaches for experimentation. 



CHAPTER VI 


SUPPORTING STAFF 

Magistrates 	 preferences. In Maryland, magistrates were able 

to provide only limited assistance in some pris­
The open-ended language of 28 U.S.C. § 636, oner petitions. With an additional full-time 

the Magistrates Act of 1968, especially in sub­ magistrat.er-there are now four-the Maryland 
section (d), clearly contemplates distri~t courts' magistrates have provided more help with civil 
innovation and experimentation in assigning pretrials since the original visit, followillg a 
tasks to magistrates. In this respect, as in suggestion we made at the time. This 'assistance 
others, the district courts have been innovative has been limited by a corresponding increase 
indeed. They have expanded the magistrates' in the number of minor and petty offenses;lan­
duties far beyond the bounds of the former dIed by the magistrates. 
commissioners' jurisdiction and have fmmd dis­ In New Orleans, bhe judges can assign to 
tinctive ways to take advantage of this new magistrates all of their prisoner petitions (a 
resource Congress made available, in accord­ relatively small number) and Social Secnrity 
ance with the needs and procedures of each 'appl?als for initial review. In addition, some 
court. judges delegate to the magistrates nearly all 

The activities that were within the jurisdic­ judicial activity before the final pretria1. The 
tion of the former commissioners have com­ magistrates-following the specific instruct ions 
paratively little bearing on the variables' for 'Of each judge-normally hold a pteliminary 
this project (the trial jurisdiction has none at pretrial shortly after the case is at issue, dis­
all), so we will not discuss those areas directly. cussing settlement in a· preliminary way and 
Our interest is limited to new assignments in establishing a schedule for discovery, motions, 
response to the Magistrates Act. final pretrial, aIHI triaL The judges who nse this 

The commissioner duties affect our concerns procedure combine the benefits of several alter­
in one respect: in Maryland, commissioner native procedures obse,rved in the courts. They 
duties require so much time that only limited are free from time-consuming involvement in 
expansion under section 636 has been' possible. the early stages of a case. Yet they have the 
It seems clear that the commissioner work benefit of an early, low-pressure discussion of 
should be considered -in allocating the number settlement possibilitie.<;, as well as 'an early op­
of magistrates, as the Administrative Office has portunity to establish a tailor-made sche-Iule 
urged. for preparation of the case. Another benefit is 

that in settlement negotiations, the magistrate
Some districts suffer because magistrate 

can be freer than a judge, since he rwill not try
duties are very limited. In more than one 

the case if negotiations fail. 
instance, courts employ magistrates in whom 

Similarly, the full-time magistrate in ~ew
they have little confidence. 

Mexico handles nearly all pretrial matters for 
In civil cases, assignments varied aceording two of the three judges. Those judges have 

to magistrates' availability as well as to judges' minimal contact with their routine eivil docket 
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except in trial; thus, the majority of civil cases 
that do not reach trial do not occupy these 
jurlges' time. As noted in chapter three, this sys­
t.em is supporterl by the important fact that the 
full-timo magistrate is an experienced trial law­
yer with a sound local reput'ution. 

Civil trials held before magistrates by con­
sent, whil,e not a solution to the general problem 
'Of crowded calendars, can solve some specific, 
important calenrlaring problems. The number of 
magistrate trial days in reb.tion t'O the total 
number of civil trial days is not large in any 
conrt studi('d in this project. The possihility of 
sending a case to a magistrate can be important 
in maintaining the credibility of trial settings, 
however. Having a mll.gistrate available to try 
a case Wh('ll it otherwise might have to be con­
tinued permits the judges t'O schedule an ade­
(Ilmt!', numher of trials per week 

This practicp was most COIlllllon in the East­
el'll District of Louisiana, a (listrict that has 
fortllnatpl,v bpP11 ahle to appoint some ('apable, 
experienced trial lawyers as magistrates. For 
example, one of the magistrates selTing dllring 
our visit is now a r nited States rlistrict jndge 
there. He was replacerl as magistrate by the 
fOl'llH'r chipf assistant United Stat('s attorney. 

The magistrate system d()('s not always aid 
rlockpt control. Reference of civillllattel's to the 
magistratc mllst be closely controlled and moni­
tored. In more Qlan one roUI't, we observed that 
prisoner petitions sometinl('s remain('d before 
the magistrate for many months and W('l'e Bot 
subject. to the controls appli('d to other cases. 
On the other hand, table 5 shows that ev('ry 
court listpd hRlHlled the nl('dian prisoner peti­
tion mnch faster than tIl(' merlian 'Of all civil 
cases. Eastem Louisiana anrl Central Califor­
nia, the two courts that sent all prisoner peti­
tions to magistmtes during the relevallt period, 
,,,ere amollg the fastest courts in handling 
prisoner petitions. Nevertheless, occasional mis­
haps, even in a considerable minority of pris­
oner petitions, would be consistent "dth these 
low median times. 

Similar problems appeared in procedures to 
refer civil matters to magistrates for pretrial 

Some judges who did not initiate early pretrials 
themselves referred all their cases to the magis­
trates. In many cases, nine months to a year 
passed before the court took any action in a 
civil case; it was then referred to a magistrate, 
who scheduled and held an initial pretrial con­
ference. But some magistrates also have heavy 
backlogs; sometimes four months would pass 
before the magistrate reached a case for a pre­
trial conference. Thus, it could be a year or 
more before any conference v;as held, a pre­
condition (in those districts) to any judicial 
control. 

Several judges held that referring civil cases 
to a magistrate weakens the power of the indi­
vidual calendar system. This appears to be a 
personal matter, and one that is remediable, 
since a number of judges who use magistrates 
effectively are prominent advocates of the indi­
vidual calendar system. This evidently is a 
fruitful area for ('xperimentation by individual 
judges. :New Mexico jurlges who nse the magis­
trate are able, through their courtroom deputy 
cl€'l'ks, to retain overall supervision of cases be­
fore the magistrate. The same is true in New 
Od('ans anrl in other courts. 

Magistrates perform a wide variety of dnties 
in criminal litigation, as w('ll, although in 
~Iaryland, the magistrate role was alRo small in 
this ar€'a. At the time of our visit, the magis­
trat€'s there ·were not involved in any criminal 
case duties beyond commissioner work. Again 
following our suggestion, the Maryland judges 
have since assignerl most arraignments to the 
magistrates. In chapter 4 under "J\fanagement 
and Scheduling," some innovative magistrate 
assignments in NOllt.hern Alabama, Southern 
Florida, Massachusetts, anrl other rlistricts were 
discussed in some detaiL Magistrates in those 
places have greatly reduced the burden of 
criminal cases on judges. 

The magistrate contribution was substantial 
nearly eV€'Tywhere, with (Inc exception: one dis­
trict visited, where the judges are substantially 
behind in several respects, has assigned magis­
trates no significant new duties at all under 
section 636. Several areas appeared to present 
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obvious opportunities for magistrate assistance, 
but tbe judges lack confidence in any magis­
trate now on the staff to handle tbe more sensi­
tive duties permitted under section 636. This 
deplorable situation in effect places a large and 
unnecessary additional burden on the judges of 
that court. Since both the Judicial Conference 
of the United States and Congress apply as uni­
form a standard as possible in evaluating re­
quests for additional judges, this troubled dis­
trict is not likely to obtain significant perma­
nent assistance from any source. 

Clearly, the magistrate system has been 
greatly beneficial to some courts. There appear 
to be three necessary conditions to successful 
procedures in this area, however. First, a court 
must attract highly competent, respected law­
yers to magistrate positions. We know of no 
position in the federal courts that is staffed by 
individuals with a wider range of competence 
than United States magistrate. Second, judges 
must closely monitor reference of cases to mag­
istrates, to assure that the magistrates t.hem­
selves do not become a sonrce of delay. This can 
occur either because the magistrate has a back­
log of his own or because of a poor system for 
routing papers between judge and magistrate. 
Third, it must be clear that a magistrate func­
tion serves a real need. For example, we would 
not want to see the magistrates in Los Angeles 
or Miami involved in civil pretrials to any great 
extent, because those districts' systems work 
well with little or no jndicial involvement of 
any kind in the early stages of civil cases. 
Magistrate assignments should clearly promise 
to save judge time. Magistrates should not hold 
conferences for which there is no more than a 
vague hope that something useful may be 
accomplished. Magistrates also should not hear 
motions that are likely to be appealed, espe­
cially dispositive motions, motions to suppress, 
and the like. 

Law Clerks 
Law clerk duties vary widely among districts 

as the needs and approaches of judges vary. The 
only wnstant factor we observed was that law 

clerks in every instance had initial responsibil­
ity for the motion practice. Even there, duties 
depended on the procedures of the court. An 
especially effective job for law clerks was work­
ing up a tentative ruling in preparation for 
"motions day." Especially in New Orleans and 
Los Angeles, many judges were able to prepare 
themselves, with the 'assistance of their law 
clerks, to the extent that they often seemed to 
know more than the attorneys did about the 
case at hand when the case came to hearing. Law 
clerk assistance was often described as indispen­
sable in achieving a degree of preparation suffi­
cient for the judge to rule from the bench in 
most cases. In Los Angeles, this assistanee was 
the primary law clerk responsibility. In Phila­
delphia, quite by contrast, most law clerk time 
was devoted to drafting, preparing, and editing 
opinions. 

There was no pattern in law clerks' tR,rm of 
service, despite the strong views many judges 
hold on this question. All law clerks in Ba.Iti­
more serve for only a single year, a system that 
seems to work effectively despite strong objec­
tions to it elsewhere. A few judge.'l in other 
courts have one permanent law clerk and one 
law clerk position that is rotated, while most 
law clerks serve staggered two-year terms. In 
Los Angeles, on the other hand, most of the 
judges employ a permanent, nonlawyer bailiff 
and a law clerk (for either 'a one- or two-year 
term). In many courts, having 11 bailiff instead 
of a clerk would weaken the judge seriously. Los 
Angeles judges, however, write sufficiently few 
published opinions that we observed no snch 
difficulties. 

Court Reporters 
All the courts we visited assign one reporter 

permanently to each judge. The went majority 
of judges we interviewed spoke highly of the 
court reporting service available to them, refer­
ring both to their own court reporters and to the 
system as a whole. Of course, the main "con­
sumer" of court reporting service is the court 
of appeals, so there may be difficulties that were 
not appanru.t in our visits to district courtE. 



Improvement seems needed in some courts in 
two areas. First, some judges observed that the 
court reporters were reluctant to substitute for 
each other in case of illness or backlog difficul­
ties. Another aspect of the same problem is that 
some magistrates were unable to get court re­
porter assistance when needed. Evidently, 
strong control must be exercised to assure that 
court reporters are available when needed. 

Some districts, particularly Maryland and 
Eastern Louisiana, control court reporter as­
signments well, permitting coverage as needed. 
Both of these districts have a chief court re­
porter who is aware of his colleagues' schedules 
and the demands on their time. Both districts 
seem to have been remarkably successful in as­
suring court reporter coverage of all proceed­
ings, despite particularly heavy trial loads. 

There were also some observations that court 
reporters were not always as highly qualified as 
the court should expect. Maryland seems to have 
the most effective approach in this area also. 
Court reporter recruitment there is tightly con­
trolled by a series of examinations under the 
clerk's supervision. Only when a candidate has 
been approved through this proeess may he be 
appointed by a judge. This permits an inde­
pendent evaluation of the reporter's tec.hnical 
skills, something many courts do not require. 

Clerk's Office-General 
District court clerks' offices differ greatly in 

their structure, management, organization, and 
manner of functioning. Responding to local 
needs and traditions, and the skills of the per­
sonnel involved, they have developed in diverse 
directions. Systematic evaluation of the differ­
ent 'approaches would justify 8, separate, large­
seale study. At the outset of this project, we in­
tended to devote substantial effort to this area. 
We modified our plan because our preliminary 
work indicated that differences in district court 
clerks' offices functions do not explain much of 
the difference in our central variables. 

This conclusion was forced upon us primarily 
by our observations in ~faryland, where the 
clerk's office functions well in all respects we 

could examine, but the court's statistical per­
formance is below average in several respects, 
or was at the time. Concluding that the expla­
nation fur statistical differences must lie else­
where, in subsequent court visits we limited our 
observations to exceptional situations or prob­
lems as they were brought to our attention in 
more general discussions. 'Ve did not, for 
example, obtain the infurmation necessary to 
compare quan6tatively the district courts' re­
cruitment and promotion practices. The list of 
questions in appendix A concerning the clerk's 
office indicates our interests, but we did not com­
pile exhaustive data on each point. 

A clerk of court who fills a comprehen­
sive role as court administrator can 
strengthen almost every aspect of the court's 
operation. 

The importance of the clerk's duties varies 
widely. The office is pivotal in some instances, 
marginal in ot,hers. In the former case, the clerk 
is a court administrator, a nerve center for the 
diverse and sometimes conflicting offices and 
agencies that make up what sometimes is opti­
mistically called the "court family." In the 
latter instance, the clerk's work is limited to 
supervision of his own office, transmitting direc­
tions of the court. The activities characteristic 
of clerks who playa pivotal role are summa­
rized well in a statement prepared in 1974 by 
Paul Schlitz, clerk of the District of Maryland: 

The Clerk must serve as Court Ad­
ministrator and as manager of his 
office.. Since the former function re­
quires priority, the latter function 
should be delegated partially or to­
tally to the Chief Deputy Clerk. 

As Court Administrator the Clerk 
serves as the executive officer of the 
court and upon his own initiative, pur­
suant of the directh'es of the court, 
should plan, execute and review non­
judicial court operations. This may in­
clude the employment and supervIsion 
of court reporters, coordinating opera­
tions with the United States Attorney, 
United States Marshal, Chief Pro'ba­
tion Officer, United States Magistrates 
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and [bankruptcy referees] and other 
govP'l'JJment agencies. He should serve 
as secrE'tary of bench meetings and 
bring to the attention of the court all 
admmistrative matters that require 
prompt consideration. and decisions. He 
should serve the court in a staff capac­
ity to obtain information, conduct 
studies, and provide whatever informa­
tion the court requires to study and 
solve administrative problems. 

A clerk who acts in this capacity fills a void, 
and the court may suffer if there is no one to 
provide the kinds of coordination Mr. Schlitz 
mentions. Although United States district 
courts are not large in comparison to either 
large state courts or large federal agencies, 
they are stI11ctually complex and may easily 
be crippled by lack of central direction or co­
ordination. In this sense, the small courts are 
as complex as the large ones: the operations of 
every district, whatever the district's size, are 
affected by essentially the same number of agen­
cies. In general, the smaller courts we visited 
benefitted from particularly effective and com­
prehensive clerk support. Of course, the clerk 
in a small court typically has minimal staff 
assistance. 

The relevant agencies are independent of one 
another to various degrees. Fortunately, fed­
eral courts are spared the special difficulties 
characteristic of some state systems, where 
many agency heads are elected separately and 
may have separate political power bases. 
Though the various administrative heads do 
not have this kind of independent power with­
in the federal system, they occasionally seem to 
behave as though they do. By tradition and 
statute, of course, the chief judge is responsible 
for coordination, but he has other concerns, to 
say the least. The clerk is usually the individual 
best able to serve as full-time administrative 
head of court operations, under the judges' 
direction. 

The various functions of clerks in their court 
administrator role are necessarily intermittent; 
they are best presented simply by listing sev­
eral areas in which clerks have been especially 
effective in the courts we observed. 

-Several clerks have become experts in 
courtroom and courthouse design, sup­
porting committees working on a. new 
building. They (or sometimes members 
of their staffs) have made surv(:ys of 
possibilities and needs regarding ltlmost 
every relevant problem. These include 
courtroom layout, office and courtroom 
furnishings, se-curity (in courtrooms, 
halls, chambers, offiees) , general floor 
plan, lighting in each part of the build­
mg, power supply (placement of out­
lets), keying and locks, and so on. 

-The clerk is often called upon to draft 
proposals to 'amend the local rules or one 
of the various plans in effect (for in­
stance, Criminal J ustictl Act, Jury Selec­
tion, and Speedy Trial). Typically, the 
judges may 'agree that a rule should be 
amended to address a certain pr(iblem, 
and ask the clerk to draft language. that 
would accomplish their purpose. 

-Clerks have conducted studies of court 
operations at the request of judges. Ex­
amples are studies of juror utilization, 
space utilization, and alttlrnative local 
rules in nse in other courts. 

-The clerk places before the appropri'ate 
bench committee or the fnll bench any 
problems that come to his 'attention, as­
suring the court adequate warning hefore 
new problems grow beyond sqlution. 

In more than one instance, ·we feel comts do 
not have available, through their clerks, the as­
sistance they need and deserve. This appears to 
be partly a result of the fad that judges have 
not requested assistance of the type described. 
Some judges view the clerk as only an office 
manager. Few districts we visited are mh::man­
aged in any respect touched on here, but we feel 
that expanded responsibilities for the clerk 
could help in some areas. In several districts, 
the judges themselves spend a good deal of time 
on administrative matters that could read; ly be 
delegated to the clerk and his staff. In others, 
communication among the "court family" is less 
open than it might be if the clerk served as a 
recognized conduit for the exchange of infonna­
tion and concerns. Finally, in courts with rela­
tively poor communication among the judges 
in administrative matters, the clerk can help 
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defuse some matters of controversy. Proposals 
that originate in the clerk's office in response to 
recognized problems may be less explosive than 
similar proposals devised by any individual 
judge or group of judges. 

Generally, clerks of court in the courts we 
visited have full powers to recruit and promote 
deputy clerks according to st1andards they main­
tain. We did encounter some unfortunate excep­
tions, however. In one court, the courtroom dep­
uty clerks have normally been recruited by the 
judge and are responsible only to him. Some re­
cent appointments included individuals with no 
previous court experience, who lmew little about 
the general responsibilities of the office. Some of 
the..<;e people, in ia.ct., are excellent courtroom 
deputies from the judge's point of view. Never­
theless, they are often wholly unresponsive to 
the needs of the clerk's office. 

SirlCC the cOUltroom deputies are the source 
of most information included in dockets, as well 
as many of the orders dispatched over the signa­
ture of the clerk, poor communication between 
courtroom deputy clerks 'and the rest of the 
office can have a disastrolls effect, not only on 
court records but also on orders and judgments. 
Fortunately, we are aware of no more than a 
few inst.ances in which recruitment by others 
t.han the clerk has resulted in hiring individuals 
who are poorly qualified for court work. 

Less fortunately, judge recruitment of court­
room deputies has led, ina larger number of 
instances, to poor communication between the 
courtroom and the clerk's office. There is a wide 
difference in the quality of the records main­
tained by these courts. Most generally maintain 
excellent records. Three courts have serious, re­
curring problems, however. Two of these have 
perhaps the least clerk control of courtroom 
deputy positions among the courts we visited. 

By contrast, courts with well-maintained 
records generally have a strict policy of re­
cruitment from within for courtroom vacancies. 
This policy also has a favorable effect on morale 
and on the incentive structure of the office. The 
entire office can benefit if all deputy clerks know 

that promotion t() the position of courtroom 
deputy is open to them. 

Although courtroom deputy clerks must be 
responsive to direction from the clerk, they 
should not necessarily spend much time assist­
ing with general tasks in the clerk's office. Full 
docket and calendar responsibilties are a full­
time job, requiring considerable experience and 
discretion (see the following section). A court­
room deputy who is so busy filing that he is 
divert~d from docket control work poorly serves 
the court. The most effective deputies are avail­
able to perform occasional special assignments 
for the clerk and are responsive to the needs of 
the office in their own work, but devote their 
primary efforts to managing the judge's case 
load and handling related paperwork. 

The six metropolitan clerk's offices differ 
greatly in their organization. Central California 
has perhaps the most "industrial" pattern of 
office organization: strict specialiZ'ation of func­
tion and a clearly defined hierarchy. At the other 
extreme, Eastern Louisiana uses what has been 
called the "team" approach. Each judge there is 
supported by a courtroom deputy and a docket 
clerk who work together on all clerical mat­
ters involving his cases, including appeals. Both 
of these models have their champions and their 
detractors. Some consider the "industrial" pat­
tern to be a throwback to the master calendar 
system, incompatible with effective case man­
agement support for each judge. Others feel the 
"team" system is incompatible with adequate 
control by the clerk of courtroom deputy func­
tions and activities. Having observed the two 
courts mentioned, we concluded that either type 
of organization can be made to work extremely 
well. A clerk who is aware of the dangers of 
either approach can forestall them. We would 
make one observation in this 'area: we have 
doubts concerning the practice of installing a 
courtroom deputy in the judge's chambers. The 
courts that did so scemed to suffer substantially 
as a result: courtroom deputies were not respon­
sive to the needs of the clerk's office (especially 
the docketing section) and minute orders were 
often late, incomplete, or misleading. 
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Clerk's Office-Courtroom 

Deputies 


An effective system to train and supervise 
courtroom deputy clerks in case manage~ 
ment has numerous benefits. 

The responsibilities 'Of the c'Ourtroom depu­
ties we 'Observed varied from only filing, at one 
extreme, to full calendar responsibility, at the 
other. Judges wh'O did not use their courtroom 
deputy clerks for case management often wert> 
able t'O get satisfact'Ory assistapce from their law 
clerks 'Or their secretaries, which indicates that 
an effective system to recruit and train CQurt­
room deputies is n'Ot necessary for effective case 
management. Itdoes appear desirable, h'Owever: 
courts in which CQurtroom deputies managed 
the cases generally functioned better, according 
to 'Our observations, than CQurts otherwise 'Orga­
nized. 

It is the CQurtroom deputy whQ, under cur­
rent procedures, receives compensation reflect­
ing these important responsibilties. In one dis­
trict where the CQurtroom deputies had minimal 
case management responsibilities, there was 
widespread dissatisfaction am'Ong secretaries 
and 'Other deputy clerks over the high pay 
awarded the oourtroom deputies. This dissatis­
faction was clearly justified in terms of the rela­
tive responsibility of the people involved. In 
additiQn. secretaries 'and law clerks have their 
own responsibilities, which 'Often suffer if the 
secretaries or clerks are diverted to manage the 
docket. Law clerks are als'O a dQubtful choice for 
case management be.cause they are short-term 
employees. Finally, CQurts that have achieved 
outstanding recruitment, training, and super­
visiQn 'Of courtroom deputy Clerks have devel­
oped a high degree of prQfessi'Onal communica­
tion and exchange among the courtroom depu­
ties, which permits the deputies to reinforce and 
assist 'One another. This is less possible for per­
sonuel whose responsibilties are strictly limited 
to a judge's chambers. 

The Central District of California has a 
highly developed system for recruiting, train­

ing, and deploying courtroom deputy clerks. All 
recently appointed oourt clerks were drawn 
from existing staff 'Of tl}e clerk's 'Office. It is 
especially clear t~ere that this practice assures 
an attractive prom'Oti'Onal ladder within the 
office. It is interesting toO note that in Los Ange­
les, a city with relatively high salaries and oost 
of living, where the federal court might be ex­
pected to suffer in its attempts to recruit high­
quality personnel at competitive salaries, turn­
over in the clerk's 'Office has nQt been a seri'Ous 
problem. 

The DirectQr 'Of Courtroom Services, one of 
four directQrs of divisiQns in the clerk's 'Office at 
the time 'Of our visit, supervises the CQurt clerks. 
CandidatR13 are selected by examination; judge 
recommendatiQns are advisory only. All candi­
dates participate in a training program that in­
cludes supervised experience in the court room 
and substantial service as a relief CQurtroom 
deputy. There 'are als'O role-playing exercises 
among the clerk's 'Office staff tQ explore wfkyS tQ 
handle problem situations. Thus, when a va­
cancy occurs for a courtroomdeputy, the judge 
normally has a chQice between two or more ex­
perienced, trained deputies. With few excep­
tions the CQurt n'Ow seems to have high-quality 
cour; clerks who are fully capable 'Of handling 
mrions docket control responsibilities. 

Within the federal court system, then· is a 
great deal of discussion about the difficulty of 
achieving the prQper balance between the re­
spective demands 'Of judges and the clerk upon 
the courtroom deputies. While no one would 
deny that it is difficult to strike this balance 
successfully, it can be done. In most of the 
courts we visited, the balance seems tQ be al most 
ideal. Judges receive the assistance they re­
quest and require, yet it is understood, and was 
often expressed to us, that "the deputy works 
fQr the clerk." As 'One supervisor observed, the 
courtroom deputies have an independent, ~semi­
professional status as a result of their responsi­
bilities to the clerk. They seem able to meet both 
sets of resP'Onsibilities without particular con­
flict. Control of clerks is not as difficult to as­
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sert as some believe. Most courtroom deputy 
clerks will probably work for the court longer 
than the judge to whom they are assigned, be­
cau~ they generally are younger and less pro­
fessionally mobile. A strong clerk can use that 
fact to assure that courtroom deputies remain 
responsive to him, as well as to the judge. 

Finding8 
-Although most magistrates are highly 

talented and experienced, a number of 
courts employ United States magistrates 
in whom they have limited confidence. 
More than one court has suffered substan­
tially as a result. 

-Some courts should consider increasing 
the matters referred to magistrates. Rec­
ommended possibilities appear elsewhere 
in this report. 

Ob8ervationa 
-All pJ."lOCedures to refer matters to magis­

trates should be monitored closely. 
-Court reporters should be expected to 

substitute for each other in case of ab­
sence for any reason, as well as to handle 
matters for magistrates as necessary. 

-Court reporter recruitment should be 
systematized, possibly under the direction 
of the clerk. 

-Some courts should increase the mana~e­
ment and coordination responsibilitIes 
delegated to the clerk. 

-Recruitment and training of courtroom 
deputy clerks should, in nearly all in­
stances, be under the direction of the 
clerk, with the judge selecting his deputy 
from candidates provided by the clerk. 

-Courtroom deputy clerks should be lo­
cated together, in offices furnished by the 
clerk. 
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SOME CONCLUDING PERSPECTIVES 

Quantity, Quality, and Speed 
During our visits, several judges questioned 

our concern with the speed of case disposition 
and the volume of cases judges handle. In their 
view, there is excessive concern in 'Y'ashington 
with speed and efficiency. They feel that the 
Center is encouraging judges to sacrifice jnstice 
on the alta.r of case management. This matter is 
an issue of great concern in this project. 'Ve 
determined at an early stage that ,,-e would 
make no recommendations from this project un­
less they appeared consistent with a high quality 
of justice. 

Little evidence has emerged in this project 
to confirm the existence of a conflict between 
speed and quality. 

The issue is a difficult one to address. As sev­
eral judges observed, quantity is much easier 
to measure than quality. Beyond that, no staff 
member on this project could be considered 
qualified to attempt a comprehensive evaluation 
of the quality of justice rendered in the several 
courts we observed. That evaluation is 'a task 
well left to others, though scrutiny from any 
source is limited. The courts of appeal scruti­
nize trial courts to a degree, but their purview is 
limited to appealable judgments, a small part 
of the work of trial edurts even if all judgments 
were act.ually appealed. The judicial councils 
and the bar both attempt a degree of supervi­
sion, but their powers and opportunities nre 
limited. 

Our concern here is not with substantive de­
cisions dirootly but with specific procedures and 
actions that, some judges consider inconsistent 
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with a high quality of justice. 'Ye conducted a 
preliminary inquiry that we feel is partially 
responsive to the quantity versus quality issue. 
'Ve met at length-in return visits-with silC' 
judges who had expressed special concern with 
this issue. 'Ve explored many aspeets of the 
question with them, and asked them to describe 
precisely what a court would look like, or how 
it would behave, if it were sacrificing justice to 
speed and efficiency. There was no diflkllty in 
obtaining useful responses to this qU0Stion: 
each judge recounted "horror stories" he felt 
wonld result from pressure to "perforrr~" in a 
statistical sense. 

Armed with these re.sponses, we examir,ed our 
notes. detailed observations of the five courts 
,-isited in the project's first phase, to c.(.nsider 
whether the abuses described by the six judges 
are more characteristic of the fast or the efficient 
conrts than of the others. The answer, simply, is 
that t.hey are not. ,Yith few exceptiolts, the 
"horror stories" concerned only the period just. 
before trial. Pressured judges, as described in 
these discussions, are judges who insis'; on a 
headlong rush to trial over any and all oootacles. 
I f late discm'er), shows that a new witness or a 
llew party should be included, that is not per­
mittecl. Or if a conflict makes it impossible for 
the attorney who prepared the case to appear, he 
is forced to turn the trial over to an in(',xperi­
enced associate. If litigants request a delay 
pending completion of related state comt pro­
ceedings, the delay is denied, requiring two ex­
pensive trials on the same issues. 

There were other examples. It is interesting 
to note, however, that nearly all are instances 
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of essentially the same issue: failure to grant a 
trial continuance for good cause. The findings 
listed in "Summary and Recommendations" are 
consistent with occasional trial continuances re­
sulting from new problems that arise at the end 
of discovery. A court that has established a pro­
cedure to assure that case preparation begins 
early and is completed early, with minimal in­
tervention by the judge, will have no difficulty 
maintaining an excellent statistical "portrait," 
even if it is relatively pennissive in granting 
trial continuances for subsbantive reasons. Cases 
that reach trial are a small portion of the total 
number of cases in any district court. Cases in 
which some unfcL'eSOOn crisis develops at t~e 
end of discovery are a fraction of that portion 
of the tot!!,!. Many continuances for good cause 
could be granted in those few cases without 
noticeable effect on the variables that define this 
project. 

The judges' concern with preparation of tried 
cases does beg some important questions that 
we have not addressed. Are lawyers and liti­
gants being forced into unfavorable settlements? 
What about the trials themselves ~ Do fast 
courts discourage or prohibit cross-examina­
tion that might be fruitful? We have not been 
able to devise useful ways to address these ques­
tions. Evaluating the quality of settlements is 
an especially difficult problem. In one sense, 
every settlement must be the best possible result 
since all participants agreed to it. In another 
sense, it is trivial to regard settlements that way: 
rather, one must evaluate the litigants' alterna­
tives. 'We do not expect ever to be able to conduct 
a precise inquiry that would include that evalu­
ation. 

Another index of quality the judges men­
tioned is the preparation and quality of written 
opinions. 'We have no basis on which to assert 
confidently any specific relationship between 
opinions and quality. We can observe, however, 
that lawyers in districts where written opinions 
are rare were almost always puzzled when we 
inquired whether they felt the court prepared 
too few opinions. While they generally agreed 

that written opinions are rare in their districts, 
.they did not feel deprived in any way. 

As a follow-up to the data in chapter five on 
published opinions, we plan further analysis to 
determine the extent to which published opin­
ions actually break new legal ground. Some 
Philadelphia judges asserted that the district's 
published opinions are its major contribution to 
the law. If this is true, we would expect that the 
many opinions published in that district would 
be cited elsewhere at 'a rate at least equal (per 
opinion) to the rate at which the fewer opinions 
of other districts are cited. We are now testing 
this proposition. If it is supported, it would sub­
stantiute the view of Philadelphia judges that 
their high rates of opinion writing are justi­
fied by the legal importance of the cases and 
-issues involved. 

Many lawyers feel that tight schedules are in­
compatible with the highest quality justice be­
cause lawyers cannot prepare their cases prop­
erly. It can hardly be denied that deadlines 
sometimes prevent lawyet.s from completing an 
important task, or one'that seemed important 
at the time. Data in chapter three (especially 
table 11), however, strongly suggest that a great 
deal of the time during which most cases are 
pending is essentially lost. The lawyers un­
doubtedly are busy, but they are busy on other 
cases. Our meetings with lawyers indicate that 
there is less of 11 SUbjective sense of pressure 
among lawyers in relatively speedy courts like 
Southern Florida and Central California than 
in somewhat slower courts like Eastern Penn­
sylvania. Apparently lawyers can accommodate 
exacting case management by the court, perhaps 
by hiring more associates or turning away more 
cases. 

On the other hlmd, there is a close positlve 
relationship between speed and quality. As 
everyone knows, witnesses die and memories 
dim with the passage of time. If a plaintiff is 
entitled to relief, justice demands that it be 
granted as early as practicable. If a defendant 
is threatened with a loss, the threat should be 
either realized or eliminated. All indications 
are .that many months are lost in most civil 
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cases to no apparent purpose. Further, there is 
a cumulative effect. 

[D]elay begets delay .... [A] back­
logged docket operates until a witness 
is unavailable, preliminary objections 
postpone until plaintiff is gone to the 
service, a tardy reporter waits with the 
notes of testimony until a case is stale 
and the attorney too busy. Procrasti­
nation repeatedly reproduces in kind. 
Like a series of generations carrying 
on in sequence, the force of one 
brought into being as the force of an­
other subsides, the causes of delay 
combine to the injury of litigants. 1 

Finally, a compelling argument can be made 
that expeditious preparation of a case is an 
effective way to control the oost of litigation. 
Judge J. Lawrence King of the Southern Dis­
trict of Florida feels that litigation cost is gen­
erally proportionate to litigation time. In his 
view, court imposition of deadlines requires the 
lawyers to choose between essential and non­
essential lines of preparation. In the absence of 
a deadline, a lawyer can (and possibly should) 
pursue every possibility, no matter how remote. 
Also, delay leads to increased cost by requiring 
lawyers to reopen files repeatedly to refresh 
their memories. 

Bar Practices 

It is widely asserted that differences in the 
practices and work habits of the bar in different 
districts both explain many of the differences in 
the ways the courts operate and limit the possi­
bility of change. Obviously, bar practices are so 
closely linked to court process that one cannot 
discuss one without discussing the other. Most 
of the data, in this report deal simultaneously 
with court and bar activity. Judges see their bar 
as an important limiting factor when they con­
sider changes in court operation. A common 
response to proposals for change is "our bar 
would never put up with that." 

1 A. L. Levin & E. A. Woolley, Dispatch and Delay: 
A Field Study of JUdicial Administration in Pennsyl­
vania 3 (1961). 

There are many instances in recent years, 
however, in which it has been proved that bar 
procedures can be manipulated by a United 
States district court. We hope to be able to mon­
itor some pilot projects that would measure the 
effects of changes involving bar practices. In 
any case, there are enough instances of bar prac­
tices having been fundamentally changed due 
to court initiatives that we doubt the proposi­
tion that a bar cannot accept basic change. Dis­
tricts whose procedures are both demanding on 
the bar and highly expeditious for case man­
agement did not achieve that result by accident, 
but rather through court policy over a period of 
years. When one visits any court with very ef­
fective procedures, those procedures are gener­
ally traced-both by court personnel and by the 
bar-to practices and traditions established by 
certain dominant individuals, usually judges. 

Variables in bar practice that affect court 
basiness include: 

-The time interval from the incident on 
which litigation is based until the date a suit is 
filed. Preliminary data show wide variation 
that mayor may not be due to differences in 
case mix and in relevant state statutes of limita­
tions. Many people think this time interval is 
heavily governed by lawyer perceptions of the 
probability of immediate court action. If law­
yers expect a court to require speedy completion 
of discovery, pllaintiffs may delay filing until 
their case is ready, or nearly so. 

-Choice of forum questions. Because fed­
eral jurisdiction is limited and overlapping, a 
district oourt's work load depends heavily on 
the circumstances under which local lawyers 
choose to bring suits in federal court. This is 
true not only of civil cases butalso-indi­
rectly-of criminal cases, because many felieral 
cases could be prosecuted by state authorities. 
United States attorneys prosecute various kinds 
of cases at different rates, depending on their 
views concerning current needs, the relationship 
of fede,ral. to state resources, their perceptions 
of possible problems in the state law enforce­
ment mechanisms, their interpretation:, of 
Justice Department policy, pressures from en­
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forcement agencies, and, of course, differences in 
the rates at which various federal crimes are 
actually committed in the districts. There are 
any number of variables that enter the choice­
of-forum decision in civil cases. These include 
the different populations from which juries ma-y 
be selected in federal and state courts, percep­
tions that either federal or state rules may be 
more favorable to particular categories of cases, 
and differences in state substantive law. 

Pleadings practice (see the pleadings sec­
tion of chapter three). In many districts, attor­
neys rarely move for default judgments when 
their adversaries fail to file answers on time. 
We have been told that to do so is considered un­
gentlemanly. In other districts, these motions 
are not infrequent. In some districts, and in 
state practice in the states they serve, it is rou­
tine for a defendant to file, before the day the 
answer is due, a motion to dismiss for fuilure 
to state a claim or some other 12(b) motion. 
These motions may extend indefinitely the time 
within which the answer must be filed. 

-Settlement patterns. In some courts, at­
torneys appear to avoid discussing settlement 
directly, and will do so only when encouraged 
by the judge, usually in the judge's chambers. 
In others, as observed in the settlement section 
of chapter three, the judge is practically never 
involved in settlement discussions, which take 
place without the comt's 'assistance. 

-Contentiousness. In some courts, attor­
neys are said to rely on the court to assist in the 
resolution of every issue that divides them. In 
others, many difficult issues are resolved be­
tween attorneys during discovery and during 
preparation of a pretrial order. One attorney 
made a particularly noteworthy comment in de­
scribing his occasional practice in a distant low­
volume federal court. In his discussions with his 
adversaries, he was surprised at their habit of 
saying, when a difficult issue arose, "that should 
wait until we meet with the judge." 

Trial practice. Lawyers in some courts 
appear to present more repetitious testimony 
than their counterparts do-or are permitted to 
do-in other courts. There are 'also diffenmces 

in many other aspects of trial work. These in­
clude different rates of objections, leading to 
many or few bench conferences, differences in 
time required for closing arguments, and so on. 

'J1hese differences are important, and are cer­
tainly striking in any comparison of districts. 
They somewhat limit the possibility of change 
in many districts, and they greatly affect a dis­
trict's statistical performance. On the other 
hand, many courts have successfully effected 
basic changes in the practke of law in their 
courts. We hope to evaluate future efforts, add­
ing to the available knowledge in this area. For 
the present, we can only point out that past suc­
cessful reforms belie the assumption that "our 
bar would never stand for that." 

Statistics 
Most performance measures applied to 

courts are sometimes misleading or unfair. 
For this reason they should be used with 
care. The conclusion sometimes drawn, that 
performance measures should be abandoned, 
is unwarranted. 

The United States district courts present ex­
traordinary obstacles to any effort to measure 
their work in a manner that is consistently fair 
and useful. The courts differ greatly from one 
another, they are remarkably subject to exter­
nal influences over which they have little con­
trol, and their environment often changes 
rapidly. Any application of a quantitative 
measure to any court is probably unfair and 
misleading in certain respects. This might 'be 
nearly as true of any improved measure yet to 
be designed as it is of measures in use now. 

Nonetheless, it would be absurd to insist that 
no quantitative measures be used. Decisions on 
allocation of judges, supporting personnel, and 
other resources could not be made sensibly with­
out quantitative measures. Similarly, the quan­
titative measures now in use disclose such wide 
differences among the courts that it would be 
unpardonable to ignore their implications 
simply because the measures might be somewhat 
misleading. Not only is this project based on 
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that proposition, so also !tre any decisions made 
by judges and supporting personnel about 
choices among alternati\'e procedures. One pur­
pose of this project i" to generate ideas that may 
lead to some refined measures of district court 
work load, resourca'l, and performance. Al­
though most concrete proposals will be made 
only in the future, it may be useful at this 
point to set down some observat.ions that have 
emerged thus far concerning various statistical 
measures. 

The central difficulty in measuring the work 
of a district court is that there is no ace.epted 
measure of work load. The starting point, of 
course, is the number of cases filed per year. 
U nfortunately ~ cases differ from one another 
and no one would claim that an filings are 
equivalent. The obvious refinement is t.o use the 
case categories that are established at filing. 
Unfortunately, cases within a given category 
(motor vehicle personal injury, private civil 
antitrust, and so on) vary almost as much as do 
cases across all categories. More unfortunately 
yet, the difficulties presented by cases in a given 
category vary greatly among districts, due to 
differences in bar practices, court practices, and 
t.he su'bstant,ive difficulty of the cases them­
selves. StilI, none of this would present any 
problem jf the differences were sufficiently uni­
form that they cancelled one another out. Un­
fortunately they do not appear to be uniform 
among districts, as is suggested by the difficulty 
we have had in explaining the relatively unim­
pressive statistics of the District of Maryland, 
especially through fiscal 1975. We are left with 
the conviction that there is a combination of 
factors in the cases in that district that cuts 
across case categories, and makes the cases 
there more demanding, on average, t.han their 
counterparts elsewhere. A similar patt.ern may 
prevail in Eastern Pennsylvania and other dis­
tricts. We hope a revision of the case weight 
system, now underway, may identify factors 
that have this type of effect. 

The only comprehensive attempt to measure 
the relative difficulty of districts' case loads is 

the system of case weights now in use. (This 
system has counterparts in several state sys­
tems, though they differ substantially.) The 
system is based on the Federal Judicial Cenror's 
District Court Time St1JAiy (1971), which 
measured the actual hours judges expended on 
cases (grouped by case category), and calcu­
lated a weight for each carogory reflecting dif­
ferences in judge time per case. A case cat€'gory 
that required average judge time was giyen a 
weight of 1.0; one requiring twice the aVllrage 
judge time, 2.0; one requiring half the average, 
0.5, and so on. 

This system, at best, can identify differences 
among districts only if those differences result 
from unusual concentrations of certain types of 
cases. An unusual concentration of effort or 
time expended on an average number of cases in 
a category would not be reflecrod. Whether for 
this or for some other reason, there is remark­
ably little difference between raw case data and 
\veighted case data (using the current system) .2 

The statistical profiles in appendix B show 
the disappointing results of this phenomenon. 
For example, Maryland in 1975 had 361 filings 
per judgeship and 377 weighted filing:-; per 
judgeship. This slight diffe~Emce is all the sys­
tem of weights produced to demonstrate a pat­
tern of especially difficult cases, a pattern that 
appears from observation to impose largn and 
unusual burdens. 

The weighted filings figures are so similar to 
their raw filings counterparts that they are 
essentially useless for policy purposes. vVe have 
found more useful a ranking of weighted filings 
divided by raw filings, as a kind of index of case 
difficulty. This index gives some feel for rela­
tive case load difficulty. If one assumes that the 
weighting sysrom does reflect relat.ive diffii~ulty, 
but does so within too small a range of differ­
ence, this ranking provides a rough guide to 
the kind of adjustment one might wish the sys­
tem made directly. Table 30 shows weight.ed fil­
lings per raw filing over a six-year period. 

• The correlation between raw and weighted filings 
has never been below 0.90 for any recent year; it has 
run as high as 0.98. 

http:weight.ed
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TABLE 30 

Weighted Filings per Raw Filing 

1976 1975 1974 1973 1972 1971 

PAlE ....... .. , .. 1.12 1.07 1.06 1.07 1.00 1.02 
FL/S .... 1.07 1.02 .96 .94 .99 .98 
CAlC ........ 1.04 1.06 1.05 1.03 1.02 1.02 
MD...... .96 1.04 1.02 1.01 .92 .87 
MA........... .84 .84 .78 .80 .85 .83 
LA/E........ .84 .82 .78 .75 .76 .79 
WilE ......... 1.06 1.12 1.07 1.07 1.02 .97 
NM ............. 1.03 1.03 1.00 1.00 .93 .92 
AL/N ........... 1.01 1.04 1.03 1.04 1.01 1.05 
KylE ........... .87 .91 .95 .96 .94 .88 
All districts ... 1.00 1.00 .98 .97 .92 .90 

Notably, Eastern Pennsylvania has the most 
difficult case load by this measure, a finding that 
cQnfirms what several judges Qbsel'Ved. The 
Maryl'and figures drQPped substantially be­
tween 1975 and 1976, primarily due to' the re­
definitiQn Qf minor Qffense criminal cases, es­
pecially numerQUS in :Maryland, which were 
not included in these figures before fiscal 1976. 
Massachusetts and Eastern Louisiana appear to' 
have much less difficult case loads. If this meas­
ure is taken to be an index Qf case difficulty, 
these figures may explain part Qf Eastern LQui­
siana's success in achieving very high rates Qf 
terminatiQns per judge withQut almQnmlly 
lQng disposition times.3 

AnQther difficulty in measuring district CQurt 
work IQad lies in the fact that figures fQr filings 
per year measure, in effect, both input and out­
put. Thus it is difficult to measure produetivity ; 
in this repoIt, the word "prQduetivity" gen­
erally appears in qUQtatiQn marks. Though it 
muy sound trivial to repQrt this fact, it is in fact 
significunt that the number of terminations is 
very closely tied to' filings, both in compuring 
different courts in a given yearund in Qbserving 
any CQUrt. or grQUp of courts over several years. 
One interpretatiQn that has been mude Qf this 
fuct-it is nQt made here-is that there is u greut 

3 A striking implication of table 30 (one not examined 
in this project) is the strong eYidence in the hottOin 
line that the case load of all district courts is rapidly 
becoming more difficult. 

deal Qf sluck in the system. It might appear that 
CQurts will terminate more ease:,; if they are 
offered mQre cases for termination. According to 
this hYPQthesis it WQuld be 1l0nsenSt! to consider 
the number of terminations per year to be a 
measure of prQductivity. If CQurts simply ter­
minate the cases that are filed, and they huve no 
contrQl Qver the Ilmnber Qf filings, the number 
of terminatiQns is entirely beYQnd their contrQl. 

The first element Qf this notion is belied by the 
experience of districts like Maryland and East­
ern Pennsylvaniu, which have relatively few 
filings und tf'rminutions but are wQrking near 
their apparent capacity. Espec.ially in Mary­
land, there does nQt seem to be uny excess capac­
ity that CQuid absQrb increased filings. Some in­
crease, of CQurse, CQuid be 'absQrbed in the ,vay 
that is alwuys uvailable: cases will eventually 
settle if they are permitted to remain Qn the 
dQcket lQng enQugh. The high termination rate 
in JUassachusetts uppears to he 'It result of this 
fact, cQmbined with a large number Qf ICC 
cuses. 

The difficulty of measuring the work load of 
the clerk's Qffice is especially great. As noted in 
chapter six, we abandoned hQpe of explaining 
differences in clerk's Qffice prQductivity by refer­
ence to clerk's office procedures. The prQductiv­
ity Qf a clerk's Qffice is tied directly to the pro­
d~ctivity of the court (which i~self is affected 
by several uncQntrQllable factors). For this rea­
SQn, it appears that the system must permit con­
siderable flexibility in staffing clerks' Qffices. 

Also difficult to measnre are resonrces, espe­
cially the single reSQurce Qn which so much 
in the judiciury depends: the lllunber Qf judges. 
In our evaluatiQn of the districts we resQrted to 
the simple number of judgeships as the prime 
measure of "judge PQwer," despite the fact that. 
this number does not include the cQntributions 
of seniQr judges or visiting judges, nor dOt'S it 
UCCQunt fQr vacancies 0'1' fQr visits by judges to 
other districts. Dat'a are 'uvailable to estimate 
all these tudors. There is no satisfaetory way, 
however, to standurdize a measure of the con­
tribution a judge mulct'S. 

Euch of the possible approaches presents its 
own difficulties. One CQuld, fQr exumple, create 
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an index to ladj ust for senior and visiting judges, 
based on the number of cases terminated by 
judges actually in a particular district. This 
adjustment could easily produce results that 
would be badly distorted by the specialized as­
signments senior and visiting judges often take. 
For example, a usual assignment for these 
judges is to handle only trials, sometimes a 
single lengthy trial. Any index based on termi­
nations would understate the judge power of a 
district that assigned senior and visiting judges 
in that way. An index based on trial doays, on 
the other hand, would overstate the contribu­
tion of judges assigned in this way, but possibly 
understate the contribution of judges assigned 
in some other way. 

There are also sound data on the number of 
months of vacant judgeships a district has ex­
perienced during a year. This figure is more 
usable. We could not justify introducing an ad­
justment for vacancies when we could not ad­
just for the contribution of senior and visiting 
judges; we concluded that the standard meas­
ure of judgeships was as satisfactory as any­
thing we could devise. 

Another variable that is extremely difficult to 
measure is "backlog.))1 The standard measure of 
backlog in the federal system is simply the 
number of cases pending, a figure that is seri­
ously misleading, though no more so than the 
most common alternatives. A case enters this 
pejorative category the day it is filed, and is no 
different and makes no greater contribution to 
backlog in this sense when it has been on the 
docket for five years. If backlog is to be dis­
cussed intelligently, there must be a measure 
that distinguishes between cases that are pro­
ceeding rapidly to termination and cases that 
are not. 

Another difficulty with the equivalence of 
"pending" to "backlog" is that the number of 
pending cases increases as the system expands. 
Even if a court were operating in a way that 
could be independently determined to be opti­
mal, and yet the number of cases filed increased 
from year to year, there would be an annual 
increase in the number of pending cases pro­
portionate to the increase in filing, if all else 

remained the same. It would be odd to deSt~ribe 
this situation as an increase in backlog. 

Finally, a difficulty results from the fact that 
the amount of time a case is on the docket de­
pends on a judge's philosophy of case manage­
ment. A judge who manages his cases in a way 
that leads to an average disposition time of six 
months will have one-third fewer pending (~ases 
than a judge whose procedures lead to a lline­
month disposition time, if their rates of ,~ases 
filed are similar. Both judges could be "current" 
in two senses: they could try any case ready for 
trial, and they might move all their cases at a 
rate they considered desirable and appropriate. 
If "backlog" is equivalent to pending cases, 
however, the former judge has a smaller back­
log. 

That conclusion does not easily accord with 
the reality of the situation, and can only be 
reconciled if it were always desirable (to the 
extent that reducing backlog is desirable) for a 
judge to have the fastest possible mean dispo­
sition time. Few would insist that faster is al­
ways better. Chapter three of this report 
certainly suggests that many courts might well 
speed their treatment of most civil cases. We 
do not at all suggest that all courts should move 
faster no matter how fast they may pr(.ceed 
already. 

We propose greater use of two alternative 
measures of backlog. One is the ratio of pend­
ing cases to terminations. An increase in this 
ratio indicates that a court is falling behind by 
its own standard: its past tempo in disposing of 
cases. Another measure is the number of civil 
cases pending that are at least three years old. 
The JudiCial Conference of the United States 
has determined such cases are unacceptably 
delayed and constitute a judicial emerg€;ncy. 
This measure is currently published. As slJOwn 
in appendix B, it appears in M a'lUlgement Sta­
tistios for United States Oourts, both in ab­
solute numbers and as a percentage of all pend­
ing civil cases. 

Our calculation of the relation of pending 
ca.,<;es to terminations can be described as an In­
ventory Control Index. This is the numbnr of 
cases pending at the end of a year, divided by 
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the number of eases terminated per month dur­
ing that year. The result is the number of 
months it would take for the court to handle its 
pending ease load at present rates (if cases to 
be fiied in the future are not considered). The 
measure is appealing in two respects. First, it 
provides an assessment of a conrt's capacity to 
handle new cases. Second, increases in this index 
from year to year would show that a court is 
falling behind hy the standard of its past tempo 
for moving cases. 

Our preliminary work suggests that the In­
ventory Control Index may operate as a kind 
of leading indicator. Challges in the index often 
precede, by two or three years, similar changes 
ill case disposition. Table 31 shows that the first 
five cOUlis visited (the first fi ve in the table) all 
had index figures better than the national aver­
age (the 'bottom line of the table) in fiscal 1974, 
the year our visits began. This is true despite 
the fact t.hat we chose to study Maryland and 
Eastern Pennsylvania because of their rela­
tively poor performance by other measures, 
especially median time for civil and criminal 
terminations. In fact, reference to appendix B 
shows that both courts experienced consider­
able improvement in the years immediately 
following. 

TABLE 31 

Inventory Control Index 

(In months) 

1976 1975 1974 1973 1972 1971 

FL/S............ 6.8 7.6 6.0 5.4 4.8 8.1 
MD............. 10.1 9.9 10.0 9.1 10.2 14.1 
PAlE............ 10.9 10.9 10.9 12.2 14.0 16.3 
CAlC ..... , ...... 11.2 10.0 10.8 10.0 8.4 9.5 
LA/E............ 15.2 12..5 10.8 9.5 12.0 15.1 
MA............. 36.5 32.9 34.5 39.8 21.1 17.7 
NM ............ 6.7 7.2 7.5 6.7 6.9 6.0 
AL/N .... .,., .. 8.9 8.3 7.6 8.9 8.9 10.3 
WilE............ 16.1 15.8 17.2 15.2 13.4 12.3 
KylE ............ 24.5 16.6 10.7 13.6 17.7 13.2 
All districts ..... 12.5 11.5 11.2 10.6 10.6 11.8 

NOTE: These figures result from dividing the num­
ber of cases pending at the end of each fiscal year 
by the number of cases terminated per month that year. 

The Inventory Control Index also identifies 
some courts with substantial and increasing 
backlogs, which conventional measures failed 
t.o do for purposes of this project. 1Ve were sur­
prised that none of t.he first five courts we vis­
ited had an unmanageable backlog in any 
subject.ive sense: t.hat is, many cases awaiting 
conrt attention at any or all stages. Rather, the 
wide differences in their times from filing to 
termination apparently reflect differences in 
the courts' insistence on expeditious prepara­
tion of a case for trial or ot.her disposition. 

These differences are real and important. It 
would also be useful, however, to have a meas­
ure to distinguish between courts with many 
cases awaiting court action, and courts without 
such an accumulation. The Inventory Control 
Index may measure this indirectly. It is the 
only measure we have found by which all five 
of the courts we st.udied initially have been 
ranked statistically superior to the national 
average. On the other hand, when we added the 
Inventory Control .Index to other measures 
used, we ident.ified a group of additional courts 
with obvious backlogs in several senses. 

The index reflects well some other changes 
that have occurred in courts' statistical profiles. 
The "All districts" line in table 31 indicates 
the impact of judgeship bills that have been 
enacted and judgeship bills deferred. A major 
judgeship bill was enacted in 1971, creating 
sixty-one new judgeships. This 18 percent in­
crease in judges is associated with a significant 
drop in the index in 1972 and succeeding years." 
Since 1972, there has been a st.eady rise, show­
ing the judges' plight in handling rapidly in­
creasing demands, with no additional judge­
ships created. The sudden increase in the index 
for Eastern Louisiana in 1976 reflects a crisis 
due to the numerous vacancies and illnesses in 
the district that year. The extreme rise in the in­
dex for Massach'lsetts between 1971 and 1973 
reflects a similar but IQore extreme crisis there. 

Neither this index nor any measure now pub­
lished adequately reflects the situat.ion in Mary­

• The index was fairly eonsrtant before 1971: 11.9 in 
1969, 11.7 in 1970, and 11.8 in 1971. 
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land, as we understand it. The case of Ylm'yland 
illustrates the perhaps unavoidable limitations 
of the statistical system. This project's staff 
ne¥er responded satisfactorily to the first re­
quest we received: to identify the causes of 
Maryland's unimpressive record through fiscal 
1973, which the chief judge found incompre­
hensible, given what he knew of the llemands 
on his judges, their 'abilities, their habit of ex­
treJllely hard work, and the excellent snppoli 
they receive from a similarly overworked staff. 
Our response was marginal at best, though it 
appears to have been useful. lVe, could idpntify 
no major problems, and concluded that the 
coun's poor record was r('lated primarily to an 
excpptionnl burden of complex criminal trials 
that is not reflected in "weighted filings." Long 
criJninal trials do appeal' in table 27, but, that 
prufik ean be preparpd only retrosped.in~ly, too 
late to he very useful for resource allocation. 

'Vc did make several suggestions for proce­
dural innovation, most of which were adopted 
to some degree. The suggestions included dele­
gating to magistrates the routine criminal ar­
raignments and man~' civil pretri'llls. f;eyerlll 
judgps have rp.fined their civil case management. 
along lines snggpsted in chapter three: th!'}' 
snp<>rvise more ("ases on a. t.ighter schedulp. Also. 
an "accelerated trial dockeF' has been \{sed.' 

The subseqwmt history is gratifying in one 
sense but puzzling and distlll'bing in !lnotlwl'. 
The~ district is handling more cases and doing it 
faster. according to every relevant measure 
shown in appendix 13. Subjectively,however, 
the situation in Maryland is worse than {,"Pl'. 

The docket. is now so crowded that lllany judges 
have little hope that they will ever reach most 
civil cases for triaL Trial doekets -are more than 
eVI'r disrupted by 1001g trials. Despite this, the 
statistics on the time to telminate the merlian 
case continue to show steady improvement! This 
is true even of the time, for the median civil 
case..'>, from issue to trial, a figure reasonably 
conceived to measure precisely the problem of 
crowded civil trial docl{ets. Although the court 
has undoubtedly improved its pprfonnance in 
some ways, dearly something impoliant is' not 

being measured, even by the wide and balanced 
variety of measures shovm in IIIanagl'ment 
8tati.~tic8. 

There undoubtedly are many ways the ,tatis­
tical system could be improved. 'I'he Adltlinis­
trative Office and the clerks' offices arc wod{ing 
steadily to strengthen thp system, espeeially by 
eliminating remaining eli fferences among (ourts 
in the bases on which statistics are coll,~cted. 

These differpncps, and the rpsppcts in whie h the 
mpasures used may nwasllre something other 
than what is intended. should not lead to the 
conclusion thllt the statistics are nseless. lVe 
hased our work on till' assumption that differ­
Imces mllong courts as large as those that appear 
in taihles 1 and 2 must identify real differc'nces 
in the COIl1'ts' effpctivpnpss. 1Ye see no reason to 
doubt. this assumption nov,. The statistics led to 
obspl'yation of widely different procedurei' that 
sePIll to pxplain much of the difference in statis­
tical performanees. Thf're is no apparent mason 
to question-imlpNI, thpre is evpry reason to 
recommpnd-a presumption in favor of proce­
dures llSed by courts that are particularl} fast 
or particularly efficient, or both. 

Epilogue: Case Management, 

Court Management, 


and the Chief Judge 


According to the ohservation and data in this 
project, the benefits of effectiye case manage­
ment seem great indeed. Some of these henefits 
Ilre obvious and some are less so; some have 
been mentioned in previous disellssions: SOIlle 
that. arl' more speculative can be d<>duced only 
here in (·oncl\\sion. ~\ distriet who:-;e docl{et. is 
manageab1e and intelligently snpervised, and 
in which the judges do their work promptly, 
can control many of the ills considpred charac­
teristic of litigation, even endf'mie to it. 

Delay. An obvious implication of chapter 
three is that· there is nothing unavoidable about 
delay. Iklay can bp controlled awl eliminat 

even by courts suffering from heavy case IOfl:'as. 

It is often asserted that. to control delay, 'altrrna­
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tives to litigation must be sought. For example, 
consider the following: 

Formal American judicial systems de­
liver a precise brand of justIce. Plead­
ings and motions refine the issues; 
interrogatories, depositions, and other 
discovery devices identify every po­
tential relevant fact; a matrix of evi­
dentiary rules ensures that the court 
hears only the pertinent facts and 
wei~hs those properly ; and appellate 
reVIew ensures that all procedures and 
rules were adhered to during the trial. 
But the very thoroughness of the for­
mal judicial process means it is expen­
sive to both the government and 
disJ?utants. The care taken with each 
indIvidual case tends to jam the sys­
tem when volume is high. More signif­
icantly, the high cost of the process 
makes the courts inaccessible to low 
income disputants and impractical for 
resolution of modest claims involving 
disputants of any economic level. Sub­
stantial expenditures of time are also 
required at each step of the proceeding 
and between steps to allow thorough 
investigation and effective presenta­
tion of the law and facts. Justice is 
slow at best, and with the congestion 
virtually endemic to formal court sys­
tems, it sometimes barely moves at alP 

This passage suggests that the rigor of for­
mal adjudication breeds such excessive delay 
that we must find alternatives to litigation. 
The findings of this project suggest the system 
is more resilient. There are reasons to seek al­
ternatives to litigation (especially alternatives 
to federal litigation), but not because delay is 
inevitable. 

Cost and Abuse. The first section of this 
chapter proposed, following suggestions from 
Judge J. Lawrence King, Judge Alvin B. 
Rubin, and others, that litigation cost may be 
proportionate to litigation time. Setting sched­
ules is an indirect way to control cost; judges 
also control cost directly by limiting the case 

~ E. Johnson, Jr., V. Kantor & E. Schwartz, Outside 
-tie Courts: A Survey of Diversion Alternatives in Civil 

ases 77 (1977) (published by Nat'l Center for State 
Cou$). 

preparation to be undertaken. Perhaps there is 
no one but the judge, in an adversa.ry system, 
who can prevent lawyers from imposing un­
acceptable costs and other burdens on ~h 
other, to their mutual detriment and that of 
their clients. A judge can serve that purpose, 
however, only if he is able to supervise his 
docket energetically. 

Administrative Slips. The most well-man­
aged districts we visited are remarkably free of 
bureaucratic snarls: an intelligent and satis­
factory answer is available to most questions 
from lawyers and litigants. Despite the admin­
istrative complexity of the network of agencies 
they belong to, and despite huge demands on 
them, these courts are able to serve their several 
publics well. 

There seems to be a cumulative effect here: 
when a court is under a reasonable amount of 
control in most respects, it can function rather 
well in all. That has been true even of districts 
like Mary}and and Eastern Louisiana that have 
been under great pressure for years. (Now, most 
districts are under great pressure.) The districts 
that have an effective administrative structure, 
effective case management, and 'adequate in­
ternaL communication have a resilience and an 
ability to handle new problems that 'are sadly 
lacking elsewhere. 

By contrast, some districts seem to be out of 
control in nearly every respect. There is no rou­
tine supervision of the docket. Judges are unable 
to act except in emergencies. The effect of wast­
ing resources is cumulative. Motions are filed 
and adjudicated to determine who shall have 
priority among competing demands on the 
court's time. The court holds desultory status 
conferences whose main value is to reacquaint 
participants with an old and forgotten case. 
There is little control of cost or harassment. This 
survey suggests that 'all of these situations are 
avoidable. It suggests also that a sudden rise in 
the Inventory Control Index maybe a useful 
indicator of trouble. Chief judges and, where 
necessary, judicial councils, should be 'alert to 
this and other indications that a district is los­
ing control over its docket. 
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Though no statistical analysis can address the 
point, observation suggests that the resilience 
noted above can be traced in large part to the 
past and present effectivene.ss of a court's chief 
judge. Some essential characteristics of the most 
effective chief judges, as other judges have por­
trayed them to us, include: 

1. 	exceptional personal skills 
2. 	 a talent for compromise 
3. 	an interest in,and talent for, procedural 

ISSUes 

4. 	an exceptional capacity for hard work, to 
a degree unusual even among federal 
judges. 

Under the relevant stJatute, 28 U.S.C. § 136, 
the chief judge attains his post according to 
seniority. Subsection (d), which permits any 
chief judge to pass on his responsibilities as 
chief judge (while, retaining active status) to 
"the district judge in active service hext in prec­
edence and willing to serve," is often overlooked. 
Although there are probably many chief judges 
who dislike or are unsuited to the position, few 
have taken advantage of the provision in section 
136 (d). (Judge WaIte,r E. Hoffman of the East­
ern District of Virginia is one of the few judges 

whc has; he did so well before his appointment 
as director of the Federal Judicial Center.) 
Greater use of this subsection might mitigate the 
obvious difficulty contained in the law: judges 
are placed in this sensitive and important post 
without regard to any qualification other than 
seniority. This difficulty has been a source of 
widespread concern. It is, for example, the sub­
ject of a recent report, by the Association of the 
Bar of the City of New York, that proposes 
chief judges be elected by the judges of their 
court. 

The central purpose of this report i!: to eval­
uate procedures used in United States district 
courts. The courts have been inventive in devis­
ing and testing new techniques. The re..<;ulting 
diversity provides a remarkable opportunity for 
us and others to evaluate the value of proce­
dural alternatives. We hope this report will 
significantly improve the information base on 
which chief judges, district judges, and sup­
porting personnel rest their choices. At the same 
time, as future choices are made and new p:-oce­
duresare designed and implemented, we hope 
to evaluate them as well, continuing any service 
that may be rendered by these reports. 
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APPENDIX A 


METHODOLOGICAL SUPPLEMENT, 

INTERVIEW QUESTIONS 


Several points discussed ill chapter one re­
quire elaboration for readers concerned with our 
research approach and purposes. These points 
are discussed in roughly the order they appear 
in chapter one. 

Choice of Courts 

Choosing "units of analysis" for their excep­
tional character is likely, for well-known rea­
sons, to yiehl H'Fmlts that are also exceptional, 
reflecting practices or events that are unique to 
those particular units (courts, in this case.). 
Also, when one examines t.he extreme instance, 
particnlarly extreme years, one is likely to see, 
over time, a natural change toward more "nor­
mal" behavior. "Ve considered these dangers 
acceptable. Rega.rding the first point, we felt 
that so little was currently known about the 
causes of extreme statistical resnlts, we had no 
choice hut to examine courts that were as differ­
ent from one another as possible. If this proce­
dure uncovered exceptional or unique factor:::, 
those were likely to be joined with other factors 
that were less so. Concerning the seeond point, 
we assumed that statistical performance for 
several successive years was not chance or ran­
dom. The court performances shown in figures 
1 ancl 2 had been similar to those of 1973 and 
1974 for several years. In more than one in­
stance, earlier performances were more extreme 
in the direction indicated. 

Measures 

The measures used require some additional 
COlmnent. As-noted, the civil median time is the 

number of months the median civil case (for 
all cases terminated during the year in quest ion) 
was on the docket until it was terminated. X ote 
t~at in some resp~ts, th~ is a restricted popula­
tIon of cases. It IS pOSsible, for example, for a 
court to have a fast median time, indicating that 
cases terminated in a particular year had not 
been on the docket long, while at the same t.ime 
having a high backlog of old cases which were 
not terminated and are still pending. The fig­
ure for the median time of criminal terminations 
shows the median defendant. rather than the 
median ca~. Otherwise it is similar to the civil 
median time fignre, and the above comment 
applies. 

We used weighted filings per clerk position as 
the measure of clerk activity because filings ap­
pear more closely related to the volume of clerk 
work load than do terminations; the opposite 
applies to judge work load. Alt.hough filings 
and terminations are obviously closely related, 
examination of the figures of lllany districts 
often sho,,,"s a "bulge" in one figure without a 
corresponding bulge in the other. Thus, we de­
cided weighted filings were a more logical meas­
ure of current work load for clerks, and telmi­
nations for judges' current work load, on the 
assumption that clerk's office work load is often 
concentrated in the early stage of a case, while 
judge work is more likely to be concentrated 
near the end. 

'Ve considered and rejected several possible 
adjustments to the figure for number of judge­
ships, to account for senior judges, vacancies, 
visiting judges, visits elsewhere by authorized 
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judges, and so on. All the available possibilities 
seemed to introduce as many difficulties as they 
resolved, as discussed in chapter seven under 
"Statistics." The number of authorized judge­
ships, While a rough and imperfect measure of 
"judge power," seems to be no rougher than 
other measures available. 

Visits 

During the court visits, Judicial Center staff 
interviewed each judge extensively. A list of 
the questions used appears below. An effort 
was made to assure that there were two staff 
members at each interview; normally one was 
the project director. With two staff members 
present, the discussions could be conversational 
and any resemblance to "interrogation" was 
avoided. Since both staff members took notes 
and dhecked them against each other, there was 
no need for electronic recording, yet each could 
free himself from note-taking at any time, sus­
taining the conversational atmosphere. This 
atmosphere was valuable because it allowed 
coverage of matters on the list of questions and 
also permitted staff to explore judges' views on 
other relevant issues that had not been consid­
ered when the questions were drawn up. There 
was no attempt to use identical wording in 
the questions asked of each judge; the inter­
views were open-ended and relatively informal. 
The presence of the project director at all of 
the discussions, however, was planned to assure 
maximum uniformity. 

The approach and coverage of each judge's 
activities varied with different needs and differ­
ent opportunities. If, for example, a judge said 
that his "docket control" was mainly in the 
hands of his courtroom deputy, the staff talked 
to the courtroom deputy on that subject, unless 
he in turn suggested others instead. Thus the 
bulk of time on particular issues was spent in 
different ways for different judges. Opportuni­
ties also were not uniform. This was particu­
larly true with respect to the court proceedings 
observed. Federal judges are involved in such a 
variety of different proceedings at different 
times, and on such an unpredictable schedule, 
that it would probably be a matter of many 

man-years to observe a representative, corr.pre­
hensive, comparable assortment of proceedings 
before every judge. Staff simply followell up 
any opportunities that presented themselves, 
and tried to fill in the unavoidable gaps by dis­
cussing with the judge or supporting personnel 
procedures that were not observed. When our 
luck was good, staff observed a wide variety of 
proceedings. For example, for one judge, CE'uter 
staff observed a nuntber of civil pretrials, some 
civil and criminal motions hearings, a short 
criminal jury trial, portions of a lengthy civil 
court trial, and several plea-takings and sen­
tencings. On the other hand, two judges were 
tied up in a single trial throughout our entire 
visit to tfueir courts, so observation was limited 
to portions of those trials plus a few brief pro­
ceedings that were squeezed into breaks. An­
other problem, resulting from the fact that 
two visits occurred during the summer, was that 
vacations often limited opportunities. 

The Bar 
We explored some possible ways to sample the 

federal bar and found the area highly prob­
lematic. Federal practice is divided between a 
small number of lawyers who appear regularly 
and a very large number who appear r:trely. 
Unfortunately, the two groups specialize in dif­
ferent substantive fields: patent,admiralty, 
antitrust, etc. in the former case; torts, con­
tracts, etc. in the latter. How should one 
"weigh" the two groups ~ How can representa­
tive views in all fields 'be obtained ~ We found 
no satisfactory answer and concluded that it 
was best to 'be satisfied with the opportunities 
that presented themselves naturally for infor­
mal discussion. 

There were two approaches. First, we took 
advantage of any opportunity for informal 
exchange. Observation of court proceedings 
often led naturally to informal discussions with 
the attorneys involved. Most lawyers S(:'emed 
very interested in our work and were anxious to 
convey their views on many matters. As this 
approach suggests, however, coverage of the 
bar was particularly unsystematic. There was 
no attempt in any court to contact litigants 
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directly, except for a small number of chance 
conversations in and around the courtrooms. 

There was generally one meeting in each dis­
trict with invited representatives of the bar. 
Most of these meetings were held with lawyers 
with a large federal practice, based on a list of 
attorneys snggested by judges amI other court 
personnel. In each court, we attempted to bal­
ance the "constituencies" we talked with, by 
contacting plaintiff, defense, criminal, large 
firm, and small firm attorneys. It was not pos­
sible to obtain anything but a rough balance 
according to these variables. This process lim­
ited us to lawyer:.; whose primary practice is 
in litigation, and to lawyers who in general 
were highly successful. Observing that the 
process normally led us to the most qualified 
lawyers, it occurred to us that we were failing 
to obtain the views of less competent lawyel'S, 
and of lawyers who were, less familiar with fed­
eral practice because it was an infrequent part 
of their work. 'Ye found no ready solution to 
this. 

Scope 
This report assnmes that conclusions useful to 

all or most of the ninety-four district courts can 
be drawn from observation of a few. Two ele­
ments make this assumption less bold than it 
might appear. First, the sample we used is some­
what larger' than the group directly diseussed in 
the report, since the conclusions ath-anced here 
have been checked informally against observa­
tion of other courts. ~10st members of the proj­
ect staff have more or less continuous contact 
with judges and other personnel in various 
courts. There has been a continuous effort to 
refine what is included here by rejecting posi­
tions that "don't make sense" in terms of that 
experience as well as the experience of t.he direc­
tor, the senior staff, and others. Second, this or 
any similar vent.ure can only, at most, recom­
mend that districts experiment with successful 
procednres if they are not already using them. 
Conditions in different districts vary sufficiently 
that no principles applicable to all courts are 
ever likely to emerge. Districts vary greatly in 
size (by population, geography, and court re­

sources), in case load volume and composition, 
and in various personal respects as well. 'Ve 
would not know where to begin to ussemble a 
truly "representative" sample of district courts. 
Such a sample is not essential for the limited 
purpose here, however: to identify successful 
procedures worthy of experimentation. 

The courts discussed here are all internally 
diverse. This presented a considerable problem 
when interim reports on each court were sub­
mitted to till' <~,OUI'ts. The problem continues 
here: it is difficult to summarize usefully the 
range of diversity that distinguishes one court 
from another. As tables 1 and 2 and figures 1 
and 2 indicate, something in the districts we 
observed evidently distinguishes the results of 
their activities from one another. This impres­
sion was confirmed by an analysis of variance 
we, conducted to determine whether judges' dis­
position rates are affected by the courts in which 
they sit. We found, at a level always stronger 
than .01 and usually stronbTCr than .001, that 
the numbers of civil and criminal terminations 
for each judge are closer to the mean per judge 
for the particular judge's COUlt than to the 
mean for the whole court system. Much of this 
report is an attempt to find a common thread 
that links the diverse procedures of different 
judges within a court. Although some violence 
is unavoidably clone to the diversity we ob­
served, the ('ommon threads are there. 

The data on civil case flow presented in chap­
ter three are discussed in appendixes F through 
J. 

QUESTIONS FOR DISTRICT COURT JUDGES 

Governance of the Court 
How do the committees function? How is 

their composition decided ~ 
'Yhat is the special value of the bench meet­

ings~ 
When is judges' work load shifted ~ (When 

there is a protracted case ~ Illness ~) 
Does this system of work load shifting work 

well ~ 
How do you use the case load reports ~ 
·What would you change (in governance) ~ 
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Criminal Case Processing 

How is the 50(b) plan [for speedy trial] 
working~ What has helped ~ What obstacles 
have arisen ~ How are schedules set ~ 

Do the criminal bar and United States attor­
~eys seem to expect you to push them (for rapid 
disposition) ~ 

What is the magistrate's role in your criminal 
cases~ 

How do you handle motions ~ 
What is your role in discovery ~ 
What is your policy on extensions ~ 
Do you distribute any special forms to the 

attorneys~ 
What are your views on sentencing councils ~ 
Have you had any problems with presen­

tence reports ~ 
What is your role in plea bargains ~ 

Civil Case Processing 

What procedures have been most effective in 
moving your civil cases ~ 

What difficulties have you encountered in 
moving your ci viI cases ~ 

Suppose both attorneys want to proceed 
slowly. Is the court responsible for prompting 
action ~ vVhy (or why not) ~ Do attorneys seem 
to expect this of you? 

What is your role in discovery ~ 
How do you set schedules in your cases ~ 
To what extent do you push settlement ~ 
Are magistrates ever involved in your civil 

cases~ 
Do you bifurcate trials? Under what condi­

tions ~ 
How do you handle pretrial proceedings ~ 
What use do you make of oral rulings? 
Do you use any special attorney forms (in 

civil case processing) ? 
What is your policy on continuances ? 

Managing Procedures and Staff 

How are your law clerks most useful? 
How is your courtroom deputy most useful? 
Have you had 'any court reporting problems? 
How is your calendar set? Is the courtroom 

deputy involved? 

Have Federal Judicial Center seminars,nflu­
enced your procedures in any way ~ 

Have you had any particular problems with 
the clerk's office ~ 

Is there anything further we should know? 

PLAN FOR CLERK'S OFFICE VISITS J 

Clerk's Office Structure 

Organization of the office 
who reports to whom 
duties of divisions or units 
responsibilities of supervisors (ask super­

visors) 

Responsibilities of courtroom deputies in rela­
tion to clerk's office functions (ask the eourt­
room deputies) 

To what extent are deputy clerks trained in pro­
cedures outside their direct responsibility ~ 
( ask supervisors) 

Personnel Practices 

Justifying new positions 
grounds 
data used 
experience (success) 

Hiring (ask all supporting personnel how they 
were hired) 


recruitment sources 

judges' role 

requirements maintained 


Promotion 
policies 
practices (ask everyone who has been pro­

moted about his last promotion) 
Turnover (approximate annual rate) over past 

two years 
Median age (estimate if necessary) 

Clerk's Office Services (excludes work of 
courtroom deputies) 

Case records maintained 

1 This plan was followed in every detail only in Mary­
land. Thereafter, as noted in chapter six, it was used 
only as a guide; we did not o.btain systematic data on 
each point. 
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Regular reports prepared clerk's office and chambers (including court­
data sources room deputies) 
distribution 

Activities of Clerk and Chief Deputy
~lse (ask purported users) 


Most time-consuming activities 

Relation of Clerk's Office to Judges Delegation 
Case assignment system Management 
Flow of case information and records between Planning 
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STATISTICAL PROFILES OF COURTS STUDIED 


Following are statistical profiles of each dis­ chapter one, that initial planning for this proj­
trict we visited. The profiles are from illanage­ ect was based on fiscal 1973 data, visits took 
ment Statistic8 /01' United States Court81976, place during fiscal 1974 through fiscal 1976, and 
a publication of the Administrative Office of the civil data collect.ed are a sampling of cases 
the United States COUltS. Note, as mentioned in terminated in fiscal 1975. 
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TABLE 32 

MASSACH USETTS 

U.S. DISTRICT COURT STATISTICAL PROFILE 

LLOVERA 
WORKLO 
STATISTI 

AD 
CS 

/' 

/' 
Filing., 

rermin.liiQo> 

Pl'ntiing 

Pcftent Chdnge <­
m Total filings 

"­
Current Vcar 

Number of ludgc!-.hirs 

Total 

FILINGS Civil 

Criminal 

ACTIONS 
PER 

JUDGESHIP 

Pem.hng CJ:~C3 

i WCIj;htcd ~ il!ng~ 

1ermln,Hion> 

Trl"b COml1!clcu 

From Cfimindl 

ANMEDI 
TIM 

(MONT 

Filin'to 

FS Disposition Civil 

HS) 
~ 

From h')uc to Tri",1 

(Civil Only) 

Number (dOU %) 
of Civil Cd,;)CS 

Over .3 YCdf,) Old 
-

Triable DefcntLmrs 
in Pending 

Criminal Cases 

OTHER _ Nu,:~"~~:J~nd %} 
Vacant 

Judgco,hip Mo .... 

furor Usage 
Index 

% of Jurors 
Not Serving 

1976 1975 

5,777 5,646 

4,140 4,000 

12,502 10,965 
Over • 
LJ,t Year 2 .3 

Over Earlier Years ~ 

6 6 

963 941 

880 841 

83 100 

2,100 1,828 

810 789 

690 667 

37 30 

7.5 7.6 • 

23 19 

29 26 

II 
(. 0 

173 60 
(27.2) (23.3 

0 0 

18.54 17.62 

31.6 34.1 

FISCAL YEAR 

1974 1973 1972 

5,243 4,466 4,726 

3,242 2,209 

9,319 7,318 

10.2 29.4 22.2 

6 6 6 

874 744 788 

811 682 680 

63 62 108 

1,553 1,22~ 
685 597 667 

540 368 479 

29 24 38 

8.4 7.6 4.0 

18 12 11 

28 17 17 

444 226 132 
(5.0) (3.3) (2.8) 

90 41 21 
(30.9) (22.8) (13.1) 

6.2 17.1 0 

15.87 18.06 16.23 

37.4 32.2 23.1 

1971 

" .,,,., 

~ 
3,211 

78.7 ~ 
6 

539 

449 

90 

535 

448 

363 

35 

3.7 

10 

15 

123 
(4.3) 

- -­
20 

(19.2) 

0 

16.66 
-­
23.9 

~ 

~ u 
~a 

~ ~ 

~~ 

~ 

B C D 

3,155 190 139 44 

Crimin...1 29 3 40 3 

G H 

182 405 491 97 

69 84 

K l 

31 204 

85 

85 




TABLE 33 

PENNSYLVANIA EASTERN 


U.S. DISTRICT COURT ­ STATISTICAL PROFILE 

FISCAL YEAR 

1976 1975 1974 1973 

319 :1,882 3,582 

1972 1971 

3,661 4,772 

OVERALL Terminations 4 552 4 367 4 437 4,509 4,707 4,809 
I-------------~······~'~~·~-r~'--·--r_~---+---~--T_~--~

WORKLOAD -< 
STATISTICS Pending 4,134 3,968 4,016 c, I 5,498 6,544 

------{~=ov-:::-cr.- ..-.-b-­ ______I-,---+-------'--...-~--___i 
inr({~~~J ~~I~~~~~ ..,:L"""2-'st-,Y",ea"-.r_,,~,,-__....:9:....:.:...;2;./1 i 

'- Currenr Ycar Over Earlier Years' 21.5 31.7 28.9 -1.1 

Number of Judgeships 19 I 19 19 19 19 19 
/ 

TOldl 227 204 189 19248 251 ,-----_..---+---_._--+_.._. --_.!­ .. _.\-_..._ ­

FILINGS ~C-iv-il----_+---2-0-9_+---1--8-6_r---l-67--r---l-5-2~---1-5-5-r_1_2_0_9~ ~ 
?7 38 1 

~-----~.----~---J__'~.. --~-----
39CrimlnJI 

ACTIONS 
PER -<, Penolng CdSey 218 209 

~42 

211 241 289 344 ~ ~ 
JUDGESHIP 

277 217 203 
i-----------------I --­ .--t- ....-----j---.----+----­

Termination) 240 

,rials Completed 36 

from Crimin.1! 

230 i 

! 
33 i 

4.2 

234 237 

33 33 

193 255 ~ 

248i 253 ~ ~ 

35 33 

MEDIAN 
TIMES 

(MONTHS) 

Filing to 
Disposition Civil 

3.9 4.3 7.0 7.4 8,5 

L2316 17 iL2...L _______ j ____ ~..---2-0+_--~ 

18 I 22 29 32 I 31 

OTHER 

/Numher (.IOU %1 II I 
of Civil c..,cs 192 ' 178[ 289 482 
Ovcr3Yw,Old (4.9) (4.8) (7. (12.+2 J9.1).. ­....---....--+..."'----""'-+-----'--.... ""-r­ .. -'-...... - ... --....-t­ ..---­

Vac,lnl 
Iudgcsh Ip Mos. 

IurOr US.igc 

Imk'____ -+-..:::1::::9..:::...=2c=l 18.83 
% of Jurors 

Not Serving 47.8 I 43.8 

20.15 

48.5 

19.89 

47.3 

18.63 

43.3 

55 

24.21 

47.2 

Criminal 

3,978 225 32 71 65 211 1,465 68 245 
·+----r---~----r---+---4-----~--~--4r--~~--_+----+·--_1 

712 3 30 69 1 146 107 56 
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TABLE 34 

MARYLAND 

US.. DISTRICT COURT STATISTICAL PROFILE 

OVERALL 
WORKLOA0 
STATIST!CS 

ACTIONS 
PER 

JUDGESHIP 

MEDI AN 
TIM 

(MONT HS) 

I' 
Filings 

Terminations 

Pending 

Percent Cnange . { 
in Total Flling' ­

\. Current Year 

Number of Judge,nips 

Total 

FIl.INGS Civil 

Criminal 

Pending C.ses 

Welgnted Filing, 

Termin.ations 

~rialS Completed 

ES 
~N. Criminal 

FilillllO 
Disposition Civil 

~ Fromls>ue 10 Trial 
(CIVil Only) 

I'Number land %) 
of Civil Cases 
Over 3 Yea" Old 

Triable Defendants 
in Pending 

Criminal Ca~s 

OTHER Number {and %1 
V,acafll 

Judgesnip Mos. 

Juror Usage 
Index 

% of Jurors 

\. Not Serving 

1976 1975 

3,348 2.529 

2,8541 2,323 

2,~~~ I 1,917 
Over ~ 
Last Year 

32.4' 

OVer Earlier Years I 

7 7 

478 361 

285 237 

193 124 

344 274 

4 117 

408 332 

48 48 

3.1 4.5 

7 9 

9 11 

97 84 
(5.6) (5.9) 

161 20 
(21.0) (15.6) 

0 0 

18.34 17.71 

32.2 37.3 

FISCAL YEAR 

1974 1973 ~1971 
2,027 2,008 

2,044 2,278 

1.711 1,728 4 

65.2 66.7 58.4 67.1 

7 7 7 7 

290 287 302 286 .... -

189 196 212 215 

101 91 90 71 

244 247 285 321 

296 291 278 249 

292 325 337 274 

52 46 34 26 

5.6 5.7 5.6 6.3 

10 11 14 12 

11 11 9IT 

97 120 (10~~~ 230 
(7.4) (9.0) 12.4) 

29 45 38 34 
(20.6) (25.7) (24.4) (27.0) 

0 0 2.8 24.2 

18.01 18.70 18.95 20.00 

32.4 35.8 32.3 39.0 

3 
L...-J 

4 
L...-J 

~ 
8 

~ 

~ 

~ 

~ 

~ 

~ 

a 
8 
~ 

1411 

~ ~ 

~ ~ 

~ 

L2..J 
3 

~ 

~ 
15 

87 




TABLE 35 

ALABAMA NORTHERN 

U.S. DISTRICT COURT - STATISTICAL PROFILE 

OVERALL 
WORKLOAD 
STATISTI CS 

ACTIONS 
PER 

JUDGESHIP 

MEDIAN 
TIMES 

(MONTHS) 

/' 
Filings 

Terminarions. 

Pending 

in lotal Fjlings~ 

E 1975 

2,409 2,099 

2,135 1,897 

1,592 1,318 
Over .r: 
Last Year 

14.8 

"-

Percen t Change <­
Current Year Over Earlier Years • 

Number of Iudgeships 

/' 
To!al 

FILINGS Civil 

C 

Pending Cis.e~ 

Weigh ted Filings 

Termin,Hions. 

~rialS Completed 

From Criminal 

4 

602 

454 

48 

398 

606 

534 

76 

2.0 
Fililll to 
Disposition Civil 7 
~ from bsue to Trial 

(Civil Only) 6 

~umber (and %) 61 

o"''''''~Over 3 Yea" Old .3) 
rnable Defendants 76 

In Pendlflg 
cnmlna(,case6) (lJ.0. IJ.) 

OTHER Number and %, Vac.:IOt 0ludgeship Mos. 

luror Usage 16.99Index 

%of lurors IJ.3.7Not Serving 

4 

525 

397 

128 

330 

545 

IJ.74 

9lJ. 

1.7 

7 

7 

59 
(5.2) 

3 
(6.1) 

0 

13.05 

29.1 

FISCAL YEAR 

1974 197< lq7) 

1,707 1,574 1,639 

1,761 1,572 1,572 

1,116 1,170 1,168 

41.1 53.0 47.0 

4 4 4 

427 394 410 
..... 

318 298 303 

109 96 107 

';;1­ 292. 

43 • 408 IJ.13 

IJ.IJ.O 393 393 

85 73 87 

1.7 3.1 3.0 

8 8 8 

7 7 6 

69 ~S8(7.1) (5.7) (6.1) 

1 25 
(2.9) (58.1) 

0 6.6 I 0 

13.63 13.45 15.87 

39.2 35.2 27.1 

"l 
1971 

1,475 

1,278 CirGui 

1,101 (> 

63.3 ""j,L 

4 

369 ~ 

274 ~ 

.95 ~ 

275 

386 ~ 
320 ~ 

67 ~ 
2.0 

8 

5 lJ. 

IJ.3 
(IJ..6) - ­

13 
(5IJ..2) 

IJ..2 

16.70 L2J 
31. 7 

6 
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TABLE 36 

FLORIDA SOUTHERN 

U.S. DISTRICT COURT - STATlSTICAL PROFILE 

OVERALL 
WORKLOAD 
STATISTICS 

ACTIONS 
PER 

JUDGESHIP 

MEDIAN 
TIM 

(MONTH 

/ 

\. 

Filings 

Terminations 

Pending 

Percent Change { 
in Total Fitings-
Current Year 

N umber of Iudgcships 

/ 

FILINGS 

Pending Cl~CS 

Weighted Filings 

Tcrmin;ltions 

\::rials Completed 

from 

Total 

Civil 

Crimin.al 

(rimin:!1 

fiUng to 

ES Disposition Civil 

S) ~ From Issue to Trial 
(Civil Only) 

~umbcr (and %) 
of Civil c.:l.SC~ 
Over Years Old 

Triable Defendants 
in Pending 

OTHER 
Nc~~mbi;ra~ ~a;e~ I 

l Vacant 
I udgeship Mos. 

t-i§"% of jurors 
Not Serving 

FISCAL YEAR 

1976 1975 1974 1973 1972 

4,751 3,694 2,867 3,081 2,863 

4,299 3,126 2,817 3,043 I 3,287 

2,429 1,977 1,409 1,359 i 1, 321 i 
Over .r 
Last Year 28.6 I 

Oyer Earlier Years I 65.7 54.2 65.9 

7 7 7 7 7i 

679 528 410 440 409 
........ ­ f ­ .~ 

558 408 290 310 I 275 

121 120 120 130 1341 

347 282 201 194 1 189 

729 538 395 412 I 4031 
! 

614 447 402 435 470 

68 71 65 731 64: 

3.5 3.1 3.2 3.0 3.4 

4 4 4 41 5 

6 5 5 5 6 

15 I T 
23 I 26 • 26 

(1.5) (1.2) (3.2) (2.8) (2.8) 

61 2 6 32 T 9 I 

(7.5) (0.7) (2.3) (15.4) (6.3) • 

9.5 0 0 0 6.~1 
20.61 18.78 19.02 20.82 25.20 

42.0 43.1 40.6 45.9 55.4 

"1 
1971 

2,731 

2,592 

1,745 

74.0 :J 
7 

390 

279 

III 

249 

382 

370 

47 I 

4.2 

7 

11 

47 
(3.71_ 

17 
(14.5) 

8.0 

29.68 
..~~ 

57.4 

eX: i1};·1'1'«i···..:·;;;:<) '}n·.{~) 

Type of .·......····.·,.···.··.'·10E F G K l0 IA B C HTOTAL JC.", 

Ctvil 20956174603091,0073501,11810029 120 I 3773.909 
Crin1iniJi 13834661032215293337 -79772 
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TABLE 37 

LOUISIANA EASTERN 

U.S. DISTRICT COURT STATISTICAL PROFILE 

OVERALL 
WORKLOAD 
STATISTI CS 

ACTIONS 
PER 

JUDGESHIP 

MEDI AN 
TIM 

(MONTH 

/" 
Filings 

------.-----~ 

Terminations 

-< 
Pending 

.....~ Pc[(cnt Chdnge 
in TOLil Filings-­

"­ Current Year 

Number of Judgeships 

Total 

FILINGS Civil 

Criminal 

Pending Ca...,t.~s 

Weigh ted filings 

Terminations 

~rials Completed 

From Criminal 

ES 
S) 

Filing to 
Disposition Civil 

~ From l;sue to Trial 
(Civil Only) 

I'Number land %) 

of Civil Cases 
Over 3 Years Old 

---....--~.--
Triable Defendants 

in Pending 
Criminal Cases 

OTHER ~.~.erJ.'!nd %) 

Vacant 
,udgeship Mos. 

Juror USdge 
~ndex 

%oflurors 
Not Serving 

FISCAL YEAR 

1976 1975 1974 ! 1973 1972 

4,793 4, 4,135 4,142 4,268 
.•. 

3,988 4,076 4,181 4,817 4,504 

5,059 4,254 3,779 3,82 ,,500 
Over. 3 
Last Year 5. I 

Over Earlier Years ~ 15.9 15.7 12.3 

9 9 9 9 9 • 

533 506 459 460 474 

452 423 393 391 411 

81 83 I 66 69 I 63 

562 473 420 425 500 I 

447 41 347 362 

443 46 I 535 500 i 

49 55 59 62 57 

2.4 I 2.9 l I 
2.5 2.7 4.7· 

10 10 11 11 

11 13 15 14 

186 ll5 

1 

114 182 302 I 
(3.8) (2.9) (3.2) 1) (7. 

1S I 30 563 95 
(29.3) i (13.0)1(21 (65.1) I (31.9) 

19.2 0.5 0 0 

16.88 16.31 16.10 15.35 16.96 I 

41.0 40.4 43.5 43.5 46.7 

...... 

1971 

4,731 

4,168 

5,228 

1.3 

10 

473 
..... - ­
414 

59 

523 

372 l 
417 

50 

3.9 

9 

11 

403 
(8.3) 

2 
(21.1) 

21.26 

42.4 

Civil 4,063 76 4 178 

Criminal 
718 57 21 

65 

32 

922 2,205 18 253 26 

47 70 79 73 29 
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TABLE 38 

KENTUCKY EASTERN 
U.S. DISTRICT COURT STATISTICAL PROFILE 

OVERALL 
WORKLOAD 
STATISTICS 

ACTIONS 
PER 

IUDGESHIP 

MEnI AN 
TIM 

(MONT HS) 

Ftliogs 

Terminations 

-< 
Pending 

--
PCrLent Changc { 
in Total Fllings-
Current Year 

Number uf Judgeships 

Totdl 

fiLINGS Civil 

Criminal 

Pending Cases 

Weighted Filings 

Termiodtions 

I~rials Comple<cd 

fro," Criminal 

ES 

I 

filing to 
Disposition Civil 

From Is~uc to Trial 

ICivilOnly) 

~lImber (and %) 
of Civil Cases 
Over 3 YCdr., Old 

-
Triable Defendants 

in Pending 
Criminal Cases 

OTHER Number (MId %) 

Vaca.nt 
Judgeship Mos. 

Juror Usage 

Index 

% of Jurors 
Not Serving 

1976 1 

? C:C:C: 1 

1,4-28 1,298 

2,926 1,799 
Over • 

,
35.8Last Year 

Over E.lrlier Years t 

3 21;; 

852 753 

753 575 

99 178 I 

975 720 

74-0 fiR'1 

4-76 • 519 

49 56 

4-.4­ 4.1 

9 7 

2} 11 

119 91 
(4.4-) (6.1) 

74 68 
('18.9) (59.1) 

2.7 2.5 

23.51 27.05 

43.4 45.5 

FISCAL YEAR 
') 

1,364 1,lCJ6 794 

1,215 ...~;~~ . , 1,171 
.~..... 

93.0 114.7 14-2.9 

2~ 2~ 2!.! 

530 4-76 4-21
1,--, .. 

346 264­ 234­

184 212 187 

4-86 502 4-68 

'1n'1 4-56 395: 

54-6 4-112 318 

68 78 51 

4-.2 3.1 2.1 

15 13 13 

26 11 -

72 105 152 
(7.9) .3) (17.1) 

40 35 
(51.3) (50.0) (50.0) 

0 0 8.9 

22.35 27.4-3 21.95 

48.7 51.3 38.7 

1971 

rlll+ 

833 

913 
. ­

179.5 

2~ 

365 

206 

159 

365 

321 

333 

62 

1.0 

111 

22 

100 
(13.7) 

.....~ 

13 
(41.9 ) 

12.~ 

21.78 

38.8 

V 
3 

L--.J 

L~ 
5 

L-J 

L?J 

L_ 
9 78 

A B 

Ci\'il 2,259 1,723 1 

Criminal 285 8 

C 

91 

33 

The roving judge spends most of hiS lime in the Eastern District. 
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TABLE 39 

WISCONSIN EASTERN 

U.S. DISTRICT COURT - STATISTICAL PROFILE 

OVERALL 
WORKLOAD 
STATISTICS 

FISCAL YEAR 

1976 1975 1974 

Terminctions. 945 919 773 

Pending 1,258 1,213 1,106 

Percen l Change «Over ~ -2.4 
in Total fllings-­ Last Year ~'--__'/ 

Current YCM Over Earlier Years • 23.7 

Number of I udge,ilips 3 3 , 3 

Total 270 
r-------+---~-----~---

334 342 

1973 

1,070 

4.1 

3 

321 

1972 1971 

854 821 1 

951! 8 112 I U 
3,9 

1..---::-,---,,.--.1. ~ 
14.0 

3 3 

FILINGS 
r­______~---2-7-8~---2-5-2~---2-0-4~---2-2-2+_---2-48_+---2-3-3~ ~ ,:>9 1 

90 I
ACTIONS 

PER 
JUDGESHIP 

I 54 66 99 73 59 

Pending Ca~c:, 423 404 ' 369 357 317 281
1---------+--- -+----~.--~---~-----~----_4 

i Weighted'" ilillgs 353 383 289 342 i 329 283 

! Tcrmil1dtions 315 306 258 281 285 274r---------------+--­ ~------T__-----~----~.-----~... ----~ 

~dalsComplc'ed 28 25 23: 27 I 22 24 

MEDIAN 
TIMES 

(MONTHS) 

Ftom Criminal 6.8 6.9 6.3 6.5 6.6 4.2 
filing to i-------t-------t------_\_---i------.­ ... ----+---......-----; 
Disposition Civi! 13 .. 14 13 : 13 12 7 
r-~~~~~-+------L------L----~------_\_ ---+--------~l from I~sue to Tnd! 
"(CiviIOnlyl 29 28 _ 17 18 13 

Number (and %) 
of Civil Ca", 132 91 : 57 511 571 49 

_ Ovcr3~~Old (1~1-- (8.521_(7~ ~4)_.L (8.4)Q_,0)_ 

Triabi~ ~:~~n 75 I 8 19 :, 16 : 21 

1 

' 20 ,I 

~umber(anj%l (44.3) I (11.6) I (16.0) (21.1) (33.9) (42.6) 

1 Vdtilnt ! 
: 'udge,hip Mos_ 0 3.3 12.0 12.0 12.01 

OTHER 
o 

J,uror Usage \II - til 
Index 17.69 17.9·. I 19.81 17.44 14.3, 20.29 

::J 
-­

H5 
L.....J 

H9 
L.....J 

r--%-:-,o--=[-,u-r-or',---t-----+--------c-----......----+---..---+-----r..-- --­
\.. Not Serving 30.9 39.6 43.4 4-1.8 43.1 38.4 
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TABLE 40 

CALIFORNIA CENTRAL 

U.S. DISTRICT COURT - STATISTICAL PROFILE 

OVERA 
WORKLO 
STATISTI 

ACTIONS 
PER 

JUDGESHIP 

MEDI AN 
TIM 

(MONTH 

/' 
Filings 

- ­ ...-~- - ....~ 

LL TcrminJtion5 

AD 
CS 

Pending 

Percent Change { 
in Tolal Filiog~ 

"­
Current Year 

Number of Judgc)hip)' 

/ LT~ 
fILINGS 

I 
C!vil 

1 Cumindl 

Pcnu:ng C.;I')('') 

i WClghlt'd Filings 

1Terminations 

~rials Completed 

From Cflmlna! 

ES 
S) 

filing to 
Di'l'Osilion Civil 

I 

~ Frornl"u,' to Trial 
(C"iIOnly) 

/Number (and %j 
of Civil 
OVC( 3 

Tri.lblc [)cfcndan 
Ifl 

OTHER 
N~;~n;:~ra~and %) 

VdLJrH 

Judgeship Mos_ 

Juror Usage 
lndl'x 

% o! lu~ors 
Not Serving 

FISCAL YEAR 

1976 1975 1974 1973 

5,962 6,270 5,162 5,301 
------­ --- ­

r , ,803 4-,859 4-,908 
--­

5,215 ,84-7 
I 

4-,380 4-,077 

Over ( 4­ 9)
LJ<.i Year - • 

I 

Over Earlier Years ~ 15.51 12.5 1 

16 16 16 16 

331 1

373 392 3231 
-----c--------- ­ --- ­ ---t­

261 268 2n 195: 

I 
136 

326 '1+ 255 

389 I 
I 339 3 Lll, 

30 1+ 307 

39 i 37 i 38 4-9 
1 

2.9 3.3 3.5: 3.31 

7 71 

11 12 1 -- ­ 13 1 
)1 

3061 2S6 I 202 '5 
(7.3) I 'I 

(6.3) (6.5) 

3611 30 58 ,7 
.2) (4-.5)1 (7.5) (9. !) 

18.0 
1 0.2 ! 8.5 0, 

19.64 i 20.83 20.08 20.44 
--- ­

37.6 I 38.1 I 39.0 36.8 , 

J 
972 i 1971 I 

5,34J 5,236 

5, I 
1~,539 

3, 14 3,591 

11.6 13.9 

I.ll 16 

I 
33!J 327 : 

-- ­ 1--- ­

193 .90 

14-1. _37 

2 3U 221+ i 

34-U 33S 

328 284\ 

':):l 56 

3 .-l . 2.6 

6 

ill 10 

1.32 51 
(').4) (6. S) 

G'l-- 3 1+ 
.2) (8.0) 

-
2. I) 33.8 

19. L=:, =.s_.85 

1
B.7, 31.1 

11 
L..-.J 

~ 
d 
~ 

~ 

L.J 
6 

L--.J 

~ 

~ 

~ 

~ 

~ 

L~g 
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TABLE 41 


NEW MEXICO 

U.S. DISTRICT COURT - STATISTICAL PROFILE 

OVERALL 
WORKLOAD 
STATISTICS 

ACTIONS 
PER 

JUDGESHIP 

MEDIAN 
TIM 

(MONTHS) 

1976 1975 

/' 
1,096 1,122Filing~ 

Terminations 1,124 1,087 
-< 

,,""". ~ 653 

in Total Fillngs~ Last Year .. 
Percent Change. <. -2 3 
Current Year Over Earlier Years. 

Number of Judgeships 

,;­
Total 

fiLINGS Civil 

Crimin.al 

Pending CdSCS 

Weighted Filings 

TerminAtions 

Trials Completed 

From Criminal 

Filing to 

ES m"",sition Civil 

From I 
(C 

N 

-
Triable Defendants 

in Pending 

Number-("nd~%j
OTHER I Vacant 

Judgeship Vlos. 

furor Usage 
Index 

%of lurors 
Not Serving 

3 3 

365 374 

260 246 

105 128 

208 218 

377 385 

375 362 
---­

83 75 

2.7 2.4 

6 7 

3 3 

. ) ~ 
26 4 

(17.3) (5.1) 

0 0 

I 19.25 16.69 

35.3 40.4 

FISCAL YEAR 

1974 1973 I 1972 

1,029 1,147 879 

988 1,032 804 

618 577 462 

6.5 -4.4 24.7 

3 3 3 

343 382 293 
-~ 

2J 4 i 216 192 

129 166 101 

206 192 154 

343 381 272 

329 344 268 

75 78 68 

2.9 3.0 2.4 

6 6 6 

4 3 5 

7 5 7 
(1. 7) (1. 3) (2.1) 

17 2 
(18.5) 0 (5.9) 

0 0 0 

15.93 20.14 19.29 

35.3 46.6 40.4 

1971 

726 

768 

387 

51.0 

3 

242 

143 

99 

129 

223 

256 

76 

1.6 

9 

8 

3 
(1.1) 

1 
(4.2) 

4.0 

20.85 
~--

36.9 

0 

4 


6 


.4 

5 

1 2 

6 

191f;CIVII.ANOCRIMINALFILINGS BY NATURE OF SUIT AND()ffEN~ 
Type of 

TOTAL A B C D J:,
Case 

Civil 781 37 6 158 39 4 177 

Criminal 
302 23 8 22 33 17 88 23 
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APPENDIX C 


BENCH COMMITIEES IN MARYLAND AND 

CENTRAL CALIFORNIA 


Committees-Maryland 	 Liaison with Bankruptcy Judges 
Liaison with United States Marshal Admiralty 
Routine Criminal Calendar Admissions 
Space Utilizll!tion in Building Bankruptcy 
State-Federal Comity Bar Liaison Committee on Supplemental Rules 
Supporting Court Personnel for Admiralty and Maritime Claims 
United States Magistrate Bar and Liaison Committee with 	 Federal 
Washington Metropolitan Area Court Facilities Courts 
Weighted Case Load Statistics Central Library 

Civil Rules Committees-California Central 
Construction of New United States Courthouse Attorneys Admittance Fund
Court Plan for Speedy Disposition of Criminal Bankruptcy

Cases Case Load : New Judges 
Court Security Clerk's Office
Criminal Justice Act Criminal Procedure 
Criminal Rules Judges' Lounge 
Disbarment and Disciplinary Proceedings Jury Selection and Use 
Federal Criminal Code Revision Liaison
Federal Public Defenders Magistrate
General Probation 
Housing of Federal Prisoners Public Defenders and Indigent Panel 
Jury Selection Plan, Jury Utilization Reporters 
Legal Representation for Indigent Defenders Rules, Orders, and Resolution 

in Criminal Cases Security 
Liaison with Court Reporters Space 
Liaison with Probation Department Statistics 
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APPENDIX D 


DISPERSION OF COURT BUSINESS 

TO OUTLYING PLACES 


The Administrative Office of the United Clearly, there is no national standard regard­
Stab's Court.s, the General Accounting Office, ing the proper number of places where eourt 
and the individual district courts share the should be held. In some districts, court is held 
widpspread concern over excessive dispersion of in some very small locations, including some 
court resources among several court locations. that are relatively close to other court locations. 
There are ample reasons to assume that numer­ Elsewhere, much larger cities, much farther 
ous locations hamper' a court's ability to con­ from the nearest statutory locations, do not have 
duct an efficient operation. Hmyever, a number federal court service. For example, Thomasville 
of r(,SE'arChE~rs who have explored the effects of and Valdosta, Georgia, cities of approximately 
this factor have failed to show any detrimental 18,000 and 32,000, respectively, are only thirty­
effect. For example, Professor Robert 'V. Gil­ eight miles apart and yet federal court is held 
lespie, an economist at the University of Illi­ regularly in each. Batesville, Arkansas has a 
nois, found a posittoe relationship between population of only 7,209, and is locat~d between 
judge productivity (defined in terms of termi­ two other court locations in the district approx­
nations per judge; Professor Gillespie devised imately forty and sixty miles away. Some larger 
and used a measure of his o\vn) and the number court locations are much closer togother. 
of court locations. Between 1969 and 1974, this Bridgeport and New Haven, Connecticut both 
positive correlation varied from 0.06 to 0.20. have federa;l court facilities, and regular terms 
This appears in Xational Institute of Law En­ of court are held there. The two cities am cer­
forcement and Criminal Justice, Judicial Pro­ tainly large enough to justify service-each is 
ducti'L·ity and Oourt Delay: An Exploratory the center of a metropolitan area with close to 
Analysi8 of the Federal District Oourts, 87 400,000 population. They are only seventeen 
(1977). It can reasonably r>c assumed that this miles apart, however. Similarly, Fort Lauder­
peculiar result does not indicate that courts will dale, Florida is less than thirty miles from 
actually be able to handle more cases if only the Miami. It serves a large county of 620,000 peo­
judges Y'iOuld travel more. More likely, the re­ ple, but perhaps that county could be served 
sult may be a strong confirmation that the case adequately from Miami. 
load of rural courts is indeed less demanding At the other extreme, some very large sections 
than that of urban courts, even within the vari­ of the country, some with substantial popula­
ous case categories used in the system of case tion, have no federal district court serVice at 
weights. (See chapter seven, ·'Statistics.") This all. The entire northern section of California 
result certainly bears no evidence, however, that above Sacramento has had no federal trials 
multiple court locations severely limit district whatever in recent years, although Eureka (in 
court productivity. the Northern District) and Redding (in the 
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Eastern District) are both statutory places Qf 
hQlding c<,mrt (28 U.S.C., ch. 5). This region 
includes Humboldt County, with a population 
O'f nearly 100,000, whose county seat of Eureka 
is 280 miles frQm San FranciscO'. On the other 
side of the country, the situatiQn is similar in 
the nQrthern section Qf New York State, above 
Albany and Syracuse. Clinton CQunty (popu­
lation 73,000) is served only by Albany, more 
than 170 miles from the county seat of Platts­
~urgh. St. Lawrence County, in the same region 
and almost as far from the nearest place where 
court is held, has a population of more than 
100,000. 

The differences among the courts in this re­
gard can be demonstrated by exploring briefly 
what would be needc(l to give the entire country 
the relatin>ly luxuriO'US service provided by 
Southern Florida. There, three adjacrnt cO'un­
ties on tIl(' East Coast have federal courthO'uses, 
at least one rrsidrnt district judge.,- al1d a full­
time clerk's office, The cities served are Miami, 
Fort Lauderdalr, and 'Vest Palm Beach. In 
addition, CQurt. is held regularly at Key West 
and Fort Pierce, serving additional counties di­
rectly. The FQrt Lauderdale courthouse is now 
nearing cQmpletion; its counterpart in 'Vest 
Palm Beach is also new. If the entire United 
Statf's were to be served by federal courts on 
the same basis, dozrlls of additional conrtholls('S 
would haw to be constructed. The Central Dis­
trict of California would require at least six 
major facilities, one each for Orange County, 
Ri"erside County, San Bernardino County, San 
Luis Obispo County, Santa Barbara County, 
and Ventura County. All of those cQunties have 
large PQPulations, and arc substantial distances 
from the single existing facility in Los Angeles. 
All except San Luis Obispo County could prQb­
ably produce sufficient business for at least one 
full-time district judge. Possibly, an additiQnal 
courthouse also could be justified to serve the 
northern part of Los Angeles County, which 
has a very large concentration of popUlation in 
the San Fernando Valley at a considerable dis­
tance from the existing courthouse. 

Similar examples all over the country (,-Ould 
be cited. If the Florida standard were adopted 
nationally, numerous additional courthouses 
would be constructed in the New York metro­
politan area, including perhaps two Qn L.l!lg 
Island; two in the northern suburbs of New 
York State; an additional one in Fairfield 
County, Connecticut; one on Staten Island; and 
two in suburban New Jersey. 

Many factors must be considered in a decision 
to either pretermit court in a remote and low­
volume location or to initiate CQurt in a new 
place. The factors to be examined must include 
the size of the population to be served, conven­
ience (measured in travel time, not simply in 
mileage) to other locations, likely sources of 
federal jurisdiction, the availability of facili­
ties, and the obvious question of PO'litical pres­
sure. 'Ve cannot stipulate a policy in an area 
that is so complex and so completely lacking 
in consistent policy directives from Congress. 
Perhaps a useful purpose may be served, how­
e,-er, ill identifying some extreme situations 
where a change should be seriously considered 
if an opportunity occurs, 

-Any court location within forty miles 
of a larger one is a natural candidate for 
pretermission, unless it occupies outstand­
ing and relatively new facilities and pro­
vides a sufficient volume of business to keer 
a judge occupied essentially full-time. Loca­
tions where some but nQt all of these fac­
tors hold should certainly be considered for 
pretermission. 

-Smaller Zocati01l8 between fSJrty and 
one hundred mile8 from the nearest "larger 
one should be considered for pretermission 
if their business is small, if facilities and 
transportation are a problem, or if there 
is specific concern for another reason. 

-Court locations 1.oith extremely low 
utilization that are more than one hundred 
miles from the nearest location should be 
cQnsidered fQr pretermission as well. 

What locations could be considered seriously 
as candidates for new facilities and court ses­
sions? Some possi'bilities would be: 

-Places more than fifty miles from the 
nearest location that are the center of 
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metropolitan areas of 300,000 or more. For California, nearly one hundred miles from 
example, federal court has been held only Fresno, with a metropolitan area p0'pu1a­
intermittently in Lansing, Michigan in re­ tion of 329,000. Bakersfield currently IS not 
cent years. Lansing is the state c!)'pital, it a statutory court location. 
is seventy miles from Grand Rapids (the -As suggested above, places more than 
nearest court location), and the metropoli­ one hundred miles from the nearest court 
tan area in 1970 had a popUlation of just location, with populations of more than 
under 400,000 people. A similar candidate 100,000, are at least worth consideration as 
on a similat- basis would be Bakersfield. new locations. 



TABLE 42 


Sample Schedule of Court Terms in the Northern District of Alabama (Civil Only: All Criminal Matters Heard in Birmingham) 


Anniston Florence Gadsden Huntsville Decatur Jasper Tuscaloosa 

August and Sep­
tember 1975 

October 1975 .. ,' , Judge Guin', pre­ Judge Hancock. Judge Pointer, 
trials, Oct, 23 pretrials. pretrials, Oct. 6 

Oct. 8-9 Judge McFadden, 
pretrials, 
Oct. 29-31 

November 1975,."""", ... , " Judge Hancock. 
jury and non­
jury trials. 
Nov. 17-26 

December 1975, , Judge GUin. jury Judges McFad­
and I10njury den and Lynne, 
trials, Dec. 8- jury and non­
19 jury trials, 

Dec. 1-12 
Judge Pointer. 

jury and non· 
jury trials. 
Dec. 1-5 

January 1976............. ,' .", ., , ........ " .... . 
February 1976..... ..... ......,.. Judge Hancock. .. ....... .. 

110njury trials. 
Feb. 9-12. 

March 1976............... , .. ,.. " ... Judge Hancock. 
pretrials, 
Mar. 31 

April 1976.. ...... Judge Guin, pre- Judge Hancock, Judge McFadden. 
trials, Apr. 1 pretrials. jury and non­

Apr. 1 jury trials. 
Apr. 5-16 

May 1976.. " ....... Judge Guin. jury Judge Hancock. Judge Pointer, 
and non jury jury and non- jury and non· 
trials, May 31- jury trials, jury trials. 
June 11 May 3-14 May 10-15 

June 1976................ ' ... ,. , ......... , , ... , .. , , ... . 


Judge Guin, jury 
and nonjury 
trials, Oct. 27­
31 

Judge Guin, jury 
and nonjury 
trials, Nov. 3-7 

Judge Guin, pre· 
trials, Feb. 12­
13 

' " 

Judge Guin, jury 
and nonjury 
trials. May 3­
14 

Judge Guin, pre· 

trials, Aug. 28 


Judge Lynne. 

pretrials, 

Oct. 8-10 


Judge Hancock, 

jury and non­

jury trials, 

Oct. 28-31 


Judge Lynne, Judge Han,cock, 
jury and non­ pretrials, 
jury trials, Nov. 3-4 
Nov. 3-21 

Judge Hancock. 
jury and non· 
jury trials, 
Dec. 8-19 

Judge Lynne. Judge Hancock. 
pretrials. nonjury trials, 
Feb. 16-18 Feb. 2-4 

Judge Lynne, Judge Hancock. 
jury and non· pretrials. 
jury trials. Apr. 14-15 
Apr. 5-23 

" .................. Judge Hancock. 
jury and non· 
jury trials, 
May 17-27 

Judge Pointer 
pretrials, 
Sept. 2-4 

Judge POinter, 
jury and non· 
jury trials, 
Nov. 10-21 

<:0 
<:0 

Judge Pointer, 
pretrials, 
Feb. 9-11 

Judge Pointer, 
jury and non· 
jury trials, 
Apr. 5-16 



APPENDIX E 


"WEIGHTING" CASES FILED IN VARIOUS DIVISIONS 

We are aware of no district th,at has found 

an entirely equitable way to divide the case 
load assigned to the various divisions-except 
the two districts we visited in which all judges 
live in the same city. In those two districts the 
problem is simple: in ~ew Mexico, all cases are 
assigned randomly, and in Northern Alabama, 
judges have rotating assignments to the outlying 
divisions. In Northern Alabama, a judge 
assigned to a less burdensome division will even­
tually find his way to the more burdensome 
ones. 

Southern Florida uses a rough application 
of the case weight system in an attempt to 
equalize the distribution of difficult cases. Pat­
ent, trademark, antitrust, securities, and school 
desegregation cases are separa~ly assigned to 
judges at random, without regard to the divi­
sion of origin. Other cases are assigned to the 
judge responsible for a particular location, with 
one remarkable exception to be discussed below. 
While this system may equalize the distribution 
of cases in certain highly visible case types, 
of course it does nothing for the majority of 
cases. Substantial inequity among the judges 
may well appear, in spite of this assignment 
system, and this possibility is a likely source 
of contention in any district. 

Theoretically, it would be possible to estab­
lish a system that equalizes the case load as­
signed to each judge, based on weighted filings. 
This could work approximately the way South­
ern Florida handles assignments to the judge 
in West Palm Beach. At the end of each year, 
the court determines whether his assignments 
were equal to the others', and in the new year, 

an adjustment is made based on any discrepancy 
between his total case load and that of Miami 
judges. Of course, this has twin disadvantages: 
the adjustment is made well after the imbalance 
on which it is based, and it is only as equitable 
as the assumed equivalence of each 'West Palm 
Beach filing to each Miami filing. Using case 
weights for this calculation would be complex 
and time-consuming for the clerk's officn, and 
'would partially remedy the second fault but not 
the first. It would refine the determination of 
case equivalence to the degree that th!1 case 
weights reflect differences in average burden in 
the two cities involved. Since the case wl~ights 
were not designed for this purpose, probably 
little could be accomplished that would justify 
the time and expense involved in carrying out 
the necessary calculations. 

There is one exception to Southern Florida's 
practice of assigning cases to a judge who is 
responsible for a particular division. Fort 
Lauderdale cases are assigned at random to 
Fort. Lauderdale and :Miami judges, without 
special preference to the Fort Lauderdale 
courthouse, judge, or clerk's office. Since there 
are more Miami cases than Fort Lauderdale 
cases, a Fort Lauderdale case is likely to be 
assigned to a Miami judge. Since the distance 
between the two is less than thirty miles, there is 
no great illcOnvenif'IlCe involved. The fact that 
this assignment is even conceivable, however, 
suggf'sts the obvious: there is no evident justifi­
cation for a separate facility in Fort Lauder­
dale, Florida. 

100 
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TABLE 43 

Overall Disposition Times (supplemental) 
-.-----------~ 

All cases Complex Property Commercial Administrative Other 
personal tort tort complex appeal 

Median Number Median Number Median Number Median Number Median Number Median Number 
(days) (cases) (days) (cases) (days) (cases) (days) (cases) (days) (cases) (days) (cases) 

FLjS. 120 2,390 481 33 101 63 189 8 98 10 122 128 
CAjC ... 210 3,786 175 6 216 27 293 31 115 29 159 105 
MD .. 270 1,528 493 12 263 26 311 16 247 24 172 55 
LAjE. 300 3,391 366 64 350 68 715 3 220 13 218 36 
PAjE. 360 3,589 481 33 307 18 459 13 253 12 253 39 
MA. 570 3,568 841 14 436 33 821 16 303 14 322 84 

Average" . 305 3,042 472.8 27 278.8 39.2 464.7 14.5 206 17 207.7 74.5 

NOTE: The Administrative Office of the United States Courts. disposition time data on "all cases" exclude 
land condemnation. prisoner petitions, and deportation reviews. All data in this table concerning separate case 
types are from this project. The case types used are defined in appendix G. 

TABLE 44 TABLE 45 

Filing of Counterclaims Filing of Cross Claims 

Median days Percentage Number Median days Percentage Number 
after complaint filed same filed after complaint filed same filed 

answered day answered day 

FLjS 0 82 54 FLjS .. 0 72 29 
CAjC .. 0 87 55 CAlC. 363 26 89 
MD. 0 96 24 MD .. 1 50 16 
LA/E 0 79 24 LAjE 0 83 69 
PAlE 0 88 42 PAlE. 0 69 74 
MA. 0 91 33 MA .. 12 80 10 

~---- ----.~~.---- -... 

AveraOR 0 87.2 38.7 Average 62.7 63.3 47.8 
--~~------ ------~------~--- -----------_.__. 

TABLE 46 

Other Pleadings, Motions to Intervene 

Filing third'party Filing motions Filing amendments 
complaints to intervene to pleadings 

Median (days) Number Median (days) Number Median (days) Number 
after complaint filed after complaint filed after pleading filed 

answered answered answered 

FLjS . 36 34 46 12 89 178 
CAlC .. 3 11 448 2 151 103 
MD 24 21 33 10 171 53 
LAtE:· .. 0 81 225 33 115 80 
PAjE,. 10 94 85 8 222 47 
MA. 25 27 82 8 228 52 

Average­ 16.3 44. 7 153.2 12.2 162. 7 85.5 



102 

TABLE 47 


Overall Time-First Thlrd·Party Claim, Counterclaim, or 

Cross Claim Until Last Related Pleading 


Median, Number Median, Number 
all of cases adjusted of cases 

(days) (days) 

FL/S ......... 19 84 44 63 
CAlC ......... 28 70 30 60 
MD.......... 24 46 29 38 
LA/E....... 35 99 67 76 
PAlE .... 55 114 71 94 
MA ..... ... 23 57 45 47 

Average 30.7 78.3 47.7 63.0 

TABLE 48 


Time from Service Until Answer 


Initial complaint Amendments Third·Party complaints 

Median Number of Median Number of Median Number of 
(days) answers (days) answers (days) answers 

FL/S.......... .. 30 332 28 25 5b 19 
CAlC .. ......... 50 244 43 24 27 6 
MD ...... 37 281 32 7 25 13 
LA/E.. .. 52 452 26 33 60 57 
PAlE ....... 35 415 12 10 34 65 
MA....... 29 283 21 7 35 21 

Averdge ... 38.8 334.5 27 17.7 39.8 30.2 

TABLE 49 


Overall Discovery Time (supplemental) 


First discovery request until last 
discovery activity 

First discovery request until last 
discovery request 

Discovery 
events 

Median, Number, Median, Number, Median, Number. Median, Number, 
per case 

all cases 
(days) 

all (cases) adjusted 
(days) 

adjusted 
(cases) 

all cases 
(days) 

all (cases) adjusted 
(days) 

adjusted 
(cases) 

FL/S ....... 72 298 90 245 46 297 81 204 5.47 
CAlC ........ 124 193 150 170 70 192 175 133 5.11 
MD ......... 125 190 148 170 88 188 151 137 4.27 
LA/E ........ 142 281 173 249 64 281 227 173 3.78 
PAlE ....... 162 319 302 293 110 318 201 242 5.05 
MA........ 226 221 252 202 146 217 283 166 4.57 

Average 141.8 250.3 169.3 222.5 87.3 248.8 186.3 175.8 4.71 
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TABLE 50 

When Are Motions Flied? (supplemental) 

Filing until each Filing until each 
motion filed by motion filed by 

plaintiff defendant 

Median Number Median Number 
(days) of motions (days) of motions 

FL/S ......... 77 407 69 567 

CAlC ......... 56 156 99 297 

MD .......... 61 199 69 323 

LA/E ......... 160 113 163 161 

PAlE ......... 95 155 153 241 

MA ........... 94 244 101 294 


Average .... 90.5 212.3 109 313.8 

TABLE 51 


Discovery Cutoff Dates (supplemental) 


First cutoff set until date 
set for 

Fi rst cutoff date u nti I last 
discovery request filed 

Last cutoff set until last 
discovery request filed 

Median 
(days) 

Number of 
cases 

Median 
(days) 

Number of 
cases 

Median 
(days) 

Number of 
cases 

FL/S .............. 50 228 -15 187 -21 187 
CAlC ... .......... 68 190 46 151 -80 155 
MD.......... 98 49 -21 43 -36 44 
LA/E .............. 112 148 -20 123 -32 123 
PAlE ............. 72 130 -7 119 -35 119 
MA ....... 93 74 92 64 -11 66 

Average ... 82.2 136.5 12.5 114.5 -35.8 115.7 
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TABLE 52 


Frequency of Pleadings Recorded 


Complaints Counter· 
claims 

Third·party 
complaints 

Cross 
claims 

Amendments Motions to 
intervene 

..-.~----~-~-----~-. 

fLtS: 
598 cases. 742 63 38 34 202 12 
500 cases .. 621 52 32 28 169 10 

CAfC: 
544 cases. 686 59 12 106 108 3 
500 cases .. 630 54 11 97 100 3 

MD: 
503 cases. 569 29 21 21 62 10 
500 cases .. 566 29 21 21 62 10 

LAtE: 
499 cases. 677 27 86 80 92 33 
500 cases .. 678 27 86 80 92 33 

PAlE: 
497 cases. 623 60 97 106 60 8 
500 cases 627 60 98 107 60 8 

MA: 
468 cases. 655 37 27 10 59 8 
500 cases. 701 40 29 11 63 9 

Average 
(500 
cases)........... 637 44 46 57 91 12 

.----~..------~. 

NOTE: for each court, the first line snows the number of pleadings recorded. The second line is "normalized" 
to 500 cases: it is the number expected if exactly 500 cases had been recorded. 



TABLE 53 

Frequency of Discovery Filings Recorded 

Deposi­
tions 

Interrog· 
ator:ies 

Requests 
for pro­
duction 
of docu­
ments 

Motion 
Requests for 

for ad· physical 
mission or mental 

exami­
tion 

Sub­
poena 
duces 
tecum 

Notice of 
written 

questions 
LTDP" 

Motion 
for pro­
tective 
order 

Motion 
to quash 

TLED b 
Motion 

for order 
re 

expenses 

Miscel­
laneous 

FL/S: 
598 cases ... 705 387 362 142 14 17 2 2 63 11 11 1 23 
500 cases. 590 324 303 119 12 14 2 2 53 9 9 1 19 

CAlC: 
544 cases .... 471 339 99 67 0 5 6 0 21 2 2 0 3 
500 cases ... 433 312 91 62 0 5 6 0 19 2 2 0 ? 

MD: 
503 cases .. 286 366 110 40 0 7 3 0 13 4 0 2 3 ..... 
500 cases.... 

LA/E: 
284 364 109 40 0 7 3 0 13 4 t) 2 3 0 

01 

499 cases .. 502 396 112 41 7 3 1 0 6 4 2 0 3 
500 cases.... 503 397 112 41 7 3 1 0 5 4 2 0 3 

PAlE: 
497 cases ..... 669 661 195 75 7 2 1 0 26 3 2 0 12 
500 cases ..... 673 665 196 75 7 2 1 0 26 3 2 0 12 

MA: 
468 cases .... 424 375 154 34 18 5 0 0 28 9 0 0 6 
500 cases ..... 454 401 165 36 19 5 0 0 30 10 0 0 6 

Average 
(500 
cases) ... 489.5 410.5 162.6 62.2 7.5 6 2.2 .33 24.3 5.3 2.5 .5 7.7 

NOTE: For each court, the first line shows the number of pleadings recorded. The second line is "normalized" to 500 cases: it is the number expected 
if exactly 500 cases had been recorded • 

.. Motion for Leave to Take Deposition of Person Departing the District 
b Motion to Terminate or limit Examination on Deposition. 



TABLE 54 


Frequency of Substantive Motions Filed and Recorded 


Tempo· Dismiss Lack of Lack of Insuffi· Judg· 
Sum· rary reo Prelim· Default for subject per· 1m· cient Failure Failure ment More 
mary' strain· inary judg· failure matter sonal proper service to state to join on definite Strike Miscel· 
judg· ing injunc' ment to juris· juris· venue of a claim a party plead· state· laneous 
ment order tion prose· diction diction process ings ment 

cute 

FL/S: 
598 cases. 202 23 26 199 42 91 22 4 16 174 6 12 37 89 33 
500 cases. 169 19 22 167 35 76 18 3 13 146 5 10 31 74 20 

CAlC: 
514 cases 111 32 38 50 35 72 12 C 8 132 1 4 1:; 29 9 

500 cases. 102 29 35 46 32 66 12 0 7 121 1 4 12 27 8 
 .....

MD: 
~ 500 cases. 160 30 29 39 23 32 13 2 4 111 2 10 14 9 7 


500 cases. 159 30 29 39 23 32 13 2 4 110 2 10 14 9 7 

LA/E: 

499 cases. 101 9 13 24 215 24 8 4 0 34 1 2 2 5 13 
500 cases. 101 9 13 24 215 24 8 4 0 34 1 2 2 5 13 

PAlE: 
497 cases 120 22 21 41 23 38 6 5 6 51 0 3 4 9 13 
500 cases 121 22 21 41 23 38 6 6 6 51 0 3 4 9 13 

MA: 
468 cases 100 54 34 60 39 38 14 8 5 90 1 2 4 27 18 
500 cases. 107 58 36 64 42 41 15 9 5 96 1 2 4 29 19 

Average 
(500 cases) 153 27.8 26 60.5 61.5 46.2 12 3.8 5.8 93 1.7 5.2 11.2 25.5 14.7 

NOTE: For each court, the first line shows the number of pleadings recorded. The second line is "normalized" to 500 cases: it is the number expected 

if exactly 500 cases had been recorded. 
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TABLE 55 


Frequency of Procedural Motions Filed and Recorded 


Leave Certifi· 
Con· Change Sever to file Re· cations 

Class 
action 

solida· 
tion 

of 
venue 

Join 
parties 

parties amended moval 
or plead· peti· 

causes ing tion 

Trans· Trans· 
fer fer 
in out 

inter· 
locu· 
tory 

Stay 
Miscel· 
laneous 

appeal 

FL/S: 
598 cases, 5 29 4 17 7 120 29 1 8 5 27 29 
500 cases" 4 24 3 14 6 100 24 1 7 4 23 24 

CAlC: 
544 cases, ' 4 14 2 5 6 40 39 13 5 3 20 22 
500 cases, 4 13 2 5 6 37 36 12 5 3 18 20 

MD; 
503 cases, 9 17 0 9 5 50 18 0 6 4 21 12 
500 cases, 9 17 0 9 5 50 18 0 6 4 21 12 

LA/E: 
499 cases, 2 32 0 10 3 59 9 2 6 1 7 11 
500 cases, 2 32 0 10 3 59 9 2 6 1 7 11 

PAlE: 
497 cases 16 21 1 26 6 45 15 2 12 2 28 10 
500 cases, 16 21 1 26 6 45 15 2 12 2 28 10 

MA: 
468 cases", 6 14 1 24 4 73 29 1 4 4 21 27 
500 cases, 6 15 1 26 4 78 31 1 4 4 22 29 

4.verage 
(500 
cases) 6.8 20.3 1.2 15 5 61.5 22.2 3 6.7 3 19.8 17.7 

NOTE: For each court, the first line shows the number of pleadings recorded. The second line is "normalized' 
to 500 cases: it is the number expected if exactly 500 cases had been recorded. 
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TABLE Sf; 

Frequency of Posttrial and Other Motions Filed and Recorded 

Amend 
Arrest judgment judgment; New trial Reconsider Miscellaneous 
pending appeal relief from 

judgment 

FL/S: 
598 cases .... .... , ... " 4 22 15 35 9 
500 cases .... 3 18 13 29 8 

CAlC: 
544 cases .. 0 5 3 26 4 
500 cases ......... 0 5 3 24 4 

MD: 
503 cases ......... 0 3 4 18 0 
500 cases ................ 0 3 4 18 0 

LA/E: 
499 cases ................ 0 3 8 30 1 
500 cases. , ......... , ... ' 0 3 8 30 1 

PAlE: 
497 cases ... 3 5 11 26 4 
500 cases .... 3 5 11 26 4 

MA: 
468 cases .. 3 8 6 35 1 
500 cases ................ 3 9 6 27 1 

Average (500 cases) .... 1.5 7.2 7.5 27.3 3 
----_. ......_---­



APPENDIX F 


DATA COLLECTED: METHOD, SAMPLE, RATIONALE 

Most of the data presented in chapter three 

draw upon a large-seale subproject to gather 
extensive data on the flow of civil cases from 
each court studied. These data are presented at 
various points elsewhere in the repOlt as well. 
The data were collected on the "Federal .Tudi­
cial Center Civil Case Coding Sheet" shown 
below. This exhmsive, four-page form provided 
a format and an opportunity to show the timing 
and the histOl'y of virtually everything that 
happened in the civil cases that wHe coded. The 
forTn is complex and involves a significant nnm­
ber of judgmental items; training imd super­
vision were essmtial, as was recruitment of 
highly skilled individuals for this task. Nearly 
all of the coders were lawyers; most were or 
had been Jaw clerk to fC"rieral district judges. 

The cases were chOSC'n from a list, prepared 
hy the Administrative Office, of all cidl cases 
tpl'lllinatC"d during fiscal 1975. The cases are 
lisi('d in doekd number order, which is also the 
order in which they were filed. Every nth case 
was selected; the IlnmlX'r was chosen to result 
in approximately 500 cases from each court. 
Terminations lLre a useful stalting point because 
a data base consisting only of cases terminated 
is limited to cases whose entire history is known. 
A data base that uses filings will produce a 
nnmber of open cases unless the year chosen is 
far in the past, producing a high proportion of 
old data. The present data base also includes 
some old data, of rourse, becanse in cases that 
werr pending for several years, the early events 
all ocelll'l'ed severnl years ago. Since all but one 
court sampled had a median disposition time of 
less than one year, the proportion of old data is 

small. The method used is also attractive for 
other reasons. It assures minimal bias from sea­
sonal variation or from a concentration in one 
division, and assures that the case type mix if 
roughly that of the entire docket. 

The following guide lays out some common 
charact~ristics of tables 5-23, all of which are 
based on the civil data project. These comments 
should assist the reader in understanding what 
is included in the tabl('s, in drawing conclusions 
from the tables, and in understanding t.he de­
gree of confidence to be attached to the data. 

Guide to Tables 

01'del'. In tables 5-23, the courts are pre­
sented in order of their overall time for dispo­
sition of civil cases. Presenting the tables in this 
fashion permits the reader to scan any column 
and determine at a glance to what degree a 
relationship exists between the variable dis­
played and the overall disposition times. With 
only six nnit'> (courts) involved, this device 
seems more useful than available alternatives. 
Conducting statistical analysis on each table 
would have added greatly to the bulk of the 
report, introduced subst.antial new methodologi­
cal questions, and added relatively little to the 
sum of information imparted by the tables. 

Number of Data Elements. Nearly every cal­
culation displayed shows the number of data 
elements on which it is based, because the num­
bers vary ~idely on different calculations, which 
often has powerful effects on the results. Any 
data describing a particular time interval reflect 
only those cases for which information was re­
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corded on both the starting date and the finish 
date. The discussion in connection with table 
21 demonstrates this problem; the central point 
to keep in mind is that the tables often reflect 
intervals which cannot be added to produce a 
sum representing a more inclusive intervaL 
Since a different population of cases is included 
in each caiculation, addition w~)Uld be mislead­
ing, as the results show in several instances. Of 
course, medians, unlike means, cannot properly 
be added in any case. We mention the further 
prdblem here because discrepancies in these data 
between sums of medians and separate calcula­
tions of a more inclusive interval are so great 
that they might cause some alert readers to 
doubt the accuracy of data presented. 

Oonfidence Limits. Oonfidence limits were 
calculated on all medians to determine whether 
the medians were sufficiently different that it 
could be stated at a 95 percent level of confi­
dence that the full populations sampled would 
also have different medians. The confidence 
limits were not included in the tables because 
they would have cluttered them to;n extraordi­
nary degree. They appear only in a few in­
stances, such as in table 16, where the numbers 
involved were so small that there were no dif­
ferences significant at the 95 percent level; that 
is indicated in that table and one or two others 
by parenthese.'). The confidence limits were used 
to inform the discussion of each table. Conclu­
sions are highlighted in the text only if they 
are supported by differences known to be sig­
nificant at the 95 percent level or better. The 
reader will note numerous references in the text 
t.o groups of eourts with more or less similar 
medians. That type of language was used to 
describe courts whose medians overlapped at 
the 95 percent leveL 

Adjustments. Some tahles include a column 
or columns with the word "adjusted." In each 
case, this indicates that all values for which 
the duration of zero is shown were excluded 
from the calculation. In variables that indiCAte 
the total time consumed by some process, a dura­

tion of zero normally indicates that there was 
only one event involved. The "adjusted" col­
umn excludes the perverse effects of this type 
of case. 

M ediam. The tables in this report, lik(1 the 
tables used by the Administrative Office of the 
United States Courts and most researchers who 
employ court data, in most instances use medi­
ans, rather than means, or "averages," as the 
preferred measure of central tendency. This is 
because in eourt data, the medium-the instance 
case in the middle, of which it is true that there 
are as many items lower as there are higher­
generally is more expres..c;ive of the behavior of 
the "typical" case, or judge, or whatever is being 
referred to. Typically, court data are highly 
skewed, meaning that there are many relatively 
low values, and a few that are extremely high. 
To consider cases terminated in a year as an 
example, most cases in any court will be termi­
nated relatively quickly, but a few will be on 
the docket for a few or even for many years. 
The effect of using a median is to excludp the 
extraordinary impact of a small number of very 
large values. In this way, the median better 
represents a subjective sense of the experience 
of a typical case. 

"A. verages". The bottom line in t.ables 5-23 
is an average, or mean, of the numbers shown 
in each column. Because many columns present 
medians, many of the resulting figures are an 
average of a column of medians. This is a dif­
ferent figure--almost always lower numeri­
cally-than would be the average of all the 
cases represented in the ·column. It was deter­
mined, for purposes of these tables, that the 
figures displayed would be most useful. If a 
mean of the entire data base summarize(l in 
the column were to be displayed at the bottom, 
it might be higher than all of the values sum­
m&rized; in almost every case it would be 
higher than most of them. This would not s~rve 
the intended purpose of the bottom line of the 
tables, to provide a summary measure of !laeh 
column. 
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Serial No. (1) 

Type(6)HEAD Ref. NO.(lOJOl


FEDERAL JUDICIAL CENTER Form(12) :_ of(lJ) forms 
CIVIL CASE CODING SHEET 

Disregard(U)[ ] 

Collector's Initials 
(Code(l5)__) 

COURT CODE (18): 
JUDGE: JUDGE CODE(28): 

A. COURT/DIV. : 
B. DOCKET NO.(20): 

P. ATTY. CODE (30) :C. 	 PLAINTIFFS: Pl: 
P2: P. ATTY. CODE (40) : _ .._--_.. 

P3: P. ATTY. CODE (50) : 

O. ATTY. CODE (60) :O. OEFENOANTS: 	 01: 
02: O. ATTY. COOE (70): 

D3: O. ATTY. COOE (80) : 

E. THIRD PARTY 
T- ATTY. CODE (90) :DEFENOANTS: 	 Tl: 


T2: 
 T- ATTY. CODE(100) : 

I. ATTY. CODEfllO) :F. INTERVENORS: 	 Il: 

12: 	 I. ATTY. COOE(120) : 

G. AMOUNT IN CONTROVERSY(130): H. CASE TYPE: COO£(137) : 

I. FACTS (ISSUES AND COMMENTS): 

J. OATE CONTROVERSY AROSE(140-145): 
K. DATE SUBSTANTIAL COMPLETION OF 0!SCOVERY(146-151): 

11, PlEADlIfGS 

!!!!l: «:01 ... COuflt"' eht. tQOEs: 11: PI, 't. D1. OZ, de, 5enic, " ""N.hll:: ,.,." II-kGc. -CmtpJ.tnt V«rsvt: Pl. Pl. tn. D2 ••te, ServIn T,pe: ....Mll1, C-COI'IUrlolt:tivt. 
CRa .. CI"OIl cl•• eorP'lhot1! '·\'el, N4io '·P,rsOtlfl. If~Mhip.tPf'r 
T'C' * Thl rd Party C~I.tftt IMo....U•• : t .. 'O 

lie...."'· I~ '0 

1m ...,. D,U! If... ... J~Jl 1J-11 11-11 

<aD$S Rfmtl<t£ 
IIU. 

rrp( Ill. 1'1" m .•. ,., I... 11-11 !I-II 

AMEN 

AMEN 

AMEN 

AMEN 

AMEN 

VERSUS 

...." 

DI" 

1... " 

-- IIfFOPMllVE 
S[JlYtC£ ~ PROCt'SS AIfSli£R 

(CCLlI ...,,) (=r 
~ 

&E.IiA," 
M~ I'll'{ DAT! (CW... ''.If 

TPCPj.. II-f' f$·" 

SmICf- OF =« 
SER',CE - Nl'5W[R. 

I. ..!ISIS tx 
IIUo<D ..I[

I"!M"O ..u..... 1'1" ...... 11-" ....... " II ..... 
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v. USTA-NTIVE I(ITiONS 

fl'RO _ Fatlure to Proltcut~ 
DEJP - OISIIIhs for FlUurt to Join I Plrty JDPL - JlldlPllnt on PI"dtngs 
DfSe - DISmiss for Fatl ..r, to Stilt. Cl.t. MOST - fItIrt O.flnlh $t,t_"t :~~!~. (1-~~J OZ. ftC. 
OIIitY _ Dismiss for li!proptr VenUl' Wtlat: [-[0IIP1.I"t. A-Answ.r. I-Answer to 

TYPES: DEJO - D,fault Jud9Nnt CODES: .y: PI, P2, JD-Jud;e, JItG-Maglstrate 

~SM - Miscellaneous Substanthe _tlons 
DLPJ - Dhmhs for lid of Personl' Juris­ PW - Prel1l1l"ar), Injunction Interrogatory. V-Affldnlh. O-Oth.r 

diction ST1I:r:-Strtke 

Dtstt - DISmISs for LICk of Subject Kltter SWO - S~r)' Jud'IRnt 


Jl'rlsdtctton 
 TMRO - TtIIPOrary It.strllnlng Order 

OSPR - Ohllliss for Insufficient Service 


of Procns 


TYPE 

H 

l(mON 'HAT 
REF. BRIEF ANSWER STU... 0'" " VERSUS [xdud­ only OATEIn9 STRk OATE BRIEF 

Jo-11 1... 11 11-11 ...." 1»-'3 U-.. ...31 " IJ-II 

t«ITlOH T(I DISSOlVE (THAO and PRHJ only 1 

AN~WER 

IT VERSUS BRIEF OATE BfllEF 

11-10 11-" 11-41 IS-50 SI-&! 

OESCRIPTION 
!!SSM 
onl)' 

VI. JUDICIAl. RESPONSES 

CODES: Action: G-Granted, D-Otnied, P-Plrthl W-wtthdrllfft 
SulItjpt: D-Orlglnll, C-COII'IPel, S-Sanctions 

O-Dissolve, 

TYPl REF. NO. (Except \'WM. Rf::~~:T"-S" VIII) NOT ICE Of HEAR INS OATE 
HEARJlIG 

TVPE REf. MI. SIIIT"E OAT! DUE SET Mno... 10-1J J ... U 11·11 " I'·" ... '" 11-1' 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

JUDR 

J~DR 

JUDR 

JUDR 

OAT! 

"-f' 

RIA.IHG NO. Dr MT~ OF 
DATESn ri:G~~ ORDER TO 

ACTION roll. ANSWER VACATE .. If-" ~R~~ '.'" 

VII. PROCEDURAL ~TlONS Ij: PI, P2, Dl~ DZ, JO-Judge, MG.Ml91ltrlte 
-- CHYN. Chlnge of Ven..1 fIlS'" . "'I(111lnIOUI Procldural fltltlont Vlnlls: PI, P2, 01. 02, ItC. 

CLAC - Cia" Actions ...T .. "Y11 hUtton 

TYPES: CCON ~ Anoth,r C.se Co!\Sol1d1ud with Thil Onl LFM • LIIYI to file _ndld PlHd1ng 

'rllf: No. of Irllf' 
INAP _ SlIgg.stlon 0' C.rtlflcatlon or for ,PtA - Sty,r ParUn or ea"". of Action Sptc:hl Discover)': l-l" Or "-No 

Interlocutory Appeal SYAY • St~ Fro_: Dlltrlct Court Code 

INTV _ Intervention TUI) • Trlnsflrred fr. ~tlMlr Dhtrlct 
JOPT Join Partfes TRAM Transfer 

1()T10N CLASS ACIIOlIS..... Ill .III. ..Ck£TOAT! Of II[\cmn.."".OF rwillS.ORIGINAL OFAIISWU MOSIl[ OPTIIIGlIJTIC[ OF lilT ICERt •. PART 1£II... " PAR· S'ECCOMPLAlrn (Z Cn••CASTV" CtlK.MTSOL'T DATEOAT OFIY ERSU _0 l¥-ILiNGNO. OATE CLAss OAT DIS-l'Iut_) TRAIl TIES~ I'"'' IJ:oJ1 LASSOATEeo,·... EVER10--11 A~.1'.020_!J 30-11 •...u.....1... 11 [0 .. ERr'1_11."NT iOL.lNTV IIITV ....TINTV INTV t;'=1)!1 :lIlTOPT JOPT 
~; JOPT JOPTJOPT 18-11 15-10 lIS'"JISP fIIISPM " on"61""M ceo.""M ....TPC SPCA O<PT " 

Sl'eAn10111), $PeAi~~ "eI.onl), onl)' 
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III L 	 COHlIUNCES 

run: COHl tent! nuanCt!~ of JIJOft. preN, TRll 1)fIlyw Mo'iant ~ PI. 01. etc, 
EMUi ~t!~~I:;;n~!t~~ft~':fto .IIs.er IM)ttq"" pleadl"gs, dhCOYll!ry ••nd the Action: C~Gr.nll!:d. O·!)rnfed 

¥ 

8y WhO*!: J-Judge. P~P.rt'e5. C~Cler-\I;, U~lk!known 
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CROSS R£FERUCt 
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COO{s: 
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'rttrbl artef: I-hr., ft-Mo 
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T'fp[ 
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RU, ItO. 

10-'1 

SCH[OUl1NG TRIAl 
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AD¥ISUtEIIY 
~ 
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Dm 

.10-31 

lUlJUIi. 
n 

'flnRIAI.. 
811IEfS 

_.... PUIHTUF 
"-to 

O£FEKOANT 
11-48 

TAIL 

TAIL 

TAil 

I:(!W. IyfHl', 	 S-s«ttt_nt. T-Td.l, M-libUoa. f-Tr.".f.". 
C*CoMoH4&UOA~ V-Voluntary 011111$lll. ~OtMf' 

C. 	 OISPOSnlOH ,,..j\/dtee: Y~l.. or ""fIr.1 
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DAlE IIlEf ,.. ,. '1-" J1~" ..~:s~ ,.... 
DlStRtPflOJl 
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CASE TYPES USED IN CIVIL DATA COLLECTED 

The cas('s ('odell wel'C cat('gorized by the 

rodel's, ratl\('r than by reliance on the .JS-44 
forlll filled out by the attol'lwy at filing, (The 
data base also includes the case category as­
signed fr"Om that form, which is the case cate­
gor.v llsell in pnbl islll·d la hIes of the Adminis­
trati vo OfficI',) This proe('ss was more lIsefu I 
for )'('s(,Hl'ch plIrposes b('callsc it pCl1nitted cases 
to 1)(' ratpgoriz('(l bas('d Oil a slIbstanth'c jndg­
lll(,lIt ('ollccmillg what the case, aetnally in­
volve(l, ill contrast to tIl!' pllblislwd (lata, which 
n·fket what is essentially an attonwy's predic­
tioll, at filing, concerning the is,mcs a newly 
fiIP!1 rase wOII1(1 J))'('SC11t. .\lso, attol'lJeys ocea­
sionally cal pgorizp a cnRp in ways that spelll to 
I'efkct st I'ntegie consid(Tat ions. If It cnse is 
shaky Oil jlll'isdictioll, :t lawyer IIlny categorize 
it a;; Hlltitl'llsL or patenT, or sOll1e otllPl' fcdpraJ 
!jllpsl iolt jllri;;<iictioll, whrn in r!'ality it is an 
onlinal'Y din'l'sity ('asp· im'oh-ing personal in­
j II ry 01' a ('ont I'flf'! dispntr. 

'l'hB ease eat(>gOl'ies llsed in table [) and plRB­
w]I<'I'{, lire nggl'('llations of onr ense cU't{'gorirs, 
as follows: 

Routine Tort 
{<'P(\PI'ttl Elllployers' Liability Act 
F ('(h'rn 1 Tort (;1 ai illS Ad 
.lOlli'S Act 
Slip alHl Fall 
:\fal'illP (1IOIISP!Ullan, pc-I'sonal injury) 
;\ntolllobile 

Other 
Ait, Crnsh 

Complex Tort 
Ship Collision 
Pmdnct Liability 

Property Tort 
Legal and Medical :MaJpractice 
Ship Cargo Damage 
Admiralty Tort 
Ship Cargo Loss 
ICC Cargo Damage or Loss 
Copyright 
Trademark 
Frand (other than securities or bankl'llptcy) 

Complex Contract 
Ship Service, Rrpair and Wage Claims 
Ship ~Ior1.gagr and Charter 
'Warranty 
Promissory Note 
ConstrnctiO'Il 
Snrrtysliip (Miller Act, Small Bnsin('ss Ad­

ministration, and Federal Housing Adminis­
tratioll loans) 


Franchise 

Srenriti('s (10(h) (5) and other) 

Insnrance 

Simple Contract 
Realty 

Two-Party 

Employment 

Transportation 

ServicM 

lImn's and 1Vag('s (labor) 

('olleetin~ Bargaining 


Constitutional Law 
42 F,S,C. ~ U)83 
Injunction Attacking rt State Law (threR-judge 

court) 
"\ 11 Other TypM of Discrimination 

EEOC 

Other 

Federal Constitutional Llnv 


115 



116 


Commercial Complex 
Corporate Bankruptcy 
Patent 
Justice Department, Antitrust 
Federal Trade Commission Act 
Price Fixing 
Monopoly 
Robinson'-Patman Act 
Unfair Competition (not t.T'II,demark) 

Prisoner Petitions 
Federal Habeas Corpus 
State Ha,l>eas Corpus 
Federal Civil Rights 
State Civil Rights 

Administrative Appeals 
Freedom of Information Act 
Agency Appeals 
Social Security Appeals 
Other Administrative law 
Black Lung Disability 
Coal Health and Safety Act 
Penalty (admiralty) 
Civil Service 
OSHA 
Penalty (ICC) 
Deportation (naturalization) 
Other Appeals (naturalization) 

All Other 
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CENTRAL DISTRICT OF CALIFORNIA: 

ORDER TO SHOW CAUSE 


WHY COMPLAINT SHOULD NOT BE DISMISSED; 

LOCAL RULE 3 (MOTIONS); LOCAL RULE 9 


(PRE-TRIAL PROCEEDINGS) 

IN THE UNITED STATES DISTRICT COURT 


CENTRAL DISTRICT OF CALIFORNIA 


v. 
Plain tiff (s) 

"'Int(s) 

Civil No. ___~____ 

ORDER TO SHOW CAUSE 
WHY COMPLAINT SHOULD 
NOT BE DISMISSED 

In accordance with the authority vested in this comt pursuant to Link v. 
Wabash B.B., 370 U.S. 626 (1962); Ballew 'IJ. Southern Pacific 00., 428 F.2d 
787 (9th Cir. 1970) ; States Stea.rnsllip (10. v. Philippine Air Lines, 426 F.2d 803 
(9th Cir. 1970); West v. Gilbert, :~61 F.2d ~14 (2nd Cir. 1966); Boling ~). 

United States, 231 F.2tl 926 (9th Cir. 1956), the plaintiff(s) is (are) ordered 
to show cause on ____. , at M., in Courtroom 
No. of the above-entitled cOUl't, why the complaint should Bot be dismissed 
for failure to prosecute the actiOB. 

IT IS FURTHER ORDERED that all affidavits, documents and memo­
randa in opposition to or in snpport of the order to show cause shall 'be filed no 
Inter than ___~__ 

IT IS FURTHER ORDERED, pursuant to Rule 43(e) of the Federal 
Rules of Civil Procedure, that the matter ,,,ill be heard wholly on affidavits 
and facts appearing in the record, and the court will not receive oral testimony. 

IT IS FURTHER ORDERED that the clerk of this court shall serve a 
copy of this order by United States mail upon counsel for all the parties appear­
ing in the action. 

Dated this __ day of,197_. 

Unit:edStates District Judge 
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RULE 3. MOTIONS AND MATTERS OTHER THAN TRIALS ON THE 
MERITS 

(a) Rule Applicable: 
The provisions of this Rule 3 shall apply to motions, applications, orders 

to show cause, and all other proceedings except a trial on the merits. unless 
otherwise ordered by a .Judge of this Court and unless contrary to statute or the 
F.R. Civ. P., e.g., see F.R. Civ. P. 54, Costs, and 59, New Trials. 

(b) Motion Days: 
Mondays, while the Court is in session, shall be "Motion Days" on which 

all law and motion calendars will be called and on which all motions, orders to 
show cause, and other law matters will be heard unless set for a particular day 
by order of the Court. When notice to the adverse party is required to be given~ 
such notice shall be for a Monday unless the Court, for good cause shown, shall 
direct otherwise. If Monday be a national holiday, the succeeding Tuesday 
shall be the motion day for that week and all matters noted for such Monday 
shall stand for hearing on Tuesday without special order or notice. 

(c) Computation of Time: 
1. All legal holidays and computations of time shall be as provided in Rule 

6, F.R. Civ. P. 
2. The time within which any document or paper is required to be filed pur­

suant to this rule may be enlarged by order of Court either before or after the 
expiration of the time provided unless contrary to statute or F.R. Ciy. P., e.g., 
see F.R. Civ. P. 50(b), 52(b). 

3. A party filing any document in support of or in opposition to any mo­
tion noticed for hearing as above provided after the time for filing the same 
shall have expired, shall be subject to the 8ahctions of Local Rule 28 and F.R. 
Civ. P. 

(d) Motions Submitted: 
Motions, in general, shall be submitted and determined upon the motion 

papers herein referred to. Except in the event of a motion to retax costs under 
Rule 15(e) hereof, oral arguments may be allowed only by the judge before 
whom the motion is pending. 

(e) Motion~ervice, Filing, and Time for Hearing: 
1. Time for Hearing: 
When there has been an adverse appearance, a written notice of motion 

shall be necessary, unless otherwise provided by rule or Court order. No oral 
motions will be recognized, except in open Court with the consent of the Judge 
presiding. 

Any notice of motion or other matter shall be served upon the adverse 
party, or his attorney, and filed with the Clerk of this Court not later than 
seventoon (17) days before the day designated in the motion as the hearing date, 
unless the Court or one of the Judges thereof shall, for good Cause 'by special 
order prescribe a shorter time. All motions or other matters belonging upon the 
Motion Day calendar shall 'be placed by the Clerk upon the calendar for hearing 
upon the day noticed therein. Unless otherwise specially ordered, the Clerk 
shall refuse to file any notice of motion presented for filing which sets a matter 
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for hearing other than upon a regulal" motion day as above provided. (For 
computation of time, see Rule 6, F.R. Civ. P. Said rule provides in part as 
follows: 

"( a) Compntation. In computing any period of time prescribed or allowed 
by the rules, by the local rules of any district court, or by order of court, or 
by any applicable statute, the day of the act, event, or default from which the 
designated period of time begins to run shall not be included. The last day of the 
period so computed shall be included, unless it is a Saturday, a Sunday, or a 
legal holiday, in which event the period runs until the end of the next day which 
is not a Saturday, a Sunday, or a legal holiday. When the period of time pre­
scribed or allowed is less than 7 days, intermediate Saturdays, Sundays ano 
legal holidays shall be excluded in the computation. As used in this rule and 
in Rule 77(c), 'Legal holiday' includes New Year's Day, "Washington's Birth­
day, Memorial Day, Independence Day, Labor Day, Veterans Day, Thanksgiv­
ing Day, Christmas Day, and any other day appointed as a holiday by the Presi­
dent or the Congress of the United States, or by the state in which the dis­
trict court is held.") 

2. Content of Papers Filed: 
There shall be served and filed with the notice of motion or other applica­

tion and as a part thereof (a) copies of all photographs and documentary evi­
dence which the moving party intends to submit in support of the motion or 
other application, in addition to the affidavits required or permitted by Rule 
6(d), F.R. Civ. P. and (b) a brief, but complete written statements of all rea­
sons in SUppOlt thereof, together with a memorandum of the points and authori­
ties upon which the moving party will rely. 

3. Reply Memorandum: 
If the moving party so desires, he may within two (2) days after the serv­

ice upon him of the points and authorities of the adnrse palty file a reply 
memorandum. 

4. Failure to File Required Papers: 
Failure by the moving party to file any instruments or memorandum of 

points and authorities provided to be filed under this rule shall be deemed a 
waiver by the moving party of the pleading or motion. 

(f) Opposition to Motions, Papers Required-Service and Filing: 
1. Content of Papers Filed: 
Each party opposing the motion or other application shall not later than 

seven (7) days after service of the notice thereof upon him, serve upon the 
adverse party, or his attorney, and file with the Clerk either (a) a brief, but 
complete written statement of all reasons in opposition thereto, an answering 
memorandtlm of points and authorities and copies of all photographs and 
documentary evidence upon which he intends to rely; or (b) a written state­
ment that he will not oppose the motion. 

2. Failure to File Required Papers: 
In the event an adverse party fails to file the instruments and memorandum 

of points and authorities provided to be filed under this rule, such failure shall 
be deemed to constitute a consent to the sustaining of said pleading or the grant­
ing of said motion or other application. 
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3. Notice of Lack of Opposition or Motion for Continuance: 
Any party either proposing or opposing a motion or other application who 

does not intend to urge or oppose the same or who intends to move for a con­
tinuance shall, not later than noon on the Wednesday preceding the Monday 
hearing, and not less than three (3) days in advance of any other day than 
Monday which may be fixed for the hearing, notify (1) opposing counsel, (2) 
the Clerk of the Judge before whom the matter is pending, in order that the 
Court and counsel may not be required to devote time to an immediate con­
sideration of a matter which will not be presented. 

(g) Motions for Summary Judgment: 
1. There sha;ll be served and lodged with each motion ror summary judg­

ment pursuant to Rule 56 of the F.R. Civ. P. proposed findings of fact and con­
clusions of law and proposed summary judgment. Such proposed findings shall 
state the material facts as to which the moving party contends there is no 
genuine issue. 

2. Any party who opposes the motion shall, not later than five (5) days 
after service of the notice of motion upon him, serve and file a concise "state­
ment of genuine issues" setting forth all material facts as to which it is con­
tended there exists a genuine issue ne<:~ssary to be litigated. 

3. In determining any motion for summary judgment, the Court may as­
sume that the facts as claimed by the moving party are admitted to exist without 
controversy except as and to the extent that such facts are controverted by 
affidavit filed in opposition to the motion. 

(h) Failure of Appearance: 
Upon presenting a notice of motion or other application, and points and 

authorities, with proof of due service thereof, and all copies of papers upon 
which the motion or other application is based, if no one appears to oppose it, 
the moving party shall, if requested by the Judge presiding, state the material 
elements of the same. Thereupon the Court may render its decision. ·When no 
counsel appears on Motion Day in support of a motion to dismiss or a motion 
for a new trial, such motion may be denied without examination of the record. 

(i) Penalties: 
The presentation to the Court of unnecessary motions, and the unwarranted 

opposition of motions, which in either case unduly delays the course of an ac­
tion or proceeding through the Courts, or failure to comply fully with this rule, 
subjects the offender, at the discretion of the Court to appropriate discipline, 
including the imposition of costs and attorney's fees to opposing counselor the 
sanctions of Local Rule 28. 

(j) Ex Parte Applications: 
Except for good cause shown, all applications for ex parte orders shall be 

heard in open Court at the opening of the sessions at 10: 00 o'clock A.M. or 2: 00 
o'clock P.~r., or, if Court is not to be in session, in chambers at or shmtly prior 
to the hours last specified. All such applications shall be aC<Xlmpanied by a 
memorandum containing the title and number of the cause, the nature of the 
motion and the name of counsel for the opposire party, if known. An ex parte 
order presented in writing shall bear the signature of the attorney presenting it, 
preceded by the words, "Presented by" on the left side of the last page. 
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(k) Applications Previously Refused: 
·Whenever any motion or any application or petition for any order or other 

relief has been made to any Judge and has been refused in whole or in part, 
or has been granted conditionally or on terms, and a subsequent motion or ap­
plication or petition is made for the same relief in whole or in part upon the 
same or any alleged different state of facts, it shall be the continuing duty of 
ea~h party and attorney seeking such relief to present to the Judge to whom any 
subsequent application is made an affidavit of a party or witness or certified 
statement of an attorney setting forth the material facts and circumstances 
surrounding each prior application, including inter alia: (1) when and to what 
Judge the application was made, (2) what ruling or decision or order was 
made thereon, and (3) what new or different facts and circumstances are 
claimed to exist which did not exist, or were not shown, upon such prior appli­
('ation; and for failure to comply with the foregoing requirements of this rule, 
any ruling or deelsion or order made on such subsequent application may be set 
aside sua sponte or on ex parte motion, and th!' offending party or attorney may 
be subject to the sanctions of Local Rule 28 or F.R. Civ. P. 

(1) Motions Relating to Discovery: 
\Yith respect to all motions and objections relating to discovery, pursuant 

to Rilles 20 through 37, F.R. Civ. P., counsel for the parties shall meet and con­
fer in advance of the hearing at a mutually ('ollYCllient time and place in a good 
fait h eft'ort to eliminate objections as to the forlll of interrogatories and requests 
for udmissions, disngreements l1S to terminology or nomenclature, and other 
dispntl's. The conference shall be held at a time in advance of the hearing such 
as will enable the parties to narrow the areas of disagreement to the greatest ex­
tent pradieaule. It shall be the responsibility of the counsel for the moving or 
objeding party or parties to arrange for the conference. 

It shall Le the reRponsiLility of all parties appearing to formulate and file 
with the clerk not later than the "Wednesday prior to the hearing a written 
stipulation specifying with particularity the issues remaining to be determined 
upon the hearing and the contentions of each party as to each such issue. 

(m) Continuances of Motions: 
The entry of an order continuing the hearing of it motion where opposition 

to the motion has not. already been filed shall operate ipso facto to extend the 
time for filing opposition to se\""en daYR pl'ece(ling the new hearing date, unless 
otherwise ordered. 

(n) Requests for Reporter's Transcript: 
A party desiring a reporter's transcript of any part of any proceedings in 

this court shall file with the clerk of the court an original and two copies of a 
notice designating the portion of the proceedings desired to be transcribed. One 
copy of such notice shall be for the judge and the other for tIl{'. reporter. I~xcept 
in cases where the transnipt is being prepared for all appellate court, the dis­
trict. judg(' before whom the matter is pending shall be supplied with the orig­
inal of til() transcript. The district judge may waive this requirement and the 
reporter shn 11 ascertain whether the requirement is to be waived before pre­
paring the requested transcript. 
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RULE 9. PRE·TRIAL PROCEEDINGS. 


ALL CASES SHALL BE PRETRIED UNLESS WAIVED BY 
ORDER OF THE COURT. 

(a) Notice: After a civil action or proceeding, including admiralty, is at 
issue, unless the court or the judge in charge of the case otherwise directs, the 
clerk will place the cause on calendar for pre-trial conference on the Monday 
nearest 60 days thereafter and will thereupon serve all parties appearing in the 
cause by United States mail a "Notice of Pre-Trial Conference" in the form pre­
scribed by the judge to whom the case is assigned or in the form substantially 
as follows: 

"(Title of Court and Cause ) No.: __________ 
Notice of Pre-Trial Conference 

"This case has been placed on calendar for pre-trial conference in Court­
room No. of this court at ___ o'clock on 19_, pursuant 
to Rule 16 of the Federal Rules of Civil Procedure and Local Rule 9 of this 
court; and unless e.xcused for good cause, each party appearing in the action 
shall be represented at pre-trial conference and at all pre-trial meetings of coun­
sel, by the attorney who is to have charge of the conduct of the trial on behalf of 
such party. 

"The proposed pre-trial conference order mnst be lodged with the clerk 
not later than 5: 00 p.m. on the Wednesday preceding the conference date. 
_________,19_ 

JOHN A. CHILDRESS, Clerk 
By , Deputy" 

(b) Procedure: Upon receiving notice of a pre-trial conference: 
(1) it shaH be the duty of each party and counsel flPpearing to comply 

with all requirements of this rule, unless the court otherwise directs; 
(2) applications to be relieved of compliance maybe made in the manner 

hereinafter provided in subdivisions (h) and (i) ofthis rule; 
(3) all documents, other than exhibits, called for by this rule shall be filed 

in dup1icate and in the form required by local Rule 4. 
(c) Discovery Procedures: As soon as issue is joined, discovery proceed­

ings, including requests for admissions, should begin and all discovery proceed­
ings shall be completed, if possible, prior to the pre-trial conference. 

(d) Mf'etings of Counsel: Not later than 40 days in advance of pre-trial 
conference, the attorneys for the parties shall meet together at a convenient time 
and place for the purpose of arriving at stipulations and agreements all for the 
purpose of simplifying the issues to be tried. At this conference between counsel, 
all exhibits other than those to be used for impeachment shall be exchanged and 
examined and counsel shall also exchange a list of the names and addresses of 
witnesses to be called at the trial including expert witnesses; each photograph, 
map, drawing and the like shall bear, upon the face or the reverse side thereof, a 
concise legend stating the relevant matters of fact as to what is claimed to be 
fairly depicted thereby, and as of what date. Each attorney shall also then make 
known to opposing counsel his contentions regarding the applicable facts by 
law. 



123 


FAILURE TO DISPLAY EXHIBITS TO OPPOSING COUNSEL 
AS REQUIRED BY THESE RULES SHALL AUTHORIZE THE 
COURT TO REFUSE TO ADMIT THE SAME INTO EVIDENCE. 

(e) Memorandum of Contentions of Fact and Law: Not later than 15 
days in advance of pre-trial conferenc(', ('ach party appearing shall serve and 
file ,vith the clerk a "MEMORANDUM OF CONTENTIONS OF FACT 
AND LAW" containing a concise statement of the material facts involved as 
claimed by such party, including: 

(1) 	With respect to negligence cases, the plaintiff shall set forth: 
acts of negligence claimed, 
specifi~ laws and regulations alleged to have been violated, 
a statement as to whether the doctrine of res ipsa loquitur is relied 

upon, and the basis for such reliance, 
a detailed list of personal injuries claimed, 
a detailed list of permanent personal injuries claimed, including the 

nature and extent thereof. 
the age of the plaintiff, 
the life and work expectancy of the plaintiff, if permanent injury is 

claimed, 
an itemized statement of all special damages to date, such as medical, 

hospital, nursing, etc., expenses, with the amonnt and to whom paid, 
a detailed statement of loss of earnings claimed, 
a detailed list of any property damage. 
In wrongful death actions, the further information as follows: 
decedent's date of birth, marital status, including age of surviving 

spouse, employment for five years before date of death, work ex­
pectancy, reasonable probability of promotion, rate of earnings for 
five years before date of death, life expectancy under the mortality 
tables, general physicid condition immediately prior to date of death, 

the names, dates of birth, and relationship of decendent's dependents, 
the amounts of monetary contributions or their equivalent made to each 

of such dependents by decedent for a five-year period prior to date 
of death. A statement of the decedent's personal expenses and a fair 
allocation of the usual family expenses for decedent~s living for a 
period of at least three years prior to the date of death; amount 
claimed for care, advice, nurture, guidance, training, etc., by the 
deceased, if a parent, during the minority of any dependent. 

The defendant shall set forth any acts of contributory negl4gence claimed, 
in addition to any other defenses he intends to interpose. 

(2) 	 In contract cases, the parties shall set forth: 
whether the contract relied on was oral or in writing, specifying the 

writing, 
the date thereof and the parties thereto, 
the terms of the contract which are relied on by the party, 
any collateral oral agreement, if claimed, and the terms thereof, 
any specific breach of contract claimed, 
any misrepresentation of f!l.ct alleged, 
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an itemized statement of damages claimed to have resulted from any 
alleged breach, the source of such information, how computed, and 
any books or records available to sustain such damage claim, 

whether modification of the contract or waiver of covenant is claimed, 
and if so, what modification or ,,"aiver and how accomplished. 

(3) In the event this case does not fall within the above enumerated cate­
gories, counsel shall, nevertheless, set forth their positions with as much detail 
as possible. 

(4) In eminent domain proceedings, additional pre-trial disclosure shall 
be made as follows: 

(A) 	Not later than 30 days in advance of pre-trial conference, each party 
appearing shall serve and file a summary "STATKMENT OF COM­
PARABLE TRANSACTIONS" containing the relevant facts as to 
each sale or other transaction to be relied upon as comparable to the 
taking, including the alleged date of such transaction, the names of 
the parties thereto, and the consideration therefor; together with the 
date of recordation and the book and page or other identification of 
any record of such transaction; and such statements shall be in form 
and content suitable to be presented to the jury as a summary of evi­
dence on the subject; 

(B) 	At least 20 days prior to trial each party appearing shall serve and 
file a "STATEMENT AS TO ,JUST COMPENSATION" setting 
forth a brief schedule of contentions as to the following: (1) the fair 
market value in cash, at the time of taking of the estate or interest 
taken; (2) the maximum amount of any benefit proximately result­
ing from the taking; and (3) the amount of any claimed damage 
proximately resulting from severence. 

(5) In patent ·cases, the parties and attorneys shall comply with the fol­
lowing: 

(A) 	The party contending for validity shall setforth a short specific state­
ment of the party's contentions as to the advance in the art covered by 
the claims in sUlt and all other contentions in support of validity, and 
the party contending for lnvalidity shall set forth a short specific 
statement of its contentions as to the absence of advances in the art, 
and all ot.her contentions adversely affecting validity; 

(B) 	The party contending for the infringement of the patent shall set 
forth a short specific statement of plaintiff's contentions as to how the 
patent or patents arc infr1nged ; 

(C) 	The party contesting the infringement of the patent shall set forth 
a short specific statement of defendant's contentions as to why the 
patent or patents arc not infringed. 

ATTORNEYS SHOULD PREPARE THE CONTENTIONS 
RESPECTING PATENT CLAIMS WITH METICULOUS 
C.\RE SINCE THE COPRT WILL EXPECT THE PARTIES 
TO BE BOPND BY THE INTERPRETATIONS SET FORTH 
IN COMPLIANCE WITH THE ABOVE REQUIREMENTS: 
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(6) Each party shall set forth a brief statement of the points of law and 
a citation of the authorities in support of each point upon which such party 
intends to rely at the trial, which will serve to satisfy the requirements of local 
Rule 12. 

(7) Each party shall set forth a statement of any issues in the pleadings 
which have been abandoned. 

(8) Each party shall set forth a list of all exhibits such party expects to 
offer at the trial other than those to be used for impeachment with a descrip­
tion of each exhibit sufficient for identification, the list being substantially in 
the following form: 

Case Title: Case No. ___ 
LIST OF _______~ EXHIBITS 

NUMBER DATE DATE 
MARKED ADMITTED DESCRIPTION 

INSTRUCTIONS: 
Place case caption at the top as shown, and show "Plaintiff's" or "De­

fendant's" before the word "Exhibits," and, below that, only the spaces labeled 
"Number" and "Description" ate required to be filled in prior to trial. 

Plaintiff shall number exhibits numerically and defendant by alphabetic 
letters, as follows: A to Z; thence AA to AZ; then BA to BZ, etc. 

Consult the judge's clerk concerning problems as to the numbering of 
exhibits. 

(9) Each party shall set forth the names and addresses of all prospective 
witnesses and, in the case of expert witnesses, a narrative statement of the quali­
fications of such witness and the substances of the testimony which such witness 
is expected to give. Only witnesses so listed will be permitted to tE'stify at the 
trial except for good cause shown. 

(f) Conduct of Conference: At pre-trial conference, the court will 
consider: 

(1) .the pleadings, papers, and exhibits then on file, including the stipUla­
tions, statements, and memorandums filed pursuant to this order and all matters 
referred to in F.R. Civ. P:~ Rule 16; 

(2) all motions and other proceedings then pending, including It motion 
to dismiss pursuant to F.R. Ciy. P., Rule 41 (b), "for failure ... to comply 
with these rules or any order of court"; or to imposE' attorney's fees am! costs or 
other penalties pursuant to F.R. Civ. P., Rule ;)7, for failure of a party to com­
ply with the rules as to discovery; or to impose personal liability upon counsel 
for excessive costs pursuant to 28 U.S.C. § 1927 or Local Rule 28; 

(3) any other matters which may be presented relative to parties, process, 
pleading or proof, with a vie\v to simplifying the issues and bringing about a 
just, speedy, and inexpensive determination of the case; and 

(4) upon conclusion of pre-trial conference, the court will set the case for 
trial and enter such further orders as the status of the case may require. 

(g) Pre-Trial Conference Order. Not later than 5: 00 p.m., on the 
\Vednesday prior to the pre-trial conference, plaintiff shall serve and lodge 
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with the clerk a proposed Pre-Trial Conference Order, approved as to form 
and substance by the attorneys for all parties appearing in the case, and in 
form substantially as follows: 

"(Title of Court and Cause) 
No. PRE-TRIAL CONFERENCE ORDER 
"Following pre-trial proceedings pursuant to Rule 16 of the Federal Rules 

of Civil Procedure and Local Rule 9 of this Court, IT IS ORDERED: 
I This is an action for: (Here state nature of action, designate the 

parties and list the pleadings which raise the issues); 
II Federal jurisdiction and venue are invoked upon the ground: (Here 

list a concise statement of the facts requisite to confer federal jurisdiction 
and venue); 

III The following facts are admitted and require no proof: (Here list 
each admitted fact, including jurisdictional facts); 

IV The reservations as to the facts cited in paragraph III above are as 
follows: (Here set forth any objection reserved by any party as to the admisRi­
bility in evidence of any admitted fact and, if desired by any party, lImiting 
the effect of any issue of fact as provided by F.R. Civ. P., Rule 36 (b), or 
Admiralty Rule 32B (b), as the case may be); 

V The following facts, though not admitted, are not to be contested 
at the trial by evidence to the contrary: (Here list each) ; 

VI The following issues of fact, and no others, remained to be litigated 
upon the trial: (Here specify eaeh; a mere geIH'ral statE'ment will not suffice) ; 

VII The exhi.bits to be offered at the trial, togethE'l' with a statement 
of all admissions by and all issues bE'tween the parties with respect thereto, 
are as follows: (Here list all docull1~nts and things intendE'd to be offered 
at the trial by each party, other than those to be used for impeachmE'nt, in 
the sequence proposed to be offered, with a description of each sufficient for 
identification, and a statement of all admissions by and all issues hE'tween any 
of the parties as to the genninenes..<; thereof, the due execution thereof, and 
the truth of relevant matters of fact set forth tll('rein or in any legend affixed 
thereto, together with a statement of any objection reserved as to the admis­
sibility in evidence thereof); 

VIII The following issues of law, and no others, remain to be litigated 
upon the trial: (Here set forth a concise statement of each) ; 

IX The fOl'E'going admissions haying been made by the parties, and 
the parties having specified the foregoing issues of fact and law rC'maining 
to he litigated, this order shall supplement the pleadings HlHl govern the 
course of the trial of this cause, unless modified to prevent manifest injustice. 

_ ....~.__~______, 19_. _._~~.... ____ 
United Stales District .Judge

Approved as to form and cOlltt'nt: 

Attorney for Plaintiff 

Attonley for Defendant 
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(h) Postponement of Hearing: If additional time is required to comply 
with this rule, the parties may submit a timely stipulation signed by all 
counsel, setting forth the reasons and requesting an order of court for con­
tinuance to a stated Monday calendar. Pre-trial conference 'will usually be 
postponed (1) to await completion of all intended discovery procedures, if 
such procedures have been pursued with due diligence; (2) to a wait deter­
mination of a motion for summary judgment pursuant to F.R. eiv. P., Rule 
56; (3) to await determination of a motion to dismiss for lack of jurisdiction 
pursuant to F.R. Civ. P., Rule 12; or (4) to permit the parties time to exhaust 
the possibilities of settlement. Entry of an order postponing the date for pre­
trial conference shall operate ipso facto to extend the various time periods 
fixed by this rule, so that compliances shall be sufficient if made within the 
periods of time specified when computed from the later date so fixed for pre­
trial conference. 

(i) Motions Prior to Conference: In the event of inability to obtain the 
stipulation of counsel is provided in subdivision (h), motions to postpone, 
or to be relieved from compliance with, any of the requirements of this rule 
may be presented at the call of any Monday calendar of the court upon giving 
five-days' written notice. 



APPENDIX I 


STATISTICAL ANALYSIS OF THE IMPACT 

OF DISCOVERY CONTROLS 


The six courts we visited differ greatly in the 
time consumed by discovery in the typical civil 
case. The obvious next question is: to what ex­
tent are the differences in discovery time asso­
ciated with different degrees of control by the 
court? Using a statistical technique .ealled anal­
ysis of variance, we examine here the extent to 
which some of the time differenc.es are asso­
ciated with court-imposed discovery controls. 

It seems best to address the seemingly 
straightforward question of the impact of dis­
covery controls by separating it into several 
component questions, each to he the subject of 
separate calculations. Specifically, we examine 
the impact of strong procedures to impose an 
early discovery cutoff date on the following 
(the numbers and letters correspond to those on 
tables 58, 59, and 60 below) : 

1. Total discovery time, as measured by: 
a. The total time interval from the first 

discovery request by any party to the last 
discovery activity in a case, and 

b. the time interval from the filing of 
the initial complaint until "substantial 
completion of discovery," and 

c. the time from the first discovery re­
quest by any party until "substantial com­
pletion of discovery." 

2. The number of discovery events per .ease, 
measured by a count of all discovery initiatives 
(interrogatories, depositions, requests for pro­
duction of documents, and requests for admis­
sion) , divided by the total number of case."l that 
had at least one discovery event. 

3. Disposition time, measured from filing to 
disposition, excluding the time from settlement 
until statistical closing of the case. Certain case 
types in which discovery is rare are excluded. 
Disposition time is examined for tried cases, for 
settled cases, and for both together. 

The "independent variable," the factor whose 
impact we are measuring, is use of strong con­
trols on discovery time. It has been dear 
throughout this project that the concept of 
"strong control" is complex and elusive. In this 
section, the determination of which cases have 
been the subject of strong controls is made by 
comparing the experience of cases before judges 
with strong controls to the experience of eases 
before other judges. We catr.gorized the judges 
(see table 57) through a two-step process that 
involved both "soft" and "hard" data: observa­
tions and discussions from the phase one court 
visits, supplemented by data gathered later. It 
should be emphasized that the c1assification is 
a somewhat subjective one because the data are 
not sufficiently detailed and uniform to permit 
precise classification of such a c-Omplex, multi­
faceted question. Briefly, a judge appears in the 
"strong controls" column in table 57 only if we 
established that his procedures assure that firm 
and tight discovery cutoff dates are set early in 
all or nearly all appropriate cases. 

The classification of courts in table 57 is 
closely related to the c1assification of judges, 
though the correspondence is not complete. 
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The three court categories are as follows: 
Strongest Controls-All judges assert 

some control. At h'ast 
50 percent of the ac­
tive judges are in 
the "strong" controls 
group. 

Moderate Controls-All judges assert 
some control; less 
than 50 percent are 
in the "strong" con­
troIs group. 

Least Controls -Some judges do not 
control discovery at 
all. 

TABLE 57 

Discovery Controls: Judges 

Limited Not 
Strong controls classified 

Court controls or no (borderline or 
controls limited 

information) 

FL/S .. 7 0 0 
CAlC .... 9 5 2 
MD" . 2 3 2 
LA/E .. 2 5 2 
PAIL .. 6 10 2 
MA ..... 0 5 1 

Total 26 28 9 

Discovery Controls: Courts 

Strongest controls Moderate Least controls 
controls 

FL/S MD PAlE 

CAlC LA/E MA 


Tables 58 and 59 show powerful effects of 
discovery controls. In summary, these effeds 
are: 
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1. Discovery time is much faster In cases 
subject to strong controls 

2. Disposition time is much faster in 
cases subject to strong controls 

3. These savings are achieved without 
any arbitrary limitation on the amount of 
discovery completed. Indeed, ther(' is some­
what more discovery before the "strong 
control" judges (and cOUltS) than the 
others 

Table 58 shows figures for two classifications 
of judges in the six courts. Lines la, lb, and 
le show wide differences in the time consumed 
by discovery, whether defined as the total time 
from first to last activity (line Ill.) , or in either 
of bvo other ways. The succeeding lines show 
corresponding figures for the other variables 
used. Table 59 shows corresponding figures for 
the whole courts. An analysis of variance was 
run to determine the strength of these rela­
tionships. The results appear in Table 60. All 
of the relationships are extremely strong. 
)lost of thE:' l'ffects could have OCCUlTl'd by 
chance not more often than one time in one 
thousand. Thus, the efficacy of discovery con­
trols is demonstrated with regard to both dis­
covery time and disposition time. 

TABLE 58 

Effects of Judicial Controls: Judges 
-.-~---.----

Strong Limited or 
controls no controls 

-------------- .... _._--­

1. Discovery time (days): 
(a) total. ..... 195 311 
(b) filing to completion 

of discovery ...... . 302 423 
(c) first discovery to 

completion of dis­
covery .... 219 318 

L. Discovery events per case. 5.21 3.84 
3. Disposition time (days): 

(a) settled cases ....... . 281 486 
(b) tried cases ... 447 803 
(c) settled or tried 

cases ........... . 304 519 
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TABLE 59 TABLE 60 

Effects of Judicial Controls: Courts Effects of JudIcial Controls: ProbabilitIes of Observllld 
Effects Occurlng by Chance 

Strong· Mod· Least 
est erate controls 

controls controls Judge CoU/1 
effect effect 

1. Discovery time (days): 
(a) total. ............. 181 241 328 


1. Discovery time:
(b) filing to comple· 

(a) Total (1,334>" ........... ...... 0.001 0.001
tion of dis· 
(b) Filing to completion of dis· covery .......... 285 364 429 


covery (897) ................ .001 .004
(c) first discovery to 
(c) First discovery to completion completion of 

of discovery (886) .......... .001 .005
discovery....... 211 256 329 

2. Discovery events per case (1,580) .... .004 .046

2. Discovery events per 
3. Disposition time: case ..... .... ... , .. ' 5.39 3.93 4.14 

(a) Settled cases (1,680) ......... .001 .001
3. Disposition time 
(b) Tried cases (230) ............. .017 .001
(days): 
(c) Settled and tried cases(a) settled cases ...... 262 380 501 

(1,910) ..................... .001 .001
(b) tried cases ........ 394 597 919 

(c) settled or tried 

cases........... 283 402 543 .. The number in parentheses is the number of cases 
in which the named activity was observed. 
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SAMPLE SCHEDULING ORDERS AND STANDING 

ORDERS REGARDING PRETRIAL PREPARATION 


UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

NO. 

ORDER FOR PRETRIAL CONFERENCE 

AND 


XOTICE OF TRIAL 


Pretrial O:mference to be held aL ______________ 

______________, ______________________ , 197 ___ _ 

______________ Trial to be held nt 10: 00 a.m. 

____________________________,197____ . 

before 

JUDGE C. CLYDE ATKINS 

Calendar Call will be at 1 : 45 p.m. 

Thursday, ____________________, 197 ____. 

TIME SCHEDULE 

TEN days prior to P-T Conf. -Attorneys must meet. 
SEYEN days prior to P-T Conf. -Resume of experts' reports must be ex\:hanged. 
FIVE days prior to P-T Conf. -ALL discovery mllSt be completed. 
FIVE days prior to P-T Conf. -ALL motions must be heard. 
FIVE days prior to P-T Conf. -Any memo of law to be tiled. 
FIVE days prior to P-T Conf. -Pre-Trial Stipulation must be filed. 
FIVE days prior to P-T Conf. -Unilateral pre-trial stipulation must be filed. 

TRIAL DATE-Parties must be ready for trial any time after P-T Conf. 

COUNSEL ARE REFERRED TO THE ATTACHED COpy OF 

LOCAL GENERAL RULE 14 
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LOCAL GENERAL RULE 14-PRETRIAL PROCEDURE IN CIVIL ACTIONS 
A. PRETRIAL OONFERENOE MANDA­

TORY. Pretrial conferences pursuant to Rule 
16, Fed. R. Civ. P., shall be held in every civil 
action unless the court specifically orders oth­
erwise. Each party shall be represented at the 
pretrial conference and at meetings held pursu­
ant to paragraph B hereof by the attorney who 
will conduct the trial, except for good cause 
shown a party may be represented by another 
attorney who has complete information about 
the action and is authorized to bind the party. 

B. OOUNSEL MUST MEET. No later than 
thirty days prior to the date of the pretrial 
conference, counsel shall meet at a mutually 
convenient time and place and: 

1. Diseuss settlement. 
2. Prepare a pretrial stipulation in accord­

ance with paragraph C of this rule. 
3. Simplify the issues and stipulate to as 

many facts and issues as possible. 
4. Examine all trial exhibits, except that 

impeachment exhibits need not be revealed. 
5. Furnish opposing counsel names and ad­

dresses of trial witnesses, except that im­
peachment witnesses need not be revealed. 

6. Exchange any additional information as 
may expedite the trial. 
C. PRETRIAL STIPULATION MUST 

BE FILED. It shall be the duty of counsel 
for the plantiff to see that the pretrial stipula­
tion is drawn, executed by counsel for all par­
t.ies, and filed with the Court no later than 
ten days prior to pretrial conference. The pre­
trial stipulation shall contain the following 
statements in separate numbered paragraphs as 
indicated: 

1. The nature of the action. 
2. The basis of federal jurisdiction. 
3. The pleadings raising the issues. 
4. A list of all undisposed of motions or 

other matters requiring action by the 
Court. 

5. A concise statement of stipulated facts 
which will require no proof at trial, with res­
ervations, if any. 

6. A concise statement of facts whith, 

though not admitted, are not to be contested 
at the trial. 

7. A statement in reasonable detail of issues 
of fact which remain to be litigated at trial. 
By way of example, reasonable details of is­
sues of fact would include: (a) As to negli­
gence or contributory negligence, the specific 
acts or omission relied upon; (b) As to dam­
ages, the precise nature and extent of dam­
ages claimed; (c) As to unseaworthiness or 
unsafe condition of a vessel or its equipment, 
the material facts and circumstances relied 
upon; (d) As to breach of contract, the spe­
cific acts or omission relied upon. 

8. A concise statement of issues of law on 
which there is agreement. 

9. A concise statement of issues of law 
which remain for determination by the Court. 

10. Each party's numbered list of trial ex­
hibits, other than impeachment exhibits, with 
objections, if any, to each exhibit, including 
the basis of objections. The list of exhibits 
shall be on separate schedules atta,~hed to 
the stipulation. 

11. Each party's numbered list of trial 
witnesses, with their addresses. Impeachm~nt 
witnesses need not be listed. Expert witnesses 
shall be so designated. 

12. Estimated trial time. 
13. Where attorney's fees may be awarded 

to the prevailing party, an estimate of each 
party as to th~ maximum amonnt properly 
allowable. 
D. UNILATERAL FILING OF PRE­

TRIAL STIPULATION WHERE OOUN­
SEL DO NOT AGREE. If for any reason the 
pretrial stipulation is not executed by aU coun­
sel, each counsel shall file and serve separate pro­
posed pretrial stipulations not later than seven 
days prior to the pretrial conference, with a 
statement of reasons no agreement was reached 
thereon. 

E. REOORD OF PRETRIAL OO.VFER­
ENOE IS PART OF TRIALREOORD. Upon 
the conclusion of the pretrial conference, the 
Court will enter further orders as may bE- appro­
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pi'iate. Thereafter the pretrial stipulation as so 
modified will control the course of the trial, and 
may be thereafter alllended by the Court only to 
prtwent manifest injustice. The record made 
upon the pretrial conference shall be deemed a 
part of the trial record. Provided, however, any 
statement made concerning possible compromise 
settkmellt of any clailll shall not be a part of the 
trial reeor!l, Hllless consented to by all parties 
appearing. 

F. DISC()VEH}' PROCEEDINGS. All dis­
covery proceedings must be completed no later 
than fiftpell days prior to the date of the pre­
trial cOllferf'llCe, unless further time is allowed 
hy onler of the Court for good canse shown. 

G. NEWLY DISOOVERED EVIDENOE 
OR lVITNERSES. If new evidence or wit­
lU'SS(,S 1>1' discovered after the pretrial confer­
ell(,p, the party d('siring their Hse shall imme­
diatply fU\'Ilish complete details thereof and the 
l'PllSOn fOl' late discovery to the Court and to 
opposing connsel. Use may be allowed by til{' 
Comt ill furtherance of the ends of justice. 

H. JfEAlORANDA OF LA lV. Coullsel 
shall sernl and file memoranda treating any un­
llsllal qllPstions of law involved in the trial no 

later than ten days prIOr to the pretrial 
conference. 

1. EXOHANGE REPORTS OF EXPERT 
lVl1'NESSES. Where expert opinion evidence 
is to be offered at trial, a resume of oral or writ­
ten reports of the experts shall be exchanged 
by the parties no later than ten days prior to 
pretrial conference, with c,opies attached to the 
pretdal stipulation. Resumes must disclose the 
expert opinion and its basis on all subjects on 
which the witness will be called upon to testify. 

J. PROPOSED JURY INSTRUOTIONS. 
At the beginning of the trial, counsel shall sub­
mit proposed jury instructions to the Court, 
with copies to all other counsel. Additional in­
stl'llctions covering matters occurring at the 
trinl which could not reasonably be anticipated, 
shall be submitted prior to the conclusion of the 
ta'ltimony. 

K. PENALTY FOR FAILURE TO OOM­
PLY. Failure to comply with the requirements 
of this rule will subject the party or counsel 
to appropriate penalti€'s, including but not lim­
ited to dismissal of the cause, or the striking of 
defenses and entry of judgment. 
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UNITED STATES DISTRICT COURT 


CENTRAL DISTRICT OF CALIFORNIA 


Plaintiff. ) Civil No. 

v. NOTICE OF PRE-TRIAL CON­
_______ FERENCE AND ORDER RE 

Defendant. UNSERVED PARTIES 
TO; 

This case has boon placed on calendar for PRE-TRIAL CONFERENCE 
in Courtroom No. 17 of this Court at . M. on ________, 
19__, Pllrsuant to Rule 16 of the F~deral Rules of Civil Procedure and 
Local Rule 9 of this Court. Unless excused for good cause, each party appear­
ing in the action shall be represented at the Pre-Trial Conference, and at all 
Pre-Trial meetings of counsel, by the attorney who will be in charge of the 
conduct of the trial on behalf of such party. The Court expects a carefully 
prepared proposed Pre-Trial Order and Memorandum of Contentions of Fact 
and Law which documents shall be in full compliance with Local Rule 9 and 
the ADDITIONAL REQUIREMENTS set forth on the following pages. 

If any Defendant [or Third-Party Defendant] has not yet boon served, 
Plaintiff [or Third-Party Plaintiff] shall immediately furnish instructions to 
the Marshal for service of such Defendant or fi1~ a dismissal of such Defendant 
without prejudice. Thirty days from this date, any unserved Defendant [or 
Third-Party Defendant] will be dismissed without prejudice on the Court's 
own motion, unless Plaintiff shows cause to the Court in writing why such 
dismissal should not be made and obtains an Order of the Court extending 
the time for service to be made on such party. 

DATED: __~.____ ~__ 

Harry PregersQn, Judge 
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SPECIAL REQUIREMENTS FOR PRE-TRIAL IN JUDGE PREGERSON'S COURT 


(The requirements of Local Rule 9 shall be 
observed. Howev'Cr, where these Special Re­
quirements and Local Rule 9 are in conflict, 
these Requirements shall govern.) 

1. The proposed Pre-Trial Order must be in 
the Court's hands at least one full week before 
the Pre-Trial Hearing. 

2. It is assumed that counsel at their meet­
ing for the purpose of preparing the proposed 
Pre-Trial Order have considered the following: 

A. Jurisdiction. Plaintiff particularly 
should be absolutely certain of jurisdiction 
since statutes of limitations may bar 'a new 
action if the case is dismissed for lack of 
jurisdiction. 

B. Propriety of parties, correctness of 
identity of legal entities, necessity for ap­
pointment of guardian ad litem, guardian, 
administrator, etc., and validity of appoint­
ment if already made, correctness of desig­
nation of party as partnership, corporation 
or individual d/b/a trade name. 

C. Questions of misjoinder or nonjoinder 
of parties. 

3. Settlement. At the Pre-Trial Conference 
counsel should expect to discuss settlement pos­
sibilities with the Court. If there is even a re­
mete possibility of settlement, counsel are urged 
to discuss it with each other thoroughly before 
undertaking the extensive labor of preparing 
the proposed Pre-Trial Order. Save your time, 
the Court's time, and the client's time. 

4. The proposed Pre-Trial Order shall con­
tain: 

A. A comprehensive written statement of 
all uncontested facts. 

B. An estimate of the number of trial 
days 1'equired. Where counsel cannot agree, 
the estimate of each side should be given. 

C. A statement indicating whether the 
case is a jury or 1wn-jury case. If a jury 
case, whether the jury trial is applicable to 
all aspects of the case or only to certain 
issues, which shall be specified. In jury 
cases, add the following provision: "Pro­
poSed jury instructions and any special 

questions that the Court is asked to put to 
prospective jurors on voir dire, shaJI be 
delivered to the Court and opposing coun­
sel not later than one week prior to the 
trial date." 

The Court has prepared a set of gen­
eral instructions which are applicable 
in most cases. You may obtain a copy 
from the courtroom d'CJ?uty clerk in or· 
der to eliminate duphcatIOn of effort 
in preparing such general instructions. 

In non-jury cases, add the following pro­
vision: "Suggested findings of fact and 
suggested conclusions of law separately 
sta.ted in separately numbered paragraphs 
shall be delivered to the Court and oppos­
ing counsel not later than one week prior 
to the trial date." 

D. A statement that discovery is com­
plete. Except for good cause, all discovery 
shall be completed before the Pre-Trial 
Order is signed 'by the Court. If discovery 
has not been completed, the proposed Pre­
Trial Order shall state what discovery is 
yet to be done by each side, when it is 
scheduled, when it will be completed, and 
whether any problems, such as objections 
or motions, are likely with respect to the 
uncompleted discovery. 

E. A list and description of any law or 
motion matters pending or contemplated. 
If the Court at any prior hearing has indi­
cated that it would decide certain matters 
at the time of Pre-Trial, a brief summary 
of those matters and the position of each 
party with respect thereto should be in­
cluded in the Pre-Trial Order. 

F. A list of all deposition testimony to 
be offered in evidence and a statement of 
any objections to the receipt in evidence of 
any such depo~ition testimony identifying 
the objecting party, the portions objected 
to, and grounds therefor. All irrelevant and 
redundant matter and all colloquy between 
counsel at the deposition must be elimi­
nated when the deposition is read. 
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G. Rule 9(e) (9) requires a list of the 
nam('s and addresses of all prospective wit­
nesses and, as to experts, a narrative state­
nwnt of the qualifications of the witness and 
the suhstance of his testimony. These re­
quirpments must be obeyed in all cases. Ad­
ditionally, in cases estimated to take more 
than four trial days, the general area and 
nature of the testimony should be given for 
each \vitness. The elimination of cumula­
tive witnesses will be appreciated. 

5. In diversity damage suits, there is author­
ity for dismissing the action, either before or 
afto], trial, where it appears that the damages 
could not reasonably come within the $10.000 
jurisdictional limitation. (273 Ii'. 2d 72; 242 Ii'. 
2d 414; 9 Ii'. 2d 637; 213 Ii'. Supp. 564; 82 Ii'. 
Supp. 607; 35 Ii'. Supp. 910.) Therefore, the pro­
posed Pre-Trial Order in such cases shall con­
tain eithC'r a stipulation that $10,000 is involved 
or evidence snpporting the claim thnt, such sum 
could reasonably be awarded. 

6. In complying with Local Rtl.le 9(e) (8), 
for each party, the list of exhibits should first 
list those which are to be admitted without ob­
jection, and then those to which there will be 
objection, noting by whom the objection is made 
(if there are multiple ad"erse parties), the na­
ture of the objection and the authority support­
ing the objection. Markers should be attached 
to all exhibits at the time they are shown to 
opposing counsel during preparation of the 
Pre-Trial Order [Local Rule 9(d)]. A supply 
of marking tags for exhibits may be obtained 
from the courtroom deputy clerk. They should 
be attached to the upper left-hand corner 
wherever possible. 

7. Except for good cause shown, the Court 
will not permit the introduction of any exhibits 
unless they have been listed in the Pre-Trial 
Order, with the exception of exhibits to be used 
solely for the purpose of impeachment; with 
respect to expert witnesses, impeachment ex­
hibits must also be listed or they will llf't be 
permitted to be used at the trial. 

8. The trial will be expedited if, in addition 
to the formal exhibIt, copies are made for op­

posing counsel and a bench book of exhibits 
prepared and delivered to the Comt at the start 
of the trial. 

9. There shall be submitted in ,,,riting, with 
the proposed Pre-Trial Order, any proposed 
amendments of the pleadings. See Local Rule 
4(k). 

10. Note that Local Rule 9(e) requires the 
filing by each side of a separate menwralldum 
of contentions of faCT; and law. The requirement 
that such memoranda be submitted 15 days in 
advance of the Pre-Trial Conference is waived. 
They may be submitted with the proposed Pre­
Trial Order, but not later. The memorandum of 
each side should contain a full exposition of the 
theory of the case and a statement, in narrative 
form, of what the party expects to prove. Please 
include in these memoranda a discussion of any 
difficult or unusual problem of law or evidence 
which is likely to arise during the trial togpther 
with a statement of your contentions thereon 
and the more important authorities. It i,~ (JJ1­

sumed that this memorandum will be the trial 
memorandum for each side. The practice of 
submitting a perfunctory memorandum with 
the Pre-Trial Order, followed by a comprehen­
sive memorandum at the time Of trial. is not 
appreciated in this Court. In addition to the 
above-stated requirements concerning the mem­
oranda, please observe the requirement~ of 
Local Rule 9(e). Read Rule 9(e) carefully. 

11. In addition to the requirements of Local 
Rule 9 (e), the memorandum of contentions of 
fact and law should contain the following: 

A. 'Whenever there is in issue the sea­
worthine.."!S of a vessel or her equipment or 
appliances, or an aUl'ged unsafe condition 
of property, the material facts and cireum­
stances relied upon to estahlish the claimed 
unseaworthy or unsafe condition shan be 
specified with particularity. 

B. Whenever the alleged breach of It 

contractual obligation is in issue, the ad or 
omissions relied upon as constituting the 
claimed breach shall be specified with 
particularity. 
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C. 'Vhenever the meaning of a contract 
or other writing is in issue, all facts and 
circumstances surrounding execution and 
subsequent to execution, both those ad­
mitted and those in issue. which p,ach party 
contends serve to aid interpretation, shall 
be specified with particularity. 

D. 'Vhensver duress or fraud or mistake 
is in issue, the facts and circumstances re­
lied upon as constituting the claimed duress 
or framl or mistake (See Fed. R. Civ. P. 
9(b)) shall be specified with particularity. 

12. If either side has allY requests for the 

trial of certain issues first, or any other sugges­
tion for possibly shortening the trial, thesp 
should be included in the proposed Pre-Trial 
Order. 

10. Should a party or his counsel fail to 
appear at the Pre-Trial Conference or to comply 
with the directions set out aboye, an ex parte 
hearing may be held and judgment of dismissal 
or default or other appropriate judgment en­
tered or sanctions imposed. 

14. Bear in mind that the Pre-Trial Order 
may be amended at any tillle 011 motion to !woid 
manifest injustice. 
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PRETRIAL ORDER OUTLINE 

HONORABLE ROBERT J. WARD 

1. Stipula.ted facts 6. List ot plaintiff's witnesses 
2. Plaintiff's contentions 7. List of defendant's witnesses 
3. Defendant's contentions 8. Time each party requires for trial 
4. List of plaintiff's exhibits and defendant's 9. Issues to be tried 

objections 
5. List of defendant's exhibits and plaintiff's 

objections (Southern District of New York) 



APPENDIX K 

TABLES ON CRIMINAL TIMES 


EXPLANATION OF TABLE SHOWING NUMBER OF DAYS FROM FILING TO DIS­
MISSAL, GUILTY PLEA, OR COMMENCEMENT OF TRIAL 

Table 61 snmmarizes data that has previously information, on the one hand, or the defendant's 
been furnished on a distl'ict-bv-district. basis to first appearance before a judicial officer in the 
the planning groups' establislll?d nnder the district of prosecution, on the other. The table 
Speedy Trial Act of 1974. It is intt'llded to pro­ is based entirely on the first of these alterna­
vide a rough comparative picture of the per­ tives. In that respect, it tends to produce an 
formance of the various district courts in unduly pe&o;imistic picture of the district courts' 
relation to the time limits provided by the performance. Indeed, included ill the table are 
Speedy Trial Act. For the United States as a defendants who were never apprehended, and 
whole, for example, it can be read as saying that to whom the Speedy Trial time limits would 
51.9 percent of the defendants were brought to therefore not have applied at all; such defend­
trial (or otherwise disposed of) within the 70- ants may account for a substantial number of 
day pt'riod that will be pnmissible, in 1979, and the cases with very long disposition times. 
that 78.8 percent wen, brought to trial in the 2. The Speefly Trial Act provides, in 18 
190-day period that was permissible in 1976. U.S.C. § :U61 (h), it number of grounds on 
The performance of individual districts can be which time may be excluded from computations 
compared with those national figures. The data under the act. The times shown in the table, by 
arc subject to several qualifications and limita­ contrast, are gross times, without any allowance 
tions, however, and should be used with con­ for excludable time. In that respect, too, the 
siderable caution. table presents an unduly pessimistic picture of 

The table is based on computation of the the courts' current performance.
elapsed time between the filing of an indictment 3. If a defendant is charged with an offense 
or information and the commencement of trial in an information or indictment, and is subse­
or nontrial disposition through dismissal or quently charged with the same offense in a com­
guilty plea. This approximates the total period 

plaint, information, or indictment, the Speedythat. is the subject of the time limits imposed by 
Trial Act generally requires that the time limits 18 U.S.C. § 8161(c), as added by the Speedy 
on the subsequent charge be calculated as if theyTrial Act of 1974. There are, however, several 
were on the original charge. The data in theimportant respects in which the interval of time 
table, by contrast, are based on counting each in­on which the table is based is different from the 
dictment or information as a separate unit. Inrelevant interval hnder the Speedy Trial Act. 


These are as follows: that respect, the table presents an unduly opti­

1. The Speedy Trial Act provides that the mistic view of the district courts' performance. 

permissible time to arraignment-and hence the In particular, some of the cases with short dis­
total pelmissible time from filing to trial-runs position times in the table may represent super­
from the later of the filing of the indictment or seding indictments or informations. 
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4. Cases transferred from one district to an­
other have been assigned in the table to the 
transferee district, and are not included in the 
figures for the transferor district. In computing 
the time from filing to commencement of trial 
or o1;her disposition, the filing date used was 
the date the case was opened in the transferee 
district. That is not, of course, the relevant date 
under the Speedy Trial Act. In that respect, the 
table tends to produce an overly optimistic view 
of the courts' performance. 

5. In some cases, the month and year of filing 
were available but the day was not. Such cases 
were treated as having been filed on the fif­
teenth day of the month. For the most part, 
that convention should not affect the data sig­
nificantly. But in some cases, the convention 
produced a negative interval-as when a guilty 
T}lea was entered on the fourteenth day of the 

same month in which the case was filed. In those 
cases, the interval between the filing and plea 
(or other disposition) was assumed to be zero, 
or "same day". That of course produces an in­
flation of the numbers in the "same day" col­
umn of the table; the figures in that column 
should be given relatively little credence. 

In addition to the above, certain classes of 
cases are not included in the table. The prin­
cipal excluded category consists of ca~ tried 
before United States magistrates. To the extent 
that the regular statistical system of the Ad­
ministrative Office carries information about 
these cases, they are included. But for the most 
part, they are excluded because they are not 
reported to 'Washington on a case-by-case basis. 
The Speedy Trial Act does apply to magis­
trates' cases other than those for petty offenses. 



TABLE 61 

Number of Days from Filing to Dismissal, Guilty Piea, or Commencement of Trial-Criminal Defendants Terminated In Calendar 1974 

Cumulative p.ercentages • Numbers of defendants 
Circuit 

and 
District 

Same 
day 

40 70 90 130 160 190 220 250 310 370 
days and days and days and days and days and days and days and days and days and days and 

under under under under under under under under under under 

With 
data 

Without 
data Total 

Total. 9.9 36.6 51.9 59.2 70.0 75.1 78.8 81.5 83.6 86.7 89.0 49,426 2,983 52,409 

District of 
Columbia 12.8 34.2 49.8 56.9 65.7 71.8 74.6 76.6 78.6 82.9 86.6 1,175 49 1,224 

First Circuit .... 7.1 23.2 32.9 39.3 49.4 53.7 60.1 64.5 68.2 74.6 77.7 1,016 98 1,114 

Maine ........... 
Massachusetts. 
New Hampshire. 
Rhode Island .... 
Puerto Rico ........ 

11.2 
4.3 
0 
3.3 

13.8 

23.6 
14.6 
16.9 
33.9 
34.5 

46.1 
19.3 
31.0 
54.5 
42.2 

53.9 
22.8 
38.0 
66.1 
50.5 

67.4 
32.0 
63.4 
79.3 
56.0 

73.0 
36.3 
74.6 
81.8 
58.9 

78.7 
43.7 
78.9 
86.0 
65.5 

79.8 
50.2 
80.3 
92.6 
66.9 

79.8 
55.9 
85.9 
94.2 
69.1 

88.8 
64.6 
91.5 
95.9 
73.1 

89.8 
68.7 
93.0 
97.5 
76.0 

89 
460 

71 
121 
275 

9 
69 

1 
8 

11 

98 
529 

72 
129 
286 

I-' 

"'" I-' 

Second Circuit .. 12.9 27.5 35.7 40.1 48.1 53.3 58.4 62.2 65.2 71.2 75.6 4,680 281 4.961 

Connecticut. 13.5 21.5 27.1 31.1 37.5 43.9 48.4 53.2 60.7 71.2 79.1 483 24 507 
New York: 

Northern ...... 12.1 28.0 39.8 48.1 55.7 64.4 70.8 76.5 80.7 84.1 86.4 264 3 267 
Eastern .. 13.3 30.1 36.6 39.6 47.4 51.4 56.3 59.2 62.8 68.3 73.3 1,431 103 1.534 
Southern ... 14.6 29.3 39.4 43.9 52.9 58.3 64.1 67.9 69.3 74.9 79.0 1,903 134 2.037 
Western ..... 7.7 16.2 20.5 23.2 27.1 29.5 33.3 36.7 39.1 46.1 48.3 414 13 427 

Vermont ...... 2.2 29.7 42.7 55.7 68.6 78.9 eO.5 87.0 89.7 93.5 94.6 185 4 189 

Third Circuit.. 4.7 18.7 32.2 40.2 55.1 61.3 65.0 68.3 71.0 74.7 77.9 3,371 156 3.527 

Delaware ...... 5.5 22.1 29.1 33.2 42.7 46.2 47.7 49.7 51.8 53.3 54.8 199 11 210 
New Jersey .. 9.0 14.6 17.8 19.5 27.1 31.4 34.4 38.1 41.3 45.8 51.9 1,016 36 1,052 
Pennsylvania: 

Eastern ...... .9 20.9 43.3 59.7 80.0 87.4 90.8 93.3 95.0 96.8 97.9 1.030 38 1,068 
Middle ..... 4.5 27.5 41.5 50.9 61.5 66.4 69.4 74.7 77.4 81.5 82.6 265 44 309 
Western. 4.5 13.9 26.7 37.3 59.5 69.5 76.3 80.2 83.8 89.6 91.7 531 23 554 

Virgin Islands .. 3.3 23.3 35.2 43.6 59.1 64.2 67.0 70.0 73.6 77.9 83.3 330 4 334 



TABLE 61-Gontinued 

Cumulative percentages" Numbers of defendants 
Circuit 

and Same 40 70 90 130 160 190 220 250 310 370 With Without 
District day days and days and days and days and days and days and days and days and days and days and 

under under under under under under under under under under 
data data Total 

Fourth 
Circuit. 8.4 40.9 60.1 67.8 79.9 84.2 87.3 89.6 90.8 92.6 93.6 4,272 251 4,523 

Maryland 3.4 26.1 46.0 56.4 69.0 74.2 78.3 81.2 83.8 86.1 87.7 1,067 55 1,123 
North Carolina: 

Eastern ... 6.0 29.2 47.4 56.1 73.7 80.0 84.4 86.2 87.1 88.6 90.0 449 20 469 
Middle .... 1.8 55.2 68.1 74.6 87.3 89.9 91.2 93.5 94.3 95.3 97.4 386 9 395 
Western. 7.9 35.7 45.0 51.8 76.2 77.7 86.3 92.7 93.0 97.6 97.9 328 9 337 

South Carolina .. 3.4 41.6 63.9 68.0 82.6 88.4 90.3 92.5 94.5 96.3 96.8 493 16 509 
Virginia: 

Eastern 12.2 46.1 73.6 81.8 87.6 90.7 92.7 93.1 93.5 94.4 95.1 943 124 1,067 
Western .. 31.1 75.9 88.0 94.3 96.7 98.0 98.0 98.0 98.3 98.3 98.7 299 5 304 

West Virginia: -Northern .... 39.1 59.4 62.3 69.6 75.4 84.1 89.9 94.2 94.2 94.2 94.2 69 2 71 ~ 
Southern . 4.6 42.2 57.1 63.0 78.2 84.0 87.4 91.2 92.0 95.0 95.8 238 10 248 

Fifth Circuit .. 7.5 44.3 60.6 68.2 78.2 82.6 85.3 87.5 88.9 90.9 92.5 10,039 858 10,897 

Alabama: 
Northern ... 4.9 59.3 87.3 89.2 93.0 94.2 95.7 96.0 97.1 98.2 98.4 445 87 532 
Middle ....... 8.7 54.2 90.3 92.1 92.8 93.9 94.6 95.3 96.8 97.8 98.6 277 12 289 
Southern .. 11.0 31.7 49.7 70.3 76.6 83.4 84.1 84.8 90.3 92.4 92.4 145 31 176 

Florida: 
Northern ... 11.3 42.5 66.5 74.5 85.8 90.2 93.1 95.6 96.0 96.7 97.1 275 28 303 
Middle. 4.5 23.6 36.5 48.5 65.6 71.3 74.3 77.7 80.0 81.9 85.8 839 100 939 
Southern ..... ,. 5.6 33.1 52.9 65.9 78.4 85.7 87.8 90.4 91.0 92.4 93.6 910 147 1,057 

Georgia: 
Northern ........ 5.0 33.9 47.1 58.5 71.4 78.8 85.6 88.2 90.1 92.7 94.3 756 118 874 
Middle ...... 5.8 51.2 63.9 68.7 79.7 86.9 89.7 92.1 92.1 93.5 94.2 291 34 325 
Southern. 26.9 71.0 78.3 81.7 87.4 91.0 91.9 94.0 94.8 97.4 97.6 420 22 442 

louisiana: 
Eastern ... 5.9 40.8 57.7 64.7 74.0 77.5 81.8 83.4 84.7 86.1 86.9 763 72 835 
Middle .... 3.0 53.8 58.3 60.6 73.5 74.2 78.0 79.5 82.6 88.6 91.7 132 16 148 
Western .... 14.4 34.4 44.0 55.7 69.8 78.7 81.4 87.3 90.7 91.4 95.2 291 15 306 



M ississi ppi: 
Northern .. 3.4 39.6 64.4 73.8 90.6 95.3 95.3 98.0 98.7 99.3 100.0 149 7 156 
Southern . 4.2 36.4 51.7 54.5 68.5 73.4 77.6 86.7 90.9 94.4 94.4 143 0 143 

Texas: 
Northern ...... 7.2 47.5 66.3 74.6 83.2 87.0 89.1 91.3 92.0 94.0 95.1 733 34 767 
Eastern ........ 15.7 48.0 56.6 66.7 74.2 81.3 83.3 87.4 89.4 91.9 92.9 198 5 203 
Southern. 7.9 35.3 52.8 59.5 69.3 73.6 75.9 77.7 79.8 83.4 86.8 1,542 67 1,609 
Western ........ 6.6 57.7 71.4 76.0 84.6 86.8 89.6 91.0 92.0 93.3 94.1 1,354 58 1,412 

Canal Zone ......... 1.1 80.9 91.2 93.4 94.9 95.7 95.7 96.0 96.0 96.5 96.5 376 5 381 

Sixth Circuit. 14.2 38.0 47.7 53.8 63.7 70.0 74.8 78.4 80.9 84.7 88.2 5,285 389 5,674 

Kentucky: 
Eastern ......... 3.6 26.6 38.5 48.2 56.8 64.4 70.4 74.7 78.2 84.2 88.7 533 12 545 
Western ...... 22.6 70.5 84.8 86.6 91.2 93.2 94.9 96.0 97.6 98.2 99.3 455 22 477 

Michigan: 
Eastern ......... 18.4 29.3 34.5 39.2 49.1 56.7 63.4 68.8 72.5 77.7 81.8 1,846 233 2,079 
Western ........ 33.6 45.2 50.5 56.5 64.8 69.1 72.4 74.8 76.7 79.4 81.4 301 16 317 

Ohio 
Northern ....... 7.7 38.7 53.1 62.3 71.8 78.7 82.2 84.7 86.9 89.9 91.5 878 48 926 
Southern ... 21.9 43.5 54.1 58.1 69.3 73,9 79.0 82.1 83.9 87.2 89.7 329 20 349 -l'ennessee: ~ 

Eastern ..... 13.5 64.1 75.3 79.9 82.9 91.1 94.7 96.7 96.7 97.7 98.7 304 16 320 c:o:l 

Middle ....... 1.1 47.2 64.2 72.2 84.1 89.8 92.0 93.8 94.9 96.9 97.4 352 12 364 
Western ....... .3 7.7 15.3 22.3 48.8 53.3 57.1 60.6 62.7 67.6 84.3 287 10 297 

Seventh 
Circuit ...... 3.6 22.5 38.0 48.0 63.7 70.5 74.8 78.3 82.2 87.2 90.1 3,076 203 3,279 

------------­
Illinois: 

Northern .. .7 22.3 38.0 46.3 62.5 69.8 74.8 78.9 83.3 87.8 90.6 1,324 81 1,405 
Eastern ......... 9.1 22.7 37.2 48.3 67.8 72.3 74.4 75.6 76.4 81.8 81.8 242 10 252 
Southem ....... 6.7 22.3 34.8 46.9 64.3 6916 73.7 75.9 81.7 88.8 93.3 224 32 256 

Indiana: 
Northern ........ 7.1 21.2 37.9 46.8 64.8 71.0 75.3 78.5 83.6 88.6 91.1 438 33 471 
Southern ....... 1.6 25.1 43.8 62.9 77.1 85.1 87.1 91.3 93.1 94.9 96.9 450 30 480 

Wisconsin: 
Eastern .... 6.7 20.8 34.8 37.7 45.4 51.1 57.0 59.2 63.4 74.6 81.3 28~ 15 299 
Western ........ 7.9 24.6 32.5 42.1 55.3 64.9 72.8 78.1 80.7 84.2 87.7 114 2 116 



TABLE 61--Continued 

Cumulative percentages & Numbers of defendants 
Circuit 

and Same 40 70 90 130 160 190 220 250 310 370 With Without 
District day days and days and days and days and days and days and days and days and days and days and data data Total 

under under under under under under under under under under 

t.ighth Circuit 8.1 41.7 59.5 66.4 76.8 81.6 85.7 88.4 91.0 93.2 94.9 3,313 155 3,463 

Arkansas: 
Eastern ... 10.8 28.1 49.3 57.6 68.8 76.4 85.8 88.9 91.7 93.4 95.1 288 9 297 
Western ........ 4.2 33.3 60.4 67.7 83.3 86.5 89.6 89.6 92.7 94.8 95.8 96 11 107 

Iowa: 
Northern ........ 15.0 38.3 60.7 78.5 90.7 93.5 95.3 97.2 97.2 97.2 99.1 107 5 112 
Southern ... 7.5 41.2 57.3 67.8 78.9 83.4 87.9 88.9 91.5 92.5 94.5 199 2 201 I-' 

Minnesota .......... 12.5 36.5 57.3 64.9 78.3 84.3 88.9 91.0 91.9 94.2 94.9 433 13 446 :t: 
Missouri: 

Eastern ......... 4.9 43.1 68.1 73.9 79.0 85.9 90.8 92.0 93.7 96.3 96.8 348 30 378 
Western ........ 3.9 55.1 71.0 75.9 84.7 87.7 90.2 92.3 93.9 95.9 97.1 1,157 48 1,205 

Nebraska ........... 10.7 30.7 39.1 46.5 65.1 71.6 75.8 78.6 83.3 85.1 87.9 215 25 240 
North Dakota. 11.6 30.5 11.9.4 60.4 65.9 67.7 70.1 76.8 90.9 95.7 97.6 164 3 167 
South Da kota ...... 14.7 27.5 38.9 44.1 55.9 62.4 67.3 74.8 77.8 81.0 85.6 306 9 315 

Ninth Circuit .. 12.3 39.5 57.1 64.9 75.4 80.3 83.4 85.8 87.4 89.9 91.4 11,006 454 11,460 

Alaska .............. 11.2 46.8 60.5 67.3 75.1 81.0 83.9 85.4 89.3 90.7 92.2 205 27 232 

Arizona ............. 4.8 37.7 64.2 70.0 80.0 82.7 84.8 85.9 86.5 87.8 88.6 1,593 46 1,639 




California: 
Northern ........ 10.8 28.2 41.3 51.1 64.8 70.5 73.3 75.5 77.1 80.1 82.1 1,051 39 1,090 
Eastern ...... 17.3 54.9 65.2 70.8 78.5 81.5 84.8 87.5 89.8 92.5 94.1 1,004 87 1,091 
Central. ........ 4.7 37.4 60.3 71.1 80.5 84.8 88.0 89.8 90.8 93.4 94.8 2,229 35 2,264 
Southern .. 22.7 41.8 56.7 63.3 73.8 79.0 81.9 85.2 87.7 90.4 91.9 3,068 134 3,202 

Hawaii .............. 9.2 25.9 28.5 32.0 41.2 50.9 56.6 61.0 62.7 67.5 73.7 228 7 235 
Idaho.............. 7.2 37.6 ,}8.4 64.0 70.4 80.8 84.0 87.2 88.0 93.6 96.0 125 6 131 
Montana ............ 17.7 49.6 62.4 70.9 81.6 83.0 85.8 90.1 90.8 95.0 95.0 141 4 145 
Nevada ............. 4.7 29.0 43.6 56.1 71.7 81.3 89.4 92.5 93.1 95.6 96.9 321 22 343 
Oregon ...... ... .. 11.8 43.2 60.6 67.9 78.0 82.9 86.8 90.2 91.3 92.3 94.4 287 10 297 
Wash i ngton: 

Eastern ........ 15.7 33.6 50.0 56.7 72.4 77.6 82.8 83.6 86.6 89.6 89.6 134 4 138 
Western ........ 8.0 44.4 64.3 72.5 83.6 90.9 92.4 93.9 95.4 97.8 97.8 588 22 560 

Guam ............... 0 11.0 13.4 31.7 51.2 61.0 70.7 72.0 72.0 72.0 78.0 82 11 93 

Tenth Circuit 15.4 42.3 62.0 70.5 80.7 85.6 89.1 91.0 92.3 94.2 95.3 2,193 89 2,282 ..­
Colorado ........ 3.0 32.6 59.7 73.1 88.0 92.3 95.0 96.1 96.5 97.0 97.5 635 15 650 

t+>­c:;n 

Kansas ............. 12.7 34.2 50.8 57.6 69.9 77.0 84.0 87.7 90.2 94.9 96.1 512 20 532 
New Mexico ....... 25.2 48.9 64.0 72.3 78.6 84.9 87.9 90.2 91.4 92.2 93.5 397 8 405 
Oklahoma: 

Northern ........ 20.4 52.1 67.6 74.6 76.8 80.3 81.0 81.0 83.1 84.5 87.3 142 17 159 
Eastern ......... 10.6 64.7 76.5 80.0 84.7 90.6 91.8 92.9 94.1 94.1 94.1 85 5 90 
Western ........ 17.6 46.0 75.6 80.4 87.2 88.0 91.2 92.8 93.6 94.0 94.8 250 11 261 

Utah ................ 16.0 37.0 44.4 48.1 64.2 72.8 74.1 75.3 77.8 88.9 95.1 81 12 93 
Wyoming .......... 64.8 85.7 87.9 93.4 98.9 100.0 100.0 100.0 100.0 100.0 100.0 91 1 92 

.. The percentages are based on the number of defendants for whom a substantial concern. 
data was available. There is no reason to assume that the defendants for The data in this table are subject to several important limitations and 
whom data was not available would be s~milarly distributed. In most dis· qualifications, which are set forth in the accompanying explanation. 
tricts. however, the number without data is small enough so that this is not 



APPENDIX L 


LOCAL RULE 25 (B), 

SOUTHERN DISTRICT OF FLORIDA 


B. ARRAIGNMENTS IN CRIMINAL FELONY CASES 

(1) Not guilty pleas. All United States 
Magistrates in this District are authorized to 
accept not guilty pleas, assign trial dates and 
enter the standard dlRcovery order of this 
Court. 

(2) Guilty or nolo contendere pleas. Before 
a plea of guilty or nolo contendere is tendered 
to any felony charge, the defendant and his 
counsel shall file a written petition to enter 
such a plea. The petition shall be presented to 
a United States Magistrate in open court. The 
United States Magistrate shall review the peti­
tion and determine whether it is presented 
freely, voluntarily and with full understanding 
of its contents. Upon such a determination, the 
United States Magistrate shall recommend to 
the District Court that the, defendant appear 
before a District Judge for acceptance of the 
plea of guilty or nolo contendere pursuant to 
Rule 11 of the Federal Rules of Criminal 
Procedure. 

The United States i\fagistrate may al~o ob­
tain written authorization from the defendant 
allowing a presentence investigation and report 
to be pre.'lented to a District Judge prior to 
the acceptance of the guilty plea. If a District 
Judge has had access to a presentence investi­
gation report but does not accept the plea of 
guilty or nolo contendere, the case may be t rans­
ferred to another District Judge for trial. 

A form entitled Petition to Enter Plea of 
GuiltyIN010 Contendere Plea has been prepared 
by the Court. This form will be supplied bv any 
United States Magistrate or the Clerk of the 
Court. All petitions to enter a plea of guilty 
or nolo contendere shall be on the official form. 

Notwithstanding any provision of this rule, 
a District Judge may order the requirements 
of this rule waived and accept a guilty or nolo 
contendere plea in any case without a written 
petition. 
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TABLE 62 


Trials Completed as a Percentage of Case Terminations 


1976 1975 1974 1973 1972 1971 

MA. 5.4 4.5 5.4 6.5 7.9 9.6 
LA/E .... 11.1 12.1 12.7 11.6 11.4 12.0 
FL/S ...... 11.1 15.9 16.2 16.8 13.6 12.7 
CAlC .. 11.1 10.2 12.5 16.0 16.8 19.7 
MD.... 11.8 14.5 17.8 14.2 10.1 9.5 
PA/E. 15.0 14.4 14.1 13.9 14.1 13.0 
KY/E . 10.3 10.8 12.4 17.6 16.0 18.6 
AL/N. 14.2 19.8 19.3 18.6 22.1 20.9 
NM .. 22.1 20.7 22.8 22.7 25.4 29.7 
WI/E .... 8.9 8.2 8.9 9.6 7.7 8.8 

All districts .... 12.7 12.9 13.2 13.8 13.1 13.9 



TABLE 63 

Distribution of Long Trials (20 Days or More) Among United States District Courts 

Impact per judgeship Impact per judge· 
Long 

District 
Number 

of 
judges 

Number 
of 

trials 

Number 
of 

long 
trials 

trials 
per 

1.000 
trials 

Total 
long 
trial 
days 

Average 
length 
of long 
trials 

Number 
of long 

trials per 
judge 

(5 years) 

Days 
spent on 

long trials 
per judge 
per year 

Interval 
(months) 
between 

long trials 
for each 

Number 
of long 

trials per 
judge 

(5 years) 

Days 
spent on 

long trials 
per judge 
per year 

Interval 
(months) 
between 

long tria~s 
for each 

judge judge 

First Circuit: 
Maine, I 219 0 4.2 0 , ............. , ............ ' ....... " 
Massachusetts, 6 944 4 96 24.0 .67 3.2 90 .71 3.42 84.2 
New Hampshire, 1 367 0 
Rhode Island, 2 248 5 20.2 214 42.8 2.5 21.4 20.2 2.5 21.4 24.0 
Puerto Rico, , , , , 3 760 2 2.6 51 25.5 .67 3.4 2.6 .76 3.9 79.1 

Second Circuit: I-' 

Connecticut, " 4 911 6 6.6 193 32.2 1.50 9.6 6.6 1.53 9.9 39.1 ~ 
Northern New York, 2 350 0 o ", 
Eastern New York, , , , , ' 9 2.021 15 7.4 439 29.3 1.67 9.7 7.4 1.84 10.8 32.5 
Southern New York, , ' 27 3.799 44 11.6 1.354 30.8 1.63 10.0 11.6 1.91 11.8 31.4 
Western New York, 3 573 2 73 36.5 .67 4.9 3.5 .71 5.2 84.6 
Vermont', . 2 521 0, 0 , ........... 

Third Circuit: 
Delaware, ' 3 271 0, 0 
New Jersey, 9 1,604 15 9.3 476 31.7 1.67 10.6 .36 1.86 11.8 32.2 
Eastern Pennsylvania, 19 3.232 19 5.9 569 29.9 1.00 6.0 60 1.09 6.5 55.2 
Middle Pennsylvania, 4 1.200 1 8.3 54 54.0 .25 2.7 240 .25 2.7 235.8 
Western Pennsylvania 10 2.101 10 4.7 326 32.6 1.00 6.5 60 1.03 6.7 57.9 
Virgin Islands" 2 703 0, 0, 



Fourth Circuit: 
Maryland ....... 7 1,599 14 8.7 482 34.4 2.00 13.8 .30 2.14 14.7 28.1 
Eastern North Carolina. 3 390 0 0 
Middle North Carolina .. 2 498 0 O. 
Western North Carolina 2 708 O. 0 
South Carolina ......... 5 1,127 0 o ... 
Eastern Virg inia ..... 6 2,227 O. O. 
Western Virginia ........ 2 279 O. 0 
Northern West Virginia. 1'h 327 o " 0 
Southern West Virginia. 2'h 610 0 0 

Fifth Circuit: 
Northern Alabama .... 4 1,660 3 1.8 118 39.3 .75 5.9 .20 .72 6.2 76.4 
Middle Alabama ........ 2 567 O. 0 
Southern Alabama ...... 2 572 3 5.2 84 28.0 1.50 8.4 .40 1.51 8.5 39.6 
Northern Florida ..... 2 473 1 2.1 22 22.0 .50 2.2 120 .56 2.5 106.1 ..... 
Middle Florida ....... 6 1,843 14 7.6 586 41.8 2.33 19.5 25.7 2.39 20.0 25.1 ".. 

Southern Florida .. '" 7 2,428 5 2.0 215 43.0 .71 6.1 24 .74 6.4 81.1 
~ 

Northern Georgia ..... 6 2,279 5 2.2 133 26.6 .83 4.4 72 .88 4.7 68.0 
Middle Georgia ...... 2 577 1 1.7 21 21.0 .50 2.1 120 .50 2.1 120.0 
Southern Georgia .... 2 591 0 o ... 
Eastern Louisiana ... 9 2,538 1 .4 24 24.0 .11 .5 540 .12 .5 515.1 
Middle louisiana .... 1 185 0 0 
Western Louisiana 4 795 O. 0 
Northern Mississippi. 2 677 0 0 .. " .." '" 

Southern Mississippi. 3 735 1 1.4 22 22.0 .33 1.5 180 .33 1.5 180.0 
Northern Texas ... 6 1,542 2 1.3 50 29.0 .33 1.9 180 .35 2.0 172.7 
Eastern Texas .... 3 902 1 1.1 26 26.0 .33 1.7 180 .34 1.8 174.1 
Southern Texas ..... 8 2,195 8 3.6 214 26.7 1.00 5.3 60 1.03 5.5 58.2 
Western Texas ...... 5 1,155 2 1.7 57 28.5 .40 2.3 150 .42 2.4 143.0 
Canal Zone .... 1 761 1 1.3 21 21.0 .01 4.2 60 .01 4.2 60.0 



TABLE 63-Continued 

Long 
Impact per judgeship Impact per judge" 

District 
Number 

of 
Number 

of 
Number 

of 
trials 
per 

Total 
long 

Average 
length 

Number 
of long 

Days 
spent on 

Interval 
(months) 

Number 
of long 

Days 
spent on 

Interval 
(months) 

judges trials long 
trials 

1,000 
trials 

trial 
days 

of long 
trials 

trials per 
judge 

(5 years) 

long trials 
per judge 
per year 

between 
long trials 
for each 

judge 

trials per 
judge 

.(5 years) 

long trials 
per judge 
per year 

between 
long trials 
for each 

judge 

Sixth Circuit: 
Eastern Kentucky .... 2]12 789 2 2.5 59 29.5 .80 4.7 75 .95 5.6 60.3 
Western Kentucky ...... 3]12 515 1 1.9 39 39.0 .28 2.2 210 .32 2.5 106.4 
Eastern Michigan ..... 10 2,406 31 12.9 1,058 34.1 3.10 21.2 19.3 3.35 22.9 17.9 
Western Michigan ..... 2 439 3 6.8 77 25.7 1.5 7.7 40 1.56 8.0 38.4 
Northern Ohio ........... 8 2,593 10 3.8 288 28.8 1.25 7.2 48 1.28 7.4 45.8 
Southern Ohio. .. . ..... 5 834 1 1.2 36 36.0 .2 1.4 300 .23 1.7 259.8 
Eastern Tennessee ...... 3 1,094 1 .9 28 28.0 .33 1.9 100 .33 1.1 100.0 
Middle Tennessee ...... 
Western Tennessee ..... 

2 
3 

838 
1,061 

1 
3 

1.2 
2.8 

22 
85 

22.0 
28.3 

.5 
.01 

2.2 
5.7 

120 
60 

.52 
1.04 

2.3 
5.9 

116.2 
57.9 

I-'­
<:.rc 
0 

Seventh Circuit: 
Northern Illinois ....... 13 1,823 29 15.9 976 33.6 2.23 15.0 26.9 2.41 16.2 24.8 
Eastern Illinois ....... 2 630 O. 0 
Southern Illinois ........ 2 280 1 3.6 26 26.0 .5 2.6 120 .5 2.6 120.0 
Northern Indiana ........ 3 773 1 1.3 29 29.0 .33 1.9 100 .37 2.2 160.7 
Eastern Indiana ......... 4 1,049 4 3.8 128 32.0 .01 6.4 60 .01 6.4 60.0 
Eastern Wisconsin ..... 3 378 4 10.6 113 28.2 1.33 7.5 45 1.70 9.6 35.2 
Western Wisconsin 1 178 1 5.6 32 32.0 .01 6.4 60 .01 6.4 60.0 

Eighth Circuit: 
Eastern Arkansas ... 2 732 4 5.5 102 25.5 .02 10.2 30 2.05 10.4 29.2 
Western Arkansas .. 2 357 0 0 
Northern Iowa. 1]12 223 2 9.0 138 69.0 1.33 18.4 45 1.33 18.4 45.0 
Southern Iowa .. 1]12 569 0 o ... 
Minnesota ..... 4 1,137 12 10.5 761 63.4 3.0 38.0 20 3.15 39.9 19.1 
Eastern Missol,lri ...... 4 1,117 .9 20 20.0 .25 .1 240 .26 1.0 233.2 
Western Missouri ....... 4 1,085 1 .9 33 33.0 .25 1.6 240 .25 1.6 240.0 
Nebraska ............. 3 654 3 4.6 68 22.7 .01 4.5 60 1.08 4.9 55.3 
Northern Dakota. . ..... 2 327 2 6.1 60 30 .01 6 60 1 6.0 60.0 
Southern Dakota. . .. . .. 2 463 1 2.1 122 122.0 .5 12.2 120 .5 12.2 120.0 



North Circuit: 
Alaska ... 2 147 0 o ....................... . , ............... - ..... ..... .... ............ ..... ...... 
Arizona ......... 5 2,169 4 1.8 107 26.7 .8 4.3 75 .81 4.3 73.7 
Northern California .... 11 2,373 32 13.5 974 30.4 2.9 17.7 20.6 3.15 19.2 19.0 
Eastern California ... 3 649 9 13.9 276 30.7 3.0 18.4 20 .03 18.4 20.0 
Central California ....... 16 3,482 29 8.3 1,107 38.2 1.8 13.8 33.1 1.90 14.5 31.5 
Southern California ... 5 1,388 7 5.3 248 35.4 1.4 9.9 42.8 1.49 10.6 40.1 
Hawaii. ........ 2 187 4 21.4 92 23.0 2.0 9.2 30 2.17 10.0 27.6 
Idaho ........... 2 183 1 5.5 70 70.0 .5 7 120 .50 7.0 119.5 
Montana ... ..... ,., .. 2 329 1 3.0 21 21.0 .5 2.1 120 .5 2.1 120.0 
Nevada. 2 439 2 4.5 43 21.5 .1 4.3 60 1 4.3 60.0 
Oregon ................ 3 1,089 2 1.8 54 27.0 .6i 3.6 90 .73 3.9 82.3 
Eastern Washington .... m 280 0 0 .. ......... ., ..................... .... 

<:n
Western Washington ... 3li2 872 1 1.1 20 20.0 .28 1.1 210 .31 1.2 192.5 .... 
Guam ................. 28 . . o .............................. " .... , ......... . ................. 

Tenth Circuit: 
Colorado ..... 4 1,521 1 .6 20 20.0 .2 .1 240 .27 1.1 225.3 
Kansas ............... " 4 882 6 6.8 163 27.2 1.5 8.1 40 1.58 8.6 37.9 
New Mexico ............ 3 1,137 1 .9 32 32.0 .33 2.1 180 .34 2.18 176.0 

6bOklahoma ............. 1,372 2 1.4 65 32.5 .33 2.2 180 .34 2.24 173.9 

Utah .................. 2 413 1 2.4 44 44.0 .5 4.4 120 .50 4.4 120.0 

Wyoming .... .. , .... 1 243 o ... o ............ . .......... - . ........ 

District of Columbia ... 15 3,406 11 .......... 377 34.3 .73 5.0 81.8 0.74 5.0 81.4 


aAdjusted for vacancies durir.g five·year period. b All three districts-shared judges. 



TABLE 64 

Distribution of Long Trials (20 Days or More) by Circuit 

Impact per judgeship Impact per judge" 

Number Long trials Average Days spent Interval Days spent Interval 
Circuit Number of long per 1.000 Total long length of Number of on long (months) Number of on long (months) 

of trials trials trials trial days long trials long trials trials per between long trials trials per between 
per judge judge per long trials per judge judge per long trials 
(5 years) year for each (5 years) year for each 

judge judge 
~~--- ~ 

Fi rst .... ~ ... 2,538 11 .43 362 32.9 .85 5.57 70.9 .90 5.9 66.8 I-' 

Second. 8,175 67 .81 2,059 30.73 1.42 8.76 42.1 1.61 9.9 37.3 
CJl 
I>:i 

Third 9,106 47 .51 1,478 31.45 1.00 6.29 60.0 1.07 6.7 56.0 
Fourth ~ 7,765 14 .18 482 34.42 .45 3.11 133 .48 3.3 125.8 
Fifth. 22,648 50 .22 1,601 32.02 .67 4.27 90 .69 4.4 86.4 
Sixth .. 10,559 53 .50 1,692 31.92 1.36 8.68 44.1 1.46 9.3 41.1 
Seventh .. 5,341 40 .75 1,304 32.6 1.43 9.31 42 1.54 10.0 39.0 
Eighth 6,764 26 .38 1,304 50.15 1.00 10.03 60 1.02 10.3 58.4 
Ninth. 13,884 91 .65 3,013 33.11 1.54 10.21 38.9 1.63 10.8 36.7 
Tenth 5,568 11 .20 324 29.45 .55 3.24 109.1 .57 3.36 105.1 

All courts ... 95,624 419 .44 13,e29 33.00 1.05 6.91 57.3 1.11 7.34 53.9 

&Adjusted for vacancies during five·year period. 



APPENDIX M 


NOTES ON COUNTING OPINIONS 

PREPARED AND PUBLISHED 


Tables 28 and 29 and figUl'c 4 are based on a 
tabulation of all opinions published in Federal 
SUP1)lement and Federal Rules Decisions dur­
ing the period January, 197'3-June, 197'4. We 
tabulated opinions this way because the only 
basis on \vhich opinion ,,,riting could be meas­
ured was from published sources. Although 
differences among judges in the proportion of 
opinions publishe,d may be great, casting some 
doubt on the usefulness of the figures in these 
tables, we feel that the tables show important 
findings. The differences shown among courts' 
publication rates are so grf'ut that they seem 
likely to be significant. There is also a posith'e 
reason for interest in the number of published 
opinions, as opposed to opinions pr£~pared and 
not published. It would appear logical that 
prepal'ation of an opinion for publication would 
normally take longer than preparatioil for the 
partif.'s only. 

There are several reasons to think that these 
figures roughly represent relative rates of opin­
ion preparation in a satisfactory way. First, 

judges are under some pressure from attorneys 
and West Publishing Company to publish all 
of their written opinions. Second, differences 
shown among courts are SUppol'tf.'d by our 
observations in the various districts. Third, the 
attempt to control publication policy repre­
sented by table 29 does not show substantially 
different results from those in table 28. 

Findings of fact and conclusions of law are 
probably the tasks represented most poorly. 
They are prepared in some form in all nonjury 
cases, though in some courts the judge may de­
liver findings and conclusions orally. ,Judges 
may differ more widely in their publications 
habits regarding findings and conclusions than 
in other types of work. We can show, however, 
that the courts with high publication rates do 
not appear so simply bf.'cause more findings and 
conclusions are published. For example, only 39 
of the 447' published opinions in Eastern Penn­
sylvania concerned final judgment in nonjnry 
cases, compared to a larger portion in other 
places. 
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