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FOREWORD
By Honorable Walter E. Hoffman

It is with great pleasure that I prepare a foreword for this report on the
District Court Studies Project, during the final week of my tenure as director
of the Federal Judicial Center. As the first district judge to serve in this
capacity, it has been my special privilege and interest to direct the work of this
project, work which comes to fruition in this report and in others to follow.

I believe that the work represented here continues a long search for the
best and most effective case management procedures, consistent with the highest
possible standard of justice. My distinguished predecessors, Justice Tom C.
Clark and Judge Alfred P. Murrah, emphasized and reemphasized the im-
portant responsibility of the federal judiciary to take positive steps to assure
that each case is managed in a way that will “secure the just, speedy, and
inexpensive determination of every action.” Much discussion, many procedures,
and many proposals have come out of their work and the discussion they encour-
aged, at the Federal Judicial Center and elsewhere. I believe this report adds
significantly to the dialogue by adding new information on the actual results
of different procedures used by judges and courts around the country.

I am sometimes asked why we at the Federal Judicial Center are so con-
cerned about speedy disposition of cases, especially civil cases. It seems to me
there are several straightforward reasons for courts to take special responsibility
to assure that cases are handled speedily. First, there is a public demand for all
matters—Dbusiness, personal, and legal-—to be handled promptly. Another rea-
son is expense: I have a strong feeling that almost any case will be more expen-
sive if it is handled over a two-year period than if it can be brought to trial in
six or nine months. Third, for many, defendants as well as plaintiffs, justice
delayed may be justice denied or justice mitigated in quality. The uncertainty
of personal and business affairs attendant upon delay in resolution greatly
affects all litigants. Finally, old cases are harder to try, and harder to try well.
Every type of evidence deteriorates with the passage of time. Also, lawyers are
less keen, witnesses are harder to locate, and every type of confusion and slipup
is more likely. For all these reasons, it has seemed clear that courts must take
responsibility to bring every case to completion as rapidly as possible, consis-
tent with the imperatives of justice. The information in this report indicates to
me that most courts could bring their cases to fruition much faster than they are
doing now,

It is my great hope that this research will be useful to the courts. I am cer-
tain that the Federal Judicial Center, under the leadership of my distinguished
successor, A.. Leo Levin, will continue to provide any assistance it can.

July 12, 1977
vii
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SUMMARY AND RECOMMENDATIONS

This volume reports the overall vesults of the District Conrt Studies Proj-
ect, a Jong-range effort by the Federal Judicial Center to assist the work of the
United States district courts. Other reports in this series treat civil discovery,
pleadings, motions, and other topics. The goal of the project is to help the courts
achieve and veconcile the purposes stated in rule 1 of the Federal Rules of Civil
Procedure: “to secure the just, speedy, and mexpensive determination of every
action.” Specifically, the project has been designed to determine what pro-
cedures are associated with the greatest possible speed and productivity, con-
sistent with the highest standards of justice. A secondary goal is to determine
precisely what some of the statistical measures in nse actually measure, This
report is based on visits to ten conrts. Tt presents extensive data from the civil
dockets of six of those conrts. The visits included detailed discussions with
jndges and most supporting personnel, and observation of the widest possible
variety of proceedings.

The project is the first systematic attempt to relate procedures used in
diffevent districts to their statistical vesults. Like the practice of law generally,
the federal eourt system is highly loealize:l. Few judges or lawyers regularly
work on matters of day-to-day procedure with their connterparts in other states,
For that reason, it is widely assnmed in conrts (often incorrectly) that “what
is, must be.” Althongh individual judges frequently visit other districts, they
rarely have an opportunity to look in a systematic way at the practice of law
in other distriets, or to examine the factors that may lead to statistical differ-
ences between theilr own districts and others. Tudeed, in lavge courts there are
few opportunities for judges to learn in detail the procedures nsed by other
judges of the same bench. A central purpose here is to assist judges and eownts
in learning from one another’s experience.

The following factors primarily distinguish the fast and/or highly pro-
ductive courts from the others:

An automatic procedure assures, for every civil case, that pleadings
are strictly monitored, discovery begins gnickly and is completed within a rea-
sonable time, and a prompt trial follows if needed. These procedures are auto-
matie in that they ave invoked at the start of every case, subject only to a small
number of necessary exceptions. Although all the conrts visited have procedures
designed to achieve early and effective control, most do not attain that goal. In
slow courts, much of the time during which a typical case is pending is either
unused or violates the time limits in the Federal Rules of Civil Procedure.

Procedures minimize or eliminate judges’ investment of time through
the early stages of a case, until discovery is complete. Docket control, attorney
contacts, and most conferences are delegated, generally to the courtroom deputy
clerk or a magistrate. A case comes to the judge’s attention only when he is

ix



indispensable to resolve preliminary matters, handle dispositive motions, or
plan the preparation of an exceptionally complex case.

The role of the court in settlement is minimized; judges are highly
selective in initiating settlement negotiations, and normally do so only when a
case is ready, or nearly ready, for trial. Some judges also arrange to raise the
issue early in each case, or have a magistrate do so.

Relatively few written opinions are prepared for publication.

All proceedings that do not specifically require a confidential atmosphere
are held in open court.

We recommend that widespread adoption of these approaches be consid-
ered. It appears that many courts could strengthen and refine their procedures
in ways suggested by the data and discussion in this report. It should be noted,
however, that courts with a weak internal governance system have great diffi-
culty taking effective policy action.

During the visits, several judges expressed concern that efforts to improve
the speed and efficiency of the federal courts might diminish the quality of
justice rendered. Because this possibility greatly concerns the Federal Judicial
Center, we attempted to determine, in the most conerete form possible, the
precise dangers envisioned and the degree to which they are characteristic of
the courts using approaches we recommend here.

Since it would be both presumptuous and futile to attempt a comprehen-
sive evaluation of the quality of justice in these courts, we addressed this issue
more narrowly. Eengthy return meetings were held with the judges who seemed
most concerned about the conflict, implied in rule 1, in simultaneously securing
“just, speedy, and inexpensive determination of every action.” Much of the con-
flict seemed to evaporate. The concerns expressed involved primarily the last
stages of a case, especially excessive pressure by judges to rush a case to trial.
The factors listed above, in contrast, lead to speed and efficiency earlier, dur-
ing preparation of the case for trial. They. are compatible with last-minute
calendar adjustments, for good cause.

The District Court Studies Project research revealed problems with some
widely accepted opinions about speed and productivity, such as:

41t all comes down to strong case management.” Most courts visited are
characterized by “strong case management” in one form or another. The differ-
ences lie in the relative effectiveness of alternative forms of case management.

—*It all comes down to the personalities of the individual judges.” Two
strong indications to the contrary are: (1) the finding that individual judges’
rates of terminations per year accord more with their own courts’ than with
the average for the federal judiciary, and (2) our observation that judges who
appear to be personally efficient (or inefficient) are as likely to be found on one
court as on another. Although judges’ personalities (and skills, and attitudes)
do affect their own work greatly, it does not appear that differences in judges’
personalities explain much of the difference between one court and another.

—HFundamental” differences in the bar. Bar practices clearly differ in the
ten districts, and these differences affect the efficiency of the courts. However,
the differences are neither accidental nor necessarily permanent. Many courts
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have changed the practices of their bars, as a matter of policy, over a period of
years, Others probably could do so as well.

—“Backlog.” If this term is taken to include only cases in which litigants
are awaiting court action of some kind (conferences, trial, ruling, ete.), few of
the courts visited had a heavy backlog at the time of our visit. The major factors
causing delay or inefficiency lie elsewhere.

—Differences in case complerity. The fastest courts process most types of
cases relatively quickly, and the slowest courts process most types of cases rel-
atively slowly. Thus, differences in case complexity cannot account for differ-
ences in overall disposition time.

—Hard work or laziness. Most judges in all courts visited work extremely
hard, as do most of their support personnel. We saw relatively little differ-
ence among.courts in this respect. Work weeks longer than forty hours were
routine, especially on the part of judges. Although long hours were especially
common in certain courts, the differences were not great enough to explain the
wide differences in termination rates among the courts.

—* A comprehensive pretrial order is essential.” None of the courts en-
forced this requirement fully in routine cases. The ones that enforced it most
vigorously were not necessarily the speediest or most efficient.

—“Get the lawyers in early and often.” Our observations suggest that fre-
quent conferences are a poor use of time.

—“Don’t waste time on oral argument.” Oral proceedings are normal in
some courts with excellent records.

In sum, the project casts doubt on certain widely accepted opinions, but
supports others, We hope the detailed findings that follow will assist judges
and their staffs in the constant search for the best possible techniques, a search
we observed in every court we visited.

x1
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CHAPTER |
METHOD AND APPROACH

This report presents the overall findings of
the Distriet Court Studies Project. Other re-
ports will make further use of the data ex-
amined here. A companion report, Judicial
Conitrols and the Civil Litigative Process: Dis-
covery, will describe some of our research in
much greater detail. Frequent reference will be
made here to that and other future reports on
pleadings, motions, and similar topics.

The project is a comprehensive effort to an-
swer some basic questions about the operation
of federal district courts. Simply put, our goal
is to identify the differences between fast courts
(those that process cases quickly) and slow
courts (those that process cases slowly), and
between courts with high disposition rates and
courts with low disposition rates. Procedures
identified as effective are recommended only if
they appear consistent with high standards of
justice. The project’s secondary purpose is to
identify any respects in which statistical
measures of speed and disposition rates may be
misleading.

Phase one of this project consisted of com-
prehensive surveys of the case management ap-
proaches used in five metropolitan courts. Dis-
trict Court Studies Project Interim Report,
based on phase one, was published in June, 1976
(FJC 76-6). The original visits have been sup-
plemented by subsequent visits to some smaller
courts, most with multiple divisions. Phase two
consisted of several more rigorous, narrower
projects to answer precisely questions that phase
one answered only in part. Most important, we
have gathered extensive new data from the civil
dockets. Results are summarized in chapter
three.

Choice of Courts

This report is based on the extended visits to
metropolitan courts discussed in the earlier
interim report, on additional visits (generally
less intensive) to other courts, and on phase two
data. The metropolitan courts visited were the
districts of Maryland, Fastern Pennsylvania,
Eastern Louisiana, Central California, South-
ern Florida, and Massachusetts, in that order.
Table 1 shows the data on which the selection
was based.? Courts were chosen to represent each
category shown in figure 1. Metropolitan courts
were chosen because they are large, and there-
fore soften the impact of any one judge or any
temporary fluctuation of the data. They were
chosen also because it is reasonable to assume
continued growth of the federal court sys-
tem; because of that growth, an increasing
number of courts will be as large as the present
“metropolitan” courts (roughly defined as those
with six or more judgeships).

Supplemental visits were made to four
smaller districts to gather information about
special problems they may face, especially the
problems associated with multiple locations.
The four are the Northern District of Alabama
(which currently holds court in Birmingham
and seven other places), the District of New
Mexico (Albuquerque and three other places),
the Eastern District of Kentucky (Lexington
and five other places), and the Eastern District
of Wisconsin (Milwaukee only). Table 2 and
figure 2 display information on the selection

I Data used are for fiscal 1974, with fiscal 1975 data
in parentheses. Fiseal 1974 is a midpoint year in the
projeet, as planning was based on 1973 data and visits
were carried out in 1974 and 1975. Fiscal 1975 is added
because the civil data gathered for the project are from

that year. Where possible, all subsequent tables in this
report use fiscal 1975 data.
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TABLE 1

Speed and ‘‘Productivity’’ of Metropolitan District Courts
Fiscal 1974 (1975 in parentheses)

Civil median Criminal median
time (in months) time (in months)

Terminations

Weighted filings

per judgeship per deputy clerk

24 metropolitan districts............... 9( 9 4.2 (3.9 373 (382) 96 ( 99)
94 districts.ccoviiiiiiiiiiniiiae i 9(9) 3.8 (3.6) 348 (371) 88 ( 98)
1 18 (19) 8.4 (7.6) 542 (667) 137 (143)
NY /B s it treiiinrreaeiainanrrieninns 10 (11) 6.4 (6.2) 321 (300) 85 ( 69)
11 1 47 2 T N 18 (15) 5.7 (5.8) 325 (294) 70( 75
1 O 12 (13) 12,7 (12.2) 276 (323) 89 (105)
PA/E . it e 16 (12) 43 (4.2) 234 (230) 82 ( 88)
PA/W.ooiiiiannns . 9( 8) 5.8 (6.0) 167 (172) 63 ( 73)
1 o N 10( 9) 5.6 (4.5) 292 (332) 83 (102)
L 6( 6) 23 (3.0 422 (547) 103 (108)
R 72 S 7¢(7) 24 (2.4) 463 (527) 94 ( 90)
Y 8(7) 4.5 (4.6) 427 (416) 99 (100)
FL S ettt iarnrte s et nanaes 4(8) 3.2 3.1 402 (447) 102 (118)
GAM . i e 6(7) 4.1 (4.5) 467 (536) 120 (103)
LY P 11 10) 2.7 (2.4) 465 (453) 105 (117)
0. 9 3 P I 9 (10) 3.0 (2.8) 435 (450) 108 (113)
0,0 TP 12(11) 3.4 (3.6) 455 (415) 80 ( 87)
L 0. 94 P PR 7 (10) 3.0 (2.8) 471 (434) 84 ( 73)
T 9( 9 6.3 (6.8) 339 (393) 115 (120)
OH/N i it r e neans 10( 8) 3.4 (3.4) 343 (370) 95 ( 96)
11 2 o N 6( 6) 5.2 (5.1) 315 (337) 104 (110)
BZ. e e, 7(8) 3.2 (3.0) 444 (458) 100 (103)
CA/MN .t 12 (1) 4.4 (4.0) 320 (334) 97.( 95)
(67 7¢(7) 35 (3.3) 304 (363) 90 ( 87)
107, 1 2 7 (10) 28 (29 539 (607) 136 (120)
DC..... Ceeeees e eeesiraer e sertesieres 8(7 5.7 (3.7) 198 (193) 45 ( 47)
TABLE 2
Speed and ‘‘Productivity’’ of Smaller District Courts
Fiscal 1974 (1975 in parentheses)

Civil median Criminal median Terminations Weighted tilings

time (in months) time (in months) per judgeship per deputy clerk

2 N 1 (g ot - SN 9( 9 3.8(3.6) 348 (371) 88 ( 98)
F N 8(7) 1.7 (1.7} 440 (474) 88 (104)
18 4 2 -3 15( 7 4.2 (4.1) 546 (519) 97 (107)
W E i et cc i ca e 13 (14) 6.3 (6.9) 258 (306) . 79 (104)
NM i it 6(7) 2.9 (2.4) 329 (362) 288 ( 89)
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FIGURE 1

District Court Studies Project Starting Point: Metropolitan District Courts

/ Speed\
Fast Slow

High o -
Southern District of Florida (FL/S) Eastern District of Louisiana (LA/E)*
Massachusetts (MA)®
“Productivity '
f Central District of California (CA/C) | Eastern District of Pennsylvania
(PA/E), Maryland (MD)
Low I

* Civil only; criminal is faster than most.
b Includes ICC cases that require negligible judge attention. Exclusive of those cases, Massachusetts productivity
figures have been near the national average.

FIGURE 2

District Court Studies Project Starting Point: Smaller Courts

/speed
Fast \slow

High
Northern District of Alabama Eastern District of Kentucky (KY/E)
(AL/N)
“‘Productivity’ . S
New Mexico (NM) Eastern District of Wisconsin (WI/E)

ow



and categorization of these courts. Reference to
these courts will be limited to supplementary
information based on observation, because the
civil case-flow data from these courts have not
yet been analyzed.

As shown, the courts included represent the
four combinations of high and low “productiv-
ity” with fast and slow disposition times.? The
visited courts were chosen generally because
their performance was close to the national ex-
treme in some respect.® (See appendix A for
methodological observations on this and other
points. Appendix B containg a statistical profile
of each court, showing many variables over a
six-year period.)

The measures used in tables 1 and 2 and
figures 1 and 2 require brief definition; they
are discussed more fully in chapter seven
(under Statistics) as well as in appendix A.
The civil median time is the number of months
the median civil case (as many cases were proc-
essed faster than this case as were processed
slower) was on the docket until it was termi-
nated; all cases terminated during the year in
question are considered. The criminal median
tine is based on the number of months the me-
dian defendant was on the docket, rather than
the median case. The figure for terminations per
judgeship is simply the number of cases (both
civil and criminal) terminated in a year, divided
by the number of authorized judgeships. It con-
tains no “weighting” factor to reflect the wide
differences perceived in average burden of cases
among courts {there are no published figures on
weighted terminations). This category also con-
tains nothing that accounts for senior judges,

* Massachusetts is a special case regarding “produe-
fivity.” The termination figures include cargo damage
cases (ICC) that are esseutially unigue to that district,
and require almost no judge attention, Every year since
1972, more than 50 percent of all cases filed in Massa-
chusetts (civil and criminal) have been ICC eases.

*Maryland is a partial exception. It was the first
court visited and the chief judge requested that it be
included. He was concerned about the statistics of his
district, which showed a relatively low case disposition
rate that seemed incomprehiensible given his knowledge
about the excellent work of judges and supporting
personnel. Although that district’s fiseal 1974 case dis-
position rate and median time for case disposition were
below average, they were not extreme.

vacancies, visiting judges, visits elsewhere by
authorized judges, or any similar factors. The
figure for weighted filings per deputy clerk
position uses the case weights (on which the
published “weighted filings” figures for the
courts are based) drawn from The 1969-1970
District Court Time Study (FJC Research
Series No. 71-1). At best, these measures in-
completely represent productivity; therefore,
the word “productivity” usually appears in
quotation marks throughout this report.

Information Gathered

The initial court visits were devoted mainly
tc a detailed examination of each judge’s ap-
proach to handling his docket. This was the
only way to develop general statements con-
cerning the approach of a court because each
court visited employs an individual calendar
system.* Following the interviews, the staff ob-
served a variety of proceedings befors each
judge and discussed with supporting peisonnel
implementation of the judge’s approach to case
management. Other persons interviewed in-
cluded the clerk, the chief deputy clerk, all
courtroom deputy clerks, other selected deputy
clerks, the full-time magistrates, the public de-
fender, the United States attorney, selected
assistant United States attorneys, and other
selected private attorneys. There was at least
one meeting with invited representatives of the
bar in each district. Most of the invitatiors were
based on a suggested list of lawyers with n large
federal practice, obtained in discussior: with
judges and other court personnel.

A return trip was made to each court to ob-
tain extensive data from a large sample of civil
cases. The resulting data base—discussed in
greater detail in chapter three and appendixes
F to J—provides entively new information on

¢ Under the individual calendar system, every case is
assigned——usnally at random--to one judge at filing,
and normally remains assigned to that judge until it is
terminated. The master ealendar system, on the other
hgnd, involves periodic assignment of judges to special-
ized functions, such as motions, pretrial or settlement
conferences, trial, and others. Thus, a case will come
hefore several judges at various stages, under the
master calendar system.



the components of delay in civil litigation. The
present report contains only summary and selec-
tive analysis of these data from six metropoli-
tan courts.

Court “‘Performance’” and
Performance Measures

In the past, there has been little systematic
effort to trace connections—if any-—between
data on court “performance” and procedures.
The Administrative Office of the United States
Courts annually publishes a large volume of
data, much of which is assumed to have a close
relationship to management of the system and
of individual courts. Very little has been known
about the actual relationships, however. Partly
for this reason, there is little agreement among
federal judges on the relative merit of many
procedural alternatives. Ifederal judges com-
monly find, in their discussions with other fed-
eral judges, that procedures they consider
proven are thought by others to be either im-
possible or undesirable.

That type of problem suggested this project.
Different judges have substantially different
experience, largely due to the localized nature
of federal practice. What is routine in one dis-
trict is often considered impossil:le in another.
Many of these differences result from the vary-
ing habits of members of the bar in different
districts or parts of the country. Others result
from different traditions in the federal courts.
Judges themselves are usually the product of
the bar in the district to which they are ap-
pointed. Many are former state judges, and
their views are shaped by specific experience on
different state courts. Further, in spite of a
widespread impression to the contrary, they are
a remarkably innovative group. Judges are con-
stantly experimenting and gaining experience
with new approaches and procedures. Their ex-
periments often produce results that are con-
vineing to them, but are not convincing outside
their districts.

This report attempts to extend the opportu-
nity for United States district courts to learn

from one another. The Federal Judicial Center
can aid this process by evaluating alternative
procedures if (1) we can produce better in-
formation concerning the effects of alternative
procedures, and (2) we can show how effective
procedures might be implemented in other dis-
tricts. The most effective procedures we have
seen are in place not by accident but as a result
of conscious court policy. Undoubtedly, many
of them could be adopted elsewhere.

Since the concerns of this project are defined
by the measures used in the preceding tables, it
is important to make explicit some respects in
which the measures bear novel implications.
First, this project differs from most previous
research on related issues in that it considers
court treatment of the entire docket, not a
specific subdivision of it. For example, Hans
Zeisel, Harry Kalven, Jr., and Bernard Buch-
holz, in Delay in the Court (1959) focus en-
tirely on cases that go to trial. (See especially
chapter 4.) Even then, their interest is limited
by the view that “in a real sense the parties
are not delayed until they are ready to try
and are prevented from doing so solely by the
unavailability of the court.” (page 51)

The focus of the District Court Studies Proj-
ect is much broader. It most closely resembles
the approach used by A. Leo Levin and Edward
A. Woolley in Dispatch and Delay: A Field
Study of Judicial Administration in Pennsyl-
vanie (1961). In their text, Tevin and Wool-
ley deal with the entire court process, though
most, of their data are drawn from cases that
appeared on trial lists at some stage Thus,
although tleirs is a more restricted population
of cases than is treated here, it includes many
cases that were not tried (unlike Zeisel et al).

Cases that reached trial are a minor concern
in this report. When, as in table 1, we compare
courts’ median times for termination of civil
cases, we consider every stage of every case.
Cases terminated by settlement, motion, and
dismissal, as well as by trial, are included. Also
included is all the time the lawyers were pre-
paring the case, including pleadings, discovery,
motions and so on. The choice of measures that



include these elements is not accidental: it re-
flects the federal courts’ widespread assertion
that the progress of the whole docket is their
responsibility. Some federal judges attempt to
control the pace of litigation much more than
others do. There are probably few judges today,
however, who refuse to assert any responsibil-
ity for any case, no matter how old, unless it is
ready to be tried or ruled on in some unavoid-
able fashion. To focus on courts according to
these measures is to focus specifically on the
effects of different approaches to managing the
whole civil and criminal docket.

Second, using these measures to compare past
effects of alternative procedures clearly is not a
controlled experiment. The outstanding example
of that approach, Maurice Rosenberg’s The
Pretrial Conference and Effective Justice
(1964), differs significantly from this study. The
present comparison of whole jurisdictions can-
not claim to separate definitively the many dif-
ferences among districts; in that sense it is con-
siderably less precise than a controlled experi-
ment. The approach. here, however, provides a
corresponding opportunity. Data gathered here
show great differences in the ways lawyers op-
erate in the districts studied, especially in the
amount of time they take to initiate actions or
respond to them. These differences are probably
a cumulative result of corresponding differ-
ences in the interaction between traditional
work habits of the bar—Ilargely learned in state
court—and federal court policy. Only by ex-
amining different districts can we study these
effects, which necessarily are “controlled out of”

any experiment conducted within a single juris-
diction.

Format

Results are reported as follows. The “find-
ings”—oummarized in pages ix—xi—are the
central findings of the project thus far, They
have emerged as the prime factors distinguish-
ing the courts that are performing well, in a
statistical sense, from the other courts studied.
In addition, much of the discussion below re-
ports “observations”: practices that seem par-
ticularly effective or ineffective in districts
visited, but do not seem to explain differences
in the performance measures. The practices
identified as undesirable led to problems in the
courts where they were observed; these prob-
lems were not seen elsewhere. In the courts
where they were observed, the better procedures
solved problems that were observed to be sources
of difficulty in other courts. Finally, boldface
summaries of the data or arguments are pre-
sented as needed.

The report is selective because a deseription
of everything observed would not be productive
or interesting. The report concentrates on pro-
cedures that appeared especially effective or in-
effective; a purpose can be served by highlight-
ing their effects. There is no attempt to des:ribe
procedures that are common to all or several
districts, except when necessary to point out a
confrast. Partly for this reason, there is rauch
less discussion of criminal than of civil pro-
cedures, as criminal procedures differ much less
among the districts.
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CHAPTER I
GOVERNANCE OF THE COURTS

A weak system of governance makes
effective policy action difficult or impos-
sible. For the few courts with serious man-
agement problems, weak governance can
be erippling.

The courts that have achieved substantial
agreement on procedural requirements have
saved all their judges a large burden of
training and enforcement. The bar is re-
lieved of a considerable burden, as well.

The courts visited differ somewhat in the way
they govern themselves, although the variety in
this area was less than anticipated. Most courts
have achieved remarkable cohesion and effec-
tiveness despite the judges’ wide diversity of
views. This observation is surprising because it
contradicts the idea—often advanced by judges
and others—that judges are such “prima
donnas” that it is hopeless to try to get them to
work together. Although the differences ob-
served in systems of governance do not explain
any great part of the statistical differences high-
lighted in chapter one, several important con-
trasting patterns were noted. This chapter re-
ports observations but no findings becaunse the
most effective practices were found in courts
with both weak and strong statistical records.

It is often asserted that certain district courts
function poorly because communication among
the judges is poor. Issues purportedly are left
unresolved for long periods, management
direction is poor, and these courts are thought
to function like rudderless ships. If governance
has a substantial impact on our central meas-
ures, its effect is masked by other factors. Most
of the courts, including two that were chosen
because their statistical performance was poor,

appear to be very well governed indeed. On the
other hand, one court chosen for its generally
superior statistics works fairly well in most
respects relevant to case processing, despite the
fact that the poor relationships among some
of the judges cause obvious difficulties. Qur visit
to the district showed that a great deal of time
and emotional energy are lost. Productivity
and speed in that court, however, are both satis-
factory, apparently because an effective case
management system has been in operation for
some time, This machinery does not appear dis-
turbed or threatened, in this instance, by the
weak policy-making machinery of the court.
But that court does have difficulty taking effec-
tive action or initiative in new matters of court-
wide policy.

In two courts, a weak system of governance
appeared to seriously impede needed effective
action. For the most part, these courts have lost
control over their dockets. Because the judges
have no tradition of regular mestings or other
systematic communication on matters of court
policy, there is no machinery, occasion, or op-
portunity for the court to agree on and enforce
policies that might improve matters. One judge
remarked that “we never see each other,” and
that “each judge operates as a separate court.”
“Statistics are the last thing on my mind—I'm
treading water” was another comment.

The weakness of policy-making machinery
appears, in itself, to impede action, separate
from the difficult questions (discussed in later
chapters) of determining what action is appre-
priate. Commenting on problems of this type
he has observed in various parts of the country,
former Chi.f Judge Seybourn H. Lynne of the



Northern District of Alabama told us that
“nothing is more unfortunate than poor com-
munication among the judges.” He and other
chief judges have given a good deal of thought
to this question, and, in their courts, have suc-
cessfully established traditions and machinery
that allow open communication leading to ef-
fective policy making. Poor communication and
policy making are disastrous when decisive
action is needed, though some courts seem to
have “coasted” successfully for some time on
policies of the past.

Meetings and Committees

Periodic meetings of the full bench are held
in the five largest districts but in only one of the
others. Some smaller districts achieve the same
ends less formally. Conferences are held as
often as two or three times a week at one ex-
treme, and only once a month at the other. Ob-
viously, in the intevest of conserving judge time,
there should be a presumption in favor of rela-
tively infrequent meetings, though a weekly
meeting of some sort seems desirable. The
Eastern District of Louisiana has achieved
suceess, in most respects relevant to this ehapter,
with only one long bench meeting (in the eve-
ning) each month, but there are also frequent
informal lunch gatherings. Most problems that
arise between meetings are handled by “liaison
judges,” one of whom is responsible for each
area of policy, and communication with each
court agency or office.

A significant difference observed in bench
meecting practice was the supporting person-
nel’s degree of access to policy making. In most
courts the clerk, the magistrates, the chief
probation officer, the marshal, the United States
attorney, and others expressed confidence that
they were able to bring to the attention of the
bench any issue regarding their operation that
required resolution. In Maryland this is accom-
plished through the coordinating role delegated
to the clerk, who serves as secretary at the bench
meetings and assists the chief judge in prepar-
ing the agenda. Anyone who wishes to bring

matters to the attention of the bench can do
so by contacting the clerk. In Eastern Louisiana
the less formal but equally cffective system of
communication through “laison judges” serves
as the conduit for matters concerning each
office. On the other hand, a good deal of con-
fusion, misunderstanding, and wasted motion
was observed in the few courts with poor zom-
munication. This was especially true in matters
involving the Speedy Trial Act of 1974, which
mandates joint planning among many court
agencies.

Formal committee systems exist only in the
five largest courts. They vary both in the num-
ber of committees and in the relation of the com-
mittees to the whole body of judges. In Mary-
land there are thirty-two committees (surpris-
ing in a court of seven authorized judgeships) ;
in Central California there are sixteen commit-
tees and sixteen judgeships. (Lists of these two
committee systems appear in appendix C.) It
secms there is less to tlhis difference than tieets
the eye. The Maryland committees are active
only when an issue that requires their action
arises; few meet with any regularity and the
system exists primarily to prospectively assign
each new issued raised. The burden of conunit-
tee work does not seem greater here than else-
where.

More important than the number of commit-
tees is their relationship to the full body. In all
but one of the five courts with a committee
structure, the committees ave sufficiently strong
that committee reports are presumed to repre-
sent the desires and needs of the full body. and
normally shonld be accepted. In the fifth court,
confidence in committes reports is more uncer-
tain, as are other aspects of management there.

A committee system is useful only if committees
are actually delegated substantial authority, as

in the strong committee courts. Otherwise, the
full group ultimately shares both the authority
and the work.

We observed great differences in the scope of
court-wide policy on administrative matters and
case management, and in the extent to which
court-wide policy was enforced. Most of the
ten courts make a determined effort to ensure



roughly comparable practices among judges in
such matters as standards of preparation for
pretrial orders, discovery schedules, and expec-
tations regarding stipulations. Some courts suc-
ceed more than others. The more successful also
generally insist-on a uniform approach to local
rules in procedural or mechanical matters, such
as the form of papers filed. Tt is significant that
some uniformity has been achieved despite the
usual wide diversity of views among judges. In
a minority of the courts there scems to be an un-
warranted assumption that diversity on the
bench necessarily must lead to diversity or con-
flict in practices. An extreme example is one
judge’s requirement that papers filed in his cases
be in a form specifically prohibited by the local
rules.

In both large and small courts a degree of
procedural uniformity in many areas can be
and has been achieved, despite diversity. The
benefits of a common approach to case manage-
ment are considerable. Judges in courts without
a common approach spend a great deal of time
training attorneys. Sometimes there is a train-
ing component to each encounter they have
with attorneys in every case. A more uniform
approach eliminates the need for discussion, in
each contact, of the rules, practices, or proce-
dures, or their purpose. A uniform approach
eliminates many inquiries from attorneys and
avoids the attendant danger of questionable ex
parte contacts. Finally, a uniform approach
eliminates a major irritant to the bar. One of
the most common complaints we heard from
lawyers was that they must keep in mind end-
less idiosyncratic requirements of numerous
federal judges—requirements governing sched-
uling, monitoring, the form and content of pre-
trial orders, and so on.

The Clerk of Court

Use of the clerk in governance of the court
varies considerably. United States district
courts are unusual organizations in that they
are governed by officials (judges) whose ad-
ministrative responsibilities are a minor part

of their work. To the extent that federal courts
have a full-time administrative chief, it is the
clerk. In addition to his diverse management
and legal responsibilities and his position as
chief of a modest bureaucracy, the clerk also
fills, in some cowrts, a comprehensive role as a
kind of chief cxecutive officer. As noted, in
Maryland the clerk attends the weekly bench
meeting and serves as secretary. He helps pre-
pare the agenda and often assists in determin-
ing what issues should be brought to the judges’
attention. In some courts there is no one to per-
form this coordinating function, with obviously
disastrous results. In other courts, it is carried
out more informally by the judges themselves,
sometimes with the assistance of lLiaison judges.

The clerk can also give the judges essential
staff support. In Maryland, New Mexico, and
elsewhere, he is frequently called upon to help
with research, or with drafting a proposed rule
or policv. The clerk s office in the Central Dis-
trict of California has a highly experienced and
able management staff, capable of responding
effectively to a wide variety of inquiries involv-
ing data collection and analysis, administrative
problems, buildings or equipment, and so on.
Examples from various courts are discussed
more fully in chaptersix (under Clerk’s Office—
General).

The best clerks of court are already function-
ing as “court acininistrators,” although pro-
posals to create such a position above the clerks
in district courts have not yet been imple-
mented. Because several courts now receive the
highest quality staff work from the clerk of
court or his staff, it is reasonable to ask why all
courts have not insisted on a similar level of
support. As often as not, the difference seems to
lie in what is demanded by the judges.

Small Courts and Multi-Division
Courts

Among the smaller courts visited, only the
Northern District of Alabama has regular bench
neetings. Some small courts handle administra-
tive issues admirably with no regular meetings



or committees; generally, the clerk is especially
important in those courts. In one, however, we
observed very little policy direction of any kind,
despite considerable need. That seemed to re-
sult primarily from a lack of leadership by the
chief judge.

Under chapter five, title 28 of the United
States Code, some district courts can only hold
court in one location. Others, by statute, can hold
court in two or more locations; sometimes the
statute specifically assigns certain counties to
one court location (thus creating a “division”),
sometimes not. Among the courts with several
statutory locations, some hold regular sessions
of court 1n each ; others have pretermitted one or
more “. . . for insufficient business or other good
cause.” (28 U.S.C. § 140(a)) Some outlying lo-
cations are served by one or more resident
judges, a staffed clerk’s office, and other per-
manent staff. Others are served only by judges
and staff stationed elsewhere.

Some courts are geographically central-
ized; the functions and resources of others
are scattered throughout their districts,
bearing little relation to apparent need.
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Two courts visited have developed a model
approach that minimizes the disruptive
effects of wide geographical dispersion.

Table 3 shows the extent of dispersion of
business to outlying court locations. As the
right-hand column indicates, only one of the
metropolitan courts conduects substantial busi-
ness in other than its largest location: the
Southern District of Florida recorded 23 per-
cent of its trial days in locations other than
Miami. The other metropolitan courts concen-
trate nearly all their work in a single location.
By contrast, there is much more dispersion of
functions and resources in the smaller courts
shown, as is generally true of smaller courts in
the country as a whole, Northern Alabama,
Eastern Kentucky, and New Mexico all conduct
tions than even Southern Florida does, Eastern
Kentucky holds nearly two-thirds of its trials
in locations other than Lexington, its largest
city.

Dispersion of court activity, however, does
not necessarily imply that judges and support-
ing personnel are similarly scattered. The

TABLE 3

Dispersion of Court Activity and Resources

Fiscal 1975
Largest court Termina-  Statutory Active Judge Clerk's  Dispersion

Court location Judgeships tions per locations locations locations office of trials

judgeship locations (percentage)
CA/C...... Los Angeles..... 16 363 1 1 1 1 4]
LA/E....... New Orleans.... 9 453 1 1 1 1 ]
MA........ Boston.......... 6 667 4 2 1 1 3.0
PA/E...... Philadelphia.... 19 230 4 3 2 2 5.0
MD........ Baltimore,.,..... 7 332 5 2 1 1 0.1
FL/S....... Miami........... 7 447 5 5 3 3 23.0
WI/E....... Milwaukee...... 3 306 3 1 1 1 0
NM........ Albuquerque.... 3 362 6 4 1 1 24.0
AL/N...... Birmingham.... 4 474 8 8 1 1 24.0
KY/E...... Lexington...... . 3 519 8 6 2 5 66.0
B4 courts...vviriiiinninnenns 399 371 430 321 159 231 21.0

NOTE: “Dispersion of trials” shows the percentage of trial days in fiscal 1975 held in statutory locations other
than the largest one. “Active locations’ shows the number of statutory locations where at least one trial was held.
The numbers of judge locations and clerk locations reflects primary office assignments, according to the

United States Court Dirsctory.



Northern District of Alabama, as shown, con-
ducts business in eight locations, but all judges
and full-time staff are located in Birmingham.
The, District of New Mexico supports its out-
lying locations from Albuquerque in similar
fashion. By contrast, the Southern District of
Florida has a judge and a staffed clerk’s office
in both West Palm Beach and Fort Lauderdale,
in addition to Miami. The Eastern District of
Kentucky has a judge and a clerk’s office in
Catlettsburg as well as in Lexington; addi-
tional clerks’ offices are located in Covington,
London, and Pikeville.

Obviously, in a dispersed operation, the po-
tential for inefficiencies exists. In addition, the
location of judges far from each other creates
potential obstacles to maintaining an effective
and harmonious working relationship among
them. (These issues are discussed further in
appendix D.) In principle, it would appear that
any low-volume location necessitates lost time,
either on the part of underutilized personnel
located there, or in travel between several places.
A prime reason to include nonmetropolitan
courts in this project was to explore alternative
solutions to these problems. Our observations,
however, revealed the surprising fact that no
reduction in “productivity”—however meas-
ured—has been shown to be associated with
multiple locations.

Most dispersed courts have relatively many
terminations per judge (see table 3 and appen-
dix D). Nonetheless, judges and supporting per-
sonnel of dispersed districts all seem to feel their
operations would be much simpler and more
effective if only one location were used.! Diffi-
culties often mentioned include:

—Lost time of judges and supporting per-
sonnel. )

—Poor communication among judges, lead-
ing to poor policy control.

—Recurring disputes among judges over
the distribution of business among judges
in different locations.

—Poor administrative control over outlay-
ing clerks’ offices, probation offices, magis-
trates, ete.

! Many feel, however, that the need to serve outlying
locations outweighs any such considerations.
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—Nonuniform procedures, especially in
matters covered by local rules.

—Delays in completing any task that in-
volves communication among offices. For
example, preparation and submission of
statistical reports is unavoidably more
cumbersome if several offices are involved.

—Confusion and delay in handling papers
filed, and in assuring that they are cor-
rectly and timely docketed and find their
way to the proper file in the proper office.

—Calendaring problems. When conflicts oc-
cur, a single-judge location has very little
flexibility to respond.

Fortunately for litigants, but unfortunately
for research purposes, no multi-division court
visited seemed to suffer seriously in any of these
respects, compared to other courts. The strategy
employed in the districts of New Mexico and
Northern Alabama seems especially effective,
though 1t may not be equally useful everywhere.
In those districts, by long-standing tradition,
all judges appointed must move to the hub city
(Albuquerque and Birmingham) if they do not
already live there. All papers are filed in the
hub city and nearly all supporting personnel
are stationed there. On the other hand, regular
sessions outside those cities are considered an
important part of the court’s responsibility to
serve the public, and there is little interest in
pretermitting them.

Concentrating judges and supporting opera-
tions in the hub city minimizes the impact of
dispersion remarkably. For years, the judges
of the Northern District of Alabama have met
over coffee in the chambers of the chief judge
every Monday morning at 8: 30. This meeting is
affected by the outlying locations only in that
one judge or another may miss the meeting be-
cause he is holding court in Decatur, Gadsden,
Tuscaloosa, or elsewhere.

The meetings serve both social and business
purposes. When particular problems need reso-
lution, there may be a short written agenda that
sometimes includes prepared reports by judges
or staff. Otherwise, there is general discussion
of business and nonbusiness matters. One item
discussed weekly is the judges’ calendars. The
meeting is a recognized opportunity to move



trials from one judge to another when needed
and to fully familiarize each judge with the
approaches, problems, and needs of the others.
Diseussion is sufficiently open that no issue re-
quiring action is ignored or unobserved.

A single judge is assigned to the sessions of
court in each outlying location (each judge sits
twice a year in each outlying location). Table
42 contains sample schedules that illustrate the
assignment method. Until the assignments are
rotated, a single judge normally handles all
cases filed in a given division (except Birming-
ham). When the scheduled time arrives for pre-
trials or trials, the judge assigned to a division
travels to the appropriate place, with the neces-
sary staff—usually his secretary, a law clerk, a
court reporter, and a courtroom deputy clerk.

The system in New Mexico is slightly differ-
ent and equally effective. All judges and nearly
all supporting personnel are stationed in Albu-
querque (the exceptions—nearly universal
ones—are probation officers and part-time mag-
istrates in several locations). Though the judges
often see one another informally, they have no
system of regular meetings. Court sessions are
scheduled ad hoc by each judge, according to
need rather than to a fixed schedule. All cases
are filed in Albuquerque, assigned at random to
a judge, and then monitored by the assigned
judge, assisted by his courtroom deputy. If the
lawyers, parties, and witnesses appear to be lo-
cated near Las Cruces, Santa Fe, or Roswell, the
deputy schedules pretrials, hearings, and trials
for the appropriate location. Each judge visits
each outlying city several times a year at ir-
regular intervals, for periods that vary from
one day (for hearings and conferences) to a few
weeks ( for an occasional long trial).

This combination of centralization and de-
centralization permits the court to operate al-
most as thought all operations were concentrated
in Albuquerque. There are no geographical ob-
stacles to communication and decision making
among the judges or supporting staff. The clerk
has comprehensive responsibilities as court ad-
ministrator. Issues requiring resolution are
brought to him by those affected. He provides
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staff support and arranges for a meeting, if one
is needed, when a decision or policy stateinent
by the judges is required. Many issues are re-
solved at a staff level, in consultation with
the chief judge, as needed, without involving the
full court.

The New Mexico and Northern Alabama sys-
tems centralize dispersed court functions, an ap-
proach we recommend where it can be adopted
or initiated. Many districts have different geog-
raphy and could not adopt this approach with-
out modification. Birmingham and Albuquerque
are the dominant sources of litigation in their
districts, and those cities are centrally located
in their districts.

In many districts, the largest city is neither
very large nor central. Sometimes it is one but
not the other. Lexington, the largest city in the
Eastern District of Kentucky, accounts for only
about one-third of the trials in that district,
and a much smaller proportion of cases filed.
Although Lexington is relatively central, the
other busy locations are at the extreme pe-
riphery of the district. At the time of our visit,
London and Covington had more pending
criminal cases than Lexington, and London and
Pikeville had more pending civil cases (nearly
all of these are black lung cases). It would not
seem logical to try to serve all those places from
Lexington. The present arrangement, in which
one judge is based in Catlettsburg (110 miles
east of Lexington) and five clerk’s offices serve
the six currently active court locations, is less
dispersed than the district’s operation a few
years ago, when the court held sessions in all
eight statutory locations. Although further con-
centration would be possible, the arguments for
that seem less compelling in a district whose
business is so dispersed. \

In many respects, this district seems to work
remarkably well under difficult conditions. Sup-
porting operations seem to handle the unavoid-
able inconvenience well. There is much less
common policy direction from the judges than
we observed elsewhere, however. This may be
an unavoidable result of an exceptionally large
and dispersed case load.
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In summary, we suggest the following steps
to minimize the disruptive effects of wide
geographical dispersion:

~—Adding new statutory locations or ses-
sions of court should be considered only
if extraordinary uveed is shown.

—Pretermitting court sessions in locations
which either are near another court lo-
cation or generate a very low volume of
litigation should be considered. Ap-
pendix I discusses some factors in-
volved. Most of the obvious candidates
for pretermission have alveady been
eliminated in the study courts, but some
others are certainly marginal.

—The New Mexico/Northern Alabama
approach should be adopted where it is
feasible.

—Where it is not feasible, steps should be
taken to serve outlying locations from
the smallest possible number of judge
and elerk locations.

Case Assignment and
Reassignment

Monthly case-load reports provide val-
uable information. Emergency procedures to
shift cases—especially trials—from one
judge to another have proved useful to
several courts.

The individual calendar system is used in all
ten visited courts. For this reason, we have no
basis for direct comment on its merits, except
to observe that it was generally applauded, both
in districts where it had been instituted recently
and in distriets where it had been employed for
vears. The system certainly allows judges to
familiarize themselves with all aspects of a case
as it moves through the system; this assures
both expertise and continuity. Another benefit
of the system is that it permits judges to super-
vise the procedural aspects of case preparation,
espeetally thning, but also the volume, direction,
and extent of discovery, motions, and so on. On
the other hand, the system has introduced a de-
gree of inflexibility in the calendaring process;
some conrts have responded to this more snceess-
fully than others.
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At the time of our visits, all but one of the
districts distributed a monthly report on the
relative condition of each judge’s docket; the
other court does so now. Typically, these reports
show the number of civil and criminal cases
pending at the beginning of the month and the
number filed and terminated during the month.
These reports were gencrally considered a natu-
ral corollary of the individual calendar system.

All the long-time users of case-load veports
appear to have instituted the practice at roughly
the time they instituted the individual calendar
system. Judges on nearly all courts were aware
of the relative state of the several judges’ dock-
ets. They also knew their own relative standing
and had various ideas about how all judges
reached their velative standings.

Significantly, the amount of discussion about
relative pending case loads did not differ be-
tween the long-time report users and the one
court that did not distribute the reports. But
there was a mavked difference in the accuracy of
the discussion. In the court that did not use
case-load reports, the judges independently
raised the question of their relative standing
in the court, but they made several rveferences,
which we later determined were accurate, to
the positions of the other judges.

Clearly, monthly case-load reports are useful.
They provide a rough evaluation of the way
each judge’s procedures affect the size of his
docket. Each court becomes a sort of experi-
ment, ov group of experiments. Periodic case-
load reports encourage a judge to control his
docket better if it is less under control than
that of other judges. Reports also are useful in
determining if the court should assist ene or
more judges.

If one purpose of the individual calendar
system is to foster a spirit of competition with
respect to disposition rates, it obyviously has sue-
ceeded. Tt appears, however, that at least some
judges are paying a price for this. One judge
described the individual calendar system as “a
highly introverting experience.” (This judge
was a recent appointee from a state cowrt that
used the master calendar system.) Ie said there
is little sense that his court’s docket is a shared



burden. He was able to ask a fellow judge to
handle emergency matters while he was on vaca-
tion, but little more. The individual calendar
system, in his view, is superb in fostering per-
sonal motivation. The night before our meeting
with him, this judge stayed in his chambers un-
til midnight, trying to settle a complex antitrust
matter. He felt that in achieving a settlement,
he had accomplished a great deal for the court
generally, but pointed out that his immediate
purpose had been to avoid trying the case a
month or so later. He felt pressured by his
enormous case load and he was acutely inter-
ested in any opportunity to reduce the burden.
In this respect, the system served a useful pur-
pose. On the other hand, he felt that the pres-
sure of the individual calendar system and the
case load was the main cause of some judges’
occasional intemperate behavior on the bench.
Even more serious, we heard attorneys express
occasional fears that a judge could not provide
a fair trial in a case he thought should have
been settled.

The districts vary considerably in the degres
to which they have instituted procedures to
transfer cases from one judge to another. Under
the individual calendar system, there is a wide
range in the number of pending cases before
each judge on any court. Judges’ pending case
loads varied by a ratio of nearly three to one in
some courts, and in one court, the average age
of cases tried varied from much less than a year
for one judge to more than three years for
another.

Each large court has a committee empowered
to relieve a judge who bears special burdens re-
sulting from illness or a protracted case. Often,
however, there is no system for reallocating
cases from overburdened judges to those who
have lighter case loads, nor is there a court-wide
procedure for disposing of old cases. Thus, in
some courts, some litigants still face substantial
backlogs, even though there may be few old
cases in the court as a whole.

This anomaly is only one of the difficulties of
a completely unmodified individual calendar
system. Another is that a court may experience
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trial conflicts necessitating a continuance, even
though one or more judges is actually available
for trial. Unless an individual calendar court is
integrated by a strong sense that the court
docket is a shared burden (and by correspond-
ing procedures), judges’ calendars may develop
in such a way that one judge has nothing to try
on a given day or week, while another may
have two cases ready for trial at once. Judges
do, of course, have essential work to do even if
they are not scheduled to try a case on a certain
day or week. A procedure permitting last-min-
ute exchange of trials on an emergency basis
can have several benefits, however:

—1It provides more certainty to “date cer-
tain” trial settings, speeding the calen-
dar both directly and indirectly.

—It permits judges to be less cautious in
their calendaring practices and thus
calendar more cases, since they know
every case can be tried, even if, in un-
usual circumstances, two cases should
come to trial simultaneously.

—1Tt assists implementation of the Speedy
Trial Act.

Magistrates can be particularly useful in
relieving trial conflicts. Magistrates in Eastern
Louisiana and other districts have held civil
trials by consent fairly regularly, with good
results. Trial conflicts can sometimes be fore-
stalled if a magistrate is available to take a
trial. (See chapter six.) Reassignment. to a
magistrate should be handled carefully. how-
ever, to avoid undue pressure. If lawyers are
asked as late as the day of trial to consent to
trial before a magistrate, with no alternative
except a_long continuance, one may question
whether the consent is voluntary. If the issue is
raised five to seven days earlier, through in-
quiry by the courtroom deputy, there should be
no difficulty in most instances.

We recommend that some courts consider
the following steps to implement the principle
that the docket is a responsibility shared by the
whole court. Clearly, all are compatible with the
individual calendar system: all are being used



by individual calendar courts to help the system
work. Courts should consider:

—Some variant of the “accelerated calen-
dar” used in the Eastern District of
Louisiana and other courts. In Louisi-
ana, all cases at least three years old are
put on a master list every year or so.
(Cases pending for three years or more
were determined by the Judicial Confer-
ence of the United States, at its Septem-
ber, 1961 meeting, to constitute a judicial
emergeney.) All cases not removed from
the list by the assigned judge are pooled
for trial during a short period when
most or all judges clear their calendars
and are available to hear any case in the
pool.

--A  procedure under which any judge
whose number of cases pending reaches
a figure 50 percent above the average is
contacted by a calendar committee,
which suggests either transfer of some
cases or suspension or reduction of new
case assignments,

—More flexible procedures to exchange
trials. In some courts, exchanges between
judges at the last minute are common;
the benefits have been noted. Some ex-
changes are accomplished through a
memorandum to all judges, from judges
with nothing to try on a given day, re-
questing a trial. Other exchanges are
made by one-to-one contact among in-
dividual judges.

—Greater use of magistrates to hold civil
trials by consent, both in case of conflicts
and otherwise,

Each of these suggestions would be con-
troversial in many courts. Probably none could
be adopted everywhere. Nevertheless, one or
another of these alternative responses to a com-
mon problem should be useful in most districts.
The effectiveness of these measures is suggested
by the excellent record of the Eastern District
of Louisiana, shown in table 4. That district
employs an accelerated calendar, shifts trials
as necessary, and occasionally holds civil trials
before the magistrate. Even though the district
does not process civil cases especially fast in
other respects, table 4 shows that the district
has old oases very well under control.
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TABLE 4
Incidence of Cases Three Years Old or Older

Fiscal 1975, in percentages

Among cases Among cases

terminated pending

FL/S...coiieiinin, 0.7 1.2
LAJE. ..oooiiniiiennn 2.1 29
CA/Cooviiveniieinns 2.8 7.0
MD. ... 5.2 5.9
PAJE.....ccoviiinnn 7.8 4.8
MA. i 16.7 9.0

Average........ 5.9 5.1

Multi-division courts face two special prob-
lems in adjusting their work loads. First, it is
diffieult or impossible to move trials from one
judge to another on short notice if the judges
involved are in different cities. As already ob-
served, this factor makes the New Mexico/
Northern Alabama system especially desirable.
Second, multi-division courts in general have a
history of differences—sometime acrimonious—
over the proper division of work among judges.
Dockets in different locations vary in difficulty,
or are perceived to vary. In some districts, there
have been series of disputes on this point, some-
times resolved only by action of the judicial
council or the Judicial Conference of the United
States.

Although these disputes may seem petty to
some outsiders, they seem entirely understand-
able—even inevitable—if one realizes the ex-
traordinary pressures under which federal
judges now labor and the extreme variance
among dockets in different places. Of course,
the pressures ave largely self-imposed, since
there is little effective authority requiring a
judge to do more than his conscience demands.
Still, crowded dockets, peer pressure, a strong
sense of professional responsibility, and an occa-
sional nudge from the judicial council or else-
where together lead most federal judges to feel
greatly pressed. Since there is no reliable and



objective technique to compare the dockets of
two different places, inequities must be resolved
by very rough rules of thumb. (See appendix
E for further discussion.)

Simplest, of course, is to assign cases at ran-
dom without regard to geographical origin, as
in New Mexico. Failing that, it seems desirable
for a court to have a fixed assignment systemn
that can be reevaluated frequently and that in-
cludes a flexible system to shift cases among
judges when temporary imbalances occur.

Observations

—Po01 communication among judges, lead-
ing to weak policy-making machinery for
the court, can be disastrous in courts that
require decisive policy action.

—Some courts could benefit by establishing
for supporting personnel more ready and
routine access to administrative decisions
of the court.
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—Some courts could benefit by widening the
scope of court-wide policy on adminis-
trative questions, particularly with re-
spect to enforcement of uniform practices
and enforcement of local rules.

—Some courts could benefit from expanded
use of the clerk to coordinate court agen-
cies and to provide staff support for the
judges, (See also chapter six, under
“Clerk’s Office—General.”)

—Some courts that are geographically dis-
persed could benefit from (1) closing
some low-volume court locations, (2)
serving all locations from a single place,
or {3) serving all locations from no more
than two or three places if geography
compels more than one.

—Some courts could benefit from expand-
ing their procedures for reassigning
trials, using an “accelerated calendar”
procedure and ad hoc shifts, shortly be-
fore the trial date, to another judge or to
3 magistrate.



CHAPTER Il
MANAGING CIVIL CASES

The strongest findings of this project con-
cern differences in the ways courts manage civil
cases during the various pretrial phases. The
courts differ widely in the controls they exer-
cise over preparation of civil cases. The degree
of control is closely associated with the time
required for each stage of a case, which also
varies greatly smong courts.

One aspect of these findings was anticipated
in a remark by the late Judge Alfred P. Mur-
rah. At Federal Judicial Center conferences,
Judge Murrah often said, “What we advocate
here comes down to one thing : teach the lawyers
that they’ve got to practice law according to the
rules.” Most judges and most lawyers think law
is practiced according to the rules in their
courts, and Judge Murrah’s observation prob-
ably puzzled his audience on occasion. Qur ob-
servation and data, however, both indicate that
the rules regarding time limits are honored
more in the breach than in the observance, ex-
cept in a few courts,

A further aspect of the findings here is that
effective and discretionary judicial case man-
agement now serves much of the purpose once
served by mandated time limits.* The Federal
Rules of Civil Procedure eliminated numerous
time limits while also eliminating numerous
procedural technicalities. Since the rules were
adopted, in 1938, many remaining time limits
have been eliminated. Discovery, especially, is
now governed by very few time limits. Follow-
ing the exhortations of Judge Murrah and

' This topic is discussed more fully in a fortheoming
companion report, Judicial Controls and the Civil Liti-
gative Process : Diseovery.
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others, federal judges have increasingly
asserted control over the timing of the civil
litigative process through pretrial conferences,
discovery cutoff dates, and through insisting
early in the case on rapid progress toward trial.
The findings in this chapter show the dramatic
results of these controls.

In matters not governed by time limits in the
rules—particularly discovery—there are huge
differences in preparation time between courts
that vigorously control their dockets and courts
that do not. We found that a court can handle
its case load rapidly only if it takes the initia-
tive to require lawyers to complete their work
in a timely fashion.

Our findings supplement Judge Murrah’s
principle in another respect. To handle its case
load efficiently, a court must minimize the time
judges spend on the initial stages of their cases
and require lawyers themselves to resolve the
relatively petty disputes (especially discovery
questions) in most instances. Under an effective
system of case management, the rules speak for
themselves, and lawyers are less dependent on
the court to enforce those rules.

In addition to information gathered from
court visits and published data (the materials
used in other chapters), the discussion in this
chapter draws on an extensive data collection
and analysis project. Information from this
project will be summarized in this chapter;
more complete and detailed analyses will appear
in related reports on discovery, motions, plead-
ings, and other topics. The discussion here is
generally limited to description and evaluation
of court-wide civil case flow. Much other sup-
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plemental material is included in appendixes
F through J rather than in the text here.

Although the text must remain dense and
laden with figures, we have attempted to select,
from an enormous volume of data, the minimum
that can illuminate a single central question:
what is the effect of various case management
procedures on the flow of civil cases at each
stage?

The method and approach of the data collec-
tion project is discussed in some detail in appen-
dix F. Each court was visited in late 1975 or in
1976 to obtain data on approximately 500 ran-
Jomly selected civil cases. A group of highly
skilled researchers (most of them present or
past law clerks to district judges) filled out a
detailed form for each case, under the direction
of Paul Connolly of the Federal Judicial Cen-
ter staff. Cases were selected from a list of all
cases terminated in the district in fiscal 1975,
listed in order of their docket numbers (there-
fore also the order in which they were filed}).
From a random starting point, every third, or
fifth, or nth case was selected ; the interval was
chosen to yield approximately 500 cases from
each court.

A voluminous amount of information was
gathered, as the sample form shown in appendix
F suggests. The central aim was to gather time
data on every recorded event in the case regard-
ing pleadings, discovery actions, substantive or
procedural motions, judge action, continuances,
timing control, conferences and trials, and a few
other factors. The results from this data base are
summarized only briefly here. The data will re-
main useful for various research purposes, not
only in forthcoming reports but in future proj-
ects as well.

In the interests of both brevity and timely
preparation, this portion treats only the six
metropolitan courts, though data have been
gathered on the other four courts as well. As do
other chapters, however, this chapter includes
observations concerning practices in “non-
metropolitan’ courts.
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The Overall Impact of Case
Management Control

Some central questions to address at the out-
set are:

Do case management controls shorten
disposition time? How?
Can the amount of time spent between
particular events be reduced or eliminated ?
How fast is fast enough, or too fast?
Table 5 shows overall disposition times in
the six courts, according to the collected data.
As in all tables through table 23, the courts are
listed in order of their disposition time for all
cases, from the court with the fastest overall
disposition time to the court with the slowest.
This permits easy scanning of each table, sllow-
ing the reader to determine to what extent a par-
ticular column falls in the same order as the
overall disposition time of the courts. The first
column shows that the courts’ disposition times
vary considerably. The Southern District of
Florida is fastest, with a median disposition
time of 121 days for sampled civil cases, while
the District of Massachusetts is slowest, with a
median of 500 days (excluding sampled ICC
cases, because the impact of ICC cases is vir-
tually unique to that district).

The differences in disposition time among
the courts studied are not caused by con-
centrations of cases that characteristically
are fast or slow.

The subsequent columns of table 5 show that
differences in speed of disposition cut scross
case types to a remarkable degree. (Table 43
supplements these data with additional case
types, for which the same relationship generally
holds.) The courts disposed of sampled cases in
the categories listed with approximatelv the
same relative speed as they did with all cases
sampled. The fast courts dispose of the charac-
teristically fast case types especially fast; these
case types are disposed of fastest in the slow
courts as well. The slower courts dispose of each
case type shown relatively slowly. This leads
to a significant observation: differences in
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TABLE 5

QOverall Disposition Times

riscal 1975

All cases Routine Routine Complex Constitutional Prisoner
sampled personal tort contract contract law petitions
Median Num- Median Num- Median Num- Median Num- Median Num- Median Num-
(days) ber (days) ber (days) ber {days) ber {days) ber {(days) ber
(cases) (cases) {cases) {cases) (cases) (cases)
FL/S........ 121 595 202 53 139 119 142 111 96 28 70 63
CA/C....... 166 541 323 41 176 48 294 84 334 38 77 133
MD......... 223 502 291 98 205 57 239 49 235 38 112 127
LAJE........ 313 494 341 200 305 19 335 44 212 23 72 24
PA/E. ...... 352 497 400 183 254 58 359 65 305 37 121 39
MA=®. .. ..... 500 468 689 113 331 46 704 67 485 37 173 44
Average 279 516 374 115 235 58 346 70 278 34 104 72

NOTES: In this and in all tables through table 23, the courts appear in order of their disposition times, Data on
additional case types appear in table 43. The case categories are defined in appendix G.

* Massachusetts ICC cases omitted from all tables.

speed of disposition appear only slightly
related—if at all—to differences in case mix.

This finding is directly contrary to the per-
ception of many judges and other court observ-
ers. For example, in our mectings, some judges
of the Eastern District of Pennsylvania sug-
gested that their district’s relatively slow dis-
position time was due to an unusual concentra-
tion of complex cases there. The table indicates
that (in hscal 1975) Eastern Pennsylvania was
relatively slow in almost every case type.? The
table strongly suggests that the differences in
disposition times are related to procedures that
arc applied to most or all cases.

The talle is also surprising in some other re-
spects. Routine personal torts cases are the slow-
est of any case type shown, and one of the slow-
est types of all, Constitutional cases, on the other
hand, niove remarkably quickly, considering the
complex issues often presented.

Further information on the contrasting pat-
terns found in treatment of the various case

*Disposition times in Kastern Pennsylvania have
improved steadily in recent years, For the first half of
fiscal 1977, its median time was nine months, which was
also the national median.

types will be deferred to the forthcoming re-
ports already mentioned. The purpose here is to
show, on a gross basis, the differences that
emerge across case types between the courts that
watch their civil cases closely and require speedy
preparation in most or all cases, and the courts
that are less demanding. Tu summary, the find-
ings developed below are:

—The fastest courts are those with thie most
exacting controls,

—In the ?as:tost conrts, the amount of lost
or unused time is minimized.

—In the fastest courts, more actions lead-
ing to disposition are aceomplished dur-
ing the time the case is on the docket,
even thongh it remains there for less
time than it would in a slower court.

—In the fastest, courts, the interval between
each individual action is less than in
slower courts, yet in all courts, even the
fastest, there is considerable time between
the actions moving a case to final disposi-
tion.

—Finally, these data indicate there is a
great deal of unused time in slower
courts, which could reasonably be re-
duced through more docket control by
the court.



The Procedures Observed

The six metropolitan courts represent the en-
tirespectrum of the types of case management
control exercised, from the most demanding to
the least. Since the courts were chosen to repre-
sent extremes, it is fortuitous that relatively
moderate approaches are represented. There-
fore the data base provides an opportunity to
evaluate each type of approach in use, Southern
Florida and Central California are more ag-
gressive in scheduling and monitoring their
civil cases than are the other courts. In both,
most judges maintain procedures designed to
assure that the filing of all answers is closely
monitored and that prompt action is initiated if
a delay occurs. Southern Florida’s system to
monitor answers is much more effective than its
counterpart in Central California, perhaps
largely because practice in the state courts in
the Los Angeles area effectively permits un-
limited continuance of the answer by stipula-
tion. The Southern District of Florida monitors
civil cases on an exceptionally tight time sched-
ule, without the benefit of a detailed local rule
on the subject and without the strong participa-
tion of the courtroom deputy that is common in
Los Angeles.

In most instances, case management in Miami
is controlled by the judges’ secretaries. They
monitor the answers to complaints and mail a
form to the attorneys who are in default. They
also send out notices establishing a discovery
schedule which is as tight asany observed in any
district. Thirty or forty-five days for discovery
is not uncommon, and the time permitted (from
the initial notice to discovery cutoff) is rarely
more than ninety days. A striking docket entry
that seems to be unique to Miami is the motion
to contract the time periods for discovery re-
sponses established by the federal rules. This is
sometimes agreed upon to permit completion
of discovery in the time allowed.

In Los Angeles, if the answer is late, most
judges have their courtroom deputies routinely
mail & form requesting the attorneys to show
cause why the complaint should not be dis-
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missed for failure to prosecute (if service is not
complete), or move for a default judgment (if
service was completed more than twenty days
earlier). A sample of this form is included in
appendix H. The case is also placed on the
docket for hearing on “law and motions day.”
Most notably, once all answers have been re-
ceived the deputy mails a notice setting the
case for final pretrial on the first Monday sixty
days or more from the date of the notice. This
procedure is mandated by local rule 9, which
also appears in appendix H. (Three or four of
the sixteen judges rarely invoke this rule.) Ac-
cording to the rule, all discovery activity must
be completed before the pretrial conference. A
proposed pretrial order must be lodgad five
days before the date set.

This exacting schedule is rarely met, even in
cases before the most demanding judges.
Judges’ policies on continuances contain vary-
ing degrees of flexibility; even the strictest
judges grant at least one or two in ordinary
cases. Discussion and observation during our
visits suggested that the schedule had a great
value: to assure that discovery begins very soon
after the case is at issue. While judges differed
in their practices with respect to continuances
of the rule 9 pretrial, all felt the rule had an im-
portant effect. All declared that each of their
cases was always “on calendar,” meaning there
was always a next date (usually the pretrial)
when something was to be done and control was
to be exercised. The practice also reportedly as-
sures that discussions of scheduling, which nor-
mally take place in the form of a request to
continue the pretrial date, occur when sorae dis-
covery has been completed. At that tinie, the
attorneys are in a position to discuss intel-
ligently what remains to be done, in terms of
what has already been accomplished. Data in
the tables below, however, suggest that the Los
Angeles practice is considerably more lax than
it appears, and that its disciplining effect is
not great in comparison to practices of other
courts.

Schedules have been more relaxed in Mary-
land, Eastern Louisiana, and Eastern Pennsyl-



vania. (There are independent indications that
the process has been more controlled recently,
in at least two of these courts.) All judges in
Maryland and almost all in Eastern Louisiana
use one procedure or another to arrange an
early “preliminary pretrial” ot “scheduling
conference,” either in their own chambers or
before a magistrate. At this conference, there is
an effort to establish a realistic schedule for dis-
covery, final pretrial, and trial, based on the
particular nature of the case. Some judges re-
ported they try to eut down the time requested
by attorneys, others said they usually accept the
attorneys’ estimates, and a few said they some-
thmes extend the estiiates. Time pernitted for
discovery is rarely less than ninety days in any
of these courts, and usually is somewhat longer,
even in routine cases. (These practices will be
discussed in greater detail in connection with
tables 21 to 23 below.) In complex cases the pe-
riod is normally much longer, and is established
by a detailed scheduling order.

Scheduling approaches in Philadelphia vary
widely within the conrt. Both data and informa-
tion from observation and meetings indicate
that Philadelphia judges are particularly con-
cerned with expeditions treatment of complex
cases.

Finally, the civil docket in Massachusetts is
generally regarded as being out of control, ex-
cept in the practice of one judge. (One other
judge is now making vigorous efforts to estab-
lish control of his docket by calling “wholesale
pretrials” in all pending cases.) The District of
Massachusetts has suffered a high and rising
backlog for the last several years. The judges
attribute this to a high volume of work—par-
ticularly complex civil and criminal cases—
combined with an unfortunate series of illnesses,
vacancies, and the reluctance of Congress to
provide additional assistance. Whatever the
cause, at the time of our visit only one judge
was in a position to maintain a civil case man-
agement system at all, and that judge permitted
a relatively long time to elapse between each
step. Both observation and data suggest that
civil case management 1s minimal in Massa-
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chusetts. In addition, it is extremely difficult for
litigants to obtain a civil trial there. Therefore,
lawyers have little reason to prepare their cases
speedily.

Thus, the six districts represent the full
spectrum of case management approaches
(more detail appears in “Trials and Trial
Activity” below). The reader should be alerted
to the procedural alternatives represented by
these districts to make sense of the data that
follow. In summary, the Southern District of
Florida has a particularly tight system, shared
by all judges, for monitoring each stage. The
District of Massachusetts has little uniform or
systematic management practice. The other
four districts occupy a middle ground. They
are a heterogeneous group, and two are very
diverse internally. Broadly speaking, a ranking
of the courts by their relative aggressiveness
in civil case management would be very similar
to their ranking by median time. Southern
Florida is the most consistently exacting, fol-
lowed by the much more heterogeneous Central
Distriet of California. Maryland, Eastern
Louisiana, and Eastern Pennsylvania follow in
that order. Massachusetts is least exacting.

Pleadings

Timely filing of the answer is a precon-
dition to subsequent judicial case manage-
ment, Few answers are timely filed. More
consistent monitoring seems called for.

Table 6 displays data concerning the time
interval from filing of the original complaint
until its answer is filed. For purposes of com-
parison, the overall disposition times from
table 5 are presented in the first two columns.
In the next two columns are the median time
from filing of the complaint until answer, and
the number of cases in which both an original
complaint and its answer were recorded.

The Southern District of Florida was fastest,
with a median time of thirty-eight days, while
the Central District of California was slowest,
with a median time of sixty-six days, in spite
of what appeared (from observation) to be
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TABLE 6

When Is the Original Complaint Answered?

Filing until answer

Disposition time All cases Cases with no 12(b) motion

Median Number Median Number Median Number

(days) (cases) (days) {cases) (days) (cases)

FL/S . eiiiiiinennn 121 595 38 405 30 284
CA/C...ovviiiiniannnn 166 541 66 372 59 304
MD. .o 223 502 47 360 42 318
LAJE. oo iaviinniiaanns 313 494 59 483 57 461
PAJE. oo, 352 497 51 456 49 420
MA. e 500 468 53 339 41 405
Average.......... 279 516 52 403 46 3€5

NOTES: All columns (in all tables) showing the number of casesin a calculation show only cases in which both
dates were recorded (here, both complaint and answer). Thus, fewer cases are shown under “Filing until answer”
than under *‘disposition time,”* because answers were not received in every case, Tables 44, 45, and 48 show data
from service until answer, and time in violation of other pleadings time limits,

considerable case management activity to assure
timely receipt of the answer. The Eastern Dis-
trict of Louisiana, which also has a monitoring
system that appeared both aggressive and effec-
tive, shows a median time of fifty-nine days,
close enough to the California median that we
cannot confidently insist the actual pattern
differs between these two slowest districts. (See
“Guide to Tables” in appendix F for an expla-
nation of the use of confidence limits in these
tables.)

When we exclude ecases in which a 12(b)
motion was filed, the picture changes somewhat
in its details but not in its broad outline. The
largest difference is that Massachusetts has a
median time of fifty-three days for all cases but
only forty-one days for cases with no 12(b)
motion. The latter figure 1s relatively fast; it
18 second among the six courts and significantly
faster than the medians for Eastern Pennsyl-
vania, Fastern Louisiana, and Central Califor-
nia.

Several striking observations emerge from
this table. First, the typical answer appears to
be filed well after the twenty-day deadline in

every court,® whether cases with 12(b) motions
are excluded or not. (Filing of a 12(b) motion
extends until the motion is ruled on the due
date for the answer.) Second, with the partial
exception of the Southern District of Florida,
the control mechanisms established by these
courts to assure timely filing of an answer seem
to be ineffective. Especially surprising are Cen-
tral California and Eastern Louisiana, both of
which have apparently systematic, rigorous sys-
tems in wide use. Judges, courtroom deputy
clerks, and others in those districts observed
that timely filing of an answer is indispensable
to all subsequent case management, because it
is only when answers have been filed that the
identity of the lawyers involved is known, per-
mitting conferences, scheduling, and other
controls.

As elsewhere, the monitoring systems of rhose
courts were described as permitting occasional
exceptions, or occasional possibilities for a case
to “slip through the cracks.” It is clear that

*The deadline in the rule, of course, runs from the
date of service; the difference is addressed below and
in table 48,



“exceptional” cases in this sense are actually
more common than nonexceptional ones. Indeed,
of all California cases in which we recorded a
time interval from service to answer, the answer
was filed within twenty days of service, as re-
quired by rule, in only 18 percent. The corres-
ponding figure for Eastern Louisiana was 20
percent. (Table 48 shows data concerning the
interval from service until answer, supplement-
ing table 6, which shows the interval from filing
of the complaint. We focus on the latter here
because the date of service was not recorded in a
large number of cases.)

A final observation is that comparatively
timely filing of the answer is achievable without
a great deal of monitoring activity. As already
noted, the District of Massachusetts showed a
significantly faster time for filing of the an-
swer in cases without 12(b) motions than three
districts that appeared to have more rigorous
monitoring systems. This finding strongly sug-
gests that independent practice of the bar,
probably reflecting state practice, is a powerful
influence on this particular variable. The
United States district courts in Los Angeles and
New Orleans appear to be swimming against a
strong tide that is a result of comparatively lax
state practice in this area.

Table 7 displays the time from filing of
pleadings other than the original complaint
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until their answers. The Central District of
California differs greatly from the other dis-
tricts in the time for answers to amendments,
with a long median time of sixty-four days. The
other five districts vary over a rather narrow
range, from a median of twenty-one days
(Southern Florida) to thirty-six days (Eastern
Pennsylvania). There is so muc¢h overlapping
of the various times in whicl: these answers are
filed that the differences in medians are not
necessarily significant.

Answers to third-party complaints are filed
over a wide range of time; Southern Florida is
slowest here, with a median of seventy-five days.
Answers to counterclaims and cross claims are
much more timely filed. Both are closely clus-
tered around a twenty-day median in all six
courts. Additional data are displayed in tables
44, 45, 46, and 47 showing the time elapsed
between filing of counterclaims, cross claims,
third-party complaints, motions to intervene,
and amendments, and the original complaint
or its answer. Data concerning the overall times
for supplemental pleadings of thiose types are
also shown.

Large service delays appear in a substan-
tial minority of cases in some courts. Over-
all, service delays are a small part of the
problem of delayed answers.

TABLE 7

Other Answers: Filing of a Pleading Until Its Answer

Amendments Third party Counterclaims Cross claims
complaints
Median Number Median Number  Median Number Median Number
(days} (amend- {days) {com- (days) (claims) (days) (claims}
ments) plaints)

FL/S . iiiiiiiiiinnn 21 106 75 78 18 43 18 16
CA/C...viiiiiiinineen 64 58 47 12 23 46 20 75
MDD, 25 27 34 16 21 19 17 19
LAJE i 28 53 71 63 20 18 19 44
PAJE ..., 36 22 55 78 17 51 23 84
- 23 25 61 22 20 30 22 g9
Average.......... 33 49 54 45 20 35 20 41




Table 8 responds to a question suggested by
previous tables on delayed answers: what is the
impact of delay in service on delay in answer?
The data provide several responses. First, the
total amount of time consumed by service in
the typical case is not great in relation to over-
all time for receipt of answers as shown in
table 6.

Completing service takes a median of four-
teen days in the slowest court (Massachusetts).
Massachusetts was not especially slow in the
time for answer overall, and fourteen days did
not account for enough of the elapsed time to
remove from attorneys the responsibility for
delay, even in that district. In other districts
the impact on the median case is relatively
slight. Five or six days elapse between filing
and completed service in the median case in
Eastern Louisiana, Maryland, and Southern
Florida, and nine or ten days in Central Cali-
fornia and Eastern Pennsylvania.

A second observation that can be drawn from
these figures, liowever, is that the relative dif-
ferences between courts’ time consumed by
service ave rather large, even if the overall
magnitude is small. The extremes are at a ratio
of nearly three to one (fourteen days compared
to five). Although the total elapsed times here
are not great, they are relatively important be-
cause the time interval from filing until com-
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pleted service is a necessary part of the sequence
leading to everything that follows in the case.
It is plausible to assume a direct relationship
between service delay and overall time for dis-
position of the case. A day saved here will lead
directly to a corresponding reduction in the
overall time a case is on the docket. That is true
of few other stages of a civil case.

Finally, table 8 shows extreme differences in
the service time for the slowest 10 percent of
papers served. By a wide margin, service is best
controlled in Fastern Louisiana, in this respect.
In Central California, 10 pereent of all service
takes fifty-seven days or more to complete, and
Massachusetts and Eastern Pennsylvania are
nearly as slow. For at least 10 percent of the
cases in these courts, service is a serious
problem,

In table 9, the pleading process is shown in a
different way: data on overall time for plead-
ing ave displayed.

In as many as 46 percent of all cases, the
complaint was the only pleading filed. When
those cases are excluded in the “adjusted” me-
dian, the times for pleadings range from a
median of forty-eight days in Massachusetts to
ninety-eight days in Louisiana. Massachusetts
has the fastest time by this variable, despite its
relatively lax controls over the pleadings proc-
ess. The time interval from complaint until last

TABLE 8

Service Delays

Filing until first service attempt

Filing until completed service

Median Number of 10 pct. slower Median Number of 10 pct. slower

(days) attempts than— (days) papers served than-—

(days) (days)
FL/S.covivvnnns 5 667 19 6 654 27
CA/C..ciiviiiiiiiienne. 8 449 42 9 439 57
MD. it 6 450 20 6 446 25
.Y 5 727 9 5 719 12
PA/E,...ovviiiiiinnnn. 9 651 39 10 664 49
MA ...ooianen beaisaas 12 426 41 14 458 47

Average.......... 7.5 561.7 29.3 23 563.3 31.2




TABLE 9
How Long Does All Pleading Take?

Complaint until last pleading

Complaint until last answer

Median, all  Total number Percentage Median, ad- Median Number

(days) (cases) at Q.days justed s (days) (days) (cases)
FL/S . iiiiiiiiiinianinan 21 597 42 51 40 327
CA/IC....oviiviiinianns 20 543 486 71 52 284
1% R 28 503 36 57 48 315
LAJE. i 59 494 26 98 57 352
PAJE. ..coeii i 44 4388 24 70 51 373
- W 35 469 35 48 54 297

Average.......... 345 517.3 34.8 65.8 53.7 324.7

* The adjusted median excludes all cases in which a duration of O days appears. In nearly all those excluded cases,

the only pleading ever filed was the original complaint.

pleading is very long for a significant minority
of cases in which the pleadings process is ex-
tensive and drawn out. Some characteristics of
those cases will be examined in subsequent re-
ports. Many other questions that cannot be
addressed here must also be deferred to our
comprehensive report on the pleadings data.

Discovery

Discovery differs from pleadings in that it is
governed by relatively few time limits in the
Federal Rules of Civil Procedure. This phase
is probably the most time-consuming element
of federal civil litigation, There are no rules
at all governing the total time allowed for dis-
covery. Many federal judges have adopted pro-
cedures to assert early control of a case and set
deadlines for discovery, in hope of assuring
that discovery is completed in what they con-
sider a timely fashion. Using a statistical test
called analysis of variance, we have established
that those techniques significantly affect the
control of discovery duration. The test is dis-
cussed briefly in appendix I, and more exten-
sively in our separate report on discovery.

In this section we address not only the impact
of control on discovery time but also the further
question of where the time is saved. If a court

sets tight deadlines, do the attorneys simply

respond by conducting less discovery? Or do
they concentrate a given amount of work into
a shorter period of time? We cannot confidently
define a “reasonable” typical time interval for
discovery. Nevertheless, it would appear sen-
sible to approach the issue by determining
whether fast courts seem to operate so restric-
tively that their controls reduce the amount of
discovery undertaken by attorneys.

In most courts, some months elapse before
discovery begins in the typical case. This
delay appears to be controllable if manage-
ment of the case is asserted early.

Overall time for discovery is greatly af-
fected by discovery contrels. Remarkably,
more discovery is recorded in fast courts
than in slow ones.

Judges and their case management staff ex-
pressed the concern that there is often a long
hiatus between filing of the complaint and the
start of discovery. Table 10 addresses this ques-
tion, showing separate data on plaintiff and
defendant discovery.

The differences are wide. In the Southern
District of Florida the median time from filing
until the first recorded plaintiff discovery
action was only 36 days. Eastern Pennsylvania
and Eastern Louisiana were clustered at 73 and
89 days, more than twice as long. The medians
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TABLE 10
How Soon Does Discovery Start?

Filing until first recorded

plaintiff discovery Filing until first recorded
defendant discovery

Median Number Percentage with Median Number

{days) {cases) complaint (days) (cases)

FL/S..covunns Seetssnsaearanens 36 259 30.1 59 175
{07 £ 0 PN 116 149 7.4 86 137
L. 1 J 115 153 17.6 113 151
LA/E i ivieicarincesanaasnen . 89 194 24.2 80 205
PAJ/E..... Cererraaiesarenacats 73 244 23.0 57 258
MA......... errsrerenasesanans 119 183 3.3 81 172
Average.....ooceviivaas 91.3 197 17.6 79.3 183

in Maryland, Central California, and Massa-
chusetts were 115, 116, and 119 days. The pat-
tern for defendant discovery is very different.
Eastern Pennsylvania is the fastest (57 days),
followed so closely by Southern Florida that
the difference is not statistically significant.
Eastern Louisiana, Massachusetts, and Central
California are clustered at 80, 81, and 86 days,
and Maryland is slowest at 113 days.

Data in table 11 indicate overall time to com-
plete discovery. Additional data on this point
appear in table 49. The time from first discov-
ery action to “substantial completion of dis-
covery” varies from a median of 113 days in
Southern Florida to 302 days in Massachusetts.

“Substantial completion of discovery” is a
judgmental variable that was coded by the re-
searchers who collected the data. It represents

TABLE 11

Overall Discovery Time

First discovery request until Filing of compiaint until Discovery
substantial completion of substantial completion ¢f  requests per Discovery
discovery discovery substantially requests
completed per case®
Median Number Median Number case
(days) (cases) {days) (cases)
FL/S........ feverriereas 113 131 182 131 8.61 5.47
CA/C.iriiiireninnians 180 96 318 96 7.57 5.11
T 151 133 294 133 5.11 4.27
LAJE., . coiiiviniinn. vees 194 179 308 182 4.48 3.78
PAJE...oivevnnnnn aees 226 193 305 194 6.38 5.05
MA. . ciiiiiiiiiecinnes 302 152 434 154 5.40 457
Average.......... 196 147.3 306.3 148.3 6.26 4.71

*+ This is the average (the mean) number of discovery requests recorded per substantially completed case. In-
cluded are such events as depositions, interrogatories, requests for admission, requests for production of docu-
ments, etc. Note that the count of discovery requests is a fairly rough measure of activity. Informal discovery is
not included. Also, to compare districts, one must assume that the scope of the typical request is roughly com-

parable in each district,

b This figure also expresses an average (mean) for all cases except those with no discovery requests, or one re-

quest but no answer to it.



the date by which each party has conducted
sufficient discovery to engage in informed settle-
ment negotiations or prepare for trial. The
number of cases that reach substantial comple-
tion of discovery also varies very widely; only
96 eases 1n the Central District of California,
out of 544 cases in that district on which data
were collected, reached substantial completion.
The time from filing of the complaint until sub-
stantial completion varies as well. By this var-
iable, Florida was particularly fast, Massachu-
setts particularly slow, and the other four courts
so closely bunched that no significant distine-
tion can be drawn between them.

Perhaps most interesting are the two right-
hand columns in table 11. They suggest that the
time saved by tight court control is not saved
at the expense of discovery activity. If any-
thing, that relationship is reversed. The distriet
with the fastest discovery also had the most
discovery requests filed per case, counting either
only those cases that reach substantial comple-
tion or all cases in which some discovery was
undertaken. The districts with the longest time
for discovery are the distriets in which the few-
est requests were filed, suggesting a low volume
of discovery activity generally.

A second observation: all the figures on dis-
covery events per case are remarkably small,
considering the widespread perception that
federal civil discovery has gotten out of hand
and become “a rich man’s tool.” A maximum of
8.61 discovery initiatives per completed case—
interrogatories, depositions, requests for pro-
duction of documents, requests for admissions,
and so on—hardly seems excessive, especially
since this is a total of initiatives by all parties.
If these figures were considerably larger, it
would be reasonable to guess that discovery
controls seems to have a damaging impact in an
entirely unexpected direction: increasing need-
less discovery. But figures in the ranges shown
suggest that relatively little needless discovery
is conducted in the typical case.* Of course it is
quite possible that a large volume of needless

* Since informal discovery (discovery not docketed,

or discovery without a court order) does not appear
in our data, questions remain on this point.
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discovery is conducted in a small number of
complex or protracted cases, a possibility en-
tirely consistent with these figures. If this
should be so, a remedy directed at only those
cases is needed.

Individual discovery responses are much
more prompt in courts with strong controls
than in those without. The greatest differ-
ence among the individual discovery re-
sponses is in time to answer interrogatories.
Motions to compel are also filed sooner in
courts with strong controls, as are the com-
pelled answers.

Various discovery actions individually take
vastly different times in the six courts. Wide
differences emerge also in the length of time
required for a lawyer to complete individual
discovery actions. There is no necessary con-
nection between the time required for attorneys
to respond to interrogatories, to take deposi-
tions, to respond to a request for production of
documents, or to carry out other discovery ac-
tivities, and overall time for discovery or over-
all disposition time. Discovery actions can be
carried out simultaneously or sequentially, or
both. Even if they could not be, the low average
number of discovery actions per case suggests
that, in most cases, a good deal of time passes
between discovery actions.

Even in the absence of a necessary connec-
tion, there does nevertheless seem to be an
empirical connection. Table 12 shows wide dif-
ferences among the distriets in the time required
to complete the various types of discovery ac-
tions; these differences correspond roughly to
the overall disposition times of the six courts.

The time interval from request for a deposi-
tion until the date it was taken is a median
of thirteen days in Southern Florida and
twenty-seven days in Eastern Pennsylvania., Of
course, no rule governs this time interval. Evi-
dently, the thirty-day time limit from filing to
answer of interrogatories is honored mainly in
the breach. The Southern District of Florida is
fastest in this regard, with a median of forty
days. The courts show increasingly long median



28

TABLE 12

Time for Selected Discovery Actions

Depositions: from request

Interrogatories: from filing

Requests for production of

until date taken until answer documents: from filing urtil
response
Median Number Median Number Median Number
(days) (depositions) (days) answered {in- (days) answered
terrogatories) (requests)
FL/S. i iiiiiiiiiianinses 13 268 40 223 34 119
CA/C...iiviiiiiinninnas 15 65 48 225 34 27
MD.....vvuess pireerraa. 25 87 65 294 34 44
| N 15 296 69 252 39 30
PAJE. . iirinriaiinnnnn 27 123 80 425 59 47
1 21 44 83 297 35 43
Average.......... 19.3 147.2 64.2 286 39.2 51.7

times for interrogatories as one moves down
the column, to a high of eighty-three days in
Massachusetts. The thirty-day time limit for re-
sponse to requests for production of documents
is far more effective. Although every median is
greater than the permitted thirty days, they are
clustered between thirty-four and thirty-nine
days, with only oné exception.

Apparently, the tempo of discovery activity
differs greatly among federal districts. This
difference is greatest for interrogatories. In
some districts, the bar seems to have become
accustomed to speedier filing of discovery ac-
tions and to speedier responses. Table 13 shows
there is a corresponding difference in attorney
patience with discovery problems.

As usual, the Southern District of Florida
is the speediest: the typical motion to compel
was filed fifty-two days after the discovery re-
quest to which it was addressed. Medians in two
districts were nearly twice that figure. A dif-
ference of more than two to one appears in the
median time from motions to compel until the
compelled answer, but in this respect, the
Southern District of Florida falls in the
middle. In Maryland and Eastern Louisiana,
the median times were eighteen and nineteen
days, respectively. The corresponding figure in
Masachusetts was fifty-three days. The large
number of motions to compel in the Eastern

District of Pennsylvania suggests a partic-
ularly contentious bar, as some judges there
observed.

Wide differences also appear in the speed of
court responses to discovery problems. (See
table 14.) The median time from filing until
ruling on motions to compel was as short as
fourteen or sixteen days in three courts, and as
high as sixty-four days in Maryland (the num-
ber of motions there was the smallest). So.few
motions for sanctions were filed that we can
make no statements at all about the speed of

TABLE 13

Attorney Responses to Discovery Problems

Discovery request  Motion to compel

until motion to filed until
compel filed compelled answer
Median Number Median Number
{days) (cases) (days) (cases)
FL/S.....o.vs 52 140 28 54
CA/C......css 82 65 43 27
MD.......... 77 67 18 17
LA/E......... 100 61 19 35
PA/E......... 99 197 40 124
MA....ovvtn. 103 119 53 54
Average 85.5 108.2 33.5 51.8




TABLE 14

Court Responses to Discovery Problems

Motion to compe!: Motion for
filing until ruling sanctions: filing
until ruling
Median Number Median Number
(days) (motions) (days) (motions)
FL/S......... 14 91 (12) 14
CA/C......... 39 37 (28) 4
MD.......... 64 32 (37) 2
LAJE......... 16 39 (23) 1
PA/E......... 16 127 (20) i3
MA.....ovens. 26 38 (3 85(9)°
Average 29.2 60.7 20.5 19.8

= Because of a coding problem, extraneous matters
were recorded here; we estimate that nine is the actual
number of motions for sanctions filed.

rulings on those motions. The different median
times in this respect are not statistically signi-
ficant, so each appears in parentheses,

Motions

It has already been suggested that a civil
case does not proceed to disposition through a
neat succession of stages in sequence. There is
not a distinet pleadings stage followed by a
discovery phase, followed by other phases that
could be described as distinct elements. Plead-
ings are concentrated at the beginning of the
case, but many pleadings can be filed at any
time. Most discovery activity generally follows
most pleadings, but there are numerous possi-
bilities for overlapping. Motions, particularly,
do not constitute a distinct phase of the case,
except for posttrial motions, which are ex-
cluded here and treated separately in table 56.

Because motions do not constitute a definable
stage of a case, court controls typically do not
address the timing of motions specifically. Al-
though a few scheduling orders and similar
control devices may mention or stipulate a
deadline for motion filing, motions often are
not mentioned. (Motion deadlines are much

more common for criminal cases.) Because
motion practice is diverse, and not directly con-
trolled by most docket management systems, we
will limit ourselves here to some overall ob-
servations on the timing and treatment of
motion practice, once again deferring detailed
discussion until the forthcoming motions
report.

Tables 54 and 55, respectively, show the num-
bers of substantive and procedural motions
filed. As used here, “substantive motions” in-
clude temporary restraining orders and pre-
liminary injunctions, as well as motions for
summary judgment, 12(b) motions, etc. “Pro-
cedural motions” include consolidation, change
of venue, leave to file an amended pleading, and
others. Data on the timing of motions are dis-
played in table 15. These figures include all
motions in any case, not just the first motion.
It would be reasonable to predict a high degree
of correspondence between median times for
filing of substantive or procedural motions and
the overall median time for case disposition;
this would be in part an artificial result of the
fact that no motion can be filed 200 days after
the date of filing if the case is terminated in
less than 200 days,

Actually, there is little correspondence. Sub-
stantive motions in Maryland are concentrated
at the beginning of the case, and apparently
this is also true in Massachusetts. The cor-
respondence between procedural motions and
overall disposition time is somewhat closer but
still far from perfect. Clearly, the pattern of
motion practice varies greatly within the dis-
tricts; these patterns will be detailed in future
work.®

The final columns of table 15 show the time
interval between filing of the original com-
plaint and filing of a summary judgment
motion. The correspondence here to overall dis-
position time is close; only Massachusetts is out
of sequence. Summary judgment motions are
filed relatively late in relation to the median
disposition time in each court.

®Table 50 eontains supplemental information on the
timing of motions filed by plaintiff and defendant.
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TABLE 15
When Are Motions Filed?

Complaint until each
substantive motion

Complaint until each

Complaint until each
procedural motion

summary judgment motion

Median Number Median Number Median Number
(days) {motions) {days) (motions) (days) {motions)
FL/S.iiiiiiviiiiininiinn, 73 967 116 180 115 202
CA/C..civiiiniiiinnians 78 535 224 74 133 107
MD. . iiiiiiiiiinaae 56 482 182 96 133 159
LA/E. iiiiieiniiinsnseas 173 441 211 112 191 100
PAJE. .. viiiiinsianneen 127 353 189 126 207 116
L 1 SN 93 479 253 125 141 a5
Average.......... 100 542.8 195.8 118.8 153.3 129.8

A pending motion often stops all other action
in a case. For this reason, lawyer delays in
responding to motions and court delays in
ruling can prolong a case by weeks or months.
Lawyers answer motions much faster in some
courts than in others. In keeping with virtually
all our other observations, the Southern Dis-
trict of Florida’s bar responds most quickly
(table 16). The median answer to substantive
motions there was received in ten days, com-
pared to a twenty-day median in Maryland and
Central California. Unfortunately, we lack
data on enough procedural motions to analyze

TABLE 16

How Soon Is a Motion Answered?

Substantive Procedural
motions: filing motions: filing
until answer until answers
Median Number Median Number
(days) answered (days) answered
{motions) {motions)
FL/S.ccoviunn 10 349 8 69
CA/C..cenee. 20 204 12 54
MD.. 20 168 15 40
LAJE......... 15 33 14 11
PA/E......... 14 153 10 45
MA.. 18 166 15 40
Average 16.2 178.8 12.3 43.2

confidently differences in times for receiving
answers to those motions. Due to the combina-
tion of a small number of motions for which
data was recorded, median values that are
relatively close together, and a wide range of
different values within each court, any median
shown under “procedural motions” in table 16
could be above or below any of the others within
the 95 percent confidence level we have adopted
for these reports.® The effect of alternative
briefing schedules, an important variable in
many motions, will be explored in a subsequent
report.

In three courts, serious delays exist in
ruling on a minority of motions.

Although the time when motions are filed
may not be readily controllable by the court,
the relationship of filing to ruling obviously is
controllable. Table 17 suggests that although
they do appear in some cases, delays in ruling
on motions are not a widespread problem in any
court shown. Particularly if one realizes that

® In other words, we cannot say with 95 percent cer-
tainty that there are any two medians in that column
of which the lower figure represents an actual lower
median in the total case load of the court, and the
upper figure represents an actual higher median of the
total case load of that court; there is at least a § per-
cent chance that the relationship could be reversed.
§till, the obgerved relationship is more likely than any
other.



TABLE 17

How Soon Is a Motion Ruled On?

Substantive motions: filing until ruling

Procedural motions: filing until ruling

Median Number 10 percent Median Number 10 percent
(days) {motions)  slower than— (days) (motions)  slower than—
(days) (days)
FL/Si . iiiiirieiiininnnns 16 809 70 12 202 64
CA/C. i iiviiiriiannnss 23 490 117 20 100 70
MD...iiiiiiiiiiinenns 29 453 220 6 120 119
LA/E.eioiiiiniiinnnnens 21 322 75 3 145 35
PA/E..ciiviiiiiiiinnnn, 37 271 357 7 150 95
- 35 340 271 17 131 118
Average.......... 26.8 447.5 185 10.8 141.3 83.5

the time interval from filing until ruling in-
cludes response time, the range of median time
on substantive motions shown, from a low of
sixteen days to a high of thirty-seven days,
seems both low and rather narrow. Ruling on
procedural motions is much faster, from three
to twenty days. The slowest 10 percent of rul-
ings are quite delayed in Pennsylvania, Massa-
chusetts, and Maryland, however. Nearly 10
percent of all substantive motions ruled on in
Eastern Pennsylvania cases were on the docket
for more than one year.

Routine oral argument speeds disposition
of substantive motions. Results are mixed
regarding procedural motions,

The interim version of this report (published
in June, 1976) contained a qualified recommen-
dation that courts consider routine use of oral
argument on motions. Observations and prelimi-
nary data led to the surprising conclusion that
motion practice seemed especially efficient and
effective when it automatically included routine
oral argument on motions. Oral argument—
hardly a new procedure—was observed to pro-
vide some characteristic benefits. First, a rule
or procedure setting an automatic hearing date
based on the date a motion was filed establishes
a definite schedule for preparation of every
motion. The Central District of California’s

local rule 3, which appears in appendix H, is a
useful example. If the judge is able to rule from
the bench on most motions, the schedule will
include disposition of the motion as well as its
preparation, and spare the judge the burden
of a written opinion.

Another benefit is the obvious one: the judge
has the opportunity to hear from both sides,
exploring with the attorneys the possible con-
sequence of a proposed ruling and providing
counsel an opportunity to respond. Several
lawyers in courts that discourage oral argu-
ment expressed regret that they did not have
this opportunity. This sentiment was a notable
exception to a general rule: we rarely heard
specific suggestions from lawyers that a court
service not provided by any judge in the dis-
trict should be provided. For example, in dis-
tricts in which opinions are rarely prepared,
lawyers were often puzzled when we asked them
if they felt deprived by that fact.

Finally, the oral proceeding provides a useful
opportunity for a court to communicate its
standards and expectations to the bar generally.
Other lawyers awaiting argument on other mo-
tions are generally in the room, and they obtain
useful, informal guidance.

Oral motion practice has often been criticized
as a waste of time for both court and attorneys.
We saw no instances of the most obvious abuse



of attorney time: a lengthy and unpredictable
calendar requiring lawyers to wait many hours
to argue a short or minor matter. Generally,
guidance by court personnel was precise enough
to restrict waiting time to one hour at most.
Oral motion practice appeared to foster highly
efficient use of the court’s time; it may do the
same for attorneys’ time, though that appears
less certain. Especially in Los Angeles and New
Orleans, motions day is a good use of court time.
On complex motions the judge has the papers
before him for advance preparation, just as he
would if oral argument were not held. Oral
argument provides an additional opportunity
to explore alternatives. It also provides a dead-
line for the judge’s ruling if he disciplines his
work appropriately. In routine motions that
possibly could have been handled in a few mo-
ments, on paper, the oral proceeding may serve
no other purpose than to transmit the ruling.
For those cases, the court appearance may be a
doubtful use of lawer and client money, despite
the benefits to the court. That consideration may
be minimal in courts where attorneys are gen-
erally located nearby, as in New Orleans.

Table 18 provides information on the rela-
tion of hearings both to filing and to ruling.
Using this table in combination with others on
motions, a preliminary evaluation can be made
of the impact of rules and procedures that
prompt routine oral argument on motions.
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Regarding the calculation from filing of a
motion to its hearing, the second column, “Num-
ber of liearings,” is the most interesting. This
column confirms that, as indicated in their rules,
Central California and Eastern Louisiana have
far more motions hearings than do the other
courts. The preceding column suggests further
that in those two courts, the large number of
motions brought to hearing reach that stage
considerably earlier than do the smaller num-
ber of motions in the other courts, except in the
Southern District of Florida.

In Maryland, Eastern Pennsylvania, and
Massachusetts, the minority of motions bronght
to hearing—presumably the most difficult mo-
tions—reached that stage after a considerably
longer time, around fifty days median. The
figures on the time interval from hearing until
ruling confirm that most motions heard at oral
argument are disposed of at that time. Only in
Eastern Pennsylvania, where the number of
hearings is the smallest, were less than half of
the motions handled at oral argument; even in
that district, the median time from hearing un-
til ruling was only eleven days, surely not an
excessive time for what would presumably be
the eighty-four most difficult or demanding mo-
tions in the data base. In the other courts, the
percentage of motions ruled on at the hearing
was as high as 88 percent in Eastern Louisiana.
Again, there are substantial delays in three

TABLE 18

Motions Hearings

Filing of motions until hearing

Hearing until ruling

Median Number of Median Percentage  Number of 10 pct. slower
(days) hearings (days) at O days hearings * than— (days)
| £ T 24 136 0 65 171 17
CA/C.iviiiiennanniinnnns 26 326 0 66 397 25
L 0 2 50 155 0 61 185 59
(1Y 22 326 0 88 408 1
PAJE....covvviuennnnins 45 64 11 35 84 227
- 49 188 0 56 218 51
Average.......... 36 199.2 1.8 61.8 243.8 63.3

* The date a motion was filed did not always appear in the case file. For thatreason, fewer motions were compieted

from filing until hearing than from hearing until ruling.
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courts’ rulings on the slowest 10 percent of the
motions heard,

Referring back to table 17, we find qualified
support for the notion that routine oral argu-
ment expedites motion practice. On substantive
motions, the two oral argument courts perform
very well. Laying aside for the moment the
Southern District of Florida, a court that does
not practice routine oral argument and as usual
the fastest court, the Central District of Cali-
fornia and the Eastern District of Louisiana
rule on substantive motions significantly faster
than do the remaining three courts. But on pro-
cedural motions, the picture is very different.
Although Eastern Louisiana is the fastest court,
by a significant margin, in ruling on the pro-
cedural motions recorded in this data base, Cen-
tral California is the slowest. The slow median
time for California suggests that in that court,
a good deal of time is unnecessarily consumed
waiting for expiration of the time limits set in
local rule 3. A procedure permitting waiver of
those time limits would probably expedite han-
dling of routine motions.

Table 19 presents summary data on the over-
all time for all motions activity. The time
from the first substantive motion until the last
activity relating to substantive motions is cal-
culated, followed by a corresponding figure for
procedural motions.

TABLE 19
Overall Time for Motions Activity

Substantive Procedural
motions motions

Median Number Median Number

(days) (cases) (days) (cases)

FL/S.iouvenn. 48 351 42 111
CA/C......... 49 243 42 69
MD..ovienee, 104 242 76 72
LA/E......... 58 202 45 76
PA/E......... 63 156 77 87
MA.......... 128 220 54 104
Average. 75 235.7 56 86.5
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Trials and Trial Activity

In contrast with some other projects that
have collected data on civil case flow, no at-
tempt was made here to “oversample” cases that
went to trial. The focus here is on the progress
of all civil cases, whether tried, settled, or con-
cluded by motion. Thus, oversampling trials
would not necessarily have served the purpose
of the study: to explain differences in median
would not necessarily have served the purposes
disposition times for all cases. But because there
are so few tried cases in our sample, little can be
said about them. Only twenty-six of the sampled
cases from the Central District of California,
just under 5 percent, went to trial. More than 10
percent (sixty-three cases) from Southern Flor-
ida were tried. These numbers are small enough
to limit severely any further analysis beyond
the overall figures presented in table 20. Any
refinements or breakdowns produce such small
groupings that few statistically significant dif-
ferences emerge.

Setting early and firm trial dates is an
effective control, but some alternative con-
trols are also effective.

The overall time from complaint until trial
differs as widely as the time from complaint to
disposition of all cases—more widely in some
courts. Notably, the Southern District of Flor-
ida tries the highest percentage of cases while
maintaining exceptionally short time intervals
by this measure. Many judges in many districts
insist that the way to keep the docket moving
is to set trial dates for the cases and make sure
that the cases reach trial as promised. A kind of
support of this principle appears in the first
column of table 20. As will be shown in chapter
five, Southern Florida has a high number of
trials each year per judge, as well as the noted
high percentage of civil cases tried.

The central four columns of table 20 illus-
trate the effects of some alternative procedures
regarding trial settings. In Central California,
case management is not associated with the ac-
tual setting of the trial date. Rather, case man-
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TABLE 20
Scheduling Trlals

Original complaint Initiation time » Control time ® Resetting and continuance time ¢

until trial

Median Number Median Number Median Number Median Percentage Number

{days) {cases) (days) {cases) (days) (cases) (days) at Odays (cases)
FL/S.ivn.n. 254 64 35 196 69 213 17 21 63
CA/C....... 476 27 245 50 71 51 1 50 26
MD......... 557 41 120 93 122 98 80 19 26
LA/E........ 444 35 175 217 139 223 0 51 35
PA/E........ 870 43 157 71 92 73 6 35 17
MA......... 997 42 638 65 57 68 0 61 28

Average 599.7 43 228.3 115.3 91.7 121 17.3 39.5 32.5

* This figure measures the time between the answer to the original complaint and the first date on which a trfal

date is set.

bThis figure measures the time between the date on which a trial date is set and the date trial is set for.
* This figure measures the time from the earliest trial date set until trial was actually begun.

agement is conducted through imposition of
deadlines for pretrial and termination of dis-
covery under local rule 9. It is only at the final
pretrial that a trial date is set. Thus, the initia-
tion time, the median time from the answer to
a complaint until the first date on which a trial
date is set, is 245 days, much longer than that
for any other court except Massachusetts. On
the other hand, once a judge does set a trial
date for a case, that date is much earlier than
it is in some courts (control time). Also, trial
dates are set in a smaller number of cases in
Central California, because fewer cases reach
the trial date setting stage there than elsewhere,

Data on practice in Southern Florida con-
form very closely to what was observed and
described during court visits. At a median of
thirty-five days after the complaint, a notice is
sent out setting the trial date for a date that
ordinarily is just over two months away (sixty-
nine days median). (Table 22 shows that a dis-
covery cutoff date is set shortly before the trial
date.}) The less exacting procedures in Mary-
land, Eastern Louisiana, and Eastern Pennsyl-
vania involve a preliminary pretrial conference
held four to six months after receipt of the
answer, at which a trial date is set an additional
three to five months away. (We have strong

reasons to believe that many more of these pre-
liminary pretrials are held in Maryland and
Eastern Pennsylvania than are shown here. In
those districts, many conferences do not result
in a record in the file or a docket entry.)
Data in the central four columns of table 20
also confirm the observation that judges in
Massachusetts do not set trial dates until a great
deal of time has passed—nearly two years in
the median case. Once a case is finally set. for
trial in Massachusetts, however, it proceeds to
trial without delay. Massachusetts has the short-
est interval from the date a trial is set until the
date the trial is set for, and 61 percent of the
cases tried were tried on the scheduled date.
The final columns in table 20 show data on
the relationship of the first date on which trial
was set to the date on which trial was actually
held. Tt is surprising, in this period of excep-
tional strain on federal trial courts, that trial
dates are as firm as shown. In three of the
courts, at least half the trials were held on the
date first set. In a fourth, Eastern Pennsyl-
vania, the figure was close to half. In the Scuth-
ern District of Florida there was significant
disparity—seventeen days. Both that figure and
some of the disparity in Eastern Pennsylvania
are partly due to the use of trailing calendars.



Southern Florida’s distinctive calendar system
(discussed in chapter five), in which trials are
set on a “two-week calendar” rather than on a
particular day, would optimally lead to a me-
dian “resetting and continuance” time greater
than zero. The seventeen days shown also reflect
a number of continuances. In Maryland the pic-
ture is much worse. We were repeatedly told
that that district was finding it extremely dif-
ficult to process the cases on its civil docket, due
to a heavy burden of lengthy, complex criminal
trials, combined with many exceptionally com-
plex civil cases. Only 19 percent of the trials in
sampled cases were held on the date for which
trial had originally been set, and the median
time from that date until the actual beginning
of trial was eighty days.

Pretrial Conferences and
Discovery Cutoff Dates

Some courts could save several months by
asserting earlier control of civil cases. The
controls asserted are fairly effective, once
imposed.

Discussion of civil cases thus far has focused
on the effects of alternative controls used. Data
on the actual operation of the controls imposed

35

has been deferred until this section. Table 21
shows the courts’ pretrial conference scheduling
practices. (As in the previous section, the Mary-
land and Eastern Pennsylvania figures are af-
fected by several judges’ practice of holding
pretrial conferences, no record of which appears
in the file or on the docket sheet.)

The key variable seems to be the time interval
between the answer to the original complaint
and the date on which the first pretrial was
scheduled. The range of differences here is ex-
traordinarily large, from 18 and 21 days,
respectively, in Southern Florida and Central
California, up to 595 days (in a very small
number of cases) in Masachusetts. This appears
to be a crucial variable. Eastern Pennsylvania,
for example, could possibly save four or five
months of “dead time” in many cases by earlier
scheduling of the first pretrial conference.

There is a smaller range of differences among
the intervals between the date on which the pre-
trial date was set and the date the pretrial was
set for—from 28 days in Massachusetts to 63
days (precisely as mandated in local rule 9) in
the Central District of California. Very large
differences appear again among the time inter-
vals between the answer to the original com-
plaint and the time a first pretrial is actually
held. Maryland and Southern Florida are fast-

TABLE 21
Scheduling Pretrials

Initiation time »

Overall time: answer until
first pretrial

Control time b

Median Number Median Number Median Number

(days) (cases) (days) (settings) {days) {cases)
FL/Sieiiiiiiiiiiinnnins 18 250 49 401 94 77
CA/C...civiviiinnnn R 21 196 63 342 186 96
1 2 82 145 33 266 71 169
LA/E. i iiiiiiriniennens 104 305 43 603 158 253
2 ¥ 175 122 42 203 192 193
MA. it 595 58 28 91 763 84

Average.......... 165.8 179.3 43 317.7 244 145.3

* Time interval between the answer to the original complaint and the first date on which a pretrial date is set.
b Time interval between the date on which a pretrial date is set and the date pretrial is set for,



est in this respect, with 71 and 94 days, respec-
tively. Eastern Louisiana, Central California,
and Eastern Pennsylvania are clustered be-
tween 158 and 192 days, and Massachusetts is
much slower, with 763 days.”

Table 22 shows when discovery cutoff dates
are set and when they are set for, In the first
column, Massachusetts appears as the fastest
court, an anomalous result in terms of other
data shown on controls, especially in table 21;
this may result from a large number of delayed
answers in these cases, or some other factor.
Southern Florida and Central California show
a median time of twenty-one and twenty-two
days, respectively, between answer and first
setting of a discovery cutoff date, reflecting the
practice in those courts to mail a scheduling
order or notice (or a copy of local rule 9 in

TABLE 22
Setting Discovery Cutoff Dates

Initiation time » Control time ®

Number
Median  (dis- Median Number
(days) covery (days) (cases)
cutoffs)
FL/S. civininianss 21 212 56 233
[07- ¥ o 22 184 180 192
MD.............. 72 248 113 49
LAJE..........uu 116 145 121 148
PA/E..coovvennnns 121 125 86 130
MA . iiinirninns 0 76 162 76
Average.... 58.7 131.7 119.7 136.3

* Time between answer to original complaint and first
date on which cutoff is set.
' b Time between first date cutoff set and last date set
or.,

° Numerous discovery cutoff dates in this court are
not recorded in the file, and were not recorded here.

"It should be noted that these figures, like similar
ones elsewhere in this chapter, are not additive. One
cannot add the median initiation time to the median
control time. Medians in general are not additive. Be-
yond that, different groups of cases are involved in the
variables displayed in this table, and a time interval
measured for one group is not necessarily applicable to
another, The clearest instance is the three medians
shown for Maryland. The median overall time is actu-
ally shorter than the median initiation time. It is much
shorter than the sum of initiation plus control time.

36

California) shortly after receipt of the answer.
The schedules in the other three courts are
somewhat more relaxed. The time interval be-
tween the first date the cutoff was set and the
last date the cutoff was set for varies a great
deal.

By this measure, it is clear that the granting
of continuances in Central California is so wide-
spread that the time limits in local rule 9 have
little meaning. In cases sampled, Central Cali-
fornia granted 899 continuances of all types,
compared to a total of only 974 in all five of the
other districts. The continuances are numerous
enough to convert an apparently exacting time
schedule into the least exacting time schedule
shown. By this measure, again, Southern. Flor-
ida imposes the strictest standard by a statis-
tically significant margin. Supplemental data
on setting discovery cutoff dates appear in table
51.

Setting discovery cutoff dates is only part of
the battle. Equally to the point is the degree to
which the disevovery cutoff dates are effective.
In table 23, we can observe great differences in
the impact of discovery cutoff dates. Most dis-
covery cutoff dates are remarkably effective,
however. Most effective of all are the comnpara-
tively undemanding dates set in Eastern Louisi-
ana, where, in the typical case, substantial com-

TABLE 23
Effect of Discovery Cutoff Dates

First cutoff date
until substantial
completion of
discovery

First cutoff date
until last
discovery activity

Median Number Median Number

(days) (cases) (days) (cases)
FL/S.iiiiinieenns 4 102 -1 187
CA/C.ivvvinnnnn 115 88 87 152
MD....... ceeaens 40 35 2 43
LA/E...... e, =1 89 3 125
PAJE. ..ciiiinnnes 15 81 24 119
MA........ RO 98 50 132 64

Average.... 45.2 74.2 41.2 115.0
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pletion of discovery occurs the day before the
cutoff date. In all other districts, there was some
“slippage” after the first discovery cutoff date
even in the median case, but in Eastern Pennsyl-
vania and Southern Florida, the difference was
not great.

Measuring the same question slightly differ-
ently, the right-hand columns of table 23 pro-
vide data on the time interval between the first
discovery cutoff date and the last discovery
activity. Measuring this way includes more
cases, because there were many cases in the data
base that never reached “substantial comple-
tion” as coded by Center researchers. Using this
measure, we find four courts clustered with rela-
tively effective discovery cutoff dates; Central
California and Massachusetts show much more
disparity between the first cutoff date and the
actual termination of discovery activity. Of
course, this is not an especially surprising con-
clusion regarding the Central District of Cali-
fornia, because the system there is generally
understood to imply or require a substantial
number of continuances.

Tlhe data on, pretrials and discovery cutoffs,
in summary, show great differences among the
courts in the nature and extent of case manage-
ment control—differences that appear to have a
powerful impact on disposition time. Future re-
ports will extend this observation and supple-
ment it with information on the differences
within the courts in these factors and others.
For the most part, these courts are each hetero-
geneous, yet the data in this seection make it clear
that there are great differences among the
courts’ typical patterns.

Settlement

The data just described, which were gathered
from civil dockets, bear directly on the issue of
speed of disposition, but only indirectly on
questions involving “efficiency” in the sense
used here, referring to the number of cases
handled per year per judgeship (or some other
unit). This is so because the data deal primarily
with time periods and because we selected a
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uniform number of cases in each court, elimi-
nating effects of alternative procedures on the
number of cases handled per year. For that
reason, the remaining sections in this chapter
will refer to the docket data only indirectly,
and will concentrate primarily on data gathered
by the Administrative Office of the United
States Courts, describing all cases terminated
in fiscal 1975.

Judicial participation in settlement pro-
duces mixed results. A limited role may be
valuable, but data suggest that a large
expenditure of judicial time is fruitless.

It is often asserted that a strong effort by the
court to encourage settlement is essential if
large dockets are to be handled. Settlement
approaches and techniques have long been an
important topic of discussion at Center semi-
nars. Therefore, an essential element of the
court visits was Center staff observation of pre-
trial and settlement conferences to estimate and
compare the courts’ involvement in settlement.

Figure 3 displays our estimate of the relative
time and effort judges routinely devote to
settlement, plotted against the number of civil
terminations per judgeship in the six metro-
politan courts studied. Table 24 shows the vari-
ables used in figure 3, supplemented by data
on total terminations per judgeship and the
percentage of civil cases terminated by trial.
Figure 3 shows a rough inverse relationship
between settlement involvement and termina-
tions. Only a positive relationship would sup-
port the idea that routine settlement confer-
ences are effective. Table 24 shows there is little
pattern in the other two variables.

This outcome is striking, given the wide-
spread notion that a strong judicial role in
settlement is necessary—even if possibly risky
or occasionally questionable—to handle a large
and growing case load. Nearly all Philadelphia
judges are active in settlement at several stages
of a case, regularly holding conferences at
which the issue of settlement is raised. On the
other hand, few judges in Miami and Los An-
geles attempt to play any part at all in settle-



FIGURE 3
Court Role in Settlement

600 |—
500 |—
Civil 400 |— xLA/E
terminations xFL/S
per 300 |—
xMA
judgeship xCA/C
xMD
fiscal 1975 200 |—
xPA/E
100 |-
None Substantial

Settlement involvement =

* This is a somewhat arbitrary ranking based on observation. It reflects the number and frequency of settlement
conferences and the degree to which the judge appeared to take an active role in encouraging settiement.

b Excludes ICC cases.

ment. The assumption in those courts is that
settlement is the business of the lawyers, who
apply what they have learned in the course of
expeditious discovery activity under the rules.

TABLE 24
Court Role in Settlement

Civil ter- Termina- Percent-
~Settlement minations tions per age of
involvement per judgeship civilcases

judgeship  (rank) tried

(rank) (rank)
PA/E (greatest)...... 189 (6) 230 (6) 9.4 (1)
LAJE..covniinnnen, 377 (1) 453 (1) 7.2(4)
MD............. e 218(5) 332 (5) 8.9 (2)
MA ..., 242 (3> 425(3» 5.6(5»
CA/C..ccvvvvvinnnen. 237 (4) 363 (4) 4.4 (6)
FL/S (least).......... 341 (2) 447 (2) 8.2(3)

_ Source: All fiscal 1975 case data are from the Admin-
istrative Office of the United States Courts.

s Excludes ICC cases.

The judge may become involved in the case if
he is needed to assist in planning or to resolve
a digpute; otherwise settlement belongs entirely
to the lawyers.

The practice in Maryland and Fastern
Louisiana is between these extremes. In Mary-
land, settlement is often discussed in confer-
ences but the judge’s role is rather distant and
there is no “head banging.” Practice in Eastern
Louisiana is diverse: some judges are very in-
volved and aggressive in negotiations, others
are involved in negotiations only occasionally,
and others are not “settlement minded” at all.
Settlement activity in Massachusetts is spo-
radie, though one judge holds settlement con-
ferences regularly.

This finding suggests that settlement proce-
dures may suffer from the same kind of sys-
tematic misperception characteristic of reme-
dies for the common cold. All cold remedies ap-



pear to work, as indicated by the fact that colds
always go away. Statistical evaluation of cold
remedies has been very difficult as a result. Simi-
larly, all settlement procedures succeed, as indi-
cated by the fact that most cases settle no matter
what procedures are used.

On the other hand, many judges think a
nudge early in the case may break the ice. If a
judicial officer—judge or magistrate—can raise
the possibility of settlement early, before much
money has been spent, he may encourage nego-
tiation that would not take place otherwise.
Often, in cases that could be settled, each side is
reluctant to raise the issue, fearing to betray a
sign of weakness. For this reason, a judicial sug-
gestion can be useful. A practice of briefly men-
tioning settlement at a preliminary conference
would be consistent with our finding here. Also,
in a substantial number of cases—especially
among the complex ones—greater involvement
by the judge may encourage settlement, This
purpose might be best served if conferences
could be held before a judge other than the one
to whom the case was assigned, or before a
magistrate, to permit free discussion of the
merits of the case.

One “settlement-minded” judge’s approach
was widely praised by the bar of his court, He
concentrates his settlement activity at the end
of the case. To work out a settlement, he said,
“you must have time and patience.” He is highly
sensitive to the characteristics of each case and
explores them in depth. Where lawyers lack au-
thority to settle, he makes vigorous attempts to
achieve a satisfactory proposal and assure that it
is presented to someone with the necessary au-
thority. He is occasionally willing to talk to each
side separately. At conferences, he occasionally
mentions such considerations as the cost of trial
(used concretely by adding an estimated cost to
the offer and subtracting it from the demand,
in an effort to minimize differences), and the
fact that one or both parties could not afford to
leave standing a district court decision in the
case, necessitating the additional cost of appeal.
In a bench trial case, he offers to move the case to
another judge if negotiations should fail.
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Through a good deal of precise though circum-
spect reference to strengths and weaknesses in
the positions of all parties, he is often able to
“soften” their positions considerably.

Clearly, there seems to be a place for this
kind of settlement activity in selected cases.
The danger, suggested in figure 3, is that judges
may be consumed by participation in the work
of lawyers in every case, spending unnecessary
time on cases that ultimately settle and would
settle without their intervention. It is common,
however, for relatively minor obstacles to block
settlement, even though the major issues are
resolved. Many judges are extremely sensitive
to these obstacles and can contribute substan-
tially to resolving them. One approach sug-
gested by some settlement-minded judges was
that courts consider establishing a settlement
panel, to which cases would occasionally be sent
for settlement and negotiation only. This is also
an area where magistrates can be especially
valuable.

Preparing Pretrial Orders

In all districts, we were surprised at both the
informal nature of preparation for the final pre-
trial conference and the relative uniformity of

actual procedure. Even in the Central District

of California, with its detailed requirements
imposed by local rule, we found pretrial orders
surprisingly brief in all but especially complex
cases. In all districts, a complex case was gen-
erally handled by special proceedings—roughly
following the Manual for Complex Litigation—
that included a comprehensive and lengthy pre-
trial order if the case had not settled before that
stage.

Precise and burdensome pretrial require-
ments imposed in all cases have not been
effective.

It may be that there ave distriets that actually
insist on comprehensive pretrial orders in all
cases that reach the final pretrial conference, as
many current rules and orders require. Since no
district in this survey insists on comprehensive



pretrial orders to that degree, we cannot evalu-
ate what benefits might result. We can observe,
however, that our study of ten courts suggests
a large number of speedy civil dispositions are
possible without insisting on a comprehensive
pretrial order in all cases.

Given this observation, we see little reason
for district courts to insist on such orders in
routine cases, despite the widespread existence
of local rules requiring them. There is general
bar resistance to comprehensive orders in rou-
tine cases. Possibly the most frequently voiced
objection to court procedures that we encoun-
tered was that courts are trying to insist
“arbitrarily” that every case have a full, com-
prehensive pretrial order. In our observation,
the resistance has been successful. Most pretrial
orders submitted were very skimpy, especially
in the sections dealing with stipulated facts.

Lawyers objected to comprehensive pretrials
in routine cases. First, many find the require-
ments incompatible with tlhe spirit of the Fed-
eral Rules of Civil Procedure. They feel that
the accretion of technical hurdles to implement
rule 16 is taking federal civil practice far down
the road toward the absurdities ascribed to
common law pleading. Second, they asserted
that some judges’ purpose in setting onerous
pretrial standards actually has little to do with
simplification of the issues or any of the other
purposes listed in the rule. Some judges use the
standards, rather, as a club to force attorneys
to settle without going to the trouble and ex-
pense of meeting the court’s demands. Attor-
neys expressing these views felt strongly that
the court was requiring a great deal of *busy
work” that delayed addressing the real issues
and imposed considerable expense on litigants.

Our observations suggested there may be
merit to these objections, although we saw few
pretrial orders in routine cases that actually
met the stated requirements of the more de-
manding judges. We also noted an additional
purpose of comprehensive pretrial rules that is
not listed in rule 16 : the pretrial order provides
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the court with the opportunity to assure that a
deadline for completion of discovery and mo-
tions has in fact been met. Especially in local
rule 9 of the Central District of California, this
seemed to be one of the most important purpnses
of the pretrial procedure. It seems likely, how-
ever, that this purpose could be served more
informally through a simplified pretrial form
that would be less burdensome to prepare, and
more realistic. A simple form, such as the one
used by Judge Robert J. Ward of the Southern
District of New York (see appendix J) is also
much easier to enforce.

It appears, then, that the judiciary is fighting
an uphill battle, to little purpose, in its efforts
to require comprehensive pretrial preparation
of all cases. Lawyer resistance to this policy
scems to have succeeded, for better or worse.
Given the additional fact that some courts we
observed have achieved excellent results with-
out enforcing comprehensive pretrial require-
ments, we see no reason to insist on them. An
expeditions schedule, firmly and realistically
enforced, leading to a pretrial order tailored to
the needs of the case, appears sufficient. The
order may even be dispensable in some siniple
cases for which a list of witnesses and exhibits
would be sufficient.

The system long used by former Chief Judge
Seybourn H. Lynne of the Northern District of
Alabama is greatly praised by lawyers, and
seems to balance very well the conflicting con-
siderations involved. It 1s, however, intellec-
tually very demanding on a judge. Judge Liynne
requires that lawyers prepare only a rough
proposed pretrial order before the conference,
one proposed order for each party, all in the
same format. There is no need for attorneys to
meet before the conference. At the conference,
the differences are discussed in turn, and the
judge dictates to his secretary the wording of
the final pretrial order. The judge can press the
lawyers to minimize unnecessary issues, the
burden on lawyers is minimal, and all this is
accomplished in a fairly brief conference.



Observations in Four Smaller
Courts

Presentation and treatment of the civil data
for the Northern District of Alabama, the
Eastern District of Kentucky, the District of
New Mexico, and the Eastern District of Wis-
consin have been deferred until a later report, to
keep the data presentation and analysis
manageable.

Northern Alabama and New Mexico have
civil case management systems that enable the
bar to predict easily when any eivil case will
come to trial. The system in Northern Alabama
is predictable because it is predicated direetly
on a published schedule that has guided the
flow of civil cases for years. Civil trial terms
are held roughly twice a year in every location
where court is held. Civil pretrials are held at
a fixed interval before each trial term; usually
that mterval is two to three months. A sample
schedule appears in appendix J. A1l civil cases
at issue within one to two months of the pre-
trial week are scheduled for pretrial corre-
spondingly. Unless the attorneys are able to
show that trial in the upcoming term is impos-
sible, the case is scheduled for frial at that time.
Attorneys therefore know precisely where they
fit into the district’s scheduling and what they
can expect.

The one element of variability in the system
occurs before the case is at issue. It is routine in
the district—and was described to us as a long-
standing tradition—that defendants file a {(usu-
ally frivolous) 12(b) motion shortly after a suit
15 filed. This motion has the effect of delaying
the due date of the answer until the motion is
resolved. We understood from discussion dur-
ing the visit that the typical effect was to pro-
vide about sixty days of “breathing space”
before the mechanism just described went into
effect. Preliminary data suggest that the prac-
tical effect may be to delay the typical case con-
siderably longer; final judgment on that point
must await completion of data analysis for that
district.
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The schedule for the District of New Mexico
is established through scheduling orders agreed
upon at pretrial conferences. Receipt of the
answer is closely monitored by the courtroom
d puties, who schedule the case for pretrial
once it is at issue. Two of the judges rely almost
exclusively on the full-time magistrate to con-
duct pretrials. The third judge conducts pre-
trials himself. Discovery cutoff dates are set for
about ninety days from the date of the confer-
ence, in ordinary cases. The judge schedules the
case for trial within the next two or three weeks.
The judges who use the magistrate at this stage
rely on him almost entirely for pretrial matters
other than trial scheduling. The magistrate
handles discovery motions and any other mo-
tions he can legally handle. The full-time
magistrate was a vespected trial lawyer. It was
reported that his rulings are rarely appealed.

The civil trial calendars of Eastern Wiscon-
sin and Eastern Kentucky are both so crowded
and delayed that these districts have essentially
abandoned systematic case management. In
Eastern Kentucky, this is a result of a huge,
sudden increase in the civil case load, especially
black lung cases. In Wisconsin, the cause is less
clear, though a recent long vacancy is clearly
a contributing cause. For the most part, judges
in both districts have found it necessary to limit
their civil case activity largely to responding to
emergencies, though there have been some ef-
forts to maintain a semblance of procedures
formerly used to monitor cases.

Settlement activities in the four nonmetro-
politan courts show no more relationship to
termination rates than those in the metropoli-
tan courts. One judge in Northern Alabama is
aggressively settlement orviented, one other
mentions settlement at all conferences, and the
others participate little in settlement. The two
New Mexico judges who rely on the magistrate
have minimal pretrial involvement with civil
cases, so there is no opportunity for them to
engage in settlement discussion. The magistrate
holds settlement discussions at his discretion,
raises the settlement issue at most pretrial con-



ferences, and participates in negotiations when
he thinks it would be useful. In Eastern Wis-
consin and Eastern Kentucky, the course of
civil cases is sufficiently irregular that there is
no systematic opportunity for settlement dis-
cussion. Eastern Wisconsin does hold periodic
status conferences, often to little apparent pur-
pose, at which there is occasional, desultory
discussion of the possibility of settlement.

An accumulation of unresolved motions was
a distinet problem in only one of the ten dis-
tricts visited. For some time, the Judicial Con-
ference of the United States has required each
United States district judge to submit a
quarterly report listing all motions that have
been awaiting decision for sixty days or more,
indicating why resolution has been delayed. In
virtually all districts, there is essentially no
motions backlog. Nearly half of all district
judges in the system report, in any given
quarter, that they have no pending sixty-day
motions. One small district, however, had as
many pending sixty-day motions as any (ex-
cept two) of the circuits. The attorneys in that
district voiced extraordinary concern with this
problem. They described numerous motions
that, having been pending for many months or
years, forestalled the possibility of any serious
preparation of the case.

Two lessons appear from this extreme ex-
perience. First, it reinforced our impression
that United States district judges, as a group,
have been remarkably effective in keeping their
motions lists under control. Second, when a
motions calendar is out of control, the effects
are devastating. The district, and if necessary
the judicial council, should make vigorous ef-
forts to forestall or prevent this condition.

General Findings

—Courts with fast disposition times and
high termination rates are characterized
by routine, automatic procedures to as-
sure that answers in every civil case are
received promptly, and that discovery
begins promptly, is completed expedi-
tiously, and is followed by an early trial
if needed. Although most courts visited
have procedures intended to serve this

urpose, few succeed in eliminating the
arge amounts of time commonly ob-
served, in most civil cases, to be either un-
used or in violation of Federal Rules of
Civil Procedure time limits. The up-
proach of the Southern District of Flor-
1da is highly recommended (see takles
20 through 22 for median schedules set,
and appendix J for a form used).

—QCourts with high termination rates have

rocedures that minimize or eliminate
judge involvement in the early stages of
routine cases, until discovery is complete.
Docket control, attorney contacts, and
most conferences are delegated, generally
to the courtroom deputies or to the magis-
trates as appropriate. Judge involvement
is conserved for the cases and issues that
especially require the attention of a
judge. _

—Courts with high termination rates mini-

mize the time judges spend in settlement.
Judges are highly selective in initiating
settlement negotiations, and normally do
so only shortly before the trial date,
though a judge or magistrate may men-
tion the issue earlier.

Findings: Pleadings

—Relatively few answers are filed within
the time required in the Federal Rules of
Civil Procedure. Some control mecha-
nisms are ineffective in assuring tiely
aANSwers.

—The time within which answers are fled
appears greatly affected by state prac-
tices.

—Reduction of the normal time for com-
pleting service is both powerful nnd
marginal as a way to reduce overall lis-
position times. It is powerful beceuse
each day saved at this point is likely to
result in a corresponding saving in over-
all thme. It is marginal because service
delays account for only a small par: of
the delay in filing answers to complaints
in most cases, thongh there are some c1ses
with serious delays.

Findings: Discovery

—Practices to assert early control of a ~ase
and set discovery cutoff dates have a
demonstrated effect on the time consuned
by discovery.

—The courts with strong discovery con-
trols experience—in general—a timely
start of discovery, a short overall tire to



_complete discovery once it starts, and
speedy completion of individual discov-
ery actions.

—There is no evidence that relatively
strong discovery controls are oppressive
or excessive. The characteristic pattern
in slower courts is that a relatively small
amount of slow-moving discovery is
spread overa long period of time.

Findings: Motions

—Qral motions practice is generally effec-
tive in assuring expeditious handling of

substar;tive motions. Results are mixed
regarding procedural motions.

—Oral motions practice appears to be a

highly efficient use of court time.

—(1d motions (awaiting decision for sixty

days or more) are a problem in few
United States district courts. In the one
court visited where motions are out of
control, the effect of this situation on the
flow of litigation is devastating. Vigor-
ous efforts (by a judicial council, if nec-
essary) should be made where needed
to prevent a lengthy motions backlog.



CHAPTER IV
MANAGING CRIMINAL CASES

Observation of procedures to manage crimi-
nal cases discloses a narrower range of differ-
ences in approach and technique than appear in
civil case management. Every court had a sys-
tem to supervise the progress of criminal cases,
though the rigor and effectiveness of these sys-
tems differed greatly. Presumably, this is due
to the fact that systems to monitor criminal
cases have been mandated by law since 1972.
In that year, the Federal Rules of Criminal
Procedure first required (by rule 50(b)) that
each district sybmit to its judicial council a
plan for speedy disposition of criminal cases.
Most followed the model plan promulgated by
the Judicial Conference of the United States,
requiring that criminal cases be brought to trial
within 180 days of filing. The Speedy Trial Act
of 1974 (28 U.S.C. §§3161-74) requires pro-
gressively more exacting time limits, including
a final requirement, effective in 1979, that every
case reach trial or other disposition within sixty
days of arraignment. The act also mandates a
rigorous planning process, and Hmited rescarch
funds have been appropriated to support it.

The conclusions here, unlike those in the pre-
ceding chapter, are based exclusively on ob-
servation and published data. Following the
preliminary phase of this project, we decided
to limit extensive data collection to eivil cases
for several reasons: observed differences among
the courts’ criminal case management were
limited, the Speedy Trial Act mandated direct
attention to criminal case procedures by provid-
ing for independent researchers in each dis-
trict, and our preliminary efforts did not pro-
duce as useful a survey instrument as we
designed for civil case practices. This may now

seem regrettable because the additional five
courts visited show a wider range of difference
in procedures and approach than did the orig-
inal five, raising questions that can only be
answered imperfectly here.

Table 25 shows the percentage of criminal
case defendants in each district whose cases
were terminated within the various time limits
mandated by the Speedy Trial Act of 1974. Fol-
lowing Administrative Office practice, we use
defendants rather than cases as the measure-
ment unit because in a single case, cyiminal case
defendants follow different paths more often
than litigants in civil litigation. If one defend-
ant progresses to trial, his case remains open
until he is sentenced, even though other defend-
ants may have pleaded guilty (and been sen-
tenced) long before. Corresponding to our
observations during the court visits, the first
five distriets visited (the top five in the table),
do not show very great differences.!

Looking at only the first cohunn shows 0.3
percent of the defendants in criminal cases be-
fore the Central District of California reached
termination in 70 days. In the Iastern District
of Pennsylvania, 43.3 percent did so. This col-
umn roughly represents the 1979 time liait:
10 days from indictment to arraignment plus
60 days from arraignment to trial. Although
those two courts are at opposite extremes
(among the five visited first) under the 1979

1The differences had been much greater in fiseal
1973 ; the original selection of these courts was lased
on fiscal 1978 data. The median disposition times of
the two slowest courts have improved greafly since
that time, eliminating much of the contrast among
those five courts.
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TABLE 25

Percentage of Criminal Case Defendants Reaching Disposition by Speedy Trial Act Time Limits
Calendar Year 1974

70 days and 90 days and 130 daysand 180 daysand 370 days and
under under under under under

(1979 limit) (1978 1imit) (1977 limit) (1976 limit)
CAIC. 60.3 71.1 80.5 88.0 94.8
LAJE 57.7 64.7 74.0 81.8 86.9
FL/S. e 52.9 65.9 78.4 87.8 93.6
MD. . 46.0 56.4 69.0 78.3 87.7
PAJE. . 43.3 59.7 80.0 0.8 978
MA. 19.3 228 32.0 43.7 68.7
AL/N. . 87.2 89.2 93.0 g95.7 98.4
NM. 64.0 72.3 78.6 87.9 93.5
KY/JE. 38.5 48.2 56.8 70.4 88.7
WIE . 34.9 37.7 45.4 57.0 81.3
Alldistricts. .. ......................... 51.9 59.2 70.0 78.8 83.0

NOTES: See the full report from which these figures are drawn, in, appendix K, for some important definitions
and qualifications. Each figure shows the cumulative percentage of criminal defendants reaching disposition in the
time shown. The time periods indicate number of days from filing to dismissal, guilty plea, or commencement of

trial.

time limit, the relationship is different when we
look at the column representing the 1976 lunit
of 190 days. This limit approximates those com-
mon to most of the 50(b) plans in effect during
the period the table deseribes. Eastern Penu-
sylvania has the highest percentage of defend-
ants reaching termination within that time
period. (These time periods do not take into ac-
count any “excludable time” under 18 U.S.C.
§3161(h).) Notably, data on every one of the
five districts visited later are generally outside
the range of data on these first five conrts, as
shown in table 25. Tor that reason, we will
briefly disenss the first five metropolitan courts
as a group.

Overall Approach

In Central California, Kastern Louisiana,
Southern  Florida, Maryland, and Iastern
Pennsylvania, routine criminal cases were ob-
served to move smoothly and expeditiously.
Judges and stafl genervally thought these cases
substantially complied with the 1979 time limits
of the Speedy Trial Act of 1974, The system
deseribed in each court led to trial in thirty to
sixty days. Few judges on those courts antici-

pated that their courts would require basic
changes in their schiedule or approach to comply
with the act. Many expressed fears, however,
that the act’s inflexible requirement that cvery
case be in complete technical comphance wounld
have disastrous consequences for civil cases. The
more permissive Janguage of rule 50, as
amended, still permitted discretionary decisions
to accommodate conflicts with the civil docket,
but the act eliminated nearly all flexibility. Spe-
cial concern was also expressed that it might be
impossible to try complex cases in the statutory
sixty day period, thongh many judges assumed
the various statutory exclusions would cover
much of the excess time in complex cases.

The first column of table 25 indicates that a
substantial number of cases appear out of com-
pliance with the act’s final time limit, in those
five courts and in others. Although this infor-
mation was not available at the time of the visit,
we spot-checked criminal case files in an at-
tempt to determine the causes of noncompliance
with the final (1979) time limit. The results
were inconclusive because much of the infor-
mation necessary to determine whether a case
would have been eligible for “excludable time”
was not available in the file. It remains an open



question whether these districts are actually as
close to compliance as most judges, prosecutors,
and supporting staff believe. This question, of
course, is the subject of much current activity
in the Speedy Trial planning process, and most
relevant data elements are now collected
routinely.

The common features of criminal case prep-
aration can be summarized briefly. All five dis-
tricts scheduled trial according to a fixed
routine, usually allowing between thirty and
sixty days from arraignment to trial. A1l dis-
tricts granted preference to criminal trials when
conflicts occurred. All districts in this group
except the Southern District of Florida had
some form of “open files” discovery. (See be-
low.) With a handful of exceptions, all judges
adopted an arm’s-length approach to plea bar-
gaining: they did not discuss possible sentences
directly with the defendant or with his attor-
ney. Most did permit the United States at-
torney to propose a recommended sentence,
though none felt bound by the recommendation.
(Our visits took place before the 1975 amend-
ment to rule 11.) It was gratifying to observe
a high rate of pleas despite the lack of judge
involvement in plea bargaining. Judge involve-
ment is now prohibited by rule 11(e} (1).

The remaining five courts have substantially
different scheduling procedures. Massachusetts,
Eastern Kentucky, and Eastern Wisconsin ter-
minate criminal cases much slower than all five
districts just described. These three slowest
courts have a much less exacting schedule for
trial settings, and all three are suffering serious
trial backlogs. Criminal cases are set for trial
at a date comparatively late after arraign-
ment—as much as about six months—and trials
are frequently continued. Table 25 shows that
the Massachusetts eriminal docket is almost en-
tirely out of control. This is partially explained
by extraordinary circumstances: this six-jndge
district simultaneously suffered two vacancies
and two serious illnesses.

Northern Alabama and New Mexico have the
highest percentages of defendants in compli-
ance with the 1979 limit. Despite substantial
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case loads—extremely heavy in Northern Ala-
bama—these two districts have succeeded in
maintaining early, firm trial dates. Some dis-
tinctive features of their practice appear below,
in “Management and Scheduling.”

Open Files

A few words of explanation are in order to
clarify our use of the term “open files,” and
discuss its relation to the omnibus hearing
technique. By open files we mean a voluntary
procedure by which the assistant United States
attorney and defense counsel hold an early, in-
formal discovery conference in which most ma-
terials are usually exchanged. Not everything is
necessarily exchanged; there is, of course; no
requirement for either side to reveal more than
the law mandates. Prosecution witness lists are
often withheld.

There are numerous “wrinkles” in tlhis ap-
proach, both within and between courts. Be-
cause of the voluntary nature of the approach,
a great deal of discretion rests with the prose-
cutor in individual cases. The one other element
generally common to open files, as the term is
used here, is some discussion of any prospective
motion activity, in an effort to resolve disputes
directly and forestall unnecessary “paper.”

No districts in this project currently use the
omnibus hearing technique, as such, in most or
all cases. (Omnibus hearings have been grad-
ually discontinued in Massachusetts over a pe-
riod of years.) Given the widespread opposition
of prosecutors to omnibus hearings, it appears
that the technique may raise a “red flag” unnec-
essarily, Many United States attorneys fecl the
omnibus procedure would excessively limit their
flexibility, and that has also been the position of
the Department of Justice. Our observution,
based on brief visits to some additional districts
that use omnibus hearings, is that the pra:tical
discretion regarding what is to be revealed does
not differ between omnibus and open files dis-
tricts.

Almost without exception, judges, prosecu-
tors, and defense counsel in open files districts



praised the system, and attributed to it much of
their success in speeding the processing of crim-
inal cases. Little in our observations, however,
could support a claim that open files or an
equivalent is either necessary or sufficient to
speedily dispose of criminal cases. In three of
the ten districts shown in table 25, criminal dis-
covery is comparatively “close to the vest.” In
two others, many participants described the
system as generally “open files,” but disagreed
over whether there was actually a “policy” to
that effect. (For this reason, we do not include
a table defining discovery practices for all dis-
tricts.) In the remaining five districts, there
was no disagreement about the existence of an
open files policy. No pattern whatever can be
discerned in the relationship of open files or its
absence to speedy termination of criminal cases;
for example, there is a long-standing open files
policy in both the fastest court (Northern Ala-
bama) and the slowest (Massachusetts).
Despite the absence of a positive relationship
between open files and speedy disposition, we
recommend that districts not currently using
open files might well experiment in that direc-
tion. A positive relationship could exist, but be
masked by any of a number of variables. Vir-
tually without exception, everyone with whom
we discussed the issue in open files courts agreed
that open files had improved and speeded crim-
inal cases. The practice seems generally similar
to omnibus, many of the claims on behalf of
omnibus can be made for informal open files,
and there seem to be few objections to the pro-
cedure as such, where it is used. The Southern
District of Florida and others, however, have
also achieved excellent results with a compara-
tively restricted approach to criminal discov-
ery. In that district, and in others with a heavy
volume of narcotics cases, many prosecutors and
some judges believe open files would constitute
a grave danger to witnesses and informants. Nu-
merous defendants ave thought sufficiently des-
perate to pose a serious danger. In fact, there
have been several recent attempts on the lives
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of government witnesses in Southern Florida
and elsewhere.

Defense Representation

There is no opportunity here to evaluate
methodically the system of federal public de-
fenders. Seven of the ten districts visited now
have a public defender system. All instituted
the procedure so recently that the effects are
difficult to measure or identify. The system for
representation—by public defenders and ap-
pointed counsel—used in Central California
appears worthy of note, however. Some points
of interest are:

~—There are always deputy public defend-
ers in the magistrate's court for rule 5
hearings. Case assignments are made at
that time, which permits the public de-
fender who initially handles the defend-
ant to continue throughout the case.
Continuity of representation is assured
from the start, avoiding many of the
logistical difficulties common in some
courts as a result of confusion over
representation.

—The public defenders are substantially
involved in the case during the period
between arrest and indictment. Accord-
ing to public defenders interviewed, this
is a major difference between their office
and the private bar (both those from the
“indigent panel” and retained counsel),
who typically become involved in the
case after indictment. The public defend-
ers believe there is more room for
maneuvering between arrest and indict-
ment.

—There are five “indigent panels,” one
assigned to arraignment each Monday.
Each panel consists of five to seven attor-
neys from the private bar. The panels are
periodically reviewed for competence,
and had been purged less than a year
before our visit. Most observers agree
that the panel attorneys are highly
skilled. The work of several panel attor-
neys amounts to pro bono service: they
are very successful attorneys who are not
on the indigent panel for money. This
pattern seems to be common in small
towns but a rare achievement in large


http:identi.fy

cities such as Los Angeles.? The indigent
panels arve composed of lawyers nomi-
nated to a master list by a committee of
the Los Angeles Bar Association. The
court appoints lawyers on the master
list to panels. Each panel attorney
knows that he has a fixed obligation on
a specified Monday to be in court for
l%anel assignments.

~—The public defender’s office has both a
staff of investigators and a social worker.
This permits more effective investigative
work than is common in other offices. The
social worker plays a key role prior to
sentencing, working with a defendant
and obtaining various forms of assist-
ance for him. Often the defendants are
in drug rehabilitation programs, have
employment commitments, and so on.
The assistance of a social worker is also
deseribed as important to the publie
defenders in “individualizing” the de-
fendant at sentencing.

Management and Scheduling

Northern Alabama has an innovative crimi-
nal case management system that seems to ac-
count for its speedy disposition of a high
volume of criminal cases. In fiscal 1975, the
district ranked twenty-sixth among ninety-four
districts in eriminal case load size (128 filings
per judgeship): as already shown, it is the
fastest district we surveyed. Both prosecuting
and defending lawyers seem to be comfortable
with the system. The following characteristic
featurves of Northern Alabama’s system should
be noted :

—The magistrates have complete respon-
sibility for a eriminal case until plea or
trial, including responsibility to super-
vise plea negotiations.

—DBy traditional (and by consent in each
case) nearly all eriminal cases are heard
in Birmingham, although the district is
divided into eight divisions.

—The district, by long-standing practice,
employs a “criminal duty judge” to
whom all cases are assigned for a fixed
period.

*Many districts outside the largest cities seem to
have obtained outstanding free representation in the
past. One clerk of a small court even asserted that the
Criminal Justice Aet had resulted in a generally lower
quality of representation in his district.
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Criminal cases are scheduled according to the
following cycle. The grand jury mecets every
five weeks. (There is some feeling that it should
meet weekly.) Trial weeks are set forsixtoeight
weeks after indictment. Defendants are ar-
raigned before the magistrate ten to fifteen days
after indictment, at which time a pretrial Jlate
is set for approximately ten days later. After
the conference, if the case appears likely to re-
sult in a plea, the case is placed on a “consent
docket”; the criminal duty judge sets aside sev-
cral days for this purpose. Otherwise, the case
is set for trial during the established trial week.

For example, the schedule during the tine of
onr visit was as follows, Defendants in the cases
returned by the Jannary 19, 1976 grand jury
were arraigned on January 30, 1976, and pre-
trials were held on February 9 and 10. The con-
sent docket before the eriminal duty judge was
scheduled for February 17, 24, and 27. The 1rial
docket was seheduled for the weeks of March
1 and Mareh 15 (the intervening week was left
vacant due to a state-wide school holiday.) It is
pot difficult to understand, from this schelule
and others before and after it, that a diswrict
maintaining this sequence would record a me-
dian disposition time of 1.7 months in criminal
cases.

The obvious question is how such a busy dis-
trict can handle so many cases so fast. "This
speedy disposition of criminal cases appeais to
result. from the court’s delegation of broad
powers to the magistrates. From initial cortact
with the court until the case is placed on either
the judge’s consent docket (probable plea) or
trial docket, the case is effectively in the megis-
trates’ hands.

At the outset, the two full-time magistiates
handle what is normally the commissioners’
work, including bail setting, initial appearance
under rule 5, and any other necessary prelimi-
nary appearances. These matters are handled by
the “duty magistrate,” an assignment which
rotates every two weeks. No set schedule is fol-
lowed. Rather, the magistrate is available when-
ever the defendant has been processed.



The pretrial conference procedure is more
unusual. Conducted in the magistrate’s cham-
bers, the conference includes an assistant United
States attorney, the defense attorney, and repre-
sentatives of the probation department. The
magistrate assumes that opposing counsel have
not discussed the case in detail at this early
stage.

The first matter of business is usually physi-
cal exchange of documents subject to discovery.
Norvmally, all documents are exchanged. In addi-
tion, a tentative assessment is made of whether
the case is likely to result in plea (in which case
it 1s scheduled for the consent calendar) or
whether it is going to trial. A preliminary as-
sessment is also made regarding the probable
length of trial; if it appears to be more than a
four-day trial, a date for trial is set outside the
two-week trial docket established for cases re-
sulting from a single grand jury. Motions are
also discussed ; the magistrate is empowered to
rule on any motions that do not require an evi-
dentiary hearing.

The magistrate is an integral part of the plea
process. The magistrate discusses with both at-
torneys sentences that might be recommended
in the event of a plea. In the past, the probation
recommendation was available to all partici-
pants. Currently, it is reserved for the judges
only. (Normally the recommendation consists
only of advice for or against probation.) The
end result of the pretrial conference is a sen-
tencing recommendation by the magistrate to
the judge, who is, of course, free to accept or
reject the recommendation. Although judges
vary somewhat in this respect, the sentencing
judge gives the magistrate’s recommendation
serious consideration, and often follows it.

The pretrial before the magistrate essentially
becomes the forum for plea bargaining under
judicial supervision, but without direct involve-
ment of the judge who will hear the case and
impose sentence. It seems to combine the best
elements of several alternative approaches. The
magistrate provides judicial supervision of the
process, yet the independence of the sentencing
judge in imposing final sentence is not com-

49

promised. Magistrate recommendations are a
kind of “benchmark” to guide all district
judges. This role has been particularly effective
because until recently, all recommendations
were made by a single full-time magistrate, a
highly respected individual described by one
judge as “the best trial lawyer ever seen in this
district.” He now has the assistance of a second
full-time magistrate, also an able, experienced
lawyer. The two work very closely, rotating all
duties. Their offices are adjacent, and contact is
regular. At the time of our visit, most judges
and lawyers reported that the magistrates’ ef-
forts to preserve the former uniformity had
been successful.

In Southern Florida, the magistrates handle
all arraignments and most criminal motions,
and a procedure involving a “notice of intent to
plead guilty.” In that distriet, when the de-
fendant indicates his desire to plead, he signs
the notice and goes over most rule 11 matters
with the magistrate. The magistrate orders a
presentence report and sets the date for sentenc-
ing before the judge. At sentencing, the judge
completes the plea under rule 11 and sentences
the defendant in a single proceeding. (Local
rule 25(B) (2) is attached as appendix L.) This
procedure combines the plea taking with sen-
tencing, making entirely clear at one time what
is admitted and the corresponding penalty de-
termined by the court.

Central California has a more conventional
managing and scheduling system, which is also
highly effective. The preliminary examination
under rule 5 is carried out by the “duty magis-
trate” (rotated weekly), who is available three
times daily for these initial appearances. The
magistrate advises the defendant of his rights
under rule 5 and—as appropriate—sets bail and
appoints counsel. He sets the date for a pre-
liminary hearing within the ten or twenty days
permitted, but few are held: the practice of the
United States attorney is to indict on the day
before the scheduled hearing. If a defendant is
charged with an offense that can be tried by a
magistrate, a date for appearance in magis-
trate’s court is set. The case is then heard by



that week’s duty magistrate. Otherwise, the
magistrate is not involved after arraignment.
On the Monday following indictment, the de-
fendant appears for arraignment and the judge
sets the trial date. The interval from arraign-
ment is normally no more than thirty days.
The procedures described up to this point are
highly effective, as are their counterparts in
Eastern Louisiana, Southern Florida, Mary-
land, Eastern Pennsylvania, and New Mexico.
On the other hand, an expeditious system to
handle preliminary criminal matters is no
guarantee of speedy disposition. At the time
of our visit, the District of Massachusetts also
delegated to the magistrate responsibility for
all preliminary matters, including motions not
requiring an evidentiary hearing. After this,
the case was sent to the judge, who set a trial
date. Unfortunately, the judges’ trial dockets
were so congested that little action was taken,
as is evidenced in table 25. It is not easy to
understand why Massachusetts has had such
difficulty in bringing criminal cases to trial
Although in 1975 there were one hundred crimi-
nal cases per judgeship filed in that district,
there were sixty-three in 1974 and eighty-three
in 1976. As noted, Massachusetts has suffered
greatly from vacancies and illness. A large
number of visitipg judges, however, have to
some extent compensated for those factors.
Table 25 strongly suggests that a bottleneck at
the end of the process—at trial--forestalls any
benefit from expedited procedures at an earlier
stage. This is so in Massachusetts for nearly all
defendants, as table 25 shows, even though few
are tried. In fiscal 1975, 15 percent of all Mas-
sachusetts defendants were tried; the corre-
sponding national figure was 14.4 percent.
The contrast between Massachusetts’s experi-
ence and those of most other districts—many
of which also have crowded dockets—strongly
suggests that much earlier trial settings could be
accomodated, and would speed the entire crimi-
nal docket. This change is difficult at a time
when trial calendars are already full. Perhaps
it could be accomplished in Massachusetts and
other slow districts with the assistance of visit-
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ing judges handling the resulting “overtlow.”
Since the criminal docket in Massachusetts is
actually smaller (in filings per judgeship) than
that in several courts with expeditious sched-
ules, it is likely that the overflow would be
only temporary.

The two other districts with particularly
slow disposition times also suffer from a scrious
backlog at the trial-setting stage. In Esastern
Kentucky, the backlog is an obvious, direct re-
sult of a heavy criminal caseload (178 cases per
judge, twelfth in the United States in fiscal
1975) combined with an extraordinary number
of black lung cases as well as other civil »ases,
These factors have resulted in one of the most
crowded dockets in the United States. In 1975,
the district ranked fourth in civil filings per
judgeship. Although Eastern Wisconsin has a
much smaller case load (see appendix B) the
district did suffer a vacancy for three and one-
half years—one -of the longest vacancies any
district has experienced recently—producing
extraordinary impact in a district of only three

judgeships.

Pretrial Proceedings

Criminal pretrials were not a major burden.
Except. in Northern Alabama, it was not clear
that they achieved much in ordinary cases. In
Eastern Louisiana, most judges delegated pre-
trials to magistrates, Those judges established
a system that delegated all permissible criminal
matters to the magistrates until trial or plsa. In
Maryland, the judge held a pretrial a month
after indictment in all cases on the “rvutine
criminal docket,” at very brief intervals, in
chambers. We found very little was accom-
plished at these conferences. Routine criminal
pretrials also seemed to serve little purpose in
Southern Florida. There is extensive motions
activity in that district, evidently a result of the
restrictive discovery policy there. Virtua'ly all
criminal motions are sent to a magistrate. [n the
other districts, there was very little motions
activity in routine cases. In all distriets, com-
plex and highly contested cases often had one



or several hearings on motions to suppress. We
observed no unusual difficulties in that area, nor
any distinetive approaches to recommend.

Observations

—Informal “open files” procedures appear
to achieve many of the results often
clatmed for the omnibus procedure, and
they appear to be easier to implement.

—Case assignment to public defenders at
the rale 5 hearing appears to permit es-
pecially effective representation.

—Selection of private court-appointed law-
yers following screening has been highly
successful in some courts, especially Los
Angeles.

—Delegation to the magistrate of all re-
sponsibility to supervise the case before
trial or plea can be highly effective.
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—An automatic, routine system to move
cases through all preliminary stages is
a necessary but not sufficient condition
for expeditious handling of ecriminal
cases. 1f the judges’ trial dockets are
crowded and trial dates are late, the cases
move slowly, whether tried or not.

—Some courts that are far from compli-
ance with Speedy Trial Act time limits
should experiment with procedures to set
much earlier trial dates, even though this
may seem inconceivable at present.
Tdeally, this would be done at a time
when WYisiting judges are available to
handle additional trials that could not be
accommodated. Data suggest strongly
that speeding the criminal docket does
not increase the burden per case, except
temporarily.



CHAPTER V
CALENDARS, TRIALS, OPINIONS

Calendaring

Trial calendaring is—like judging—more art
than science. Certainly there is more art in cal-
endaring than in any other administrative
activity in district courts. Considering the un-
certainties and difficulties in the process and the
high stakes in terms of inconvenience and ex-
pense to litigants, it is surprising that calendar-
ing generally works as well as it does; it speaks
well for the skill of the district judges and their
suporting staffs. The calendaring of an indi-
vidual case is inherently unpredictable to a
remarkable degree. Any upcoming trial could
settle or proceed, and any case that reaches trial
could take longer than estimated. A judge’s
calendar depends on the accuracy of a best guess
about the relative probabilities. Any trial in-
volves people and organizations with differ-
ent—often conflicting—interests. Litigants,
lawyers, law enforcement and investigative
agencies, jurors, marshals, probation officers,
other government agencies, witnesses from all
over the country or the world—all must be
drawn together in scheduling trials. An effec-
tive calendaring system obtains the best possible
estimates of all the relevant probabilities and
permits enough flexibility to accommodate the
occasional unavoidable mishaps.

Each alternative calendaring system re-
quires a good deal of juggling, and none
entirely prevents mishap. A hybrid system
used in Southern Florida and New Mexico
was especially effective,

Broadly speaking, we saw three calendaring
systems in use: the “date certain” system, the
trailing calendar, and the two-week calendar,
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a hybrid. All were administered separately for
each judge—all courts visited used the “indi-
vidual calendar” systen. All three systems were
observed to work well in some instances and less
well in others, depending on the skill of those
involved. However, the hybrid two-weck cal-
endar generally seemed to work more smoothly
than the others and seemed to constitute o satis-
factory balance between the respective virtues
and difficulties of the other techniques.

The date certain system is by far the most
common in federal courts. Its virtues are well
known and do not need to be reargued at length :
it provides the discipline of a specified date
that can be the basis of case preparation, sehed-
ules, and communication with witnesses. Many
judges feel that a date certain is an indispen-
sable clement of any effective system for case
management. At its best, the system does in-
deed accomplish its intended purposes well.
Judges (or their staffs) calendar a sufficient
number of cases, in just the right mix, that they
have a case before them during all trial weeks
and yet have no forced continnances resulting
from unexpected conflicts.

To say the least, this is a delicate balanee. As
discussed in chapter two, in some courts the
“safety valve” is the possibility that a judge
with no trial will handle a trial for a judge with
more than one, knowing that he may be the
beneficiary of a similar favor in the future. Al
ternatively, a judge may send a civil case to a
magistrate, with the consent of the parties. In
other courts these exchanges are rare.

In the absence of remarkably effective cal-
endaring, or a “safety valve,” or good luck, the
date certain system leads to difficulties. A few



judges “overschedule,” with the result that the
“certain” dates they have set turn out to be false
promises. When the appointed day arrives, at-
torneys and their witnesses are told that the
judge cannot reach their case and it must be
continued a few days or weeks. Most judges are
so conscientious that they are more likely to err
in the direction of conservatism. They schedule
too few cases for trial and occasionally or often
find themselves with no trial before them, even
though ‘they may have a considerable list of
cases ready for trial.

The trailing calendar system has the opposite
virtues and defects. In this system, cases are
typically set for trial on a trial term of six
weeks or so, and the list is published periodically
in the local legal newspaper. This system is now
relatively uncommon, but it still has staunch
advocates. Judges who use it insist that the
trailing calendar is more realistic: instead of
providing false promises, the court describes its
actual situation and permits the attorneys to
make plans on that basis. The plans they make,
however, are much more complex than they
would be in a “date certain” court. Flexibility
is maintained, permitting the judge always to
have a case to try, and he may—through “special
settings” or similar devices—provide certainty
to a minority of attorneys whose special situa-
tions require it.

We saw the system work well in a few in-
stances and poorly in a few more. It does appear
possible for a judge to administer a trailing
calendar in a fashion that retains the certainty
of imminent trial characteristic of the “date cer-
tain” system. He must keep the list short enough
that all cases are reached, and he must com-
municate to attorneys a realistic estimate of
their probable trial date.

Few attorneys seem to prefer the trailing cal-
endar, however, even in courts where it is used
by many judges, some of whom seem to experi-
ence no difficulty with it. Attorneys complain
that lack of a specific date greatly complicates
their plans. This seems to be true even when the
system operates at its best. When it does not, it
leads to serious inconvenience to lawyers and
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witnesses, extra cost to litigants, and sometimes
complete absence of court control of the case.
There is also a much greater possibility of con-
flict with proceedings in other courts, which
adds to the uncertainty. Unless thelist is clogely
monitored and excellent guidance provided by
the court to attorneys at every point on the list,
the situation can be very confusing and change-
able indeed. It is particularly difficult, under
those conditions, for the court to insist a case be
tried when it is finally reached, since it may be
reached quite unexpectedly.

The two-week calendar used in New Mexico
and Southern Florida seems to combine the best
features of both systems. There, typically,
trials are set for the Monday of the first of two
weeks. The number of trials set varies from fif-
teen to twenty-five per judge in Florida ; some-
what fewer are usual in New Mexico. At a con-
venient time (on the preceding Thursday in
Florida) a calendar call is held by the judge or
by his law clerk, courtroom deputy, or secretary.
A current reading of the status of each case is
obtained, and the necessary juggling is done to
provide a realistic sequence of the cases and an
approximate date for each prospective trial.

Judges vary in their precise approaches to
this process. Some feel strongly that they must
conduct the calendar call themselves, while
others delegate it occasionally or regularly to
supporting staff. Some set more cases than
others, and one uses the same system on a one-
week basis only. All approaches seemed, from
our observations, to provide a certain deadline
for case preparation, combined with sufficient
flexibility to assure that the dates could be kept.
We suggest that a court that is not satisfied with
its present calendaring system consider experi-
menting with this one. It appears to be particu-
larly effective when—as in Miami—it can be
adopted for the whole court. Also, it is best
suited to a docket containing a large number
of fairly short trials.

Trial Technique

Although we observed portions of several
trials, we could not include in this project a sys-
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tematic evaluation of alternative trial tech-
niques, To do so would have been impossibly
complex and time-consuming. Judges’ trial
tasks are complex, varied, and unpredictable,
and their approaches to them are very different.
Many man-years of observation alone would be
needed to evaluate these techniques adequately.

Our most important observation was a nega-
tive one: we were unable to find any statistical
connection between comprehensive pretrial
preparation and a high number of trials per
judge per year. In our preliminary work we
observed that courts with high rates of termina-
tions per judge also had high rates of cases
tried per judge. Early visits to some courts with
poor records in both respects failed to disclose
any great amount of unused or underused trial
time; far from it. We hypothesized that the
high “productivity” courts might be able to
handle more trials through more aggressive en-
forcement of exacting requirements for compre-
hensive pretrial preparation.

No such pattern appeared, however. Table 26
shows the number of trials per judge per year
for each district visited; the courts are listed
in order of their terminations per judgeship in

fiscal 1975. Table 62 shows trials as a percentage
of all terminations. The courts that completed
the most trials did not appear to have especially
comprelensive pretrial orders, as a general
rule. The most comprehensive pretrial orders
observed in ordinary cases were in Central
California, whose rate of trials per judge is not
particularly high.

It is possible that these data conceal as much
as they reveal. Perhaps courts that have dis-
ciplined their bars to eliminate most of the easy
issues achieve that result without necessarily
insisting on lengthy stipulations in the pretrial
order. Especially in Southern Florida, this ap-
peared to be a possible explanation. In that
district, pretrial orders were not necessarily
comprehensive, but trials moved very smoothly
and expeditiously.

In all the courts we visited, nearly all judges
occasionally used the final pretrial conference
to simplify issues, reduce their number, and
reduce the number of witnesses. Very few
judges do this “by the book,” that is, by insisting
that the proposed pretrial order be comprehen-
sive, then going through the remaining issues
comphrensive pretrial orders, as a general

TABLE 26

Comparison of Terminations and Trials Completed per Judgeship

Termina- Trials completed per judgeship

tions per

judgeship, 1976 1975 1974 1973 1972 1971

1975+

MA. ... 667 37 30 29 24 38 35
LAJE.................. 453 49 55 59 62 57 50
FL/S...... ..., 447 68 71 65 73 64 47
CA/C................. 363 39 37 38 49 55 56
MD............... 332 48 48 52 46 34 26
PAJE. . . ............ 230 36 33 33 33 35 33
KY/E. .. ............. 519 49 56 68 78 51 62
AUN. ... 474 76 94 85 73 87 57
NM................... 362 83 75 75 78 68 76
WI/E.................. 306 28 25 23 27 22 24
All districts........... 371 49 48 46 49 47 44

* Within each group, courts appear in order of their terminations per judgeship in fiscal 1975. Although it is not
the most recent data now available, fiscal 1975 is used to preserve comparability to other data in this report. Data
on terminations per judgeship for each year 1971-1976 can be found in appendix B.

b Includes ICC cases.



served for particularly complex cases. In rou-
tine cases the entire procedure was much more
informal.

One striking difference among judges was
their scheduling of each trial day. Several in-
dividual judges with particularly high disposi-
tion rates make a great effort to use their trial
time efficiently. Their trial days are relatively
long: at least from 9:30 a.m. until noon, and
from 2:00 p.m. to 5:00 p.m., with a strictly
limited ten- or fifteen-minute break in each
segment. Many trial days are longer when nec-
essary. The basic trial hours are considered in-
violable by these judges and are never affected
by hearings or conferences, all of which are held
either at other times on trial days or on differ-
ent days. These judges often extend the trial
day when that is necessary to keep their calen-
dar commitments. Evening hours for trials are
not uncommon, especially in court trials but
also sometimes in jury trials. In most of the
courts with especially many trials per judge,
there is a great effort to limit trials to the days
scheduled, even if long hours are necessary.
This determination to do whatever is necessary
to fulfill calendar commitments seems lacking
in some courts.

It is a common observation among federal
judges that long hours are an unacceptable im-
position on jurors. This observation must be
balanced by other judges’ observation that com-
pleting a trial as early as reasonably possible
often better serves jurors’ interests and respon-
sibilities than prolonging the trial. Claims that
short trial days are necessary for jurors’ safety
seem dubious. All the urban courthouses visited
in this project are in downtown neighborhoods
that some consider unsafe. Despite that fact,
many judges in each court have occasionally
maintained long hours without difficulty.

Long Trials

Our visits to district courts often suggesced
that long trials create a large and distinct
burden. The impact of a long trial is felt not
only by the judge to whom the case is assigned
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but by the entire court. The judge may be forced
to seek assistance. This may be done either by
reassigning some of his cases or by reducing or
temporarily suspending assignment of new
cases for the duration of a long trial. Either
course directly affects the case loads of the other
judges on the court by assigning them more
than their normal share of cases.

In addition, there may be other detrimental
effc. ts on the other members of the court. If a
court does not have courtrooms for each judge,
a long trial preempts essential facilities for an
extended period. It is difficult for other judges
to schedule their hearings and trials. Sometimes
the number of large courtrooms is limited. Long
trials nearly always require a large courtroom
because of large jury panels, numerous lawyers,
and numerous spectators. Lawyers involved in
long trials are not available for hearings or
trials of other matters, which may interfere
with other judges’ trial calendars. Finally,
there may be excessive demands on supporting
personnel during a long trial. This may affect
availability of court reporters, courtroom depu-
ties, and others.

Of course, the impact of a long trial is greatest
on the judge to whom the case is assigned. The
impact on his calendar can be devastating;
dozens of scheduled trials may be disrupted. He
will not be able to keep his trial docket current,
nor will he be able to conduct pretrial hearings
or other preliminary matters during a long trial
unless he does so at irregular times, often at the
expense of the trial. A judge may bave particu-
lar difficulty meeting Speedy Trial time limits
during a long trial. Not least of the effects of
a long trial is the physical impact on judge and
court personnel, who may be involved in the
trial for eight or more hours per day and have
to handle additional duties on evenings and
weekends.

Table 27 shows that long trials are not evenly
distributed among the courts visited. Their im-
pact was greatest by far in Maryland and Cen-
tral California. Over the five-year period from
1972 through 1976, 13.8 days per judge per year
were consum«d in trials that lasted twenty days
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TABLE 27
Impact of Long Trials (1972-76)

Days spenton  Total number Number of Number of days  Long trials
long trials per of trials long trials in long trials per judgeship
judge, per year

MD.. . .. 13.8 1,599 14 482 2.0
CA/C. .. ... 13.8 3,482 29 1,107 1.8
FL/S. 6.1 2,428 5 215 .7
PAJE. ... 6.0 3,232 19 569 1.0
MA. .. 3.2 944 4 96 7
LAJE. ... 5 2,538 1 24 1
WI/E ... 7.5 378 4 113 1.3
AL/N. .. ... 5.9 1,660 3 118 R
KY/E. ... 4.7 789 2 59 .8
NM. ..., 2.1 1,137 1 32 3
Alldistricts................... 6.9 95,624 419 13,829 1.1

NOTES: This table shows the impact of trials lasting twenty days or more, the definition of “long trials” used by
the Administrative Office in its annual reports, from which these figures are drawn. Table 63 displays this and related

information on all United States district courts,

or morein those courts. Except for Eastern Wis-
consin, all other districts visited had fewer than
the national average of 6.9 days in long trials
per judge per year. In Eastern Wisconsin the
figure was 7.5 days.

‘We have not used any overall figures on trial
days to measure the trial load because defini-
tions of a “trial day” vary greatly among courts.
The twenty-day threshold defining a “long”
trial is useful, though arbitrary. The chief dif-
ferences in definitions apply to short proceed-
ings. Once a proceeding reaches its twentieth
day there can be little disagreement that it ¢s a
trial. Differences remain, of course, in the num-
ber of hours per trial day.

Examination of table 63 confirms something
that is suggested in table 27 above: the impact
of long trials is greatest in metropolitan courts,
especially those in the very largest cities. In
fourteen courts, at least 10.0 days per judge
per year are spent in long trials, compared to a
r:ational average of 6.9. Of these fourteen, eight
are metropolitan courts: Eastern Michigan,
Middle Florida, Northern California, Northern
Illinois, Maryland, Central California, New
Jersey, and Southern New York (listed in order
of their number of long trial days). The same
table also shows an irregular pattern, however:

large and small courts can be found with both
high and low impact from long trials.

‘We have no solid explanation for the con-
centration of long trials in metropolitan courts.
There appears to be no relationship between
long trials and techniques in pretrial, settle-
ment, or trial, nor between long trials and any
variable idenfified in the current case weights.
There appears to be a combination of factors
operating in large cities to produce long trials.
Possibilities include a more contentious bar,
higher stakes in big cases, and a concentration
of cases that present especially complex issues.
It is also possible that trials in metropelitan
courts are conducted less efficiently, in some re-
spect we failed to identify.

Published Opinions

The rate at which district judges prepare
written opinions appears to vary widely among
the districts. The number of opinions published
has a strong inverse relationship to terminations
per judgeship. This variation appeared during
our discussions and observations, when some
judges expressed concern that a great deal of
time is spent preparing opinions, and othérs in-
dicated a negligible amount of time is spent on
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opinion writing. As a result of this observation,
we tabulated opinions actually published in
Federal Supplement and Federal Rules Deci-
sions during an eighteen-month period. (See
appendix M for discussion of the data used.)
The results appear in table 28.

These figures indicate a remarkably wide dif-
ference among courts in the number of opinions
published per judge and in the number of
opinion pages published per judge. Table 29, a
similar tabulation, shows similar results. Here,
however, published opinions of two and one-

TABLE 28

Published Opinions, January, 1973-June, 1974

Opin-

ion Opin- Total

Opin- pages Judges ions pages
ions per per
judge judge

Long Minimum and
Length, pages opin- (maximum)
(percentages) Aver- ions

age (20 Opinions Pages
Under 5-10 Over length pages bya by a
5 10 or judge  judge

more)
CA/C............... 4.1 239 16 65 383 59 32 9 5.9 2 0@l 0(9%9)
LAJE ... 6.7 444 9 60 500 37 47 17 6.7 0 3(15) 16( 99)
FL/S................ 74 57.7 7 53 362 41 51 8 5.2 2 014y 0Q10)
MA................. 12.3 618 5 74 371 59 28 13 5.0 1 816y 30( 79)
MD................ 13.8 122.1 7 97 848 27 50 24 8.8 6 8(20) 98 (187)
PAJE............... 24.7 172.0 18 445 3,104 46 35 19 7.0 16 6(40) 38 (326)
NM................. 4.0 203 3 12 61 50 42 8 5.1 0 2(5 7 ( 38)
AL/N............. .. 5.5 31.6 4 22 127 50 32 18 5.8 0 3(7) 13( 45)
KY/E............... 17.7 422 3 53 127 a1 9 0 2.4 0 1@h 1(83)
WIJE. ... 486 116.4 3 145 349 93 4 3 2.4 0 587y 13(176)
Source: Federal Supplement volumes 357-376, Federal Rules Decisions volumes 58-63.
NOTE :—Senior judges are not included in this tabulation.
TABLE 29
Adjusted Published Opinions, January, 1973-June, 1974
Long
Opin- Length, pages opin-  Minimum and
ion Opin- Total {percentages) Aver-  ions {maximum)
Opin- pages Judges ions pages age 20
ions per per Under 5-10 Over Ilength pages Opinions Pages
judge judge 5 10 or by a by a
more) judge judge

CA/C............... 3.2 220 16 51 353 47 41 12 6.9 2 0 (15) O( 95
LAZE. ... ... 57 42.1 9 51 379 25 55 20 7.4 0 213 7(97)
FL/S........... ..... 686 497 7 46 348 32 59 9 7.6 2 0 (12 00109
MA ... 89 56.3 6 53 338 43 40 17 6.4 1 4 (13) 26( 86)
MDD 13.1 119.4 7 g2 837 24 52 25 9.2 6 8 (19) 96 (167)
PAJE.. ............ 20.6 163.3 18 371 2,840 34 42 23 7.9 16 5 (35) 35 (323)
1 27 17.8 3 8 54 25 63 12 6.7 0 1 (5 5¢(38)
AL/N............. .. 4 29.4 4 16 118 31 44 25 7.3 0 2 (6 11(43)
RY/E............... 39 259 3 20 78 75 25 0 3.9 0 0 (15 0 50)
WHE................ 14.3 63.3 3 43 190 76 19 5 4.4 0 253 70133

Source: Federal Supplement volumes 357-376, Federal Rules Decisions volumes 58-63.
NOTES: Published opinions of two and one-half pages or less are not included in this tabulation. Senior

judges are not included in this tabulation.



half pages or less (short opinions) were ex-
cluded in an attempt to control for possible
variation in publication policy, on the assump-
tion that, while judges have different policies
regarding the opinions they publish or do not
publish, their policies may be more uniform
with respeect to lengthy opinions than to short
ones. Two and one-half published pages (ap-
proximately seven and one-half pages of type-
seript) seemed a useful cutoff point.

A large expenditure of time preparing
opinions for publication appears to limif
productivity in at least three courts.

Although the data in tables 28 and 29 may
not measure opinion writing (as opposed to
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publication) precisely, they are highly sugges-
tive, particularly in considering that they re-
inforce our observations in the courts. Judges
in Philadelphia frequently mentioned the bur-
den of preparing and editing lengthy opinions.
There, in Baltimore, and in Milwaukee, judges
consider opinion preparation an essential part
of their jobs. They feel trial judges are uniquely
equipped to contribute to development of law
in many areas, and are proud of their courts’
contributions in areas such as grand jury, the
parole guidelines, discovery, class action certi-
fication, and summary judgment. Most judges
in Miami, New Orleans, Los Angeles, and other
places consider opinion preparation a minor
task.

FIGURE 4

Oplnion Writing and Termination Rates
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* More than two and one-half pages long.

Opinions* per judge

b Includes ICC cases that require negligible judge attention. Without those cases, terminations per judgeship

would be fewer.



Figure 4 shows published opinions per judge-
ship plotted against terminations per judgeship
in the five courts. This graph suggests that the
distriet courts experiencing difficulties in han-
dling their present work loads might consider
reducing the number of opinions prepared and
published by preparing published opinions
only in those cases for which a published
opinion seems (for some reason) indispensable.

One judge remarked facetiously that it is fine
to prepare and publish numerous opinions, pro-
vided it does not “interfere with the effective
administration of justice.”

Finding

-—High rates of opinion publication are
closely associated with low termination
rates. Many judges may wish to consider
reducing the number of opinions they
prepare, in the interest of conserving
their time to meet the demands of other
cases on their dockets.

Observations

—Courts that are unsatisfied with their
calendaring procedures should consider
the two-week trial calendar system of
New Mexico and Southern Florida, in-
cluding the calendar call held late in the
week preceding trial.

—Courts experiencing a shortage of trial
time should consider efforts to “protect”
their hours of trial time carefully, assur-
ing that a trial is actually underway for
six hours or more each trial day.?

—Long trials have a distinet and disrup-
tive impact that falls most heavily on
metropolitan courts.

* In addition, these courts may wish to consider some
of the suggestions proposed by Senior Judge Gus A.
Solomon, of the District of Oregon, in Techniques for
Shortening Trials, an address delivered to the Ninth
Circuit Judicial Conference at Reno, Nevada, on
August 2, 1974, It is reprinted in Federal Judicial
Center, Seminars for Newly Appointed United States
District Judges 283-93 (1974). While some of his pro-
posals are “hard-nosed” and may be unacceptable to
some judges, Judge Solomon provides an invaluable
range of approaches for experimentation.



CHAPTER VI
SUPPORTING STAFF

Magistrates

The open-ended language of 28 U.S.C. § 636,
the Magistrates Act of 1968, especially in sub-
section (d), clearly contemplates district courts’
innovation and experimentation in ussigning
tasks to magistrates. In this respect, as in
others, the district courts have been innovative
indeed. They have expanded the magistrates’
duties far beyond the bounds of the former
commissioners’ jurisdiction and have found dis-
tinctive ways to take advantage of this new
resource Congress made available, in accord-
ance with the needs and procedures of each
court.

The activities that were within the jurisdie-
tion of the former commissioners have com-
paratively little bearing on the variables for
this project (the trial jurisdiction has none at
all), so we will not discuss those areas directly.
Our interest is limited to new assignments in
response to the Magistrates Act.

The commissioner duties affect our concerns
in one respect: in Maryland, commissioner
duties require so much time that only limited
expansion under section 636 has been possible.
Tt seems clear that the commissioner work
should be considered’in allocating the number
of magistrates, as the Administrative Office has
urged.

Some districts suffer because magistrate
duties are very limited. In more than one
instance, courts employ magistrates in whom
they have little confidence.

In civil cases, assignments varied according
to magistrates’ availability as well as to judges’
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preferences. In Maryland, magistrates were able
to provide only limited assistance in some pris-
oner petitions. With an additional full-time
magistrate—there are now four—the Maryland
magistrates have provided more help with civil
pretrials sinee the original visit, following a
suggestion we made at the time. This assistance
has been limited by a corresponding increase
in the number of minor and petty offenses 1an-
dled by the magistrates.

In New Orleans, the judges can assign to
magistrates all of their prisoner petitions (a
relatively small number) and Social Security
appeals for initial review. In addition, some
judges delegate to the magistrates nearly all
judicial activity before the final pretrial. The
magistrates—following the specific instructions
of each judge—normally hold a pteliminary
pretrial shortly after the case is at issue, dis-
cussing settlement in a preliminary way and
establishing a schedule for discovery, motions,
final pretrial, and trial. The judges who use this
procedure combine the benefits of several alter-
native procedures observed in the courts. They
are free from time-consuming involvement in
the early stages of a case. Yet they have the
benefit of an early, low-pressure discussion of
settlement. possibilities, as well as an early op-
portunity to establish a tailor-made schedule
for preparation of the case. Another benefit is
that in settlement negotiations, the magistrate
can be freer than a judge, since he will not try
the case if negotiations fail.

Similarly, the full-time magistrate in New
Mexico handles nearly all pretrial matters for
two of the three judges. Those judges have
minimal contact with their routine eivil docket



except in trial; thus, the majority of civil cases
that do not reach trial do not occupy these
judges’ time. As noted in chapter three, this sys-
tem is supported by the important fact that the
full-time magistrate is an experienced trial law-
yer with a sound local reputation.

Civil trials held before magistrates by con-
sent, while not a solution to the general problem
of crowded calendars, can solve some specific,
important calendaring problems. The number of
magistrate trial days in relation to the total
number of civil trial days is not large in any
court studied in this project. The possihility of
sending a case to a magistrate can be important
in maintaining the credibility of trial settings,
however, Having a magistrate available to try
a case when it otherwise might have to be con-
tinued permits the judges to schedule an ade-
quate number of trials per week.

This practice was most common in the East-
ern District of Loutsiana, a distriet that has
fortunately been able to appoint some capable,
experienced trial lawyers as magistrates. For
example, one of the magistrates serving during
our visit is now a United States district judge
there, e was replaced as magistrate by the
former chief assistant United States attorney.

The magistrate system does not always aid
docket control. Reference of civil matters to the
magistrate must be closely controlled and moni-
tored. In more than one court, we observed that
prisoner petitions sometimes remained before
the magistrate for many months and were not
subject to the controls applied to other cases.
On the other hand, table 5 shows that every
court listed handled the median prisoner peti-
tion much faster than the median of all civil
cases. Fastern Louisiana and Central Califor-
nia, the two courts that seut all prisoner peti-
tions to magistrates during the relevant period,
were among the fastest courts in handling
prisoner petitions. Nevertheless, occasional mis-
haps, even in a considerable minority of pris-
oner petitions, would be consistent with these
low median times.

Similar problems appeared in procedures to
refer civil matters to magistrates for pretrial.
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Some judges who did not initiate early pretrials
themselves referred all their cases to the magis-
trates. In many cases, nine months to a year
passed before the court took any action in a
civil case; it was then referred to a magistrate,
who scheduled and held an initial pretrial con-
ference. But some magistrates also have heavy
backlogs; sometimes four months would pass
before the magistrate reached a case for a pre-
trial conference. Thus, it could be a year or
more before any conference was held, a pre-
condition (in those districts) to any judicial
control.

Several judges held that referring civil cases
to a magistrate weakens the power of the indi-
vidual calendar system. This appears to be a
personal matter, and one that is remediable,
since a number of judges who use magistrates
effectively are prominent advocates of the indi-
vidual calendar system. This evidently is a
fruitful area for experimentation by individual
judges. New Mexico judges who use the magis-
trate arve able, through their courtroom deputy
clerks, to retain overall supervision of cases be-
fore the magistrate. The same is true in New
Orleans and in other courts.

Magistrates perform a wide variety of duties
in criminal litigation, as well, although in
Maryland, the magistrate role was also small in
this area. At the time of our visit, the magis-
trates there were not involved in any criminal
case duties beyond commissioner work. Again
following our suggestion, the Maryland judges
have since assigned most arraignments to the
magistrates. In chapter 4 under “Management
and Scheduling,” some innovative magistrate
assignments in Nonthern Alabama, Southern
Florida, Massachusetts, and other districts were
discussed in some detail. Magistrates in those
places have greatly reduced the burden of
criminal eases on judges.

The magistrate contribution was substantial
nearly everywhere, with one exception : one dis-
trict visited, where the judges are substantially
behind in several respects, has assigned magis-
trates no significant new duties at all under
section 636. Several areas appeared to present



obvious opportunities for magistrate assistance,
but the judges lack confidence in any magis-
trate now on the staff to handle the more sensi-
tive duties permitted under section 636. This
deplorable situation in effect places a large and
unnecessary additional burden on the judges of
that court. Since both the Judicial Conference
of the United States and Congress apply as uni-
form a standard as pessible in evaluating re-
quests for additional judges, this troubled dis-
trict is nof likely to obtain significant perma-
nent assistance from any source.

Clearly, the magistrate system has been
greatly beneficial to some courts. There appear
to be three necessary conditions to successful
procedures in this area, however. First, a court
must attract highly competent, respected law-
yers to magistrate positions. We know of no
position in the federal courts that is staffed by
individuals with a wider range of competence
than United States magistrate. Second, judges
must closely monitor reference of cases to mag-
istrates, to assure that the magistrates them-
selves do not become a source of delay. This can
occur either because the magistrate has a back-
log of his own or because of a poor system for
routing papers between judge and magistrate.
Third, it must be clear that a magistrate func-
tion serves a real need. For example, we would
not want to see the magistrates in Los Angeles
or Miami involved in civil pretrials to any great
extent, because those districts’ systems work
well with little or no judicial involvement of
any kind in the early stages of civil cases.
Magistrate assignments should clearly promise
to save judge time. Magistrates should not hold
conferences for which there is no more than a
vague hope that something useful may be
accomplished. Magistrates also should not hear
motions that are likely to be appealed, espe-
cially dispositive motions, motions to suppress,
and the like.

Law Clerks

Law clerk duties vary widely among districts
as the needs and approaches of judges vary. The
only constant factor we observed was that law
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clerks in every instance had initial responsibil-
ity for the motion practice. Even there, duties
depended on the procedures of the court. An
especially effective job for law clerks was work-
ing up a tentative ruling in preparation for
“motions day.” Especially in New Orleans and
Los Angeles, many judges were able to prepare
themselves, with the assistance of their law
clerks, to the extent that they often seerned to
know more than the attorneys did about the
case at hand when the case came to hearing. Law
clerk assistance was often described as indispen-
sable in achieving a degree of preparation suffi-
cient for the judge to rule from the bench in
most cases. In Los Angeles, this assistance was
the primary law clerk responsibility. In Phila-
delphia, quite by contrast, most law clerk time
was devoted to drafting, preparing, and editing
opinions.

‘There was no pattern in law clerks’ term of
service, despite the strong views many judges
hold on this question. All law clerks in Balti-
more serve for only a single year, a system that
seems to work effectively despite strong objec-
tions to it elsewhere. A few judges in other
courts have one permanent law clerk and one
law clerk position that is rotated, while most
law clerks serve staggered two-year terms. In
Los Angeles, on the other hand, most of the
judges employ a permanent, nonlawyer bailiff
and a law clerk (for either a one- or two-year
term). In many courts, having 2 bailiff instead
of a clerk would weaken the judge seriously. Los
Angeles judges, however, write sufficiently few
published opinions that we observed no such
difficulties.

Court Reporters

All the courts we visited assign one reporter
permanently to each judge. The great majority
of judges we interviewed spoke highly of the
court reporting service available to them, refer-
ring both to their own court reporters and to the
system as a whole. Of course, the main “con-
sumer” of court reporting service is the court
of appeals, so there may be difficulties that were
not apparent in our visits to district courts.



Improvement seems needed in some courts in
two areas. First, some judges observed that the
court reporters were reluctant to substitute for
each other in case of illness or backlog difficul-
ties. Another aspect of the same problem is that
some magistrates were unable to get court re-
porter assistance when needed. Evidently,
strong control must be exercised to assure that
court reporters are available when needed.

Some districts, particularly Maryland and
Eastern Louisiana, control court reporter as-
signments well, permitting coverage as needed.
Both of these districts have a chief court re-
porter who is aware of his colleagues’ schedules
and the demands on their time. Both districts
seem to have been remarkably successful in as-
suring court reporter coverage of all proceed-
ings, despite particularly heavy trial loads.

There were also some observations that court
reporters were not always as highly qualified as
the court should expect. Maryland seems to have
the most effective approach in this area also.
Court reporter recruitment there is tightly con-
trolled by a series of examinations under the
clerk’s supervision. Only when a candidate has
been approved through this process may he be
appointed by a judge. This permits an inde-
pendent. evaluation of the reporter’s technical
skills, something many courts do not require.

Clerk’s Office—General

District court clerks’ offices differ greatly in
their structure, management, organization, and
manner of functioning. Responding to local
needs and traditions, and the skills of the per-
sonnel involved, they have developed in diverse
directions. Systematic evaluation of the differ-
ent approaches would justify a separate, large-
scale study. At the outset of this project, we in-
tended to devote substantial effort to this area.
We modified our plan because our preliminary
work indicated that differences in district court
clerks’ offices functions do not explain much of
the difference in our central variables.

This conclusion was forced upon us primarily
by our observations in Maryland, where the
clerk’s office functions well in all respects we

could examine, but the court’s statistical per-
formance is below average in several respects,
or was at the time. Concluding that the expla-
nation for statistical differences must lie else-
where, in subsequent court visits we limited our
observations to exceptional situations or prob-
lems as they were brought to our attention in
more general discussions. We did not, for
example, obtain the information necessary to
compare quantitatively the district courts’ re-
cruitment and promotion practices. The list of
questions in appendix A concerning the clerk’s
office indicates our interests, but we did not com-
pile exhaustive data on each point.

A clerk of court who fills a comprehen-
sive role as court administrator can
strengthen almost every aspect of the court’s
operation.

The importance of the clerk’s duties varies
widely. The office is pivotal in some instances,
marginal in others. In the former case, the clerk
is a court administrator, a nerve center for the
diverse and sometimes conflicting offices and
agencies that make up what sometimes is opti-
mistically called the “court family.” In the:
latter instance, the clerk’s work is limited to
supervision of his own office, transmitting direc-
tions of the court. The activities characteristic
of clerks who play a pivotal role are summa-
rized well in a statement prepared in 1974 by
Paul Schlitz, clerk of the District of Maryland :

The Clerk must serve as Court Ad-
ministrator and as manager of his
office. Since the former function re-
quires priority, the latter function
should be delegated partially or to-
tally to the Chief Deputy Clerk.

As Court Administrator the Clerk
serves as the executive officer of the
court and upon his own initiative, pur-
suant of the directives of the court,
should plan, execute and review non-
judicial court operations. This may in-
clude the employment and supervision
of court reporters, coordinating opera-
tions with the United States Attorney,
United States Marshal, Chief Proba-
tion Officer, United States Magistrates



and [bunkruptey referees] and other
government agencies. He should serve
as secretary of bench mestings and
bring to the attention of the court all
administrative matters that require
prompt consideration and decisions. He
should serve the court in a staff capac-
ity to obtain information, conduct
studies, and provide whatever informa-
tion the court requires to study and
solve administrative problems.

A clerk who acts in this capacity fills a void,
and the court may suffer if there is no one to
provide the kinds of coordination Mr. Schlitz
mentions. Although United States district
courts are not large in comparison to either
large state courts or large federal agencies,
they are structually complex and may easily
be crippled by lack of central direction or co-
ordination. In this sense, the small courts are
as complex as the large ones: the operations of
every district, whatever the district’s size, are
affected by essentially the same number of agen-
cles. In general, the smaller courts we visited
benefitted from particularly effective and com-
prehensive clerk support. Of course, the clerk
in a small court typically has minimal staff
assistance.

The relevant agencies are independent of one
another to various degrees. Fortunately, fed-
eral courts are spared the special difficulties
characteristic of some state systems, where
many agency heads are elected separately and
may have separate political power bases.
Though the various administrative heads do
not have this kind of independent power with-
in the federal system, they occasionally seem to
behave as though they do. By tradition and
statute, of course, the chief judge is responsible
for coordination, but he has other concerns, to
say the least. The clerk is usually the individual
best able to serve as full-time administrative
head of court operations, under the judges’
direction.

The various functions of clerks in their court
administrator role are necessarily intermittent;
they are best presented simply by listing sev-
eral areas in which clerks have been especially
effective in the courts we observed.

—Several clerks have become experts in
courtroom and courthouse design, sup-
porting committees working on a new
building. They (or sometimes members
of their staffs) have made surveys of
possibilities and needs regarding slmost
every relevant problem. These include
courtroom layout, office and courtroom
furnishings, security (in courtrooms,
halls, chambers, offices), general floor
plan, lighting in each part of the build-
ing, power supply (placement of out-
lets), keying and locks, and so on.

—The clerk is often called upon to draft
proposals to amend the local rules or one
of the various plans in effect (for in-
stance, Criminal Justice Act, Jury Selec-
tion, and Speedy Trial). Typically, the
judges may 'agree that a rule should be
amended to address a certain problem,
and ask the clerk to draft language that
would accomplish their purpose.

—Clerks have conducted studies of court
operations at the request of judges. Ex-
amples are studies of juror utilization,
space utilization, and alternative local
rules in use in other courts.

-——The clerk places before the appropriate
bench committee or the full bench any
problems that come to his attention, as-
suring the court adequate warning before
new problems grow beyond solution.

In more than one instance, we feel courts do
not have available, through their clerks, the as-
sistance they need and deserve. This appears to
be partly a result of the fact that judges have
not requested assistance of the type described.
Some judges view the clerk as only an office
manager. Few districts we visited are misman-
aged in any respect touched on here, but we feel
that expanded responsibilities for the clerk
could help in some areas. In several districts,
the judges themselves spend a good deal of time
on administrative matters that could read:ly be
delegated to the clerk and his staff. In orhers,
communication among the “court family” is less
open than it might be if the clerk served as a
recognized conduit for the exchange of informa-
tion and concerns. Finally, in courts with rela-
tively poor communication among the judges
in administrative matters, the clerk can help



defuse some matters of controversy. Proposals
that originate in the clerk’s office in response to
recognized problems may be less explosive than
similar proposals devised by any individual
judge or group of judges.

Generally, clerks of court in the courts we
visited have full powers to recruit and promote
deputy clerks according to standards they main-
tain, We did encounter some unfortunate excep-
tions, however. In one court, the courtroom dep-
uty clerks have normally been recruited by the
judge and are responsible only to him. Some re-
cent appointments included individuals with no
previous court experience, who knew little about
the general responsibilities of the office. Some of
these people, in fact, are excellent courtroom
deputies from the judge’s point of view. Never-
theless, they are often wholly unresponsive to
the needs of the clerk’s office.

Since the courtroom deputies are the source
of most information included in dockets, as well
as many of the orders dispatched over the signa-
ture of the clerk. poor communication between
courtroom deputy clerks and the rest of the
office can have a disastrous effect, not only on
court records but also on orders and judgnents.
TFortunately, we are aware of no more than a
few instances in which recruitment by others
than the clerk has resulted in hiring individuals
who are poorly qualified for court work.

Less fortunately, judge recruitment of court-
room deputies has led, in a larger number of
instances, o poor communication between the
courtroom and the clerk’s office. There is a wide
difference in the quality of the records main-
tained by these courts. Most generally maintain
excellent records. Three courts have serious, re-
curring problems, however, Two of these have
perhaps the least clerk control of courtroom
deputy positions among the courts we visited.

By contrast, courts with well-maintained
records generally have a strict policy of re-
cruttment from within for courtroom vacancies.
This policy also has a favorable effect on morale
and on the incentive structure of the office. The
entire office can benefit i all deputy clerks know
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that promotion to the position of courtroom
deputy is open to them.

Although courtroom deputy clerks must be
responsive to direction from the clerk, they
should not necessarily spend much time assist-
ing with general tasks in the clerk’s office. Full
docket and calendar responsibilties are a full-
timne job, requiring considerable experience and
discretion (see the following section). A court-
room deputy who is so busy filing that he is
diverted from docket control work poorly serves
the court. The most effective deputies are avail-
able to perform occasional special assignments
for the clerk and are responsive to the needs of
the office in their own work, but devote their
primary efforts to managing the judge’s case
load and handling related paperwork.

The six metropolitan clerk’s offices differ
greatly in their organization. Central California
has perhaps the most “industrial” pattern of
office organization : strict specialization of func-
tion and a clearly defined hierarchy. At the other
extreme, Eastern Louisiana uses what has been
called the “team” approach. Each judge there is
supported by a courtroom deputy and a docket
clerk who work together on all clerical mat-
ters involving his cases, including appeals. Both
of these models have their champions and their
detractors. Some consider the “industrial” pat-
tern to be a throwback to the master calendar
system, incompatible with effective case man-
agement support for each judge. Others feel the
“team” system is incompatible with adequate
control by the clerk of courtroom deputy func-
tions and activities. Having observed the two
courts mentioned, we concluded that either type
of organization can be made to work extremely
well. A clerk who is aware of the dangers of
either approach can forestall them. We would
make one observation in this area: we have
doubts concerning the practice of installing a
courtroom deputy in the judge’s chambers. The
courts that did so seemed to suffer substantially
as a result : courtroom deputies were not respon-
sive to the needs of the clerk’s office (especially
the docketing section) and minute orders were
often late, incomplete, or misleading.



Clerk’s Office—Courtroom
Deputies

An effective system to train and supervise
courfroom deputy clerks in case manage-
ment has numerous benefits.

The responsibilities of the courtroom depu-
ties we observed varied from only filing, at one
extreme, to full calendar responsibility, at the
other. Judges who did not use their courtroom
deputy clerks for case management often were
able to get satisfactory assistance from their law
clerks or their secretaries, which indicates that
an effective system to recruit and train court-
room deputies is not necessary for effective case
management. It does appear desirable, however:
courts in which courtroom deputies managed
the cases generally functioned better, according
to our observations, than courts otherwise orga-
nized,

It is the courtroom deputy who, under cur-
rent, procedures, receives compensation reflect-
ing these important responsibilties. In one dis-
trict where the courtroom deputies had minimal
case management responsibilities, there was
widespread dissatisfaction among secretaries
and other deputy clerks over the high pay
awarded the courtroom deputies. This dissatis-
faction was clearly justified in terms of the rela-
tive responsibility of the people involved. In
addition, secretaries and law clerks have their
own responsibilities, which often suffer if the
secretaries or clerks are diverted to manage the
docket. Liaw clerks are also a doubtful choice for
case management because they are short-term
employees. Finally, courts that have achieved
outstanding recruitment, training, and super-
vision of courtroom deputy clerks have devel-
oped a high degree of professional communica-
tion and exchange among the courtroom depu-
ties, which permits the deputies to reinforce and
assist one another. This is less possible for per-
sonnel whose responsibilties are strictly limited
to a judge’s chambers.

The Central District of California has a
highly developed system for recruiting, train-
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ing, and deploying courtroom deputy clerks. All
recently appointed court clerks were drawn
from existing staff of the clerk’s office. It is
especially clear there that this practice assures
an attractive promotional ladder within the
office. It is interesting to note that in Los Ange-
les, a city with relatively high salaries and cost
of living, where the federal court might be ex-
pected to suffer in its attempts to recruit high-
quality personnel at competitive salaries, turn-
over in the clerk’s office has not been a serious
problem.

The Director of Courtroom Services, one of
four directors of divisions in the clerk’s office at
the time of our visit, supervises the court clerks.
Candidates are selected by examination; judge
recommendations are advisory only. All candi-
dates participate in a training program that in-
cludes supervised experience in the courtroom
and substantial service as a relief courtroom
deputy. There are also role-playing exercises
among the clerk’s office staff to explore ways to
handle problem situations. Thus, when a va-
cancy occurs for a courtroom deputy, the judge
normally has a choice between two or more ex-
perienced, trained deputies. With few excep-
tions, the court now seems to have high-quality
court clerks who are fully capable of handling
various docket control responsibilities.

Within the federal court system, there is a
great deal of discussion about the difficulty of
achieving the proper balance between the re-
spective demands of judges and the clerk upon
the courtroom deputies. While no one would
deny that it is difficult to strike this balance
successfully, it can be done. In most of the
courts we visited, the balance seems to be almost
ideal. Judges receive the assistance they re-
quest and require, yet it is understood, and was
often expressed to us, that “the deputy vorks
for the clerk.” As one supervisor observec, the
courtroom deputies have an independent, semi-
professional status as a result of their responsi-
bilities to the clerk. They seem able to meet both
sets of responsibilities without particular con-
flict. Control of clerks is not as difficult to as-



sert as some believe. Most courtroom deputy
clerks will probably work for the court longer
than the judge to whom they are assigned, be-
cause they generally are younger and less pro-
fessionally mobile. A strong clerk can use that
fact to assure that courtroom deputies remain
responsive to him, as well as to the judge.
Findings

—Although most magistrates are highly
talented and experienced, a number of
courts employ United States magistrates
in whom they have limited confidence.
More than one court has suffered substan-
tially as a result.

—Some courts should consider increasing
the matters referred to magistrates. Rec-
ommended possibilities appear elsewhere
in this report.
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Observations

—All procedures to refer matters to magis-
trates should be monitored closely.

—Court reporters should be expected to
substitute for each other in case of ab-
sence for any reason, as well as to handle
matters for magistrates as necessary.

—Court reporter recruitment should be
systematized, possibly under the direction
of the clerk.

—Some courts should increase the manage-
ment and coordination responsibilities
delegated to the clerk,

—Recruitment and training of courtroom
deputy clerks should, in nearly all in-
stances, be under the direction of the
clerk, with the judge selecting his deputy
from candidates provided by the clerk.

—Courtroom deputy clerks should be lo-
G?tel{ii together, in offices furnished by the
clerk.



CHAPTER Vi
SOME CONCLUDING PERSPECTIVES

Quantity, Quality, and Speed

During our visits, several judges questioned
our concern with the speed of case disposition
and the volume of cases judges handle. In their
view, there is excessive concern in Washington
with speed and efficiency. They feel that the
Center is encouraging judges to sacrifice justice
on the altar of case management. This inatter is
an issue of great concern in this project. We
determined at an early stage that we would
make no recommendations from this project un-
less they appeared consistent with a high quality
of justice,

Little evidence has emerged in this project
to confirm the existence of a conflict between
speed and quality.

The issue is a difficult one to address. As sev-
eral judges observed, quantity is much easier
to measure than quality. Beyond that, no staff
member on this project could bLe considered
qualified to attempt a comprehensive evaluation
of the quality of justice rendered in the several
courts we observed. That evaluation is a task
well left to others, though scrutiny from any
source is limited. The courts of appeal scruti-
nize trial courts to a degree, but their purview is
limited to appealable judgments, a small part
of the work of trial courts even if all judgments
were actually appealed. The judicial councils
and the bar both attempt a degree of supervi-
sion, but their powers and opportunities are
limited.

Qur concern here is not with substantive de-
cisions directly but with specific procedures and
actions that some judges consider inconsistent
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with a high quality of justice. We conducted a
preliminary inquiry that we feel is partially
responsive to the quantity versus quality issue.
We met at length—in return visits—with six
judges who had expressed special concern with
this issue. We explored many aspects of the
question with them, and asked them to describe
precisely what a court would look like, or how
it would behave, if it were sacrificing justice to
speed and efficiency. There was no difficulty in
obtaining useful responses to this question:
each judge recounted “horror stories” he felt
would result from pressure to “perform” in a
statistical sense.

Armed with these responses, we examir.ed our
notes, detailed observations of the five courts
visited in the project’s first phase, to ccnsider
whether the abuses deseribed by the six judges
are more characteristic of the fast or the efficient
courts than of the others. The answer, simply, is
that they are not. With few exceptious, the
“horror stories” concerned only the period just
before trial. Pressured judges, as described in
these discussions, are judges who insis: on a
headlong rush to trial over any and all obstacles.
Tf late discovery shows that a new witness or a
new party should be included, that is not per-
mitted. Or if a conflict makes it impossible for
the attorney who prepared the case to appear, he
is forced to turn the trial over to an inexperi-
enced associate. If litigants request a delay
pending completion of related state court pro-
ceedings, the delay is denied, requiring two ex-
pensive trials on the same issues.

There were other examples. It is interesting
to note, however, that nearly all are instances



of essentially the same issue: failure to grant a
trial continuance for good cause. The findings
listed in “Summary and Recommendations” are
consistent with occasional trial continuances re-
sulting from new problems that arise at the end
of discovery. A court that has established a pro-
cedure to assure that case preparation begins
early and is completed early, with minimal in-
tervention by the judge, will have no difficulty
maintaining an excellent statistical “portrait,”
even if it is relatively permissive in granting
trial continuances for substantive reasons. Cases
that reach trial are a small portion of the total
number of cases in any district court. Cases in
which some unfcreseen crisis develops at the
end of discovery are a fraction of that portion
of the total. Many continuances for good cause
could be granted in those few cases without
noticeable effect on the variables that define this
project.

The judges’ concern with preparation of tried
cases does beg some important questions that
we have not addressed. Are lawyers and liti-
gants being forced into unfavorable settlements?
What about the trials themselves? Do fast
courts discourage or prohibit cross-examina-
tion that might be fruitful? We have not been
able to devise useful ways to address these ques-
tions. Evaluating the quality of settlements is
an especially difficult problem. In one sense,
every settlement must be the best possible result
since all participants agreed to it. In another
sense, it is trivial to regard settlements that way :
rather, one must evaluate the litigants’ alterna-
tives. We do not expect ever to be able to conduct
a precise inquiry that would include that evalu-
ation.

Another index of quality the judges men-
tioned is the preparation and quality of written
opinions. We have no basis on which to assert
confidently any specific relationship between
opinions and quality. We can observe, however,
that lawyers in districts where written opinions

are rare were almost always puzzled when we.

inquired whether they felt the court prepared
too few opinions. While they generally agreed
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that written opinions are rare in their districts,
they did not feel deprived in any way.

As a follow-up to the data in chapter five on
published opinions, we plan further analysis to
determine the extent to which published opin-
lons actually break new legal ground. Some
Philadelphia judges asserted that the district’s
published opinions are its major contribution to
the law. If this is true, we would expect that the
many opinions published in that district would
be cited elsewhere at a rate at least equal (per
opinion) to the rate at which the fewer opinions
of other districts are cited. We are now testing
this proposition. If it is supported, it would sub-
stantiate the view of Philadelphia judges that
their high rates of opinion writing are justi-
fied by the legal importance of the cases and
issues involved.

Many lawyers feel that tight schedules are in-
compatible with the highest quality justice be-
cause lawyers cannot prepare their cases prop-
erly. It can hardly be denied that deadlines
sometimes prevent lawyers from completing an
important task, or one that seemed important
at the time. Data in chapter three (especially
table 11), however, strongly suggest that a great
deal of the time during which most cases are
pending is essentially lost. The lawyers un-
doubtedly are busy, but they are busy on other
cases. Our meetings with lawyers indicate that
there is less of a subjective sense of pressure
among lawyers in relatively speedy courts like
Southern Florida and Central California than
in somewhat slower courts like Eastern Penn-
sylvania. Apparently lawyers can accommodate
exacting case management by the court, perhaps
by hiring more associates or turning away more
cases.

On the other hand, there is a close positive
relationship between speed and quality. As
everyone knows, witnesses die and memories
dim with the passage of time. If a plaintiff is
entitled to relief, justice demands that it be
granted as early as practicable. If a defendant
is threatened with a loss, the threat should be
either realized or eliminated. All indications
are that many months are lost in most civil



cases to no apparent purpose. Further, there is
a cumulative effect.

[D]elay begets delay. . . . [A] back-
logged docket operates until a witness
is unavailable, preliminary objections
postpone until plaintiff is gone to the
service, a tardy reporter waits with the
notes of testimony until a case is stale
and the attorney too busy. Procrasti-
nation repeatedly reproduces iu kind.
Like a series of generations carrying
on in sequence, the force of one
brought into being as the force of an-
other subsides, the causes of delay
combine to the injury of litigants.!

Finally, a compelling argument can be made
that expeditious preparation of a case is an
effective way to control the cost of litigation.
Judge J. Lawrence King of the Southern Dis-
trict of Florida feels that litigation cost is gen-
erally proportionate to litigation time. In his
view, court imposition of deadlines requires the
lawyers to choose between essential and non-
essential lines of preparation. In the absence of
a deadline, a lawyer can (and possibly should)
pursue every possibility, no matter how remote.
Also, delay leads to increased cost by requiring
lawyers to reopen files repeatedly to refresh
their memories.

Bar Practices

It is widely asserted that differences in the
practices and work habits of the bar in different
districts both explain many of the differences in
the ways the courts operate and limit the possi-
bility of change. Obviously, bar practices are so
closely linked to court process that one cannot
discuss one without discussing the other. Most
of the data in this report deal simultaneously
with court and bar activity. Judges see their bar
as an important limiting factor when they con-
sider changes in court operation. A common
response to proposals for change is “our bar
would never put up with that.”

*A. L. Levin & E. A. Woolley, Dispatch and Delay:
A Field Study of Judicial Administration in Pennsyl-
vania 3 (1961).
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There are many instances in recent years,
however, in which it has been proved that bar
procedures can be manipulated by a United
States district court. We hope to be able to mon-
itor some pilot projects that would measure the
effects of changes involving bar practices. In
any case, there are enough instances of bar prac-
tices having been fundamentally changed due
to court initiatives that we doubt the proposi-
tion that a bar cannot accept basic change. Dis-
tricts whose procedures are both demanding on
the bar and highly expeditious for case man-
agement did not achieve that result by accident,
but rather through court policy over a period of
years. When one visits any court with very ef-
fective procedures, those procedures are gener-
ally traced—both by court personnel and by the
bar—to practices and traditions established by
certain dominant individuals, usually judges.

Variables in bar practice that affect court
business include:

—The time interval from the incident on
which litigation is based until the date a suit is
filed. Preliminary data show wide variation
that may or may not be due to differences in
case mix and in relevant state statutes of limita-
tions. Many people think this time interval is
heavily governed by lawyer perceptions of the
probability of immediate court action. If law-
yers expect a court to require speedy completion
of discovery, pllaintiffs may delay filing until
their case is ready, or nearly so.

—Choice of forum questions. Because fed-
eral jurisdiction is limited and overlapping, a
district court’s work load depends heavily on
the circumstances under which local lawyers
choose to bring suits in federal court. This is
true not only of civil cases but also—indi-
rectly—of criminal cases, because many federal
cases could be prosecuted by state authorities.
United States attorneys prosecute various kinds
of cases at different rates, depending on their
views concerning current needs, the relationship
of federal to state resources, their perceptions
of possible problems in the state law enforce-
ment mechanisms, their interpretations of
Justice Department policy, pressures from en-



forcement agencies, and, of course, differences in
the rates at which various federal crimes are
actually committed in the districts. There are
any number of variables that enter the choice-
of-forum decision in eivil cases. These include
the different populations from which juries may
be selected in federal and state courts, percep-
tions that either federal or state rules may be
more favorable to particular categories of cases,
and differences in state substantive law.

Pleadings practice (see the pleadings sec-
tion of chapter three). In many districts, attor-
neys rarely move for default judgments when
their adversaries fail to file answers on time.
‘We have been told that to do so is considered un-
gentlemanly. In other districts, these motions
are not infrequent. In some districts, and in
state practice in the states they serve, it is rou-
tine for a defendant to file, before the day the
answer is due, & motion to dismiss for failure
to state a claim or some other 12(b) motion.
These motions may extend indefinitely the time
within which the answer must be filed.

—Settlement patterns. In some courts, at-
torneys appear to avoid discussing settlement
directly, and will do so only when encouraged
by the judge, usually in the judge’s chambers.
In others, as observed in the settlement section
of chapter three, the judge is practically never
involved in settlement discussions, which take
place without the court’sassistance.

—Contentiousness. In some courts, attor-
neys are said to rely on the court to assist in the
resolution of every issue that divides them. In
others, many difficult issues are resolved be-
tween attorneys during discovery and during
preparation of a pretrial order. One attorney
made a particularly noteworthy comment in de-
scribing his occasional practice in a distant low-
volume federal court. In his discussions with his
adversaries, he was surprised at their habit of
saying, when a difficult issue arose, “that should
wait until we meet with the judge.”

Trial practice. Lawyers in some courts
appear to present more repetitious testimony
than their counterparts do—or are permitted to
do—in other courts. There are also differences
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in many other aspects of trial work. These in-
clude different rates of objections, leading to
many or few bench conferences, differences in
time required for closing arguments, and so on.

These differences are important, and are cer-
tainly striking in any comparison of districts.
They somewhat limit the possibility of change
in many districts, and they greatly affect a dis-
trict’s statistical performance. On the other
hand, many courts have suceessfully effected
basic changes in the practice of law in their
courts. We hope to evaluate future efforts, add-
ing to the available knowledge in this area. For
the present, we can only point out that past suc-
cessful reforms belie the assumption that “our
bar would never stand for that.”

Statistics

Most performance measures applied to
courts are sometimes misleading or unfair.
For this reason they should be used with
care. The conclusion sometimes drawn, that
performance measures should be abandoned,
is unwarranted.

The United States district courts present ex-
traordinary obstacles to any effort to measure
their work in a4 manner that is consistently fair
and useful. The courts differ greatly from one
another, they are remarkably subject to exter-
nal influences over which they have little con-
trol, and their environment often changes
rapidly. Any application of a quantitative
measure to any court is probably unfair and
misleading in certain respects. This might be
nearly as true of any improved measure yet to
be designed as it is of measures in use now.

Nonetheless, it would be absurd to insist that
no quantitative measures be used. Decisions on
allocation of judges, supporting personnel, and
other resources could not be made sensibly with-
out quantitative measures. Similarly, the quan-
titative measures now in use disclose such wide
differences among the courts that it would be
unpardonable to ignore their implications
simply because the measures might be somewhat
misleading. Not only is this project based on



that proposition, so also are any decisions made
by judges and supporting personnel about
choices among alternative procedures. One pur-
pose of this project is to generate ideas that may
lead to some refined measures of district court
work load, resources, and performance. Al-
though most concrete proposals will be made
only in the future, it may be useful at this
point to set down some observations that have
emerged thus far concerning various statistical
measures.

The central difficulty in measuring the work
of a district court is that there is no accepted
measure of work load. The starting point, of
course, is the number of cases filed per year.
Unfortunately. cases differ from one another
and no one would claim that all filings are
equivalent. The obvious refinement is to use the
case categories that are established at filing.
Unfortunately, cases within a given category
(motor vehicle personal injury, private civil
antitrust, and so on) vary almost as much as do
cases across all categories. More unfortunately
yet, the difficulties presented by cases in a given
category vary greatly among districts, due to
differences in bar practices, court practices, and
the substantive difficulty of the cases them-
selves. Still, none of this would present any
problem if the differences were sufficiently uni-
form that they cancelled one another out. Un-
fortunately they do not appear to be uniform
among districts, as is suggested by the difficulty
we have had in explaining the relatively unim-
pressive statistics of the District of Maryland,
especially through fiscal 1975. We are left with
the conviction that there is a combination of
factors in the cases in that district that cuts
across case categories, and makes the cases
there more demanding, on average, than their
counterparts elsewhere. A similar pattern may
prevail in Eastern Pennsylvania and other dis-
tricts. We hope a revision of the case weight
system, now underway, may identify factors
that have this type of effect.

The only comprehensive attempt to measure
the relative difficulty of districts’ case loads is
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the system of case weights now in use. (This
system has counterparts in several state sys-
tems, though they differ substantially.) The
system is based on the Federal Judicial Center’s
District Court Time Study (1971), which
measured the actual hours judges expended on
cases (grouped by case category), and calcu-
lated a weight for each category reflecting dif-
ferences in judge time per case. A case category
that required average judge time was given a
weight of 1.0; one requiring twice the average
judge time, 2.0; one requiring half the average,
0.5,and soon.

This system, at best, can identify differences
among districts only if those differences result
from unusual concentrations of certain types of
cases. An unusual concentration of effort or
time expended on an average number of cases in
a category would not be reflected. Whether for
this or for some other reason, there is remark-
ably little difference between raw case data and
weighted case data (using the current system).?

The statistical profiles in appendix B show
the disappointing results of this phenomenon.
For example, Maryland in 1975 had 361 filings
per judgeship and 877 weighted filings per
judgeship. This slight diﬁex;‘énce is all the sys-
tem of weights produced to demonstrate a pat-
tern of especially difficult cases, a pattern that
appears from observation to impose large and
unusual burdens.

The weighted filings figures are so similar to
their raw filings counterparts that they are
essentially useless for policy purposes. We have
found more useful a ranking of weighted filings
divided by raw filings, as a kind of index of case
difficulty. This index gives some feel for rela-
tive case load difficulty. If one assumes that the
weighting system does reflect relative difficulty,
but does so within too small a range of differ-
ence, this ranking provides a rough guide to
the kind of adjustment one might wish the sys-
tem made directly. Table 30 shows weighted fil-
lings per raw filing over a six-year period.

*The correlation between raw and weighted fllings
has never been below 0.90 for any recent year; it has
run a8 high as 0.98.
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TABLE 30

Weighted Filings per Raw Filing

1976 1975 1974 1973 1972 1971

PAJE............ 1.12 1.07 106 107 100 1,02
FL/S.. ... ... .. 1.07 102 96 .94 99 98
CA/C............ 1.04 1.06 1.05 1.03 1.02 1.02
MD........ 96 1.04 102 101 92 .87
MA............. 84 84 .78 80 .85 .83
LAJE............ B84 82 78 75 .76 .79
WI/E.. ... 1.06 1.12 1.07 1.07 1.02 .97
NM............. 1.03 1.03 1.00 100 .93 .92
AL/N........... 1.01 104 103 104 1.01 105
KY/E............ 87 91 95 .96 94 .88
All districts. .. .. 1.00 1.00 98 97 92 90

Notably, Eastern Pennsylvania has the most
difficult case load by this measure, a finding that
confirms what several judges observed. The
Maryland figures dropped substantially be-
tween 1975 and 1976, primarily due to the re-
definition of minor offense criminal cases, es-
pecially numerous in Maryland, which were
not included in these figures before fiscal 1976.
Massachusetts and Eastern Louisiana appear to
have much less difficult case loads. If this meas-
ure is taken to be an index of case difficulty,
these figures may explain part of Eastern Loui-
slana’s success in achieving very high rates of
terminations per judge without abnormally
long disposition times.?

Another difficulty in measuring district court
work load lies in the fact that figures for filings
per year measure, in effect, both input and out-
put. Thus it is difficult to measure productivity ;
in this report, the word “productivity” gen-
erally appears in quotation marks. Though it
may sound trivial to report this fact, it is in fact
significant that the number of terminations is
very closely tied to filings, both in comparing
different courts in a given yearand in observing
any court or group of courts over several years.
One interpretation that has been made of this
fact—it is not made here—is that there is a great

# A striking implication of table 30 (one not examined
in this project) is the strong evidence in the bottom
line that the case load of all district courts is rapidly
becoming more difficult,

deal of slack in the system. It might appear that
courts will terminate more cases if they are
offered more cases for termination, According to
this liypothesis it would be nonsense to consider
the number of terminations per year to be a
measure of productivity. If courts simply ter-
minate the cases that are filed, and they have no
control over the number of filings, the number
of terminations is entirely beyond their control.

The first element of this notion is belied by the
experience of districts like Maryland and East-
ern Pennsylvania, which have relatively few
filings and terminations but are working near
their apparent capacity. Especially in Mary-
land, there does not seemn to be any excess capac-
ity that could absorb increased filings. Some in-
crease, of course, could be absorbed in the way
that is always available: cases will eventually
settle if they are permitted to remain on the
docket long enough. The high termination rate
in Massachusetts appears to be a result of this
fact, combined with a large number of ICC
cases,

The difficulty of measuring the work load of
the clerk’s office is especially great. As noted in
chapter six, we abandoned hope of explaining
differences in clerk’s office productivity by refer-
ence to clerk’s office procedures. The productiv-
ity of a clerk’s office is tied directly to the pro-
ductivity of the court (which itself is affected
by several uncontrollable factors). For this rea-
son, it appears that the system must perinit con-
siderable flexibility in staffing clerks’ offices.

Also difficult to measure are resources, espe-
cially the single resource on which so much
in the judiciary depends: the nunber of judges.
In our evaluation of the districts we resorted to
the simple number of judgeships as the prime
measure of “judge power,” despite the fact that
this number does not include the contributions
of senior judges or visiting judges, nor does it
account for vacancies or for visits by judges to
other districts. Data are available to estimate
all these factors. There is no satisfactory way,
however, to standardize a measure of the con-
tribution a judge makes.

Each of the possible approaches presents its
own difficulties. One could, for example, create



an index toadjust for senior and visiting judges,
based on the number of cases terminated by
judges actually in a particular district. This
adjustment could easily produce results that
would be badly distorted by the specialized as-
signments senior and visiting judges often take.
For example, a usual assignment for these
judges is to handle only trials, sometimes a
single lengthy trial. Any index based on termi-
nations would understate the judge power of a
district that assigned senior and visiting judges
in that way. An index based on trial days, on
the other hand, would overstate the contribu-
tion of judges assigned in this way, but possibly
understate the contribution of judges assigned
in some other way.

There are also sound data on the number of
months of vacant judgeships a district has ex-
perienced during a year. This figure is more
usable. We could not justify introducing an ad-
justment for vacancies when we could not ad-
just for the contribution of senior and visiting
judges; we concluded that the standard meas-
ure of judgeships was as satisfactory as any-
thing we could devise.

Another variable that is extremely difficult to
measure is “backlog.” The standard measure of
backlog in the federal system is simply the
number of cases pending, a figure that is seri-
ously misleading, though no more so than the
most common alternatives. A case enters this
pejorative category the day it is filed, and is no
different and makes no greater contribution to
backlog in this sense when it has been on the
docket for five years. If backlog is to be dis-
cussed intelligently, there must be a measure
that distinguishes between cases that are pro-
ceeding rapidly to termination and cases that
are not.

Another difficulty with the equivalence of
“pending” to “backlog” is that the number of
pending cases increases as the system expands.
Even if a court were operating in a way that
could be independently determined to be opti-
mal, and yet the number of cases filed inereased
from year to year, there would be an annual
increase in the number of pending cases pro-
portionate to the increase in filing, if all else
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remained the same. 1t would be odd to describe
this situation as an increase in backlog.

Finally, a difficulty results from the fact that
the amount of time a case is on the docket de-
pends on a judge’s philosophy of case manage-
ment. A judge who manages his cases in a way
that leads to an average disposition time of six
months will have one-third fewer pending cases
than a judge whose procedures lead to 4 ynine-
month disposition time, if their rates of rases
filed are similar. Both judges could be “current”
in two senses: they could try any case readv for
trial, and they might move all their cases at a
rate they considered desirable and appropriate.
If “backlog” is equivalent to pending cases,
however, the former judge has a smaller back-
log.

That conclusion does not easily accord with
the reality of the situation, and can only be
reconciled if it were always desirable (tc the
extent that reducing backlog is desirable) for a
judge to have the fastest possible mean dispo-
sition time. Few would insist that faster is al-
ways better. Chapter three of this report
certainly suggests that many courts might well
speed their treatment of most civil cases. We
do not at all suggest that all courts should move
faster no matter how fast they may proceed
already.

We propose greater use of two alternative
measures of backlog. One is the ratio of pend-
ing cases to terminations. An increase in this
ratio indicates that a court is falling behind by
its own standard : its past tempo in disposing of
cases. Another measure is the number of civil
cases pending that are at least three years old.
The Judicial Conference of the United Srzates
has determined such cases are unacceptably
delayed and constitute a judicial emergency.
This measure is currently published. As shown
in appendix B, it appears in Management Sta-
tistics for United States Courts, both in ab-
solute numbers and as a percentage of all pend-
ing civil cases.

Our caleulation of the relation of pending
cases to terminations can be deseribed as an In-
ventory Control Index. This is the number of
cases pending at the end of a year, divided by



the number of cases terminated per month dur-
ing that year. The result is the number of
months it would take for the court to handle its
pending case load at present rates (if cases to
be filed in the future are not considered). The
measure 1s appealing in two respects. First, it
provides an assessment of a court’s capacity to
handle new cases. Second, increases in this index
from year to year would show that a court is
falling behind by the standard of its past. tempo
for moving cases.

Our preliminary work suggests that the In-
ventory Control Index may operate as a kind
of leading indicator. Chauges in the index often
precede, by two or three years, similar changes
in case disposition. Table 31 shows that the first
five courts visited (the first five in the table) all
had index figures better than the national aver-
age (the bottom line of the table) in fiscal 1974,
the year our visits began. This is true despite
the fact that we chose to study Maryland and
Eastern Pennsylvania because of their rela-
tively poor performance by other measures,
especially median time for civil and criminal
terminations. In fact, reference to appendix B
shows that both courts experienced consider-
able improvement in the years immediately
following.

TABLE 31

Inventory Control Index

{In months)

1976 1975 1974 1973 1972 1971
FL/S............ 68 76 6.0 54 4.8 8.1
MD............ 10.1 99 100 9.1 102 14.1
PAE............ 109 109 109 122 140 16.3
CA/C............ 11.2 100 108 100 84 95
LAJE. ....... ... 152 125 108 95 12.0 15.1
MA. ............. 36.5 329 345 39.8 21.1 17.7
NM............. 67 72 75 67 6.9 60
AL/N..... ... .. 89 83 7.6 89 89 103
WI/E............ 16.1 158 17.2 15.2 13.4 123
KY/E............ 245 16.6 10.7 136 17.7 13.2
Al districts. .. .. 125 115 11.2 106 106 118

NOTE: These figures result from dividing the num-
ber of cases pending at the end of each fiscal year
by the number of cases terminated per month that year.
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The Inventory Control Index also identifies
some courts with substantial and increasing
backlogs, which conventional measures failed
to do for purposes of this project. We were sur-
prised that none of the first five courts we vis-
ited had an unmanageable backlog in any
subjective sense: that is, many cases awaiting
court attention at any or all stages. Rather, the
wide differences in their times from filing to
termination apparently reflect differences in
the courts’ insistence on expeditious prepara-
tion of a case for trial or other disposition,

These differences are real and important. It
would also be useful, however, to have a meas-
ure to distinguish between courts with many
cases awaiting coyrt action, and courts without
such an accumulation. The Inventory Control
Index may measure this indirectly. It is the
only measure we have found by which all five
of the courts we studied initially have been
ranked statistically superior to the national
average. On the other hand, when we added the
Inventory Control .Index to other measures
used, we identified a group of additional courts
with obvious backlogs in several senses.

The index reflects well some other changes
that have oceurred in courts’ statistical profiles.
The “All distriets” line in table 31 indicates
the impact of judgeship bills that have been
enacted and judgeship bills deferred. A major
judgeship bill was enacted in 1971, creating
sixty-one new judgeships. This 18 percent in-
crease in judges is associated with a significant
drop in the index in 1972 and succeeding years.*
Since 1972, there has been a steady rise, show-
ing the judges’ plight in handling rapidly in-
creasing demands, with no additional judge-
ships created. The sudden increase in the index
for Eastern Louisiana in 1976 reflects a crisis
due to the numerous vacancies and illnesses in
the district that year. The extreme rise in the in-
dex for Massachusetts between 1971 and 1973
reflects a similar but more extreme ecrisis there.

Neither this index nor any measure now pub-
lished adequately reflects the situation in Mary-

*The index was fairly constant before 1971: 11,9 in
1669, 11.7 in 1970, and 11.8in 1971.



land, as we understand it. The case of Maryland
illustrates the perhaps unavoidable limitatious
of the statistical systemn. This project’s staff
never responded satisfactorily to the first re-
quest we received: to identify the causes of
Maryland’s unimpressive record through fiscal
1973, which the chief judge found incompre-
hensible, given what he knew of the demands
on lis judges, their abilities, their habit of ex-
tremely hard work, and the excellent support.
they recelve from a similarly overworked staff,
Our response was marginal at best, though it
appears to have been useful. We could identify
no major problems, and concluded that the
court’s poor record was related primarily to an
exceptional burden of complex criminal trials
that is not reflected in “weighted filings.” Long
eriminal trials do appear in table 27, but that
profile can be prepared only retrospectively, too
late to be very useful for resource allocation.

We did make several suggestions for proce-
dural innovation, most of which were adopted
to some degree. The suggestions included dele-
gating to magistrates the routine criminal ar-
raignments and many civil pretrials. Several
judges have refined their civil case management
along lines suggested in chapter three: they
supervise more cases on a tighter schedule. Also,
an “accelerated trial docket™ has heen used:

The subsequent history is gratifying in one
sense but puzzling and disturbing in another.
The district is handling more cases and doing it
faster. according to every relevant measure
shown in appendix 3. Subjectively, however,
the situation in Maryland is worse than ever.
The docket is now so crowded that many judges
have little hope that they will ever reach most
civil cases for trial. Trial dockets are more than
ever disrupted by long trials. Despite this, the
statistics on the time to terminate the median
case continue to show steady improvement ! This
is true even of the time, for the median civil
cases, from issue to trial, a figure reasonably
conceived to measure precisely the problem of
crowded civil trial dockets. Although the court
has undoubtedly improved its performance in
some ways, clearly something iinportant is not
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being measured, even by the wide and balanced
variety of measures shown in MNanagement
Statistics.

There undoubtedly are many ways the statis-
tical system could be improved. The Adininis-
trative Office and the clerks’ offices are working
steadily to strengthen the system, especially by
eliminating remaining differences among courts
in the bases on which statistics are collocted.
These differences, and the vespects in which the
measures used may measwre something other
than what is intended, should not lead to the
conclusion that the statistics are useless. We
based our work on the assumption that differ-
ences among courts as large as those that appear
in tables 1 and 2 must identify veal differences
in the courts’ effectiveness. We see no reason to
doubt this assumption now, The statistics Jed to
obgervation of widely different procedures that
seom to explain much of the difference in statis-
tical performances. There is no apparent reason
to question—indeed, there is every reason to
recommend-—a presumption in favor of proce-
dures used by courts that are particularly fast
or particularly efficient, or both.

Epilogue: Case Management,
Court Management,
and the Chief Judge

According to the observation and data in this
project, the benefits of effective ease manage-
ment seein great indeed, Some of these henefits
are obvious and some are less so; some have
been mentioned in previous discussions: some
that are more speculative can be deduced only
here in conclusion. A disirict whose docket is
manageable and intelligently supervised, and
in which the judges do their work promptly,
can control many of the ills considered charae-
teristic of litigation, even endemic to it.

Delay. An obvious implication of chapter
three is that there is nothing unavoidable about
delay. Delay can be controlled and eliminat
even by courts suffering from heavy case logas.
It 1s often asserted that to control delay, alterna-



tives to litigation must be sought. For example,
consider the following:

Formal American judicial systems de-
liver a precise brand of justice. Plead-
ings and motions refine the issues;
interrogatories, depositions, and other
discovery devices identify every po-
tential relevant fact; a matrix of evi-
dentiary rules ensures that the court
hears only the pertinent facts and
weighs those properly; and appellate
review ensures that all procedures and
rules were adhered to during the trial.
But the very thoroughness of the for-
mal judicial process means it is expen-
sive to both the government and
disputants. The care taken with each
individual case tends to jam the sys-
tem when volume is high. More signif-
icantly, the high cost of the process
makes the courts inaccessible to low
income disputants and impractical for
resolution of modest claims involving
disputants of any economic level. Sub-
stantial expenditures of time are also
required at each step of the proceeding
and between steps to allow thorough
investigation and effective presenta-
tion of the law and facts. Justice is
slow at best, and with the congestion
virtually endemic to formal court sys-
tems, it sometimes barely moves at all.?

This passage suggests that the rigor of for-
mal adjudication breeds such excessive delay
that we must find alternatives to litigation.
The findings of this project suggest the system
is more resilient. There are reasons to seek al-
ternatives to litigation (especially alternatives
to federal litigation), but not because delay is
inevitable.

Cost and Abuse. The first section of this
chapter proposed, following suggestions from
Judge J. Lawrence King, Judge Alvin B.
Rubin, and others, that litigation cost may be
proportionate to litigation time. Setting sched-
ules is an indirect way to control cost; judges
also control cost directly by limiting the case

*E. Jobnson, Jr, V. Kantor & E. Schwartz, Outside
*he Courts: A Survey of Diversion Alternatives in Civil
,case;gs ’){7 (1877) (published by Nat’l Center for State

ourts).
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preparation to be undertaken. Perhaps there is
no one but the judge, in an adversary system,
who can prevent lawyers from imposing un-
acceptable costs and other burdens on each
other, to their mutual detriment and that of
their clients. A judge can serve that purpose,
however, only if he is able to supervise his
docket energetically.

Administrative Slips. The most well-man-
aged districts we visited are remarkably free of
bureaucratic snarls: an intelligent and satis-
factory answer is available to most questions
from lawyers and litigants. Despite the admin-
istrative complexity of the network of agencies
they belong to, and despite huge demands on
them, these courts are able to serve their several
publics well.

There seems to be a cumulative effect here:
when a court is under a reasonable amount of
control in most respects, it can function rather
well in all. That has been true even of districts
like Maryland and Eastern Louisiana that have
been under great pressure for years. (Now, most
districts are under great pressure.) The districts
that have an effective administrative structure,
effective case management, and adequate in-
ternal communication have a resilience and an
ability to handle new problems that are sadly
lacking elsewhere.

By contrast, some districts seem to be out of
control in nearly every respect. There is no rou-
tine supervision of the docket. Judges are unable
to act except in emergencies. The effect of wast-
ing resources is cumulative. Motions are filed
and adjudicated to determine who shall have
priority among competing demands on the
court’s time. The court holds desultory status
conferences whose main value is to reacquaint
participants with an old and forgotten case.
There is little control of cost or harassment. This
survey suggests that all of these situations are
avoidable. Tt suggests also that a sudden rise in
the Inventory Control Index may be a useful
indicator ¢f trouble. Chief judges and, where
necessary, judicial councils, should be alert to
this and other indications that a district is los-
ing control over its docket.
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Though no statistical analysis can address the
point, observation suggests that the resilience
noted above can be traced in large part to the
past and present effectiveness of a court’s chief
judge. Some essential characteristics of the most
effective chief judges, as other judges have por-
trayed them to us, include:

1. exceptional personal skills

2. atalent for compromise

3. an interest in, and talent for, procedural

issues

4. an exceptional capacity for hard work, to

a degree unusual even among federal
judges.

Under the relevant statute, 28 U.S.C. § 136,
the chief judge attains his post according to
seniority. Subsection (d), which permits any
chief judge to pass on his responsibilities as
chief judge (while retaining active status) to
“the district judge in active service .ext in prec-
edence and willing to serve,” is often overlooked.
Although there are probably many chief judges
who dislike or are unsuited to the position, few
have taken advantage of the provision in section
136(d). (Judge Walter E. Hoffman of the East-
ern District of Virginia is one of the few judges

whe has; he did so well before his appointment
as director of the Federal Judicial Center.)
Greater use of this subsection might mitigate the
obvious difficulty contained in the law: judges
are placed in this sensitive and important post
without regard to any qualification other than
seniority. This difficulty has been a source of
widespread concern, It is, for example, the sub-
ject of a recent report, by the Association of the
Bar of the City of New York, that proposes
chief judges be elected by the judges of their
court.

The central purpose of this report is to eval-
uate procedures used in United States district
courts. The courts have been inventive in devis-
ing and testing new techniques. The resulting
diversity provides a remarkable opportunity for
us and others to evaluate the value of proce-
dural alternatives. We hope this report will
significantly improve the information base on
which chief judges, district judges, and sup-
porting personnel rest their choices. At the same
time, as future choices are made and new proce-
dures are designed and implemented, we hope
to evaluate them as well, continuing any service
that may be rendered by these reports.
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APPENDIX A

METHODOLOGICAL SUPPLEMENT,
INTERVIEW QUESTIONS

Several points discussed in chapter cne re-
quire elaboration for readers concerned with our
research approach and purposes. These points
are discussed in roughly the order they appear
in chapter one.

Choice of Courts

Choosing “units of analysis” for their excep-
tional character is likely, for well-known rea-
sons, to yield results that are also exceptional,
reflecting practices or events that are unique to
those particular units (courts, in this case).
Also, when one examines the cxtreme instance,
particularly extreme years, one is likely to see,
over time, a natural change toward more “nor-
mal” behavior. We considered these dangers
acceptable. Regarding the first point, we felt
that so little was currently known about the
causes of extreme statistical results, we had no
choice but to examine courts that were as differ-
ent from one another as possible, If this proce-
dure uncovered exceptional or unique factors,
those were likely to be joined with other factors
that were less so. Concerning the second point,
we assumed that statistical performance for
several successive years was not chance or ran-
dom. The court performances shown in figures
1 and 2 had been similar to those of 1973 and
1974 for several years. In more than one in-
stance, earlier performances were more extreme
in the direction indicated.

Measures

The measures used require some additional
comment. As-noted, the eivil median time is the
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number of months the median civil case (for
all cages terminated during the year in question)
was on the docket until it was terminated. Note
that in some respeets, this is a restricted popula-
tion of cases. It is possible, for example, for a
court to have a fast median time, indicating that
cases terminated in a particular year had not
been on the docket long, while at the same time
having a high backlog of old cases which were
not terminated and arve still pending. The fig-
ure for the median time of criminal terminations
shows the median defendant rather than the
median case. Otherwise it is similar to the civil
median time figure, and the above comment
applies.

We used weighted filings per clerk position as
the measure of clerk activity because filings ap-
pear more closely related to the volume of clerk
work load than do terminations; the opposite
applies to judge work load. Although filings
and terminations are obviously closely related,
examination of the figures of many districts
often shows a “bulge” in one figure without a
corresponding bulge in the other. Thus, we de-
cided weighted filings were a more logical meas-
ure of eurrent work load for clerks, and termi-
nations for judges’ current work load, on the
assumption that clerk’s office work load is often
concentrated in the early stage of a case, while
judge work is more likely to be concentrated
near the end.

We considered and rejected several possible
adjustments to the figure for number of judge-
ships, to account for senior judges, vacancies,
visiting judges, visits elsewhere by authorized



judges, and so on. All the available possibilities
seemed to introduce as many difficulties as they
resolved, as discussed in chapter seven under
“Statistics.” The number of authorized judge-
ships, while a rough and imperfect measure of
“judge power,” seems to be no rougher than
other measures available.
Visits

During the court visits, Judicial Center staff
interviewed each judge extensively. A list of
the questions used appears below. An effort
was made to assure that there were two staff
members at each interview; normally one was
the project director. With two staff members
present, the discussions could be conversational
and any resemblance to “interrogation” was
avoided. Since both staff members took notes
and checked them against each other, there was
no need for electronic recording, yet each could
free himself from note-taking at any time, sus-
taining the conversational atmosphere. This
atmosphere was valuable because it allowed
coverage of matters on the list of questions and
also permitted staff to explore judges’ views on
other relevant issues that had not been consid-
ered when the questions were drawn up. There
was no attempt to use identical wording in
the questions asked of each judge; the inter-
views were open-ended and relatively informal.
The presence of the project director at all of
the discussions, however, was planned to assure
maximum uniformity.

The approach and coverage of each judge’s
activities varied with different needs and differ-
ent opportunities. If, for example, a judge said
that his “docket control” was mainly in the
hands of his courtroom deputy, the staff talked
to the courtroom deputy on that subject, unless
he in turn suggested others instead. Thus the
bulk of time on particular issues was spent in
different ways for different judges. Opportuni-
ties also were not uniform. This was particu-
larly true with respect to the court proceedings
observed. Federal judges are involved in such a
variety of different proceedings at different
times, and on such an unpredictable schedule,
that it would probably be a matter of many
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man-years to observe a representative, comr.pre-
hensive, comparable assortment of proceedings
before every judge. Staff simply followed up
any opportunities that presented themselves,
and tried to fill in the unavoidable gaps by dis-
cussing with the judge or supporting personnel
procedures that were not observed. When our
luck was good, staff observed a wide variety of
proceedings. For example, for one judge, Center
staff observed a number of civil pretrials, some
civil and criminal motions hearings, a short
criminal jury trial, portions of a lengthy civil
court trial, and several plea-takings and sen-
tencings. On the other hand, two judges were
tied up in a single trial throughout our entire
visit to their courts, so observation was limited
to portions of those trials plus a few brief pro-
ceedings that were squeezed into breaks. An-
other problem, resulting from the fact that
two visits occurred during the summer, was that
vacations often limited opportunities.

The Bar

We explored some possible ways to sample the
federal bar and found the area highly prob-
lematic. Federal practice is divided between a
small number of lawyers who appear regularly
and a very large number who appear rarely.
Unfortunately, the two groups specialize in dif-
ferent substantive fields: patent, admiralty,
antitrust, etc. in the former case; torts, con-
tracts, etc. in the latter. How should one
“weigh” the two groups? How can representa-
tive views in all fields be obtained? We found
no satisfactory answer and concluded that it
was best to be satisfied with the opportunities
that presented themselves naturally for infor-
mal discussion.

There were two approaches. First, we took
advantage of any opportunity for informal
exchange. Observation of court proceedings
often led naturally to informal discussions with
the attorneys involved. Most lawyers seemed
very interested in our work and were anxious to
convey their views on many matters. As this
approach suggests, however, coverage of the
bar was particularly unsystematic. There was
no attempt in any court to contact litigants



directly, except for a small number of chance
conversations in and around the courtrooms.

There was generally one meeting in each dis-
trict with invited representatives of the bar.
Most of these meetings were held with lawyers
with a large federal practice, based on a list of
attorneys suggested by judges and other court
personnel. In each court, we attempted to bal-
ance the “constituencies” we talked with, by
contacting plaintiff, defense, criminal, large
firm, and small firm attorneys. It was not pos-
sible to obtain anything but a rough balance
according to these variables. This process lim-
ited us to lawyers whose primary practice is
in litigation, and to lawyers who in general
were highly successful. Observing that the
process normally led us to the most qualified
lawyers, it occurred to us that we were failing
to obtain the views of less competent lawyers,
and of lawyers who were less familiar with fed-
eral practice because it was an infrequent part
of their work. We found no ready solution to
this.

Scope

This report assumes that conclusions useful to
all or most of the ninety-four district courts can
be drawn from observation of a few. Two ele-
ments make this assumption less bold than it
might appear. First, the sample we used is some-
what Iarger than the group directly discnssed in
the report, since the conclusions advanced here
have been checked informally against observa-
tion of other courts. Most members of the proj-
ect staff have more or less continuous contact
with judges and other personnel in various
courts. There has been a continuous effort to
refine what is included here by rejecting posi-
tions that “don’t make sense” in terms of that
experience as well as the experience of the direc-
tor, the senior staff, and others. Second, this or
any similar venture can only, at most, recom-
mend that districts experiment with successful
procedures if they are not already using them.
Conditions in different districts vary sufficiently
that no principles applicable to all courts are
ever likely to emerge. Districts vary greatly in
size (by population, geography, and court re-
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sources), in case load volume and composition,
and in various personal respects as well. We
would not know where to begin to assemble a
truly “representative” sample of district courts,
Such a sample is not essential for the limited
purpose here, however: to identify successful
procedures worthy of experimentation,

The courts discussed here are all internally
diverse. This presented a considerable problem
when interim reports on each court were sub-
mitted to the courts. The problem continues
here: it is difficult to summarize usefully the
range of diversity that distinguishes one court
from another. As tables 1 and 2 and figures 1
and 2 indicate, something in the districts we
observed evidently distinguishes the results of
their activities from one another. This impres-
sion was confirmed by an analysis of variance
we conducted to determine whether judges’ dis-
position rates are affected by the courts in which
they sit. We found, at a level always stronger
than .01 and usually stronger than .001, that
the numbers of civil and criminal terminations
for each judge are closer to the mean per judge
for the particular judge’s court than to the
mean for the whole court system. Much of this
report is an attempt to find a common thread
that links the diverse procedures of different
judges within a court. Although some violence
is unavoidably done to the diversity we ob-
served, the common threads are there.

The data on civil case flow presented in chap-
ter three are discussed inappendixes F through
J.

QUESTIONS FOR DISTRICT COURT JUDGES

Governance of the Court

How do the committees function? How is
their composition decided ?

What is the special value of the bench meet-
ings?

When is judges’ work load shifted? (When
there is a protracted case? Illness?)

Does this system of work load shifting work
well?

How do you use the case load reports?

‘What would you change (in governance) %



Criminal Case Processing

How is the 50(b) plan [for speedy trial]
working? What has helped? What obstacles
have arisen? How are schedules set ?

Do the criminal bar and United States attor-
neys seem to expect you to push them (for rapid
disposition) ?

What is the magistrate’s role in your criminal
cases?

How do you handle motions?

‘What is your role in discovery ¢

What is your policy on extensions ?

Do you distribute any special forms to the
attorneys?

What are your views on sentencing councils ?

Have you had any problems with presen-
tence reports?

What is your role in plea bargains?

Civil Case Processing

What procedures have been most effective in
moving your civil cases?

What difficulties have you encountered in
moving your civil cases?

Suppose both attorneys want to proceed
slowly. Is the court responsible for prompting
action? Why (or why not) ? Do attorneys seem
to expect this of you?

What is your role in discovery ¢

How do you set schedules in your cases?

To what extent do you push settlement ?

Are magistrates ever involved in your civil
cases?

Do you bifurcate trials? Under what condi-
tions?

How do you handle pretrial proceedings?

What use do you make of oral rulings?

Do you use any special attorney forms (in
civil case processing) ¢

What is your policy on continuances ¢

Managing Procedures and Staff

How are your law clerks most useful ¢

How is your courtroom deputy most useful ¢

Have you had any court reporting problems?

How is your calendar set? Is the courtroom
deputy involved ?
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Have Federal Judicial Center seminars .nflu-
enced your procedures in any way ?

Have you had any particular problems with
the clerk’s office

Is there anything further we should know ?

PLAN FOR CLERK'S OFFICE VISITS :
Clerk’s Office Structure

Organization of the office
who reports to whom
duties of divisions or units
responsibilities of supervisors (ask super-
visors)

Responsibilities of courtroom deputies in rela-
tion to clerk’s office functions (ask the court-
room deputies)

To what extent are deputy clerks trained in pro-
cedures outside their direct responsibility?
(ask supervisors)

Personnel Practices
Justifying new positions
grounds
data used
experience (success)
Hiring (ask all supporting personnel how they
were hired)
recruitment sources
judges’ role
requirements maintained
Promotion
policies
practices (ask everyone who has been pro-
moted about his last promotion)
Turnover (approximate annual rate) over past
two years
Median age (estimate if necessary)

Clerk’s Office Services (excludes work of
courtroom deputies)

(Case records maintained

1 This plan was followed in every detail only in Mary-
land. Thereafter, as noted in chapter six, it was used
only as a guide; we did not obtain systematic data on
each point.



Regular reports prepared
data sources
distribution
use (ask purported users)

Relation of Clerk’s Office to Judges

Case assignment system
Flow of case information and records between
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clerk’s office and chambers (including court-
room deputies)

Activities of Clerk and Chief Deputy

Most time-consuming activities
Delegation

Management

Planning



APPENDIX B
STATISTICAL PROFILES OF COURTS STUDIED

Following are statistical profiles of each dis-
trict we visited. The profiles are from Manage-
ment Statistics for United States Courts 1976,
a publication of the Administrative Office of
the United States Courts. Note, as mentioned in
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chapter one, that initial planning for this proj-
ect was based on fiscal 1973 data, visits took
place during fiscal 1974 through fiscal 1976, and
the civil data collected are a sampling of cases
terminated in fiscal 1975.


http:collect.ed

TABLE 32

MASSACHUSETTS
U.S. DISTRICT COURT — STATISTICAL PROFILE
FISCAL YEAR N
1976 1975 1974 | 1973 1972 1971 | [N
STAND!?\‘(,;
Filing: 5,777 | 5,646 | 5,243 | u,u66| 4,726 | 3,232 | [
OVERALL Fermingtions 4’11”3 H,GOO 3’2u2 2,209 2,8?6 2,176 ICircuit] US
WORKLOAD
STATISTICS Pending 12,602 | 10,965 | 9,319 | 7,318 5,061 | 3,211 U
5o Ovi
o s LUl veur K__2.3) by
Current Year COver Eartier Years W 10.2 29.4 22,2 78.7 3 1
| I—
Number of Judgeships 6 6 6 [5) 6 6
4 Total 963 9yl 874 744 788 539 1 u
— - S R W
FILINGS Civil 28 84l 49
0 811 682 680 L 1 3
Criminal 83 100 63 62 108 30 1 53
ACTIONS (Il R M|
PER Pending Cases 2,100 15828 1,553 1,220 8uy 535 1 1
JUDGESHIP (Il R |
Weighted Filings 810 789 685 597 667 448 1 u
Terminations 690 667 5'40 368 u79 363 1 5
It
Trials Completed 37 30 29 2 38 35
N TR
From Criminal 7.5 7.6 8.4 7.6 4.6 3.7 3 50
MEDIAN Filing to IR R St
TIMES Disposition | Civit 23 15 18 12 11 10 5 gy
(MONTHS) From tssuc to Trial
Civil Only} 29 26 28 17 17 15 3 79
{ \_]_t HJ
ﬁ?’gﬁ;‘é:jc‘i% 1,321 931  uuy 226/ 132 123
Over 3 Years Old (10-9) (9"0 (5-0) (3'3) (208] (4-3)
r b | 173 60| 90 w 2l 20
Criminal Cases . 3.3 .9 22.8 . 19.2
OTHER A Number {and %) (27 2) (2 ] (30 ) ( ) (l3 l) ( J
Vacant E
Judgeship Mos. 0 0 6.2 17.1 0 0 ) J
Juror Usage
or Ussg 18.54 | 17.62 15.87 | 18.06 16.23| 16.66| 4 o
% of Jurors
i durors 31.6 | 3u.1| 37.4| 32,2 23.1| 23.9| 3 o4

Typeof | ravAL A D £ F & H | ]
Civit 5,2781 70 3,155 180] 139 Yy 182 405 4gl 97 31 204
Crintinat 460 2 29 3 4o 3 - 69 84 34 67 hy 85




TABLE 33
PENNSYLVANIA EASTERN

U.S. DISTRICT COURT — STATISTICAL PROFILE

4 FISCAL YEAR \
1976 1975 1974 1973 1972 1971 NUMERICAL
STANDING
. HIN
Fitings 4,718 | 4,319] 3,882 | 3,582 | 3,661| 4,772 v
OVERALL Terminations 4,552 | 4,367) 4,437 | 4,509 | 4,707 4,809
WORKLOAD
STATISTICS Pending 4,134 | 3,968 4,016 | 4,571 | 5,498| 6,544
e & Dilveu W 9.2)
Current Year Over Earlier Years . 21.5 31.7 28.9 —l.l
Number of Judgeships 19 19 19 19 19 19
4 Tota 248 227| 204 189 193] 251 | 4, 87
FILINGS Civil 209 186 167 152 155 209 b, (82
Criminal 41 37 37 ilj
ACTIONS 39 3 L
PER < Pending Cascs 218 209 211 2ul 289 344 4 82
JUDGESHIP
Weighted Filings 277 2u2 217 203 193 255 3 82,
Termingations 240 230 234 237 2u8 253 4 83
Qa!sComplcicd 36 33 33 33 35 33 g 75
/7 o
From Criminat 4.2 4.3 0 U -
MEDIAN | Fiting to 3.9 / / 8.5 | [ 2, |59
TIMES Disposition| Civi 10 12 16 17 20 21 5 59
{MONTHS) From Issue to Triad T T )
//(Clvil Oniy}) 16 18 22 29 32 31 L ﬁi‘ L.?_5|
e e 192 178 | 289 532 482 | 619
Over 3 Years Old {4.9) (4.8) (7.7) (}2.&) (9.7) E}Q.G) N
T s | 203 a| 12| 31, 112 73
Criminal Cases | (52.,5) | (29.7)| (38.7) (56.4) | (40.3) | (32.3)
OTHER <y el
Judgeship Mos. 0 i 7.0 6.9 12.0 16.4 49.1 \ "
Juror Usage
Index 19.21 | 18.83 | 20.15 | 19.89 | 18.63| 2u.21 | 4 51
% of Jurors
\_ Not scrving 47.8| u3.8| u48.5| 47.3| u3.3| .2 | 5 82

£ AND CRIMINAL FILINGS BY NATURE OF SUIT AND OFFENSE -

Typeof 1 toraL A 8 C B 3 F G H

Civit 3,978 225 | 32 | 288 71| 65 | 211 819 | 1,u465| 62 y27 681 2u5
Criminai 712 31 30 14 69 1 - 77 1u6] 94 115 | 107 56
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TABLE

34

MARYLAND
U.S. DISTRICT COURT — STATISTICAL PROFILE
= FISCAL YEAR M
1976 | 1975 | 1972 | 913 | 1972 | 1971 | [UNE
STANDING
Fitings 3,3u8 | 2,529| 2,027 | 2,008 | 2,113| 2,004 WITHIN
OVERALL Terminations 2,854 | 2,323 2,044 | 2,278 | 2,359 1,016
WORKLOAD : ]
STATISTICS Peading 2,411 1,917| 1,711 | 1,728 1,998| 2,2ulL .
Qv
RN et QLI e
Current Year Over Earlier Years 65,2 66.7 58,4 67.1 :> 4 L 13
Number of Judgeships 7 7 7 7 7 7
( fouat 478 | 361 | 290 | 287 302 286 7, .35
FILINGS Civit 285 237 189 196 212 215 9, (58
Criminal
ACTIONS 193 120 101 91 90 71 | .2, (11
PER N Pending Cascs 3y 274 244 247 285 321 7 53
JUDGESHIP 23
Weighted Filings 458 377 296 291 278 249 8, W
Terminations 408 332 292 325 337 274 6 39,
Trials Completed 48 48 52 U6 34 26 5 49
From Criminal 3.1 4.5 5.6 5.7 5.6 6.
MEDIAN Filing to 28, Yy
TIMES Disposition Civit 7 g 10 11 14 12 3, .18
(MONTHS) From lssue to Triai
Civil Onl 9 11 11 11 9 12 3
( v} 1_1_1 L%;S_!
(Romser o 97 | 84 97 | 120 | 173 | 230
Over 3 Years Old (5-6) (5.9) (7.”‘) (9.0) (10.9) (12.4)
I TRt | a1 20 29 45 38| 34
fiming a:
OTHER < Nmerlans (21.0) | (15.6) (20.6) |(25.7) [(24.4) |(27.0)
Vacant
Judgeshin Mos. 0 0 0 0 2.8 | 2u,2 Il Il
urer oase 18.34 | 17,71 [18.01 |18.70 | 18.95 |20.00 | ,  4g
o qhaors 32.2| 37.3 | 32.4 | 35.8 | 32.3| 39.0 | ¢ g

Type of
Case

Civil 1,995| 139

4gg | 113

379

333 30

219 | 28 | 111

Criminal 1,322 )

43

21 62

1} 273

139 97

77| 76 | 531




TABLE 35
ALABAMA NORTHERN

U.S, DISTRICT COURT — STATISTICAL PROFILE

4 FISCAL YEAR 7
1976 1975 1974 1973 1972 1971 NUM‘SFZ?CAL
STANDING
Filings 2,409 | 2,099| 1,707 | 1,574| 1,639| 1,475 WITHIN
OVERALL Terminations 2,135 1,89? l,?Bl l,5?2 1,572 1,278 us.
WORKLOAD
STATISTICS Pending 1,592 1,318 1,116 1,170 1,168 1,101
erce nge 0
iPn rTo?all ([I:P:Iamg:‘_ { L;/seerear ﬂ 14, 8) e !_6.1 1&}.}
Current Year Over Earlier Years Jf  U1,1 53,0 47.0 L 63.3 3 18
Number of Judgeships 1 18 L t Uy t
/ Yotal
) 602 525 u27 ’kw_?)gu 410 369 L 5 l7|
FILINGS Civil usy 397 318 298 303 274 | 4 14,
Criminal
ACT10N5_< 148 128 109 96 107 95 | (6, 15
PER Pending Cases 398 330 279 293 292 275 11 38
JUDGESHIP
Weighted Filings 606 545 438 408 uis 386 3 11
Terminations
ions 534 y7y Lu0 393 393 320 6 y 16'
Trials Completed 76 9u 85 73 87 657 3 11
From Criminal 2.0 1.7 1.7 3.1 3.0 2.0
MEDIAN | Filiag to L 13
TIMES < Piwosition) Civil 7 7 8 8 8 8 5 18
! | It B Wi |
(MONTHS) From {ssue 1o Trial
{Civil Onty} 6 7 7 7 6 5 1_14_1 Ljﬁl
(uomios® | o1 s s | 57| s
Over 3 Years Old [u.?)) {5.2) (7-1} (5‘?) (6'1) (LI'- 6)
websgss |76 30 1| 7] es| 13
Criminal Cases | (40,4} (6.1}  (2.9) (40.5) | (58.1) |(54.2)
OTHER _< Number {and %)
Vacant
Judgeship Mos. 0 0 0 6.6 0 .2 v v
juror Usage
e 16.99 | 13,05 |13.63 | 13,45 | 15,87 | 16,70 2 18
% of Jurors
L Norsevem 43.7 | 29.1 | 39.2 | 35.2 | 27.1| 3L.7 | 16 6

Case TOTAL A B C D £ F G H 1 } K L
Civil 1,818 | 288 8 | 313 56 sS4 | 169 395 291 19| 166/ 5| 53
Criminal 560 - 17 | 1111 87 - 23 56 y1 | 117 36 23] ug




TABLE 36
FLORIDA SOUTHERN

.S, DISTRICT COURT — STATISTICAL PROFILE

4 FISCAL YEAR Y
1976 1975 1974 1973 1972 1971 NUM?II?(JAL
STANDING
Filings 4,751 | 3,69u| 2,867 | 3,081| 2,863 2,731 WITHIN
OVERALL Terminations L.,299 3,126 | 2,817 3,043 3,287 2,592
WORKLOAD
STATISTICS Pending 2,429 1,977 1,409 1,359 1,321 1,745
o i & [Gfve W 28:6)
Current Year Over Earlier Years . 65.7 5‘4—.2 65.9 74.0
Number of Judgeships 7 7 7 7 7 7
( fout 679 528|  w10|  Luo 409 390 3 | 9
FILINGS | vl 558 408 290 310 275 279 1 7
Criminal
ACTIONS 121 120 120 130 134 111 9 27
PER ™ Pending Cases 347 282 201 194 189 2ug | 12 50
JUDGESHIP _ -
Weighted Filings 729 538 395 412 q03 382 [i 7
Terminations 61u yy7 402 435 470| 370 3, 10
Qnais Completed 68 71 65 73 64 y7 6 23
From Criminal
MEDIAN Fiiios 10 3.5 3.1 3.2 3.0 3.4 y,2 16, 53
TIMES Disposition | Civil
y y 4 i 5 7 1 1
(MONTHS) (F rom Issue to Trisl
(Civil Only) 6 5 5 5 & 11 | % o 6
Al—umbcr {and %)
of Civil Cases 23 15 30 26 26 y7
_Over 3 Years Old (1.5) (1.2) (3.2) (2 .8) (2.8) (3. 7)
Trsabilf‘ g):;%:;ms 61 2 6 32 9 17
riminal Case
OTHER < ombertiazy | (7-5) | (0.7)] (2.3) | (15.%) (6.3) (4.5)
Vacant
‘ judgeship Mos, 9.5 0 0 0 6.5 8.0 \ v
juror Usdge
tndex 20.61 ( 18.78 19.02 20.82 25.20) 29.68 ._l_E} ,ﬁj
% of jurors
\__ Not Serving 42.0 | 43.1 | u40.6 45.9 55.4| s7.4 | 13 59

Type of .
Case TOTAL A B C D E F G H i I} K L

@i | 3 999| 29 | 120 | 377 100 |1,118 350|1,007 | 309 | 60| 174 | 56 | 209

Criminat 772| 79 | 37| 33| 9 4 - 52| =221 | 103| 66 | 3u | 138




LOUISIANA EASTERN

TABLE 37

U.S. DISTRICT COURT - STATISTICAL PROFILE

“ FISCAL YEAR
1976 1975 1974 1973 1972 1971
Filings 4,793 | 4,551 4,135| 4,142 4,268| u,731
OVERALL Terminations 3,988 | 4,076| 4,181 4,817 | 4,504 4,168
WORKLOAD »
STATISTICS Pending 5,059 U,254 3,779 | 3,825 4,500 5,228
cen an Over
iP:rTo«;I CF'Innii Last Year .( 5. 3)
Current Year Over Earlier Years 15.9 15.7 12.3 1.3
Number of Judgeships g 9 g 9 9 10
4 Total 533 506 | 459 460 W ETE
FILINGS Civil y52 023 393 391 411 LR
Criminal 81 83 66 69 63 59
ACTIONS
PER < Pending Cases 562 473 420 425 500 523
JUDGESHIP
Weighted Fitings H47 417 360 347 362 372
Terminations uug 053 465 535 500 417
\Jrials Completed ug 55 59 62 57 50
From Criminal 2.5 2.4 2.7 2.9 4.7 3.9
MEDIAN Filing to
TIMES Disposition | Civil 10 10 11 11 11 q
(MONTHS) From lssue to Tridd
L lenomn) 11 13 15 17 i 1
@gf;’ézg‘i %) 186 115 114 182 302 403
Over 3 Years Old (3'8} (2'9) (3‘2) (5'1) (7‘1) (8 3)
| Trisble Detendans 63 15 30 95 15 2y |
Criminal Caes | (29.3) | (13.0)[(21.9) | (65.1) | (31.9) |(el.1)
OTHER 4 Number (and %)
\ Vacant "
Judgeship Mos. 19.2 0.5 0 0 0.5 23.9
Jurer Dsage 16.88 | 16.31 | 16.10 | 15.35| 16.96 21.26
. % of Juror
\_ Not Serving Y1.0| u0.4 | 43.6 43,5 | 46.7| 42,4

o

1976
NUMERICAL
STANDING
WITHIN

=L <
o<

E

Type of ‘
Case ;——=
e y,083 | 76 4 | 178 | 65 | 184 | u47 | 922 |2,205| 18| 253 | 26 85

Crintinal 718 5y 15 21 32 - - uy7 70 79 73 29 295




TABLE 38

KENTUCKY EASTERN
U.S. DISTRICT COURT — STATISTICAL PROFILE

4 FISCAL YEAR ™
1976 1975 1974 | 1973 1972 1971 NUMERS- AL
STANDING
Fitings 2,555 | 1,882 | 1,320 | 1,190 1,052  91u | [SAMAE
OVERALL Terminations 1,428 1,298 1,364 1,106 7914 833
WORKLOAD A
STATISTICS Pending 2,926 | 1,799 | 1,215} 1,255 1,171 913
¢ P Qv
rereen ke I Ui vear W 35:8)
Curreat Year Over Eartier Years B 93,0 11u4,7 142.9 [ 179.5
Number of Judgeships 3 2% 2}5 2% 2% 2%
4 Toud 852 753 | 530 476 421 365 1, 6
FILINGS Civil 753 575 346 264 234 206 1_}_] 5
Criminal 99 178 184 212 187 159 5 U
ACTIONS Y
PER ™ Pending Cases g75 720 486 502 u68 365 1 4,
JUDGESHIP 1
Weighted Filings 740 685 505 456 395 321 1 6
Terminations 476 519 S46 2 318 333 1 21
\TﬂsComple(cd 49 56 68 78 51 62 6 46
From Criminal ;
MEDIAN Fifiog to U,y 4.1 2 3.1 2.1 1.0 7 69
TIMES Disposition| Civil 9 7 15 13 13 1y l 5 ] 40
(MONTHS) r from tssee to TRt .. (71 —71—/77"% "YW ——r (A}
A [Civil Only) 27 11 26 11 - 22 L El ‘JNEL
@335' Jand %) 119 91 72 105 152 100
Over 3 Years Old (4.4 (6.1) (7.9) | (11.3}| @17.1) (13.7)
" Triable Defendants . o5 " 35 15 _13—
in Pendi
Criminal Cases (38.9) | (59.1)|(51.3) @ (50.0) (50.0) (41.9)
OTHER < Number (and %) . - . M M *
Vacant
Judgeship Mos. 2-7 2-5 0 0 8.9 12.0 Y ¢
urer Wsage 23.51 | 27.05 [22.36 | 27.43| 21.96| 21.78 | g gy
% of jur
Not Servom 43.4 | 45.5| u8.7 | 51.3 38.7| 38.8 | 5 6u

Case TOTAL A B C D E F G H ! J K L
4 12,259 11,723 1 | 91 | 64| 38 | S6 | 108 83 3| sl 3| 38
Criminal 285 -| 8 | 33| 78| - 5 26 1| 27| w0 | 19| 80

The roving judge spends most of his time in the Eastern District.
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WISCONSIN EASTERN

TABLE 39

U.S. DISTRICT COURT — STATISTICAL PROFILE

4 FISCAL YEAR N
1976 1975 1974 1973 1972 1971 NUMERICAL
STANDING
Filings 1,001 | 1,026 809 962 963| 878 WITHIN
OVERALL Terminations q46 919 773 843 854 821
WORKLOAD -
STATISTICS Pending 1,268 | 1,213} 1,106 | 1,070 951 842 .
1 n Ove
reen s I 1 Uivewr W -2:4) L33
Current Year Gyer Earlicr Years ) 23.? 4.1 3*9 ]_LI-.U :> u Lﬁgl
| S—
Nuraber of Judgeships 3 3 3 3 3 3
fou! 334 342 270 321 321, 292 | 6, 72,
FILINGS Civil 278 252 204 222 2u8 233 5, 59
Criminal .
9
ACTIONS 54 90 66 99 73 59 6 1
PER { Pending Cases u23 you 369 357 317 281 3’ 34
JUDGESHIP -
in@wd*st 353 383 289 342 329 283 6, 70,
Terminations 315 306 258 281 o8RG 274 6 LTEJ
hrials Completed 28 75 23 27 22 o 6 L_Sil
From Criminal 7 89
MEDIAN o o 6.8 6.9 6.3 6.5 6.6 M2 b Ty
TIMES Disposition | Civil 13" 14 13 13 12 7 5 t 83|
(MONTHS) From lssue to Tral | - -
{Civit Gnly} 29 28 - 17 18 13 1, 2 L‘?J
/{u d %
Nomber tand %) 132 a1 67 61 67 49
Over 3 Years Old (11.5) (8.6} (7.2) (7 .u) (8. u) (7 *9}_
T e | 75 8 19 16 2l 20
OTHER < o oy [ (44.3) | (11.6) | (16.0) | (21.1) | (33.9) | (42.6)
Vacant
Fudgeship Mos. 0 3.3 12.0 12.0 12.0 0 J I
b 17.69 | 17.9% | 19,81 | 17.u44| 14.34| 20.29 2, 28
% of juror
Not Serving 30.9 | 39.6 43.4) .8 u3.1) 384 ) 1

typeof | roraL A 8 c D € F < H L ! K -
ase

el 838 | 25 11 182| sS4 | 59 86 126 | 96 35 | 104| 5| 65
Criminal 144 - 16 6| 19 - - 8 17 18 28| 14} 18




TABLE 40
CALIFORNIA CENTRAL

U.S. DISTRICT COURT — STATISTICAL PROFILE

4 ‘ FISCAL YEAR ™
1976 1975 1974 | 1973 1972 1971 NUMERSCAL
= STANDING
Filings 5,962 | 6,270 5,162 | 5,301 5,344 5,236 WITHIN
OVERALL Terminations 5,594 | 5,803 | 4,859 | 4,908| 5,251 4,539 l us.
WORKLOAD A
STATISTICS Peading 5,215 i, 847 4,380 4,077 3,684 3,591
Percent Chang Over -
rer e I Do vear W -4-9) ll 78
Current Year Over Eartier Years I 15.5 12.5 11.6 13.9 9 69
Number of Judgeships 16 16 16 16 16 16
Totat = ’ 331
( 373 392 323 3}} N 327 7 69
FILINGS Civit L 193
i 261 268 214 185 180 L__,,ZJ 68
Criminal 112 124 109 136 141 137
A(:TloNs< L
PER ™ Pending Cases 326 303 274 255 230 224 g 6
JUDGESHIP 8 5%
Weighted Filings 389 L1y 339 341 EPN) 335 7 58
| — | —
Terminations 350 363 304 307 328 2814 7 64
| IS R .
Trials Completed 39 37 38 49 55 56
From Criminal 2.9 3.3 3.5 3.3 1,3 2.6 g 39
MEDIAN Filing to [ R T
Disposition| Civil 7 7 7 7 7 6
TIMES : | L1 18
(MONTHS} From Issue to Trial 11 12 13 10 0 10
(Civil Only} A L-]j Hi}
f??gbfifc(d"d %] 306 256 202 175 132 51
ob Civtl Casgs - - -
Over 3 Years Od (7 '3) {? '0) (6 * 3) {6 . 3) (b’ 4 (6 - 3)
" Triabte Defendanis 361 30 58 67 09 Y
Crimingl Cases | (26.2) (.53 (7.5) (9.2} (1i.2) (8.0}
OTHER< Number {and %
Vauant .
Judgeshin Mos. 18.0 0.2 8.5 0 2.4 33.8 ‘ !
furor Usage -
s 19.64 20,83 20,08 20.uy 19,15} 18,85 5 56
% of jurors « .
Mot Sereim 37.6 38,1 39.0 36.8  33.7 31.1 4 n
/
B ,
o TOTAL A B C 17 E F G H 1 ! K L
Gl 1y 169 | 159 19} 695 | 209, 51 296| 950 613 | 272, 328 88| 491
Ciminal | 3 641 | 74| 141 u8 | 128| 20 -1 181 176 | 1S4 235 | 193] 291
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TABLE 41

NEW MEXICO
.S, DISTRICT COURT — STATISTICAL PROFILE
4 FISCAL YEAR I
1976 1975 1974 1973 1972 197 m‘f RICAL
STANDING
Fitings 1,096 | 1,122} 1,029 1,147 879 726 WITHIN
OVERALL Terminations 1,124 | 1,087 | 988 1,032| 804 768 1 us.
WORKLOAD
STATISTICS Pending 625 653 618 577 462 387
erge Oy
reren e I | Dl veur W -2.3) L6, L7
Current Year Over Earlier Years W 6.5 -4.4 24.7 C 51.0 3 1 ﬂ]
Number of Judgeships 3 3 3 3 3 3
/ Total
365 374 343 "3_82 293 242 5 ) 64
FILINGS | Civil 260 246 214 216 192) 143 6, |69
Criminal
ACTIONS 105 128 129 166 101 99 i L 35'
PER = Pending Cases 208 218 206 192 154 129 6, 83
JUDGESHIP
Weighted Filings 377 385 343 381 272 223 6 1&._‘2_1
Terminations 375 I62 329 34 268 256 R 50
Triats Completed 83 75 75 78 68 76 2 t_SJ
From Criminal 2.7 2.4 2.9 3.0 2.4 1.6 5
MEDIAN | Filing to L3y 3
TIMES < Disposition] Civi 6 7 6 6 6 9|, 2 7
(MONTHS) From tssuc to Trial !
{Civit Only) 3 3 4 3 5 8 lj]_‘_l 1.2
Aumbct {and %)} B
of Civil Cases 12 8 7 5 7 3
Over 3 Years O1d (2.6) 1.8)) (1.7 1.3) 2.1)} 1.1
= B S I T I
Criminal Casesl (17.3) (5.1) (18.5) 0 (5.9) (4.2)
OTHER < Number {and %)
Vacant 0 0 0 0 ol uw.o
ludgeship Mos, y v
ey e 19.25 | 16.69 | 15.93 | 20.14| 19.29) 20.85 | 5 5o
% of Juror
\__ ot Serving 35.3 | 40.4 | 35.3| 6.6 u0.u| 36.9| § 39
(5% CiviL ANG CRIVINAL FILINGS BY RATURE OF SUIT AND OFFER
Typeof | rovaL A B c D £ £ 5 H ! ! X -
it 781 37 6 158 39| ul1 21| 177 153 1| 97 2| u9
Criminal 302 23 g 22 33 _ - 17 /8 23 g 3L 145
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APPENDIX C

BENCH COMMITTEES IN MARYLAND AND
CENTRAL CALIFORNIA

Committees—Maryland

Admiralty

Admissions

Bankruptey

Bar Liaison Committee on Supplemental Rules
for Admiralty and Maritime Claims

Bar and Liaison Committee with Federal
Courts

Central Library

Civil Rules

Construction of New United States Courthouse

Court Plan for Speedy Disposition of Criminal
Cases

Court Security

Criminal Justice Act

Criminal Rules

Disbarment and Disciplinary Proceedings

Federal Criminal Code Revision

Federal Public Defenders

General

Housing of Federal Prisoners

Jury Selection Plan, Jury Utilization

Legal Representation for Indigent Defenders
in Criminal Cases

Liaison with Court Reporters

Liaison with Probation Department

Liaison with Bankruptcy Judges

Liaison with United States Marshal

Routine Criminal Calendar

Space Utilization in Building

State-Federal Comity

Supporting Court Personnel

United States Magistrate

Washington Metropolitan Area Court Facilities
Weighted Case Load Statistics

Committees—California Central

Attorneys Admittance Fund
Bankruptey

Case Load: New Judges
Clerk’s Office

Criminal Procedure

Judges’ Lounge

Jury Selection and Use
Liaison

Magistrate

Probation

Public Defenders and Indigent Panel
Reporters

Rules, Orders, and Resolution
Security

Space

Statistics



APPENDIX D

DISPERSION OF COURT BUSINESS
TO OUTLYING PLACES

The Admimstrative Office of the United
States Courts, the General Accounting Office,
and the individual district courts share the
widespread concern over excessive dispersion of
court resources among several court locations.
There are ample reasons to assume that numer-
ous locations hamper a court’s ability to con-
duct an eflicient operation. However, a number
of researchers who have explored the effects of
this factor have failed to show any detrimental
effect. For example, Professor Robert W. Gil-
lespie, an economist at the University of Illi-
nois, found a positive relationship between
judge productivity (defined in terms of termi-
nations per judge; Professor Gillespie devised
and used a measure of his own) and the number
of court locations. Between 1969 and 1974, this
positive correlation varied from 0.06 to 0.20.
This appears in National Institute of Law En-
forcement and Criminal Justice, Judicial Pro-
ductivity and Court Delay: An Exploratory
Analysis of the Federal District Courts, 87
(1977). It can reasonably be assumed that this
peculiar result does uot indicate that courts will
actually be able to handle more cases if only the
judges would travel more. More likely, the re-
sult may be a strong confirmation that the case
load of rural courts is indeed less demanding
than that of urban courts, even within the vari-
ous case categories used in the system of case
weights. (See chapter seven, “Statistics.”) This
result certainly bears no evidence, however, that
multiple court locations severely limit district
court productivity.
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Clearly, there is no national standard regard-
ing the proper number of places where court
should be held. In some districts, court is held
in some very small locations, including some
that are relatively close to other court locations.
Elsewhere, much larger cities, much farther
from the nearest statutory locations, do not have
federal court service. For example, Thomasville
and Valdosta, Georgia, cities of approximately
18,000 and 32,000, respectively, are only thirty-
eight miles apart and yet federal court is held
regularly in each. Batesville, Arkansas has a
population of only 7,209, and is located between
two other court locations in the district approx-
imately forty and sixty miles away. Some larger
court locations are much closer together.
Bridgeport and New Haven, Connecticut both
have federal court facilities, and regular terms
of court are held there. The two cities arw cer-
tainly large enough to justify service—ench is
the center of a metropolitan area with close to
400,000 population. They are only seventeen
miles apart, however. Similarly, Fort Lauder-
dale, Florida is less than thirty miles from
Miami. It serves a large county of 620,00¢ peo-
ple, but perhaps that county could be served
adequately from Miami,

At the other extreme, some very large sections
of the country, some with substantial popula-
tion, have no federal district court service at
all. The entire northern section of California
above Sacramento has had no federal trials
whatever in recent years, although Eureka (in
the Northern District) and Redding (in the



Eastern District) are both statutory places of
holding court (28 U.S.C., ch. 5). This region
includes Humboldt County, with a population
of nearly 100,000, whose county seat of Eureka
is 280 miles from San Francisco. On the other
side of the country, the situation is similar in
the northern section of New York State, above
Albany and Syracuse. Clinton County (popu-
lation 73,000) is served only by Albany, more
than 170 miles from the county seat of Platts-
hurgh. St. Lawrence County, in the same region
and almost as far from the nearest place where
court is held, has a population of more than
100,000.

The differences among the courts in this re-
gard can be demonstrated by exploring briefly
what would be needed to give the entire country
the relatively luxurious service provided by
Southern Florida. There, three adjacent coun-
ties on the East Coast have federal courthouses,
at least one resident district judge, and a full-
time clerk’s office. The cities served are Miami,
Fort Lauderdale, aud West Palm Beach, In
addition, court is held regularly at Key West
and Fort Pierce, serving additional counties di-
rectly. The Fort Lauderdale courthouse is now
nearing completion; its counterpart in West
Palin Beach is also new. If the entire United
States were to be served by federal courts on
the same basis, dozens of additional courthouses
would have to be constructed. The Central Dis-
trict of California would require at least six
major facilities, one each for Orange County,
Riverside County, San Bernardino County, San
Lnis Obispo County, Santa Barbara County,
and Ventura County. All of those counties have
large populations, and are substantial distances
from the single existing facility in Los Angeles.
All except San Luis Obispo County could prob-
ably produce sufficient. business for at least one
full-time district judge. Possibly, an additional
courthouse also could be justified to serve the
northern part of Los Angeles County, which
has a very large concentration of population in
the San Fernando Valley at a considerable dis-
tance from the existing courthouse.
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Similar examples all over the country could
be cited. If the Florida standard were adopted
nationally, numerous additional courthouses
would be constructed in the New York metro-
politan area, including perhaps two on Loug
Island; two in the northern suburbs of New
York State; an additional one in Fairfield
County, Connecticut ; one on Staten Island ; and
two in suburban New Jersey.

Many factors must be considered in a decision
to either pretermit court in a remote and low-
volume location or to initiate court in a new
place. The factors to be examined must include
the size of the population to be served, conven-
lence (measured in travel time, not simply in
mileage) to other locations, likely sources of
federal jurisdiction, the availability of facili-
ties, and the obvious question of political pres-
sure. We cannot stipulate a policy in an area
that is so complex and so completely lacking
in consistent policy directives from Congress.
Perhaps a useful purpose may be served, how-
ever, in identifying some extreme situations
where a change should be seriously considered
if an opportunity occurs.

—Any court location within forty miles
of a larger one is a natural candidate for
pretermission, unless it occupies outstand-
ing and relatively new facilities and pro-
vides a sufficient volunie of business to keeg
a judge occupied essentially full-time. Loca-
tions where some but not all of these fac-
tors liold should certainly be considered for
pretermission.

—Smaller locations between forty and
one hundred miles from the nearest Targer
one should be considered for pretermission
if their business is small, if facilities and
transportation are a problem, or if there
is specific concern for another reason.

—Court locations with extremely low
utilization that are more than one hundred
miles from the nearest location should be
considered for pretermission as well.

What locations could be considered seriously
as candidates for new facilities and court ses-
sions? Some possibilities would be:

—Places more than fifty miles from the
nearest location that are the center of



metropolitan areas of 300,000 or more. For
example, federal court has been held only
intermittently in Lansing, Michigan in re-
cent years. Lansing is the state capital, it
is seventy miles from Grand Rapids (the
nearest court location), and the metropoli-
tan area in 1970 had a population of just
under 400,000 people. A similar candidate
on a similar basis would be Bakersfield.
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California, nearly one hundred miles from
Fresno, with a metropolitan area popula-
tion of 329,000. Bakersfield currently is not
a statutory court location.

—As suggested above, places more than
one hundregesmiles from the nearest court
location, with populations of more than
100,000, are at least worth consideration as
new locations.



Sample Schedule of Court Terms in the Northern District of Alabama (Civil Only

TABLE 42

: All Criminal Matters Heard in Birmingham)

Anniston

Florence

Gadsden Huntsville Decatur

Jasper

Tuscaloosa

August and Sep-

tember 1975

October 1975.......

November 1975. . ......... ......... ...

December 1975. . ..

Judge Guin, pre-
trials, Oct. 23

Judge Guin, jury
and nonjury
trials, Dec. 8-
19

Judge Hancock,
pretrials,
Oct. 8-9

Judge Hancock,
jury and non-
jury trials,
Nov. 17-26

Judge Guin, pre-

Judge Guin, jury
pretrials, Oct. 6 and nonjury
Judge McFadden, trials, Oct. 27-
pretrials, 31

Oct. 29-31

Judge Pointer,

Judge Guin, jury
and nonjury
trials, Nov. 3-7

Judges McFad-
den and Lynne,
jury and non-
jury trials,
Dec. 1-12

Judge Pointer,
jury and non-
jury trials,
Dec. 1-5

trials, Aug. 28

Judge Lynne,
pretrials,
Oct. 8-10

Judge Hancock,
jury and non-
jury trials,
Oct. 28-31

Judge Lynne,
jury and non-
jury trials,
Nov. 3-21

Judge Hancock,
pretrials,
Nov, 3-4

Judge Hancock,
jury and non-
jury trials,
Dec. 8-19

JANUREY 100, . . e e e e e

February 1976................... ... ...

March1976........ .. ... . ............

Aprit1976..........

May 1876...........

Judge Guin, pre-
trials, Apr. 1

Judge Guin, jury
and nonjury
trials, May 31~
June 11

Judge Hancock,
nonjury trials,
Feb. 9-12.

Judge Hancock,
pretrials,
Mar. 31

Judge Hancock,
pretrials,
Apr. 1

Judge Hancock,
jury and non-
jury trials,
May 3-14

Judge Guin, pre-

trials, Feb. 12-

13

Judge Lynne,

pretrials,
Feb. 16-18

Judge Hancock,
nonjury trials,
Feb. 2-4

Judge McFadden,
jury and non-
jury trials,

Apr. 5-16
Judge Pointer, Judge Guin, jury
jury and non- and nonjury
jury trials, trials, May 3~
May 10-15 14

Judge Lynne,

jury and non-
jury trials,
Apr. 5-23

Judge Hancock,
pretrials,
Apr. 14-15

Judge Hancock,
jury and non-
jury trials,
May 17-27

JUNE 1876, e e e e e e

Judge Pointer
pretrials,
Sept. 2-4

Judge Pointer,
jury and non-
jury trials,
Nov. 10-21

Judge Pointer,
pretrials,
Feb. 9-11

Judge FPointer,
jury and non-
jury trials,
Apr. 5-16

66



APPENDIX E
“WEIGHTING” CASES FILED IN VARIOUS DIVISIONS

We are aware of no district that has found
an entirely equitable way to divide the case
load assigned to the various divisions—except
the two districts we visited in which all judges
live in the same city. In those two districts the
problem is simple: in New Mexico, all cases are
assigned randomly, and in Northern Alabama,
judges have rotating assignments to the outlying
divisions. In Northern Alabama, a judge
assigned to a less burdensome division will even-
tually find his way to the more burdensome
ones.

Southern Florida uses a rough application
of the case weight system in an attempt to
equalize the distribution of difficult cases. Pat-
ent, trademark, antitrust, securities, and school
desegregation cases are separately assigned to
judges at random, without regard to the divi-
sion of origin. Other cases are assigned to the
judge responsible for a particular location, with
one remarkable exception to be discussed below.
While this system may equalize the distribution
of cases in certain highly visible case types,
of course it does nothing for the majority of
cases. Substantial inequity among the judges
may well appear, in spite of this assignment
system, and this possibility is a likely source
of contention in any district.

Theoretically, it would be possible to estab-
lish a system that cequalizes the case load as-
signed to each judge, based on weighted filings.
This could work approximately the way South-
ern Florida handles assignments to the judge
in West Palm Beach. At the end of each year,
the court determines whether his assignments
were equal to the others’, and in. the new year,
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an adjustment is made based on any discrepancy
between his total case load and that of Miami
judges. Of course, this has twin disadvantages:
the adjustment is made well after the imbalance
on which it is based, and it is only as equitable
as the assumed equivalence of each West Palm
Beach filing to each Miami filing. Using case
weights for this caleulation would be complex
and time-consuming for the clerk’s office, and
would partially remedy the second fault but not
the first. It would refine the determination of
case equnivalence to the degree that the case
weights reflect differences in average burden in
the two cities involved. Since the case weights
were not designed for this purpose, probably
little could be accomplished that would justify
the time and expense involved in carrying out
the necessary calculations.

There is one exception to Southern Florida’s
practice of assigning cases to a judge who is
responsible for a particular division. Fort
Lauderdale cases are assigned at random to
Fort Lauderdale and Miami judges, without
special preference to the Fort Lauderdale
courthouse, judge, or clerk’s office. Since there
are more Miami cases than Fort Lauderdale
cases, a Fort Lauderdale case is likely to be
assigned to a Miami judge. Since the distance
between the two is less than thirty miles, there is
no great inconvenience involved. The fact that
this assignment is even conceivable, however,
suggests the obvious: there is no evident justifi-
cation for a separate facility in Fort Lauder-
dale, Florida.
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TABLE 43
Overall Disposition Times (supplemental)

All cases Complex

personal tort

Property
tort

Commercial
complex

Administrative Other

appeal

Median Number Median Number Median Number Median Number Median Number Median Number
{days) (cases) (days) (cases) (days) (cases) (days) (cases) (days) (cases) (days) {(cases)

FL/S.... ... 120 2,390 481 33 101 63 189 8 98 10 122 128
CA/C 210 3,786 175 6 216 27 293 31 115 29 159 105
MD ... 270 1,528 493 12 263 26 311 16 247 24 172 55
LAJE 300 3,391 366 64 350 68 715 3 220 13 218 36
PA/E 360 3,589 481 33 307 18 459 13 253 12 253 39
MA.. 570 3,568 841 14 436 33 821 16 303 14 322 84

Average... 305 3,042 4728 27 2788 39.2 4647 14.5 206 17 207.7 74.5

NOTE: The Administrative Office of the United States Courts, disposition time data on “all cases’ exclude
land condemnation, prisoner petitions, and deportation reviews. All data in this table concerning separate case
types are from this project. The case types used are defined in appendix G.

TABLE 44

Filing of Counterclaims

TABLE 45

Filing of Cross Claims

Median days Percentage

Number Median days Percentage Number
after complaint  filed same filed after complaint  filed same filed
answered day answered day
FL/S. 0 82 54 FL/S....... 0 72 29
CA/C 0 87 55 CA/C......... 363 26 89
MD.. ..o 0 96 24 MD.. 1 50 16
LA/E 0 79 24 LAJE.... ... 0 83 69
PA/E 0 88 42 PA/E 0 69 74
MA.. 0 91 33 MA 12 80 10
Averaae . 0 87.2 38.7 Average ... 62.7 63.3 47.8
TABLE 46
Other Pleadings, Motions to Intervene
Filing third-party Filing motions Filing amendments
complaints to intervene to pleadings
Median (days) Number Median (days} Number Median (days) Number
after complaint filed after complaint filed after pleading filed
answered answered answered
FL/S..... ... .. ... 36 34 46 12 89 178
CA/IC. ... ... 3 11 448 2 151 103
WD . 24 21 33 10 171 53
LAJE oo 0 81 225 33 115 80
PAJE ... ..., 10 94 85 8 222 47
MA .. 25 27 82 8 228 52
Averages.......... 16. 3 44.7 153, 2 12. 2 162.7 85.5

245945 O - 77 - 8



102

TABLE 47

Overall Time—First Third-Party Claim, Counterclaim, or
Cross Claim Until Last Related Pleading

Median, Number Median, Number

alt of cases adjusted of cases
(days) (days)
FL/S......... 19 84 a4 63
CA/C......... 28 70 30 60
MD.. ... .. .. 24 46 29 38
LAJE......... 35 99 67 76
PAE......... 55 114 71 94
MA........... 23 57 45 47
Average 30.7 78.3 477 63.0
TABLE 48

Time from Service Until Answer

Initial complaint Amendments Third-Party complaints
Median Number of Median Number of Median Number of
{days) answers {days) answers (days) answers
FL/S.............. 30 332 28 25 55 19
CA/C............. 50 244 43 24 27 6
MD............... 37 281 32 7 25 13
LAE.............. 52 452 26 33 60 57
PAJE 35 415 12 10 34 65
MA............... 29 283 21 7 35 21
Average. . .. 38.8 334.5 27 17.7 39.8 30.2
TABLE 49
Overall Discovery Time (supplementar)
First discovery request until last First discovery request until last Discovery
discovery activity discovery request events
per case
Median, Number, Median, Number, Median, Number, Median, Number,
all cases all (cases) adjusted adjusted all cases all (cases) adjusted adjusted
(days) (days) (cases) (days) (days} (cases)
FL/S........ 72 298 90 245 46 297 81 204 5.47
CA/C........ 124 193 150 170 70 192 175 133 5.11
MD......... 125 180 148 170 88 188 151 137 4.27
LA/E........ 142 281 173 249 64 281 227 173 3.78
PA/E 162 319 302 293 110 318 201 242 5.05
MA......... 226 221 252 2082 146 217 283 166 4.57
Average 141.8 250.3 169.3 2225 87.3 248.8 186.3 175.8 4.71
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TABLE 50

When Are Motions Filed? (supplemental)

Filing until each
motion filed by
plaintiff

Filing until each
motion filed by

defendant

Median

Number

Median

Number

(days) of motions (days) of motions

FL/S......... 77 407 69 567
CA/C. 56 156 99 297
MD....... ... 61 199 69 323
LA/E......... 160 113 163 161
PA/E. 95 155 153 241
MA........... 94 244 101 294
Average. ... 90.5 2123 109 3138
TABLE 51

Discovery Cutoff Dates (supplemental)

First cutoff set until date

First cutoff date until last

Last cutoff set until last

set for discovery request filed discovery request filed

Median Number of Median Number of Median Number of

(days) cases (days) cases (days) cases
FL/S.............. 50 228 —-15 187 =21 187
CA/C............. 68 190 46 151 —80 155
MD............... 98 49 =21 43 —-36 44
LA/E.............. 112 148 -—20 123 —-32 123
PAJE............. 72 130 -7 119 -35 119
MA. .. ............. 93 74 92 64 -11 66

Average. . .. 82.2 136.5 125 114.5 -~35.8 115.7
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TABLE 52

Frequency of Pleadings Recorded

Complaints Counter- Third-party Cross Amendments  Motions to
claims complaints claims intervene
FL/S:
598 cases.......... 742 63 38 34 202 12
500 cases. . ... .. . 621 52 32 28 169 10
CA/C:
544 cases. .. ..... 686 59 12 106 108 3
500 cases...... ... 630 54 11 97 100 3
MD:
503 cases.......... 569 29 21 21 62 10
500 cases. .. ....... 566 29 21 21 62 10
LA/E:
499 cases. ... ...... 677 27 86 80 92 33
500 cases. ......... 678 27 86 80 92 33
PA/E:
497 cases. . ........ 623 60 97 106 60 8
500 cases. ......... 627 60 98 107 60 8
MA:
468 cases.. ... .. .. 655 37 27 10 59 8
500cases.......... 701 40 29 11 63 9
Average
(500
CASES).eevenrn.n 637 44 46 57 91 12

NOTE: For each court, the first line snows the number of pleadings recorded. The second line is *“normalized’”
to 500 cases: it is the number expected if exactly 500 cases had been recorded.



TABLE 53
Frequency of Discovery Filings Recorded

Requests Motion
for pro- Requests for Sub-  Notice of Motion Motion
Deposi- Interrog- duction for ad- physical poena written LTDP»* for pro- Motion TLED?® fororder Miscel-
tions atories of docu- mission or mental duces questions tective to quash re laneous
ments exami- tecum order expenses
tion

FL/S:
598 cases. .. .. 705 387 362 142 14 17 2 2 63 11 11 1 23
500 cases. .. .. 590 324 303 119 12 14 2 2 53 9 9 1 19

CA/C:
544 cases.. ... 471 339 99 67 0 5 6 0 21 2 2 0 3
500 cases. .. .. 433 312 91 62 0 5 6 0 19 2 2 0 2

MD:

503 cases. .. .. 286 366 110 40 0 7 3 0 13 4 0 2 3
500 cases. .. .. 284 364 109 40 0 7 3 V] 13 4 i8] 2 3

LAJE:
499 cases. .. .. 502 396 112 41 7 3 1 0 6 4 2 0 3
500 cases..... 503 397 112 41 7 3 1 0 5 4 2 0 3

PA/E:
497 cases. .. .. 669 661 195 75 7 2 1 0 26 3 2 0 12
500 cases. . ... 673 665 196 75 7 2 1 0 26 3 2 0 12

MA:
468 cases. .... 424 375 154 34 18 5 0 0 28 9 0 0 6
500 cases. .... 454 401 165 36 19 5 V] 0 30 10 0 0 6
Average
(500
cases). .. 489.5 410.5 162.6 62.2 7.5 6 2.2 .33 24.3 5.3 2.5 .5 7.7

NOTE: For each court, the first line shows the number of pleadings recorded. The second line is “normalized” to 500 cases: it is the number expected
if exactly 500 cases had been recorded.

* Motion for Leave to Take Deposition of Person Departing the District
b Motion to Terminate or Limit Examination on Deposition.

<01



TABLE 54

Frequency of Substantive Motions Filed and Recorded

Tempo- Dismiss Lack of Lack of Insuffi- Judg-
Sum- rary re- Prelim- Default for  subject per- fm- cient Failure Failure ment More
mary strain- inary judg- failure matter sonal proper service to state to join on definite Strike Miscel-
judg- ing injunc- ment to juris-  juris-  venue of aclaim aparty plead- state- laneous
ment  order tion pro:e- diction diction process ings ment
cute
FL/S:
598 cases. . .. ........ 202 23 26 199 42 91 22 4 16 174 6 12 37 89 33
500 cases...... .. ... 169 19 22 167 35 76 18 3 13 146 5 10 31 74 20
CA/C:
514 cases. .. . ... ..... 111 32 38 50 35 72 12 c 8 132 1 4 1z 29 9
500 cases. ......... .. 102 29 35 46 32 66 12 ¢] 7 121 1 4 12 27 8
MD:
500 cases.. . ... ... ... 160 30 29 39 23 32 13 2 4 111 2 10 14 9 7
500 cases.. ... ... .. 159 30 29 39 23 32 13 2 4 110 2 10 14 9 7
LA/E:
499 cases. . ....... . 101 9 13 24 215 24 8 4 0 34 1 2 2 5 13
500 cases. . 101 9 13 24 215 24 8 4 ¢ 34 1 2 2 5 13
PA/E:
497 cases. . .. ... .. 120 22 21 41 23 38 6 5 6 51 0 3 4 9 13
500 cases. ... .. 121 22 21 41 23 38 6 6 6 51 ] 3 4 9 13
MA:
468 cases. ... ... ... 100 54 34 60 39 38 14 8 5 30 1 2 4 27 18
500 cases. ... ..... ... 107 58 36 64 42 41 15 9 5 96 1 2 4 29 19
Average
(500 cases). ..... ... 153 27.8 26 60.5 61.5 46.2 12 3.8 5.8 93 1.7 5.2 11.2 255 14,7

NOTE: For each court, the first line shows the number of pleadings recorded. The second line is “normalized” to 500 cases: it is the number expected
if exactly 500 cases had been recorded.

901
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TABLE 55

Frequency of Procedural Motions Filed and Recorded

Leave Certifi-
Con- Change Sever to file Re- cations
Class solida- of Join  parties amended moval Trans- Trans- inter- Miscel-
action tion  venue parties or plead- peti- fer fer focu- Stay laneous
causes ing tion in out tory
appeal
FL/S: .
598 cases. ... 5 29 4 17 7 120 29 1 8 5 27 29
500 cases. ... 4 24 3 14 6 100 24 1 7 4 23 24
CA/C:
544 cases. ... 4 14 2 5 6 40 39 13 5 3 20 22
500 cases. ... 4 13 2 5 6 37 36 12 5 3 18 20
MD:
503 cases. ... 9 17 0 9 5 50 18 0 6 4 21 12
500 cases. . .. 9 17 0 9 5 50 18 0 6 4 21 12
LA/E:
499 cases. . .. 2 32 0 10 3 59 9 2 6 1 7 11
500 cases. ... 2 3az 0 10 3 59 9 2 6 1 7 11
PA/E:
497 cases. ... 16 21 1 26 6 45 15 2 12 2 28 10
500 cases.... 16 21 1 26 6 45 15 2 12 2 28 10
MA:
468 cases. . .. 6 14 1 24 4 73 29 1 4 4 21 27
500 cases. ... & 15 1 26 4 78 31 1 4 4 22 29
Average
(500
cases) 6.8 20.3 1.2 15 5 61.5 22.2 3 6.7 3 19.8 17.7

NOTE: For each court, the first line shows the number of pleadings recorded. The second line is “normalized’
to 500 cases: it is the number expected if exactly 500 cases had been recorded.
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TABLE 56

Frequency of Posttrial and Other Motions Filed and Recorded

Amend
Arrest judgment judgment; New trial Reconsider Miscellaneous
pending appeal relief from
judgment

FL/S:
598 cases............... 4 22 15 35 g
S00cases............ .. 3 18 13 29 8

CA/C:
544 cases. . ............. 0 5 3 26 4
500cases............... (4} 5 3 24 4

MD:

503 cases............... o 3 4 18 0
500cases............... ] 3 4 18 0

LA/E;
499 cases............... 4] 3 8 30 1
500cases............... 4] 3 8 30 1

PA/E:
497 cases. .............. 3 5 11 26 4
500cases............... 3 5 11 26 4

MA:

468 cases............... 3 8 6 35 1
500cases............... 3 9 6 27 1
1.5 7.2 7.5 27.3 3

Average (500 cases)....




APPENDIX F
DATA COLLECTED: METHOD, SAMPLE, RATIONALE

Most of the data presented in chapter three
draw upon a large-scale subproject to gather
extensive data on the flow of civil cases from
each court studied. These data are presented at
various points elsewhere in the report as well.
The data were collected on the “Federal Judi-
cial Center Civil Case Coding Sheet” shown
below. This extensive, four-page form provided
a format and an opportunity to show the timing
and the history of virtually everything that
happened in the civil cases that were coded. The
form is complex and involves a significant num-
ber of judgmental items; training and super-
vision were essential, as was recruitment of
highly skilled individuals for this task. Nearly
all of the coders were lawyers; most were or
had been law clerk to federal district judges.

The cases were chosen from a list, prepared
by the Admimstrative Office, of all civil cases
terminated during fiscal 1975. The cases are
listed in docket number order, which is also the
order in which they were filed. Every nth case
was selected; the number was chosen to result
in approximately 500 cases from each court.
Terminations are a useful starting point because
a data base consisting only of cases terminated
is limited to cases whose entire history is known.
A data base that uses filings will produce a
number of open cases unless the year chosen is
far in the past, producing a high proportion of
old data. The present data base also includes
some old data, of course, because in cases that
were pending for several years, the early events
all ocenrred several years ago. Since all but one
court sampled had a median disposition time of
less than one year, the proportion of old data is
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small. The method used is also attractive for
other reasons. It assures minimal bias from sea-
sonal variation or from a concentration in one
division, and assures that the case type mix is
roughly that of the entire docket.

The following guide lays out some common
characteristics of tables 523, all of which are
based on the civil data project. These comments
should assist the reader in understanding what
is included in the tables, in drawing conclusions
from the tables, and in understanding the de-
gree of confidence to be attached to the data.

Guide to Tables

Order. In tables 5-23, the courts are pre-
sented in order of their overall time for dispo-
sition of civil cases. Presenting the tables in this
fashion permits the reader to scan any column
and determine at a glance to what degree a
relationship exists between the variable dis-
played and the overall disposition times. With
only six units (courts) involved, this device
seems more useful than available alternatives.
Conducting sfatistical analysis on ecach table
would have added greatly to the bulk of the
report, introduced substantial new methodologi-
cal questions, and added relatively little to the
sum of information imparted by the tables.

Number of Data Elements. Nearly every cal-
culation displayed shows the number of data
elements on which it is based, because the num-
bers vary widely on different calculations, which
often has powerful effects on the results. Any
data describing a particular time interval reflect
only those cases for which information was re-



corded on both the starting date and the finish
date. The discussion in connection with table
21 demonstrates this problem; the central point
to keep in mind is that the tables often reflect
intervals which cannot be added to produce a
sum representing a more inclusive interval.
Since a different population of cases is included
in each caleulation, addition would be mislead-
ing, as the results show in several instances. Of
course, medians, unlike means, cannot properly
be added in any case. We mention the further
problem here because discrepancies in these data
between sums of medians and separate calcula-
tions of a more inclusive interval are so great
that they might cause some alert readers to
doubt the accuracy of data presented.

Confidence Limits. Confidence limits were
calculated on all medians to determine whether
the medians were sufficiently different that it
could be stated at a 95 percent level of confi-
dence that the full populations sampled would
also have different medians. The confidence
limits were not included in the tables because
they would have cluttered them to an extraordi-
nary degree. They appear only in a few in-
stances, such as in table 16, where the numbers
involved were so small that there were no dif-
ferences significant at the 95 percent level; that
is indicated in that table and one or two others
by parentheses. The confidence limits were used
to inform the discussion of each table. Conclu-
sions are highlighted in the text only if they
are supported by differences known to be sig-
nificant at the 95 percent level or better. The
reader will note numerous references in the text
to groups of courts with more or less similar
medians, That type of language was used to
describe courts whose medians overlapped at
the 95 percent level.

Adjustments. Some tables include a column
or columns with the word “adjusted.” In each
case, this indicates that all values for which
the duration of zero is shown were excluded
from the calculation. In variables that indicate
the total time consumed by some process, a dura-
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tion of zero normally indicates that there was
only one event involved. The “adjusted” col-
umn excludes the perverse effects of this type

of case.

Medians. The tables in this report, like the
tables nsed by the Administrative Office of the
United States Courts and most researchers who
employ court data, in most instances use medi-
ans, rather than means, or “averages,” as the
preferred measure of central tendency. This is
because in court data, the medium-the instance
case in the middle, of which it is true that there
are as many items lower as there are higher—
generally is more expressive of the behavior of
the “typical” case, or judge, or whatever is being
referred to. Typically, court data are highly
skewed, meaning that there are many relatively
low values, and a few that are extremely high.
To consider cases terminated in a year as an
example, most cases in any court will be termi-
nated relatively quickly, but a few will be on
the docket for a few or even for many years.
The effect of using a median is to exclude the
extraordinary impact of a small number of very
large values, In this way, the median better
represents a subjective sense of the experience
of a typical case.

“Awverages”. The bottom line in tables 5-23
is an average, or mean, of the numbers shown
in each column. Because many celumns present
medians, many of the resulting figures are an
average of a column of medians. This is a dif-
ferent figure—almost always lower numeri-
cally—than would be the average of all the
cases represented in the column. It was deter-
mined, for purposes of these tables, that the
figures displayed would be most useful. If a
mean of the entire data base summarized in
the column were to be displayed at the botrom,
it might be higher than all of the values sum-
marized; in almost every case it would be
higher than most of them. This would not serve
the intended purpose of the bottom line of the
tables, to provide a summary measure of cach
column.
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Serial No./1)

CIVIL CASE CODING SHEET

Disregard(14)[ ]

Collector's Initials
(Coder15) }

Type(6 HEAD Ref. No.(10)01
Form(12): afr13) forms

A. COURT/DIV.: COURT CODE(18/:
B. DOCKET ND.(20): JUDGE: JUDGE CODE¢28):
C. PLAINTIFFS: P1: P, ATTY. CODE (30):
P2: P. ATTY. CODE (4¢):
P3: P. ATTY. CODE (505
0. DEFENDANTS: DI: 0. ATTY. CODE (60):
pz: D. ATTY. CODE (70):
D3: 0. ATTY. CODE (86):
E. THIRD PARTY
DEFENDANTS: T1: T. ATTY. CODE (90):
T2: T. ATTY. CODE¢100):
F. INTERVENORS: IN: 1. ATTY. CODE(110/:
12: 1. ATTY, CODE(120):
G. AMOUNT IN CONTROVERSY(120): H. CASE TYPE: CODE(137): __
I. FACTS {ISSUES AND COMMENTS):
J. DATE CONTROVERSY ARQSE(140-145):
K. DATE SUBSTANTIAL COMPLETION OF DISCOVERY(144-151):
1. PLEARINGS
R g T Gt S e’ . o0, B, B et sl Ao S O

13
PP - Third Party

Lowpulsory: Y.-Tes, N-No

P-| o
Complatat Informative: 1-10 Perssesl, A-Newspaper
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roE :5" DATE o YERSUS COPULSORY ATIVE SERYICE OF PROCESS ANSRER
. (ceLn ontyf( or SERVICE GESRANE
) =) . O g eee foe {comp,
P 111 117 1w | wn M 2-2¢ L ¢ TPCP)
- i34, F 4 n I9-4¢ 4548
115, AMENOWERTS oeLs: By: 1, PZ, 01, DF, atc.
g:rs:s: 'n. "ﬁﬂh”& :tc. -
rvice 2 s ¥ one wLonstruct] LR
Fosis h’::d: it "*;rl * oy e, paper {publication}
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¥. SUBSTANTIVE MOTIONS

TYPES: OEJO - Defsult Judgment FPRO - Failure to Prosecute . . .
TIPS D < Dismiss far Fatlure to Juin a Party  JOPL - Judgment on Plesdings CODES: By: PY. B2, JD-Judge, MG-Magistrate
SC - Ofaniss for Faflure to State Claiw  MOST - Mure Definite :t;tmn: ot srter (1-10) o 5t
OIMY - Dismiss for Improper Venue MSSM - Miscellaneous Substantive ons What: C-Complaint, A-Answer, I-A
- - ‘ s A » I-Answer to
OLPJ - :::r::;: for Lack of Personal Juris :m : ;v;:.(l:(nlry Injunction Interrogatory; ¥ -Affidavits, 0-Other
DLSM - Otsmiss for Lack of Subject Matter SUWJO - Summary Judgment
Jurtsdiction TMRD ~ Temporary Restraining Order
DSPR - Dismiss for Insufficient Service
Process
MOTION WHAT MOTION TC DISSOLYE (TMRO and PRHJ only)
TYPE REF. BRIEF ANSWER STRK ANSKE
o L DESCRIPTION
N, TE Y N
o or [ verss L oeled e wer || ] o ot |versus | Brier [ oate  [eRie SSH
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APPENDIX G
CASE TYPES USED IN CIVIL DATA COLLECTED

The cases coded were categorized by the
coders, rather than by reliance on the JS-44
form filled out by the attorney at filing. (The
data base also includes the case category as-
signed from that forin, which is the case cate-
gory used in published tables of the Adminis-
trative Office.) This process was more useful
for research purposes beeause it permitted cases
to be eategorized based on a substantive judg-
wient concerning what the case actually in-
volved, in contrast to the published data, which
refleet what is essentially an attorney’s predie-
tion, at filing, concerning the issues a newly
filed ecase would present. Also, attorneys occa-
stonally categorize a case in ways that seem to
reflect strategie considerations. I o case 1s
shaky on jurisdiction, a Inwyer may categorize
it as antitrust, or patent, or some other federal
question jurisdiction, when in reality it is an
ordinary diversity case mvolving personatl in-
jury or a confract digpute,

The case categories used in table 5 and else-
where are aggregations of our case categories,
as follows:

Routine Tort

Federal Employers’ Liability Aect
Federal Tort Claims Act

Jones Act

Slip and Fall

Marine (nonseaman, personal injury)
Antomobile

Other

Air Crash

Complex Tort

Ship Collision
Product Laability

Property Tort

Legal and Medical Malpractice

Ship Cargo Damage

Admiralty Tort

Ship Cargo Loss

TICC Cargo Damage or Loss

Copyright

Trademark

Frand (other than securities or bankrnptey)

Complex Contract

Ship Service, Repair and Wage Claims

Ship Mortgage and Charter

Warranty

Promissory Note

Construction

Suretyship (Miller Act, Small Business Ad-
ministration, and Federal Housing Adminis-
tration loans)

Franchise

Securities (10(b) (}) and other)

Insurance

Simple Contract

Realty

Two-Party

Froployment

Transportation

Services

Howrs and Wages (labor)

Collective Bargaining

Constitutional Law

42 T1.8.C. § 1983

Injunction Attacking a State Law (three-judge
court)

All Other Types of Discrimination

EEOC

Other

Federal Constitutional Law



Commercial Complex

Corporate Bankruptey

Patent.

Justice Department, Antitrust
Federal Trade Commission Act

Price Fixing

Monopoly

Robinson-Patman Act

Unfair Competition (not trademark)

Prisoner Petitions
Federal Habeas Corpus
State Habeas Corpus
Federal Civil Rights
State Civil Rights

Administrative Appeals

Freedom of Information Act
Agency Appeals

Social Security Appeals
Other Administrative Law
Black Lung Disability

Coal Health and Safety Act
Penalty (admiralty)

Civil Service

OSHA

Penalty (ICC)

Deportation (naturalization)
Other Appeals (naturalization)

All Other



APPENDIX H

CENTRAL DISTRICT OF CALIFORNIA:

ORDER TO SHOW CAUSE
WHY COMPLAINT SHOULD NOT BE DISMISSED;
LOCAL RULE 3 (MOTIONS); LOCAL RULE 9
(PRE-TRIAL PROCEEDINGS)

IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Civil No.
p L nbRs) ORDER TO SHOW CAUSE
WHY COMPLAINT SHOULD
NOT BE DISMISSED
Defendant(s)

In accordance with the authority vested in this cowrt pursuant to Link .
Wabash R.R., 370 U.S. 626 (1962); Ballew v. Southern Pacific Co., 428 F.2d
787 (9th Cir. 1970) ; States Steamship Co. v. Philippine Air Lines, 426 F.2d 803
(9th Cir. 1970); West v. ilbert, 361 F.2d 314 (2nd Cir. 1966) ; Boling ».
United States, 231 F.2d 926 (9th Cir. 1956), the plaintiff (s) is (are) ordered
to show cause on at M., in Courtroom
No. of the above-entitled court, why the complaint should not be dismissed
for failure to prosecute the action.

IT IS FURTHER ORDERED that all affidavits, documents and memo-
randa in opposition to or in support of the order to show cause shall be filed no
later than

IT IS FURTHER ORDERED, pursuant to Rule 43(e) of the Federal
Rules of Civil Procedure, that the matter will be heard wholly on affidavits
and facts appearing in the record, and the court will not receive oral testimony.

IT IS FURTHER ORDERED that the clerk of this court shall serve a

copy of this order by United States mail upon counsel for all the parties appear-
ing in the action.

Dated this

day of s 197

United States Distriet Judge
117
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RULE 3. MOTIONS AND MATTERS OTHER THAN TRIALS ON THE
MERITS

{(a) Rule Applicable:

The provisions of this Rule 8 shall apply to motions, applications, orders
to show cause, and all other proceedings except a trial on the merits. unless
otherwise ordered by a Judge of this Court and unless contrary to statute or the
F.R. Civ. P., e.g., see F.R. Civ. P. 54, Costs, and 59, New Trials.

{(b) Motion Days:

Mondays, while the Court is in session, shall be “Motion Days” on which
all law and motion calendars will be called and on which all motions, orders to
show cause, and other law matters will be heard unless set for a particular day
by order of the Court. When notice to the adverse party is required to be given,
such notice shall be for a Monday unless the Court, for good cause shown, shall
direct otherwise. If Monday be a national holiday, the succeeding Tuesday
shall be the motion day for that week and all matters noted for such Monday
shall stand for hearing on Tuesday without special order or notice.

(c) Computation of Time:

1. All legal holidays and computations of time shall be as provided in Rule
6, F.R. Civ. P.

2. The time within which any document or paper is required to be filed pur-
suant to this rule may be enlarged by order of Court either before or after the
expiration of the time provided unless contrary to statute or F.R. Civ. P., e.g.,
see F.R. Civ. P. 50(b), 52(b).

3. A party filing any document in support of or in opposition to any mo-
tion noticed for hearing as above provided after the time for filing the same
shall have expired, shall be subject to the sanctions of Local Rule 28 and F.R.
Civ. P.

(d) Motions Submitted:

Motions, in general, shall be submitted and determined upon the motion
papers herein referred to. Except in the event of a motion to retax costs under
Rule 15(e) hereof, oral arguments may be allowed only by the judge before
whom the motion is pending.

(e) Motions—Service, Filing, and Time for Hearing:

1. Time for Hearing:

When there has been an adverse appearance, & written notice of motion
shall be necessary, unless otherwise provided by rule or Court order. No oral
motions will be recognized, except in open Court with the consent of the Judge
presiding.

Any notice of motion or other matter shall be served upon the adverse
party, or his attorney, and filed with the Clerk of this Court not later than
seventeen (17) days before the day designated in the motion as the hearing date,
unless the ‘Court or one of the Judges thereof shall, for good cause by special
order prescribe a shorter time, All motions or other matters belonging upon the
Motion Day calendar shall be placed by the Clerk upon the calendar for hearing
upon the day noticed therein. Unless otherwise specially ordered, the Clerk
shall refuse to file any notice of motion presented for filing which sets a matter
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for hearing other than upon a regular motion day as above provided. (For
computation of time, see Rule 6, F.R. Civ. P. Said rule provides in part as
follows:

“(a) Compntation. In computing any period of time prescribed or allowed
by the rules, by the local rules of any district court, or by order of court, or
by any applicable statute, the day of the act, event, or default from which the
designated period of time begins to run shall not be included. The last day of the
period so computed shall be included, unless it is a Saturday, a Sunday, or a
legal holiday, in which event the period runs until the end of the next day which
is not a Saturday, a Sunday, or a legal holiday. When the period of time pre-
scribed or allowed is less than 7 days, intermediate Saturdays, Sundays and
legal holidays shall be excluded in the computation. As used in this rule and
in Rule 77(c), ‘Legal holiday’ includes New Year’s Day, Washington’s Birth-
day, Memorial Day, Independence Day, Labor Day, Veterans Day, Thanksgiv-
ing Day, Christmas Day, and any other day appointed as a holiday by the Presi-
dent or the Congress of the United States, or by the state in which the dis-
trict court is held.”)

2. Content of Papers Filed:

There shall be served and filed with the notice of motion or other applica-
tion and as a part thereof (a) copies of all photographs and documentary evi-
dence which the moving party intends to submit in support of the motion or
other application, in addition to the affidavits required or permitted by Rule
6(d), F.R. Civ. P. and (b) a brief, but complete written statements of all rea-
sons in support thereof, together with a memorandum of the points and authori-
ties upon which the moving party will rely.

3. Reply Memorandum:

If the moving party so desires, he may within two (2) days after the serv-
ice upon him of the points and authorities of the adverse party file a reply
memorandum.

4. Failure to File Required Papers:

Failure by the moving party to file any instruments or memorandum of
points and authorities provided to be filed under this rule shall be deemed a
walver by the moving party of the pleading or motion.

(f) Opposition to Motions, Papers Required—Service and Filing:

1. Content of Papers Filed:

Each party opposing the motion or other application shall not later than
seven (7) days after service of the notice thereof upon him, serve upon the
adverse party, or his attorney, and file with the Clerk either (a) a brief, but
complete written statement of all reasons in opposition thereto, an answering
memorandum of points and authorities and copies of all photographs and
documentary evidence upon which he intends to rely; or (b) a written state-
ment that he will not oppose the motion.

2. Failure to File Required Papers:

In the event an adverse party fails to file the instruments and memorandum
of points and authorities provided to be filed under this rule, such failure shall
be deemed to constitute a consent to the sustaining of said pleading or the grant-
ing of said motion or other application.
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3. Notice of Lack of Opposition or Motion for Continuance:

Any party either proposing or opposing a motion or other application who
does not intend to urge or oppose the same or who intends to move for a con-
tinuance shall, not later than noon on the Wednesday preceding the Monday
hearing, and not less than three (3) days in advance of any other day than
Monday which may be fixed for the hearing, notify (1) opposing counsel, (2)
the Clerk of the Judge before whom the matter is pending, in order that the
Court. and counsel may not be required to devote time to an immediate con-
sideration of a matter which will not be presented.

{(g) Motions for Summary Judgment:

1. There shall be served and lodged with each motion ror summary judg-
ment pursuant to Rule 56 of the F.R. Civ. P. proposed findings of fact and con-
clusions of law and proposed summary judgment. Such proposed findings shall
state the material facts as to which the moving party contends there is no
genuine issue.

2. Any party who opposes the motion shall, not later than five (5) days
after service of the notice of motion upon him, serve and file a concise “state-
ment of genuine issues” setting forth all material facts as to which it is con-
tended there exists a genuine issue necessary to be litigated.

3. In determining any motion for summary judgment, the Court may as-
sume that the facts as claimed by the moving party are admitted to exist without
controversy except as and to the extent that such facts are controverted by
affidavit filed in opposition to the motion.

(h) Failure of Appearance:

Upon presenting a notice of motion or other application, and points and
authorities, with proof of due service thereof, and all copies of papers upon
which the motion or other application is based, if no one appears to oppose it,
the moving party shall, if requested by the Judge presiding, state the material
elements of the same. Thereupon the Court may render its decision. When no
counsel appears on Motion Day in support of a motion to dismiss or a motion
for a new trial, such motion may be denied without examination of the record.

(i) Penalties:

The presentation to the Court of unnecessary motions, and the unwarranted
opposition of motions, which in either case unduly delays the course of an ac-
tion or proceeding through the Courts, or failure to comply fully with this rule,
subjects the offender, at the discretion of the Court to appropriate discipline,
including the imposition of costs and attorney’s fees to opposing counsel or the
sanctions of Local Rule 28,

(i) Ex Parte Applications:

Except for good cause shown, all applications for ex parte orders shall be
heard in open Court at the opening of the sessions at 10: 00 o’clock a.m. or 2: 00
o’clock ».»., or, if Court is not to be in session, in chambers at or shortly prior
to the hours last specified. All such applications shall be accompanied by a
memorandum containing the title and number of the cause, the nature of the
motion and the name of counsel for the opposite party, if known. An ex parte
order presented in writing shall bear the signature of the attorney presenting it,
preceded by the words, “Presented by” on the left side of the last page.
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{k) Applications Previously Refused:

Whenever any motion or any application or petition for any order or othey
relief has been made to any Judge and has been refused in whole or in part,
or has been granted conditionally or on terins, and a subsequent motion or ap-
plication or petition is made for the same relief in whole or in part upon the
same or any alleged different state of facts, it shall be the continuing duty of
each party and attorney seeking such relief to present to the Judge to whom any
subsequent application is made an affidavit of a party or witness or certified
statement of an attorney setting forth the material facts and circumstances
surrounding each prior application, including inter alia: (1) when and to what
Judge the application was made, (2) what ruling or decision or order was
made thereon, and (3) what new or different facts and circumstances are
claimed to exist which did not exist, or were not shown, upon such prior appli-
cation; and for failure to comply with the foregoing requirements of this rule,
any ruling or decision or order made on such subsequent application may be set
aside sua spoute or on ex parte motion, and the offending party or attorney may
be subject to the sanctions of Local Rule 28 or F.R. Civ. P,

(1) Motions Relating to Discovery:

With respect to all motions and objections relating to discovery, pursuant
to Rules 20 through 37, E.R. Civ. P., counsel for the parties shall meet and con-
fer in advance of the hearing at a mutually convenient time and place in a good
faith effort to climinate objections as to the form of interrogatories and requests
for admissions, disagreements as to terminology or nomenclature, and other
disputes. The conference shall be held at a time in advauce of the hearing such
as will enable the parties to narrow the areas of disagreement to the greatest ex-
tent. practicable. It shall be the responsibility of the counsel for the moving or
objecting party or parties to arrange for the conference.

It shall be the responsibility of all parties appearing to formulate and file
with the clerk not later than the Wednesday prior to the hearing a written
stipulation specifying with particularity the issues remaining to be determined
upon the hearing and the contentions of each party as to each such issue.

(m) Continuances of Motions:

The entry of an order continuing the hearing of a motion where opposition
to the motion has not already been filed shall operate ipso facto to extend the
time for filing opposition to seven days preceding the new hearing date, unless
otherwise ordered.

{n) Requests for Reporter’s Transeript:

A party desiring a reporter’s transcript of any part of any proceedings in
this court shall file with the clerk of the court an original and two copies of a
notice designating the portion of the proceedings desired to be transcribed. One
copy of such notice shall be for the judge and the other for the reporter. Except
in cases where the transcript is being prepared for an appellate court, the dis-
triet judge before whom the matter is pending shall be supplied with the orig-
inal of the transeript. The district judge may waive this requirement and the
reporter shall ascertain whether the requirement is to be waived before pre-
paring the requested transeript.
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RULE 9. PRE-TRIAL PROCEEDINGS.

ALL CASES SHALL BE PRETRIED UNLESS WAIVED BY
ORDER OF THE COURT.

(a) Notice: After a civil action or proceeding, including admiralty, is at
issue, unless the court or the judge in charge of the case otherwise directs, the
clerk will place the cause on calendar for pre-trial conference on the Monday
nearest 60 days thereafter and will thereupon serve all parties appearing in the
cause by United States mail a “Notice of Pre-Trial Conference” in the form pre-
scribed by the judge to whom the case is assigned or in the form substantially
as follows:

“(Title of Court and Cause) No.: -

Notice of Pre-Trial Conference

“This case has been placed on calendar for pre-trial conference in Court-
room No. of this court at ______ o’clock on , 19__, pursuant
to Rule 16 of the Federal Rules of Civil Procedure and Local Rule 9 of this
court; and unless excused for good cause, each party appearing in the action
shall be represented at pre-trial conference and at all pre-trial meetings of coun-
sel, by the attorney who is to have chiarge of the conduct of the trial on behalf of
such party.

“The proposed pre-trial conference order must be lodged with the clerk
not later than 5: 00 p.m. on the Wednesday preceding the conference date.
19

JOHN A. CHILDRESS, Clerk
By Deputy”

{b) Procedure: Upon receiving notice of a pre-trial conference:

(1) it shall be the duty of each party and counsel appearing to comply
with all requirements of this rule, unless the court otherwise directs;

(2) applications to be relieved of compliance may be made in the manner
hereinafter provided in subdivisions (h) and (i) of thisrule;

(3) all documents, other than exhibits, called for by this rnle shall be filed
in duplicate and in the form required by local Rule 4.

(c) Discovery Procedures: As soon as issue is joined, discovery proceed-
ings, including requests for admissions, should begin and all discovery proceed-
ings shall be completed, if possible, prior to the pre-trial conference.

(d) Meetings of Counsel: Not later than 40 days in advance of pre-trial
conference, the attorneys for the parties shall meet together at a convenient time
and place for the purpose of arriving at stipulations and agreements all for the
purpose of simplifying the issues to be tried. At this conference between counsel,
all exhibits other than those to be used for impeachment shall be exchanged and
examined and counsel shall also exchange a list of the names and addresses of
witnesses to be called at the trial including expert witnesses; each photograph,
map, drawing and the like shall bear, upon the face or the reverse side thereof, a
concise legend stating the relevant matters of fact as to what is claimed to be
fairly depicted thereby, and as of what date. Each attorney shall also then make
known to opposing counsel his contentions regarding the applicable facts by
law.
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FAILURE TO DISPLAY EXHIBITS TO OPPOSING COUNSEL
AS REQUIRED BY THESE RULES SHALL AUTHORIZE THE
COURT TO REFUSE TO ADMIT THE SAME INTO EVIDENCE.

(e) Memorandum of Contentions of Fact and Law: Not later than 15
days in advance of pre-trial conference, each party appearing shall serve and
file with the clerk a “MEMORANDUM OF CONTENTIONS OF FACT
AND LAW?” containing a concise statement of the material facts involved as
claimed by such party, including:

(1) With respect to negligence cases, the plaintiff shall set forth:

acts of negligence claimed,

specific laws and regulations alleged to have been violated,

a statement as to whether the doctrine of res ipsa loquitur is relied
upon, and the basis for such reliance,

a detailed list of personal injuries claimed,

a detailed list of permanent personal injuries claimed, including the
nature and extent thereof.

the age of the plaintiff,

the life and work expectancy of the plaintiff, if permanent injury is
claimed,

an itemized statement of all special damages to date, such as medical,
hospital, nursing, etc., expenses, with the amount and to whom paid,

a detailed statement of loss of earnings claimed,

a detailed list of any property damage.

In wrongful death actions, the further information as follows:

decedent’s date of birth, marital status, including age of surviving
spouse, employment for five years before date of death, work ex-
pectancy, reasonable probability of promotion, rate of earnings for
five years before date of death, life expectancy under the mortality
tables, general physical condition immediately prior to date of death,

the names, dates of birth, and relationship of decendent’s dependents,

the amounts of monetary contributions or their equivalent made to each
of such dependents by decedent for a five-year period prior to date
of death. A statement of the decedent’s personal expenses and a fair
allocation of the usual family expenses for decedent’s living for a
period of at least three years prior to the date of death; amount
claimed for care, advice, nurture, guidance, training, etc., by the
deceased, if a parent, during the minority of any dependent.

The defendant shall set forth any acts of contributory negligence claimed,
in addition to any other defenses he intends to interpose.

(2) Incontract cases, the parties shall set forth:

whether the contract relied on was oral or in writing, specifying the
writing,

the date thereof and the parties thereto,

the terms of the contract which are relied on by the party,

any collateral oral agreement, if claimed, and the terms thereof,

any specific breach of contract claimed,

any misrepresentation of fact alleged,
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an itemized statement of damages claimed to have resulted from any
alleged breach, the source of such information, how computed, and
any books or records available to sustain such damage claim,

whether modification of the contract or waiver of covenant is claimed,
and if so, what modification or waiver and how accomplished.

In the event this case does not fall within the above enumerated cate-

gories, counsel shall, nevertheless, set forth their positions with as much detail
as possible.

(4)

In eminent domain proceedings, additional pre-trial disclosure shall

be made as follows:
(A) Not later than 30 days in advance of pre-trial conference, each party

(B)

(5)

lowing:

(A)

(B)

(C)

appearing shall serve and file a summary “STATEMENT OF COM-
PARABLE TRANSACTIONS” containing the relevant facts as to
each sale or other transaction to be relied upon as comparable to the
taking, including the alleged date of such transaction, the names of
the parties thereto, and the consideration therefor; together with the
date of recordation and the book and page or other identification of
any record of such transaction; and such statements shall be in form
and content suitable to be presented to the jury as a summary of evi-
dence on the subject ;

At least 20 days prior to trial each party appearing shall serve and
file a “STATEMENT AS TO JUST COMPENSATION” setting
forth a brief schedule of contentions as to the following: (1) the fair
market value in cash, at the time of taking of the estate or interest
taken; (2) the maximum amount of any benefit proximately result-
ing from the taking; and (8) the amount of any claimed damage
proximately resulting from severence.

In patent "cases, the parties and attorneys shall comply with the fol-

The party contending for validity shall set forth a short specific state-
ment of the party’s contentions as to the advance in the art covered by
the claims in suit and all other contentions in support of validity, and
the party contending for invalidity shall set forth a short specific
statement of its contentions as to the absence of advances in the art,
and all other contentions adversely affecting validity;

The party contending for the infringement of the patent shall set
forth a short specific statement of plaintiff’s contentions as to how the
patent or patents are infringed

The party contesting the infringement of the patent shall set forth
a short specific statement of defendant’s contentions as to why the
patent or patents are not infringed.

ATTORNEYS SHOULD PREPARE THE CONTENTIONS
RESPECTING PATENT CLAIMS WITH METICULOUS
CARE SINCE THE COURT WILL EXPECT THE PARTIES
TO BE BOUND BY THE INTERPRETATIONS SET FORTH
IN COMPLIANCE WITH THE ABOVE REQUIREMENTS:
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(6) Each party shall set forth a brief statement of the points of law and
a citation of the authorities in support of each point upon which such party
intends to rely at the trial, which will serve to satisfy the requirements of local
Rule 12,

(7) Each party shall set forth a statement of any issues in the pleadings
which have been abandoned.

(8) Each party shall set forth a list of all exhibits such party expects to
offer at the trial other than those to be used for impeachment with a deserip-
tion of each exhibit sufficient for identification, the list being substantially in
the following form:

Case Title: Case No.
LIST OF EXHIBITS

NUMBER DATE DATE
MARKED ADMITTED DESCRIPTION
INSTRUCTIONS:

Place case caption at the top as shown, and show “Plaintiff’s” or “De-
fendant’s” before the word “Exhibits,” and, below that, only the spaces labeled
“Number” and “Description’ are required to be filled in prior to trial.

Plaintiff shall number exhibits numerically and defendant by alphabetic
letters, as follows: A to Z; thence AA to AZ; then BA to BZ, ete.

Consult the judge's clerk concerning problems as to the numbering of
exhibits.

(9) Each party shall set forth the names and addresses of all prospective
witnesses and, in the case of expert witnesses, a narrative statement of the quali-
fications of such witness and the substances of the testimony which such witness
is expected to give. Only witnesses so listed will be permitted to testify at the
trial except for good cause shown,

(f) Conduct of Conference: At pre-trial conference, the court will
consider:

(1) .the pleadings, papers, and exhibits then on file, including the stipula-
tions, statements, and memorandums filed pursuant to this order and all matters
referred to in F.R. Civ. P., Rule 16;

(2) all motions and other proceedings then pending, including a motion
to dismiss pursnant to F.R. Civ. P., Rule 41(b), “for failure . . . to comply
with these rules or any order of court”; or to impose attorney’s fees and costs or
other penalties pursuant to F.R. Civ. P., Rule 37, for failure of a party to com-
ply with the rules as to discovery; or to impose personal liability upon counsel
for excessive costs pursuant to 28 U.S.C, § 1927 or Local Rule 28;

(3) any other matters which may be presented relative to parties, process,
pleading or proof, with a view to simplifying the issues and bringing about a
just, speedy, and inexpensive determination of the case; and

(4) upon conclusion of pre-trial conference, the court will set the case for
trial and enter such further orders as the status of the case may require.

(g) Pre-Trial Conference Order. Not later than 5:00 p.m., on the
Wednesday prior to the pre-trial conference, plaintiff shall serve and lodge
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with the clerk a proposed Pre-Trial Conference Order, approved as to form
and substance by the attorneys for all parties appearing in the case, and in
form substantially as follows:

*(Title of Court and Cause)

No. PRE-TRIAL CONFERENCE ORDER

“Following pre-trial proceedings pursuant to Rule 16 of the Federal Rules
of Civil Procedure and Local Rule 9 of this Court, IT IS ORDERED:

I This is an action for: (Here state nature of action, designate the
parties and list the pleadings which raise the issues);

IT Federal jurisdiction and venue are invoked upon the ground: (Here
list a concise statement of the facts requisite to confer federal jurisdiction
and venue) ;

IIT The following facts are admitted and require no proof: (Here list
each admitted fact, including jurisdictional facts);

IV The reservations as to the facts cited in paragraph IIT above are as
follows: (Here set forth any objection reserved by any party as to the admissi-
bility in evidence of any admitted fact and, if desired by any party, limiting
the effect of any issue of fact as provided by F.R. Civ. P., Rule 36(b), or
Admiralty Rule 32B(b), as the case may be);

V The following facts, though not admitted, are not to be contested
at the trial by evidence to the contrary: (Here list each) ;

VI The following issues of fact, and no others, remained to be litigated
upon the trial: (Here specify eacli; a mere general statement will not suffice) ;

VII The exhibits to be offered at the trial, together with a statement
of all admissions by and all issues between the parties with respect thereto,
are as follows: (Here list all docunrents and things intended to be offered
at the trial by each party, other than those to be used for impeachment, in
the sequence proposed to be offered, with a description of each sufficient for
identification, and a statement of all admissions by and all issues between any
of the parties as to the genuineness thereof, the due execution thereof, and
the truth of relevant matters of fact set forth therein or in any legend affixed
thereto, together with a statement of any objection reserved as to the admis-
sibility in evidence thereof);

VIII The following issues of law, and no others, remain to be litigated
upon the trial: {(Here set forth a concise statement of each);

IX The foregoing admissions having been made by the parties, and
the parties having specified the foregoing issues of fact and law remaining
to be litigated, this order shall supplement the pleadings and govern the
course of the trial of this cause, unless modified to prevent manifest injustice.
,19_ .

United States District Judge
Approved as to form and content :

Attorney for Plaintiff

Attorney for Defendant
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(h) Postponement of Hearing: If additional time is required to comply
with this rule, the parties may submit a timely stipulation signed by all
counsel, setting forth the reasons and requesting an order of court for con-
tinuance to a stated Monday calendar. Pre-trial conference will usually be
postponed (1) to await completion of all intended discovery procedures, if
such procedures have been pursued with due diligence; {2) to await deter-
mination of a motion for summary judgment pursuant to F.R. Civ. P., Rule
56; (3) to await determination of a motion to dismiss for lack of jurisdiction
pursuant to F.R. Civ. P., Rule 12; or (4) to permit the parties time to exhaust
the possibilities of settlement. Entry of an order postponing the date for pre-
trial conference shall operate ipso facto to extend the various time periods
fixed by this rule, so that compliances shall be sufficient if made within the
periods of time specified when computed from the later date so fixed for pre-
trial conference.

(i) Motions Prior te Conference: In the event of inability to obtain the
stipulation of counsel is provided in subdivision (h), motions to postpone,
or to be relieved from compliance with, any of the requirements of this rule
may be presented at the call of any Monday calendar of the court upon giving
five-days’ written notice.



APPENDIX 1

STATISTICAL ANALYSIS OF THE IMPACT
OF DISCOVERY CONTROLS

The six courts we visited differ greatly in the
time consumed by discovery in the typical civil
case. The obvious next question is: to what ex-
tent are the differences in discovery time asso-
ciated with different degrees of control by the
court ? Using a statistical technique called anal-
ysis of variance, we examine here the extent to
which some of the time differences are asso-
ciated with court-imposed discovery econtrols.

It seems best to address the seemingly
straightforward question of the impact of dis-
covery controls by separating it into several
component questions, each to be the subject of
separate caleulations. Specifically, we examine
the impact. of strong procedures to impose an
early discovery cutoff date on the following
(the numbers and letters correspond to those on
tables 58, 59, and 60 below) :

1. Total discovery time, as measured by:

a. The total time interval from the first
discovery request by any party to the last
discovery activity in a case, and

b. the time interval from the filing of
the initial complaint until “substantial
completion of discovery,” and

¢. the time from the first discovery re-
quest by any party until “substantial com-
pletion of discovery.”

2. The number of discovery events per case,
measured by a count of all discovery initiatives
(interrogatories, depositions, requests for pro-
duction of documents, and requests for admis-
sion), divided by the total number of cases that
had at least one discovery event.
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3. Disposition time, measured from filing to
disposition, excluding the time from settlement
until statistical closing of the case. Certain case
types in which discovery is rare are excluded.
Disposition time is examined for tried cases, for
settled cases, and for both together.

The “independent variable,” the factor whose
impact we are measuring, is use of strong con-
trols on discovery time. It has been clear
throughout this project that the concept of
“strong control” is complex and elusive. In this
section, the determination of which cases have
been the subject of strong controls is made by
comparing the experience of cases before judges
with strong controls to the experience of cases
before other judges. We categorized the judges
(see table 57) through a two-step process that
involved both “soft” and “hard” data : observa-
tions and discussions from the phase one court
visits, supplemented by data gathered later. It
should be emphasized that the classification is
a somewhat subjective one because the data are
not sufficiently detailed and uniform to permit
precise classification of such a complex, multi-
faceted question. Briefly, a judge appears in the
“strong controls” column in table 57 only if we
established that his procedures assure that firm
and tight discovery cutoff dates are set early in
all or nearly all appropriate cases.

The classification of courts in table 57 is
closely related to the classification of judges,
though the correspondence is not complete.


http:differenc.es

The three court categories are as follows:

Strongest Controls—All  judges assert

some control, At least
50 percent of the ac-
tive judges are in
the “strong” controls
group.

Moderate Controls—All judges assert
some control; less
than 50 percent are
in the “strong” con-
trols group.

—Some judges do not
control discovery at
all.

Least Controls

TABLE 57

Discovery Controls: Judges

Limited Not
Strong controls classified
Court controls or no (borderline or
controls timited
information)
FL/S. 7 0 ]
CA/C 9 5 2
MD..... . 2 3 2
LA/E.. ... 2 5 2
PAJE. ... 6 10 2
MA. 4] 5 1
Total 26 28 9

Discovery Controls: Courts

Strongest controls Moderate Least controls
controls
FL/S MD PA/E
CA/C LA/E MA

Tables 58 and 59 show powerful effects of
discovery controls. In summary, these effects
are:
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1. Discovery time is much faster in cases
subject to strong controls
2. Disposition time is much faster in
cases subject to strong controls
3. These savings are achieved without
any arbitrary limitation on the amount of
discovery completed. Indeed, there is some-
what more discovery before the “strong
control” judges (and courts) than the
others
Table 58 shows figures for two classifications
of judges in the six courts. Lines la, 1b, and
1c show wide differences in the time consumed
by discovery, whether defined as the total time
from first to last activity (line 1a), or in either
of two other ways. The succeeding lines show
corresponding figures for the other variables
used. Table 59 shows corresponding figures for
the whole courts. An analysis of variance was
run to determine the strength of these rela-
tionships. The results appear in Table 60. All
of the relationships are extremely strong.
Most of the effects could have occurred by
chance not more often than one time in one
thousand. Thus, the efficacy of discovery con-
trols is demonstrated with regard to both dis-
covery time and disposition time.

TABLE 58

Effects of Judicial Controls: Judges

Strong Limited or
controls  no controls
1. Discovery time (days):
(@) total.............. .. 195 311
(b) filing to completion
of discovery....... 302 423
(c) first discovery to
completion of dis-
covery. ........... 219 318
Z. Discovery events per case. 5.21 3.84
3. Disposition time (days):
(a) settled cases........ 281 486
(b) tried cases.......... 447 803
(c) settied or tried
cases............. 304 519
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TABLE 59 TABLE 60

Effects of Judicial Controls: Courts Effects of Judiclal Controls: Probabilities of Observed

Effects Occuring by Chance

Strong- Mod- Least
est erate controls
controls controls Judge Court

effect effect

1. Discovery time (days):
(@) total.............. 181 241 328

(b) filing to comple- 1. Discovery time:

. . (@) Total (1,334»................. 0.001 0,001
tion of dis- s
b) Filing to completion of dis-
covery.......... 285 364 429 (
() first discovery to ‘covefy 897)............ 001 .004
completion  of {c) First c!:scovery to completion
discovery 211 256 329 of discovery (886).......... .001 .005
"""" 2. Discovery events per case (1,580).... .004 .046

2 Dl::so:ery events per 5,39 3.93 4.14 3. Disposition time:

. e (a) Settled cases (1,680)....... .. .001 001
3 (b) Tried cases (230)............. 017 .001
(a) settled cases. ... . 262 380 501 (c) Settled and tried cases
(&) tried cases. ... 394 597 o19 (1,910). ... 001 .001
(c) settled or tried
cases........... 283 402 543

. *The number in parentheses is the number of cases
in which the named activity was observed.




APPENDIX J

SAMPLE SCHEDULING ORDERS AND STANDING
ORDERS REGARDING PRETRIAL PREPARATION

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
NO.

ORDER FOR PRETRIAL CONFERENCE
AND
NOTICE OF TRIAL

before
JUDGE C. CLYDE ATKINS
Calendar Call will be at 1: 45 p.m.

Thursday, ey 197 .

TIME SCHEDULE
TEN days prior to P-T Conf. —Attorneys must meet.

SEVEN days prior to P-T Conf. —Resume of experts' reports must be exchanged.
FIVE dayé prior to P-T Conf. —ALL discovery must be completed.

FIVE days prior to P-T Conf. -—ALL motions must be heard.

FIVE days prior to P-T Conf. —Any memo of law to be filed.

FIVE days prior to P-T Conf. -Pre-Trial Stipulation must be filed.

FIVE days prior to P-T Conf. —Unilateral pre-trial stipulation must be filed.

TRIAL DATE--Parties must be ready for trial any time after P-T Conf.

COUNSEL ARE REFERRED TO THE ATTACHED COPY OF
LOCAL GENERAL RULE 14
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LOCAL GENERAL RULE 14—PRETRIAL PROCEDURE IN CIVIL ACTIONS

A. PRETRIAL CONFERENCE MANDA-
TORY, Pretrial conferences pursuant to Rule
16, Fed. R. Civ. P., shall be held in every civil
action unless the court specifically orders oth-
erwise. Each party shall be represented at the
pretrial conference and at meetings held pursu-
ant to paragraph B hereof by the attorney who
will conduct the trial, except for good cause
shown a party may be represented by another
attorney who has complete information about
the action and is authorized to bind the party.

B. COUNSEL MUST MEET. No later than
thirty days prior to the date of the pretrial
conference, counsel shall meet at a mutually
convenient time and place and:

1. Discuss settlement.

2. Prepare a pretrial stipulation in accord-
ance with paragraph C of this rule.

3. Simplify the issues and stipulate to as
many facts and issues as possible.

4. Examine all trial exhibits, except that
impeachment exhibits need not be revealed.

5. Furnish opposing counsel names and ad-
dresses of trial witnesses, except that im-
peachment witnesses need not be revealed.

6. Exchange any additional information as
may expedite the trial.

C. PRETRIAL STIPULATION MUST
BE FILED. Tt shall be the duty of counsel
for the plantiff to see that the pretrial stipula-
tion is drawn, executed by counsel for all par-
ties, and filed with the Court no later than
ten days prior to pretrial conference. The pre-
trial stipulation shall contain the following
statements in separate numbered paragraphs as
indicated :

1. The nature of the action.

2. The basis of federal jurisdiction.

3. The pleadings raising the issues.

4. A list of all undisposed of motions or
other matters requiring action by the
Court.

5. A concise statement of stipulated facts
which will require no proof at trial, with res-
ervations, if any.

6. A concise statement of facts which,

though not admitted, are not to be contested

at the trial.

7. A statement in reasonable detail of issues
of fact which remain to be litigated at trial.
By way of example, reasonable details of is-
sues of fact would include: (a) As to negli-
gence or contributory negligence, the specific
acts or omission relied upon; (b) As to dam-
ages, the precise nature and extent of dam-
ages claimed; (¢) As to unseaworthiness or
unsafe condition of a vessel or its equipment,
the material facts and circumstances relied
upon; {d) As to breach of contract, the spe-
cific acts or omission relied upon.

8. A concise statement of issues of law on
which there is agreement.

9. A concise statement of issues of law
which remain for determination by the Court.

10. Each party’s numbered list of trial ex-
hibits, other than impeachment exhibits, with
objections, if any, to each exhibit, including
the basis of objections. The list of exhibits
shall be on separate schedules attached to
the stipulation.

11. Each party’s numbered list of trial
witnesses, with their addresses. Tmpeachment
witnesses need not be listed. Expert witnesses
shall be so designated.

12. Estimated trial time.

13. Where attorney’s fees may be awarded
to the prevailing party, an estimate of each
party as to the maximum amount properly
allowable.

D. UNILATERAL FILING OF PRE-
TRIAL STIPULATION WHERE COUN-
SEL DO NOT AGREE. 1f for any reason the
pretrial stipulation is not executed by all coun-
sel, each counsel shall file and serve separate pro-
posed pretrial stipulations not later than seven
days prior to the pretrial conference, with a
statement of reasons no agreement was reached
thereon.

E. RECORD OF PRETRIAL CONFER-
ENCE IS PART OF TRIAL RECORD. Upon
the conclusion of the pretrial conference, the
Court will enter further orders as may be appro-



priate. Thereafter the pretrial stipulation as so
modified will control the course of the trial, and
may be thereafter amended by the Court only to
prevent manifest injustice. The record made
upon the pretrial conference shall be deemed a
part of the trial record. Provided, however, any
statement made concerning possible compromise
settlement of any claim shall not be a part of the
trial record, nnless consented to by all parties
appearing.

F.DISCOVERY PROCEEDINGS. All dis-
covery proceedings must be completed no later
than fifteen days prior to the date of the pre-
trial conference, unless further time is allowed
by order of the Court for good cause shown.

G. NEYWLY DISCOVERED EVIDENCE
OR WITNESSES. If new evidence or wit-
nesses be discovered after the pretrial confer-
ence, the party desiring their use shall imme-
diately furnish complete details thereof and the
reason for late discovery to the Court and to
opposing counsel. Use may be allowed by the
Court in furtherance of the ends of justice.

H. MEMORANDA OF LAW. Counsel
shall serve and file memoranda treating any un-
usnal questions of law involved in the trial no
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later than ten days prior to the pretrial
conference,

L. EXCHANGE REPORTS OF EXPERT
WITNESSES. Where expert opinion evidence
is to be offered at trial, a resumé of oral or writ-
ten reports of the experts shall be exchanged
by the parties no later than ten days prior to
pretrial conference, with copies attached to the
pretrial stipulation. Resumés must disclose the
expert opinion and its basis on all subjects on
which the witness will be called upon to testify.

J. PROPOSED JURY INSTRUCTIONS.
At the beginning of the trial, counsel shall sub-
mit proposed jury instructions to the Court,
with copies to all other counsel. Additional in-
strnctions covering matters occurring at the
trial which could not reasonably be anticipated,
shall be submitted prior to the conclusion of the
testimony.

K. PENALTY FOR FAILURE TO COM-
PLY. Failure to comply with the requirements
of this rule will subject the party or counsel
to appropriate penalties, including but not lim-
ited to dismissal of the cause, or the striking of
defenses and entry of judgment.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Plaintiff. | Civil No.
v. NOTICE OF PRE-TRIAL CON-
FERENCE AND ORDER RE
Defendant. UNSERVED PARTIES

TO:

This case has been placed on calendar for PRE-TRIAL CONFERENCE
in Courtroom No.17of thisCourtat . . M.on .
19 , pursuant to Rule 16 of the Federal Rules of Civil Procedure and
Local Rule 9 of this Court. Unless excused for good cause, each party appear-
ing in the action shall be represented at the Pre-Trial Conference, and at all
Pre-Trial meetings of counsel, by the attorney who will be in charge of the
conduct of the trial on behalf of such party. The Court expects a carefully
prepared proposed Pre-Trial Order and Memorandum of Contentions of Fact
and Law which documents shall be in full compliance with Local Rule 9 and
the ADDITIONAL REQUIREMENTS set forth on the following pages.

If any Defendant [or Third-Party Defendant] has not yet been served,
Plaintiff [or Third-Party Plaintiff] shall immediately furnish instructions to
the Marshal for service of such Defendant or file a dismissal of such Defendant
without prejudice. Thirty days from this date, any unserved Defendant [or
Third-Party Defendant} will be dismissed without prejudice on the Court’s
own motion, unless Plaintiff shows cause to the Court in writing why such
dismissal should not be made and obtains an Order of the Court extending
the time for service to be made on such party.

DATED:

Harry Pregerson, Judge
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SPECIAL REQUIREMENTS FOR PRE-TRIAL IN JUDGE PREGERSON’S COURT

{The requirements of Local Rule 9 shall be
observed, However, where these Special Re-
quirements and Local Rule 9 are in conflict,
these Requirements shall govern.)

1. The proposed Pre-Trial Order must be in
the Court’s hands a¢ least one full week before
the Pre-Trial Hearing.

2. It is assumed that counsel at their meet-
ing for the purpose of preparing the proposed
Pre-Trial Order have considered the following:

A. Jurisdiction. Plaintiff particularly
should be absolutely certain of jurisdiction
since statutes of limitations may bar a new
action if the case is dismissed for lack of
jurisdiction.

B. Propriety of parties, correctness of
identity of legal entities, necessity for ap-
pointment of guardian ad litem, guardian,
administrator, etc., and validity of appoint-
ment if already made, correctness of desig-
nation of party as partnership, corporation
or individual d/b/a trade name.

C. Questions of misjoinder or nonjoinder
of parties.

3. Settlement. At the Pre-Trial Conference
counsel should expect to discuss settlement pos-
sibilities with the Court. 7f there is even a re-
mote possibility of settlement, counsel are urged
to discuss it with each other thoroughly before
undertaking the extensive labor of preparing
the proposed Pre-Trial Order. Save your time,
the Court’s time, and the client’s time,

4. The proposed Pre-Trial Order shall con-
tain:

A. A comprehensive written statement of
all uncontested facts.

B. An estimate of the number of trial
days required. Where counsel cannot agree,
the estimate of each side should be given.

C. A statement indicating whether the
case is a jury or non-jury case. If a jury
case, whether the jury trial is applicable to
all aspects of the case or only to certain
issues, which shall be specified. /n jury
cases, add the following provision: “Pro-
posed jury instructions and any special

questions that the Court is asked to put to
prospective jurors on voir dire, shall be
delivered to the Court and opposing coun-
sel not later than one week prior to the
trial date.”

The Court has prepared a set of gen-
eral instructions which are applicable
in most cases. You may obtain a copy
from the courtroom deputy clerk in or-
der to eliminate duplication of effort
in preparing such general instructions.

In non-jury cases, add the following pro-
vision: “Suggested findings of fact and
suggested conclusions of law separately
stated in separately numbered paragraphs
shall be delivered to the Court and oppos-
ing counsel not later than one week prior
to the trial date.”

D. A statement that discovery is com-
plete. Except for good cause, all discovery
shall be completed before the Pre-Trial
Order is signed by the Court. If discovery
has not been completed, the proposed Pre-
Trial Order shall state what discovery is
yet to be done by each side, when it is
scheduled, when it will be completed, and
whether any problems, such as objections
or motions, are likely with respect to the
uncompleted discovery.

E. A list and description of any law or
motion matters pending or contemplated.
If the Court at any prior hearing has indi-
cated that it would decide certain matters
at the time of Pre-Trial, a brief summary
of those matters and the position of each
party with respect thereto should be in-
cluded in the Pre-Trial Order.

F. A list of all deposition testimony to
be offered in evidence and a statement of
any objections to the receipt in evidence of
any such deposition testimony identifying
the objecting party, the portions objected
to, and grounds therefor. All irrelevant and
redundant matter and all colloquy between
counsel at the deposition must be elimi-
nated when the deposition is read.



G. Rule 3{e)(9) requires a list of the
names and addresses of all prospective wit-
nesses and, as to experts, a narrative state-
ment of the qualifications of the witness and
the subistance of his testimony. These re-
quirements must be obeyed in all cases. Ad-
ditionally, in cases estimated to take more
than four trial days, the general area and
nature of the testimony should be given for
each witness. The elimination of cumula-
tive witnesses will be appreciated.

5. In diversity damage suits, there is author-
ity for dismissing the action, either before or
after trial, where it appears that the damages
could not reasonably come within the $10.000
jurisdictional limitation. (273 F. 2d 72; 242 F.
2d 414; 9 F. 2d 637; 213 F. Supp. 564; 82 F.
Supp. 607; 35 F. Supp. $10.) Therefore, the pro-
posed Pre-Trial Order in such cases shall con-
tain either a stipulation that $10,000 is involved
or evidence snpporting the claim that such sum
could reasonably be awarded.

6. In complying with Local Rule 9(e) (8),
for each party, the list of exhibits should first
list those which are to be admitted without ob-
jection, and then those to which there will be
objection, noting by whom the objection is made
(if there are multiple adverse parties), the na-
ture of the objection and the authority support-
ing the objection. Markers should be attached
to all exhibits at the time they are shown to
opposing counsel during preparation of the
Pre-Trial Order {Local Rule 9(d)]. A supply
of marking tags for exhibits may be obtained
from the courtroom deputy clerk. They should
be attached to the upper left-hand corner
wherever possible.

7. Except for good cause shown, the Court
will not permit the introduction of any exhibits
unless they have been listed in the Pre-Trial
Order, with the exception of exhibits to be used
solely for the purpose of impeachment; with
respect to expert witnesses, impeachment ex-
hibits must also be listed or they will not be
permitted to be used at the trial.

8. The trial will be expedited if, in addition
to the formal exhibit, copies are made for op-
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posing counsel and a bench book of exhibits
prepared and delivered to the Court at the start
of the trial.

9. There shall be submitted in writing, with
the proposed Pre-Trial Order, any proposed
amendments of the pleadings. See Loecal Rule
4(k).

10. Note that Local Rule 9(e) requires the
filing by each side of a separate memorandum
of contentions of fact and law. The requirement
that such memoranda be submitted 15 days in
advance of the Pre-Trial Conference is waived.
They may be submitted with the proposed Pre-
Trial Order, but not later. The memorandum of
each side should contain a full exposition of the
theory of the case and a statement, in narrative
form, of what the party expects to prove. Please
include in these memoranda a discussion of any
difficult or unusual problem of law or evidence
which is likely to arise during the trial together
with a statement of your contentions thereon
and the more important authorities. /¢ is as-
sumed that this memorandum will be the trial
memorandum for each side, The practice of
submitting a perfunctory memorandum with
the Pre-Trial Order, followed by a comprehen-
sive memorandum at the time of trial. is not
appreciated in this Court. In addition to the
above-stated requirements concerning the mem-
oranda, please observe the requirements of
Local Rule 9(e). Read Rule 9(e) carefully.

11. In addition to the requirements of Local
Rule 9(e), the memorandum of contentions of
fact and law should contain the following:

A. Whenever there is in issue the sea-
worthiness of a vessel or her equipment or
appliances, or an alleged unsafe condition
of property, the material facts and circum-
stances relied upon to establish the claimed
unseaworthy or unsafe condition shail be
specified with particularity.

B. Whenever the alleged breach of a
contractual obligation is in issue, the act or
omissions relied upon as constituting the
claimed breach shall be specified with
particularity.



C. Whenever the meaning of a contract
or other writing ts in issue, all facts and
circumstances surrounding execution and
subsequent to execution, both those ad-
mitted and those in issue, which each party
contends serve to aid interpretation, shall
be specified with particularity.

D. Whenever duress or fraud or mistake
is in issue, the facts and circumstances re-
lied upon as constituting the claimed duress
or frand or mistake (See Fed. R. Civ. P
9(b)) shall be specified with particularity.
12. If either side has any requests for the
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trial of certain issues first, or any other sugges-
tion for possibly shortening the trial, these
should be included in the proposed Pre-Trial
Order.

13. Should a party or his counsel fail to
appear at the Pre-Trial Conference or to comply
with the directions set out above, an ex parte
hearing may be held and judgment of dismissal
or default or other appropriate judgment en-
tered or sanctions imposed.

14. Bear in mind that the Pre-Trial Order
may be amended at any time on motion to avoid
manifest injustice.
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PRETRIAL ORDER OUTLINE
HONORABLE ROBERT J. WARD

1. Stipulated facts 6. List of plaintiff’s witnesses
2. Plaintiff’s contentions 7. List of defendant’s witnesses
3. Defendant’s contentions 8. Time each party requires for trial
4. List of plaintiff’s exhibits and defendant’s 9. Issues to be tried
objections

5. List of defendant’s exhibits and plaintiff’s
objections (Southern District of New York)



APPENDIX K
TABLES ON CRIMINAL TIMES

EXPLANATION OF TABLE SHOWING NUMBER OF DAYS FROM FILING TO DIS-
MISSAL, GUILTY PLEA, OR COMMENCEMENT OF TRIAL

Table 61 summarizes data that has previously
been furnished on a district-by-district basis to
the planning groups established under the
Speedy Trial Act of 1974. It is intended to pro-
vide a rough comparative picture of the per-
formance of the various district courts in
relation to the time limits provided by the
Speedy Trial Act. For the United States as a
whole, for example, it can be read as saying that
51.9 percent of the defendants were hrought to
trial (or otherwise disposed of) within the 70-
day period that will be permissible in 1979, and
that 78.8 percent were brought to trial in the
190-day period that was permissible in 1976,
The performance of individual districts can be
compared with those national figures. The data
are subject to several qualifications and limita-
tions, however, and should be used with con-
siderable caution.

The table is based on computation of the
elapsed time between the filing of an indictment
or information and the commencement of trial
or nontrial disposition through dismissal or
guilty plea. This approximates the total period
that is the subject of the time limits imposed by
18 11.S.C. §3161(c), as added by the Speedy
Trial Act of 1974. There are, however, several
important respects in which the interval of time
on which the table 1s based is different from the
relevant interval tinder the Speedy Trial Act.
These are as follows:

1. The Speedy Trial Act provides that the
permissible time to arraignment—and hence the
total permissible time from filing to trial-—runs
from the later of the filing of the indictment or
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information, on the one hand, or the defendant’s
first appearance before a judicial officer in the
district of prosecution, on the other. The table
is based entirely on the first of these alterna-
tives. In that respect, it tends to produce an
unduly pessimistic picture of the district courts’
performance. Indeed, included in the table are
defendants who were never apprehended, and
to whom the Speedy Trial time limits would
therefore not have applied at all; such defend-
ants may account for a substantial number of
the cases with very long disposition times.

2. The Speedy Trial Aet provides, in 18
U.S.C. §3161(h), a number of grounds on
which time may be excluded from computations
under the act. The times shown in the table, by
contrast, are gross times, without any allowance
for excludable time. In that respect, too, the
table presents an unduly pessimistic picture of
the eourts’ current performance.

3. If a defendant is charged with an offense
in an information or indictiment, and is subse-
quently charged with the same offense in a com-
plaint, information, or indictment, the Speedy
Trial Act generally requires that the time limits
on the subsequent charge be calculated as if they
were .on the original charge. The data in the
table, by contrast, are based on counting each in-
dictment or information as a separate unit, In
that respect, the table presents an unduly opti-
mistic view of the district courts’ performance.
In particular, some of the cases with short dis-
position times in the table may represent super-
seding indictments or informations.



4. Cases transferred from one district to an-
other have been assigned in the table to the
transferee district, and are not included in the
figures for the transferor district. In computing
the time from filing to commencement of trial
or other disposition, the filing date used was
the date the case was opened in the transferee
district. That is not, of course, the relevant date
under the Speedy Trial Act. In that respect, the
table tends to produce an overly optimistic view
of the courts’ performance.

5. In some cases, the month and year of filing
were available but the day was not. Such cases
were treated as having been filed on the fif-
teenth day of the month. For the most part,
that convention should not affect the data sig-
nificantly. But in some cases, the convention
produced a negative interval—as when a guilty
nlea was entered on the fourteenth day of the
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same month in which the cuse was filed. In those
cases, the interval between the filing and plea
(or other disposition) was assumed to be zero,
or “same day”. That of course produces an in-
flation of the numbers in the “same day” col-
umn of the table; the figures in that column
should be given relatively little credence.

In addition to the above, certain classes of
cases are not included in the table. The prin-
cipal excluded category consists of cases tried
before United States magistrates. To the extent
that the regular statistical system of the Ad-
ministrative Office carries information about
these cases, they are included. But for the most
part, they are excluded because they are not
reported to Washington on a case-by-case basis.
The Speedy Trial Act does apply to magis-
trates’ cases other than those for petty offenses.



TABLE 61

Number of Days from Filing to Dismissal, Guilty Piea, or Commencement of Trial—Criminal Defendants Terminated in Calendar 1974

Cumulative percentages *

Numbers of defendants

Circuit
and Same 40 70 90 130 160 190 220 250 310 370 With  Without
District day daysand daysand daysand days and days and days and days and days and days and daysand data data Total
under under  under under under under  under under under under

Total.......... 9.9 36.6 51.9 55.2 70.0 75.1 78.8 81.5 83.6 86.7 89.0 49,426 2,983 52,409

District of
Columbia......... 12.8 34.2 49.8 56.9 65.7 71.8 74.6 76.6 78.6 829 86.6 1,175 49 1,224
First Circuit. .. .. 7.1 23.2 329 39.3 49.4 53.7 60.1 64.5 68.2 74.6 77.7 1,016 2321 1,114
Maine,............ . 11.2 23.6 46.1 53.9 67.4 73.0 78.7 79.8 79.8 88.8 89.8 89 9 98
Massachusetts. .. | 4.3 14.6 16.3 22.8 32.0 36.3 43.7 50.2 55.9 64.6 68.7 460 69 529
New Hampshire. . .. l¢] 16.9 310 38.0 63.4 74.6 78.9 80.3 85.9 91.5 93.0 71 1 72
Rhode Isiand. ... .. 33 339 54.5 66.1 79.3 81.8 86.0 92.6 94.2 95.9 97.5 121 8 129
Puerto Rico......... 13.8 34.5 42.2 50.5 56.0 58.9 65.5 66.9 69.1 73.1 76.0 275 11 286
Second Circuit.. 12,9 27.5 35.7 40.1 48.1 53.3 58.4 62.2 65.2 71.2 75.6 4,680 281 4,961
Connecticut..... . ... 13.5 21.5 27.1 31.1 375 43.9 48.4 53.2 60.7 71.2 79.1 483 24 507

New York:
Northern....... ... 12.1 28.0 39.8 48.1 55.7 64.4 70.8 76.5 80.7 84.1 86.4 264 3 267
Eastern.... ... ... 13.3 30.1 36.6 39.6 47.4 51.4 56.3 59.2 62.8 68.3 73.3 1,431 103 1,534
Southern......... 14.6 29.3 39.4 43.9 52.9 58.3 64.1 67.9 69.3 74.9 79.0 1,903 134 2,037
Western.. ... .... 7.7 16.2 20.5 23.2 27.1 29.5 33.3 36.7 39.1 46.1 483 414 13 427
Vermont. ... ... .. 2.2 29.7 42.7 55.7 68.6 78.9 £0.5 87.0 89.7 93.5 94.6 185 4 189
Third Circuit.. 4.7 18.7 32.2 40.2 55.1 61.3 65.0 68.3 71.0 74.7 778 3,371 156 3,527
Delaware... ... . .. 5.5 22.1 29.1 33.2 42.7 46.2 47.7 49.7 51.8 53.3 54.8 199 11 210
New Jersey..... ... . 9.0 14.6 17.8 19.5 27.1 31.4 34.4 38.1 41,3 45,8 51.9 1,016 36 1,052

Pennsylvania:

Eastern..... . ... Re] 20.9 43.3 59.7 80.0 87.4 50.8 93.3 95.0 96.8 97.9 1,030 38 1,068
Middle.......... 4.5 27.5 41.5 50.9 61.5 66.4 69.4 74.7 77.4 215 82.6 265 44 309
Western. . ... ... 4.5 139 26.7 37.3 59.5 69.5 76.3 80.2 83.8 89.6 91.7 531 23 554
Virgin Islands. . ... .. 3.3 23.3 35.2 43.6 59.1 64.2 67.0 70.0 73.6 77.9 83.3 330 4 334
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TABLE &l1—Continued

Cumulative percentages »

Numbers of defendants

Cg;:g:t Same 40 70 S0 130 160 190 220 250 310 370 With  Without
District day daysand daysand daysand daysand daysand days and days and days and daysand daysand data data Total
under under under  under under under under under under under
Fourth
Cireuit. ... 8.4 40.9 60.1 67.8 79.9 84.2 87.3 896 90.8 92.6 93.6 4,272 251 4,523
Maryland. .. ... . .. 3.4 26.1 46.0 56.4 69,0 74,2 78.3 g1.2 83.8 86.1 87.7 1,067 55 1,123
North Cardlina:
Eastern..... . . 6.0 29.2 47.4 56.1 73.7 80.0 84.4 86.2 87.1 88.6 90.0 449 20 469
Middle..... ... .. 1.8 55.2 68.1 74.6 87.3 89.9 91.2 Q3.5 94.3 95.3 97.4 386 g9 395
Western. ... ... 7.9 357 45.0 51.8 76.2 77.7 86.3 92.7 93.0 97.6 97.9 328 9 337
South Carolina. .. ... 34 41.6 63.9 68.0 82.6 88.4 S0.3 925 94.5 96.3 96.8 493 16 509
Virginia:
Eastern.. .. .. .. 12.2 46.1 73.6 81.8 87.6 90.7 Q2.7 93.1 93.5 94.4 95.1 943 124 1,067
Western. .. ... 31.1 75.9 88.0 94.3 96.7 98.0 98.0 98.0 98.3 98.3 98.7 299 5 304
West Virginia:
Northern... ... .. 39.1 59.4 62.3 69.6 75.4 84.1 89.9 84.2 94.2 94.2 94.2 69 2 71
Southern. . ... .. 4.6 42.2 57.1 63.0 78.2 84.0 87.4 91.2 92.0 95.0 95.8 238 10 248
Fifth Circuit.. 7.5 44.3 60.6 68.2 78.2 82.6 85.3 87.5 88.9 390.9 92,5 10,039 858 10,897
Alabama:
Northern..... .. 4.9 59.3 87.3 89.2 93.0 94.2 95.7 96.0 97.1 98.2 98.4 445 87 532
Middle...... . ... 8.7 54.2 90.3 92.1 92.8 93.9 94.6 95.3 96.8 97.8 98.6 277 12 289
Southern. . ... .. 11.0 31.7 49.7 70.3 76.6 83.4 84.1 84.8 90.3 92.4 92.4 145 31 176
Florida:
Northern., . . . 11.3 42,5 66.5 74.5 85.8 90.2 93.1 95.6 96.0 96.7 g7.1 275 28 303
Middle. .. ... ... 4.5 23.6 36.5 48.5 65.6 71.3 74.3 77.7 80.0 81.9 85.8 839 100 8939
Southern. ... ... 5.6 33.1 52.9 65.9 78.4 85.7 87.8 90.4 91.0 92.4 93.6 910 147 1,057
Georgia:
Northern..... .. 5.0 33.9 47.1 58.5 71.4 78.8 85.6 88.2 90.1 92.7 94.3 756 118 874
Middle....... . .. 5.8 51.2 63.9 68.7 79.7 86.9 89.7 g2.1 92.1 93.5 94.2 291 34 325
Southern, .. 26.9 71.0 78.3 81.7 87.4 91.0 91.9 94.0 94.8 97.4 97.6 420 22 442
Louisiana:
Eastern... . ... .. 5.9 408 57.7 64.7 74.0 77.5 81.8 83.4 84,7 86.1 86.9 763 72 835
Middle.......... 3.0 53.8 58.3 60.6 73.5 74.2 78.0 79.5 82.6 88.6 91,7 132 16 148
Western. .. ... .. 14.4 34.4 44.0 55.7 69.8 78.7 81.4 87.3 90.7 91.4 95.2 291 15 306
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Mississippi:

Northern........ 3.4 39.6 64.4 73.8 90.6 95.3 95.3 98.0 98.7 99.3 100.0 149 7 156
Southern. ... ... 4.2 36.4 51.7 54.5 68.5 734 77.6 86.7 90.9 94.4 94.4 143 0 143
Texas:
Northern...... .. 7.2 47.5 €66.3 74.6 83.2 87.0 9.1 91.3 92.0 94.0 95.1 733 34 767
Eastern......... 15.7 48.0 56.6 66.7 74.2 81.3 83.3 87.4 89.4 91.9 92.9 198 5 203
Southern. .. . ... 7.9 35.3 52.8 59.5 69.3 73.6 75.9 77.7 79.8 83.4 86.8 1,542 67 1,609
Western. .. . .... 6.6 57.7 71.4 76.0 84.6 86.8 89.6 91.0 92.0 93.3 94.1 1,354 58 1,412
Canal Zone. .. .. .... 1.1 80.9 91.2 93.4 94.9 95,7 95.7 96.0 96.0 96.5 96.5 376 5 381
Sixth Circuit. 14.2 38.0 47.7 53.8 63.7 70.0 74.8 78.4 80.9 84.7 88.2 5,285 389 5,674
Kentucky:
Eastern......... 3.6 26.6 38.5 48.2 56.8 64.4 70.4 74.7 78.2 84,2 88.7 533 12 545
Western. .. ... .. 22.6 70.5 84.8 86.6 91.2 93.2 94.9 96.0 97.6 98.2 99.3 455 22 477
Michigan:
Eastern......... 18.4 29.3 34,5 39.2 49.1 56.7 63.4 68.8 72.5 77.7 81.8 1,846 233 2,079
Western. . ... ... 33.6 452 50.5 56.5 64.8 69.1 72.4 74.8 76.7 79.4 81.4 301 16 317
QOhio
Northern........ 7.7 38.7 53.1 62.3 71.8 78.7 82.2 84.7 86,9 89.9 a1.5 878 48 926
Southern. .. . ... 21.9 435 54.1 58.1 69.3 73.9 79.0 82.1 83.9 87.2 89.7 329 20 349
Pennessee:
Eastern....... .. 135 64.1 75.3 79.9 82.9 91.1 94.7 96.7 96.7 97.7 98.7 304 16 320
Middle...... .. .. 1.1 47.2 64.2 72.2 84,1 89.8 92.0 83.8 94.9 96.9 97.4 352 12 364
Western. . ..., .. 3 7.7 15.3 22.3 48.8 53.3 57.1 60.6 62.7 67.6 84.3 287 10 297
Seventh
Circuit. .. .. 3.6 225 38.0 48.0 63.7 70.5 74.8 78.3 82.2 87.2 90.1 3,076 203 3,279
IHinois:
Northern. . .. .. 7 22.3 38.0 46.3 62.5 69.8 74.8 78.9 83.3 87.8 90.6 1,324 81 1,405
Eastern... ... ... 8.1 22.7 37.2 48.3 67.8 72.3 74.4 75.6 76.4 81.8 81.8 242 10 252
Southern. ... ... 6.7 22,3 348 46,9 64.3 69i6 73.7 75.9 81.7 88.8 93.3 224 32 256
indiana:
Northern...... .. 7.1 21.2 37.9 46.8 64.8 71.0 75.3 78.5 83.6 88.6 91.1 438 33 471
Southern. ... ... 1.6 25.1 43.8 62.9 77.1 85.1 87.1 91.3 93.1 94.9 96.9 450 30 480
Wisconsin:
Eastern...... .. 6.7 20.8 348 37.7 45.4 51.1 57.0 59.2 63.4 74.6 81.3 284 15 299
Western. . ... ... 7.9 24.6 325 42.1 55.3 64.9 72.8 78.1 80.7 84.2 87.7 114 2 116
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TABLE 61-—Continued

Cumulative percentages *

Numbers of defendants

Circuit
and Same 40 70 90 130 160 190 220 250 310 370 With  Without
District day daysand daysand daysand days and daysand days and days and days and daysand daysand data data Total
under under under under under under under under under under
tighth Circuit 8.1 41.7 59.5 66.4 76.8 81.6 85.7 88.4 91.0 93.2 94.9 3,313 155 3,463
Arkansas:
Eastern..... .... 10.8 28.1 49.3 57.6 68.8 76.4 85.8 88.9 91.7 93.4 95.1 288 9 297
Western. .. ... .. 4.2 333 60.4 67.7 83.3 86.5 89.6 89.6 92.7 94.8 95.8 96 11 107
lowa:
Northern........ 15.0 38.3 60.7 78.5 90.7 93.5 95.3 97.2 97.2 97.2 99.1 107 5 112
Southern....... 7.5 41.2 57.3 67.8 78.9 83.4 87.9 88.9 91.5 92.5 94.5 199 2 201
Minnesota.......... 12,5 36.5 57.3 64.9 78.3 84.3 88.9 91.0 91.9 94.2 94.9 433 13 446
Missouri:
Eastern......... 4.9 43.1 68.1 739 79.0 85.9 90.8 92.0 93.7 96.3 96.8 348 30 378
Western........ 3.9 55.1 710 75.9 84.7 87.7 90.2 92.3 93.9 95.9 97.1 1,157 48 1,205
Nebraska........... 10.7 30.7 39.1 46.5 65.1 71.6 75.8 78.6 83.3 85.1 87.9 215 25 240
North Dakota....... 11.6 30.5 49.4 60.4 65.9 67.7 70.1 76.8 90.9 95.7 97.6 164 3 167
South Dakota ...... 14,7 27.5 38.9 44.1 55.9 62.4 67.3 74.8 77.8 81.0 85.6 306 9 315
Ninth Circuit.. 12.3 39.5 57.1 64.9 75.4 80.3 83.4 85.8 87.4 89.9 91.4 11,006 454 11,460
Alaska.............. 11.2 46.8 60.5 67.3 75.1 81.0 83.9 85.4 89.3 90.7 92.2 205 27 232
Arizona............. 4.8 37.7 64.2 70.0 80.0 82.7 84.8 85.9 86.5 87.8 88.6 1,593 46 1,639
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California:

Northern...... ..
Eastern..

Central. .
Southern

Washington:
Eastern ..

Tenth Circuit

Colorado.....
Kansas......
New Mexico.
Oklahoma:

Northern.

Eastern. .

10.8 28.2 41.3 51.1 64.8 70.5 73.3 75.5 77.1 80.1 82.1 1,051 39 1,090
17.3 54.9 65.2 70.8 78.5 81.5 84.8 87.5 89.8 92.5 94.1 1,004 87 1,091
4.7 37.4 60.3 71.1 80.5 84.8 88.0 89.8 90.8 93.4 94.8 2,229 35 2,264
22.7 41.8 56.7 63.3 73.8 79.0 81.9 85.2 87.7 90.4 919 3,068 134 3,202
9.2 25.9 28.5 32.0 41.2 50.9 56.6 61.0 62.7 67.5 73.7 228 7 235
7.2 37.6 58.4 64.0 70.4 80.8 84.0 87.2 88.0 93.6 96.0 125 6 131
17.7 49.6 62.4 70.9 81.6 83.0 85.8 90.1 90.8 95.0 95.0 141 4 145
4.7 29.0 43.6 56.1 71.7 81.3 89.4 92.5 93.1 95.6 96.9 321 22 343
11.8 43.2 60.6 67.9 78.0 82.9 86.8 90.2 91.3 92.3 94.4 287 10 297
15.7 33.6 50.0 56.7 724 77.6 828 83.6 86.6 89.6 89.6 134 4 138
8.0 44.4 64.3 72.5 83.6 90.9 92.4 93.9 95.4 97.8 97.8 588 22 560
0 11.0 13.4 31.7 51.2 61.0 70.7 72.0 72.0 72.0 78.0 82 11 93
15.4 42.3 62.0 70.5 80.7 85.6 89.1 91.0 92.3 94.2 953 2,193 89 2,282
3.0 32.6 59.7 73.1 88.0 92.3 95.0 96.1 96.5 97.0 97.5 635 15 650
12.7 34.2 50.8 57.6 69.9 77.0 84.0 87.7 90.2 94.9 96.1 512 20 532
25.2 48.9 64.0 72.3 78.6 84.9 87.9 90.2 91.4 92.2 93.5 397 8 405
20.4 52.1 67.6 74.6 76.8 80.3 81.0 81.0 83.1 84.5 87.3 142 17 159
10.6 64.7 76.5 80.0 84.7 90.6 91.8 92.9 94.1 94.1 94.1 85 5 S0
17.6 46.0 75.6 80.4 87.2 88.0 91.2 92.8 83.6 94.0 94.8 250 11 261
16.0 37.0 44.4 48.1 64.2 72.8 74.1 75.3 77.8 88.9 95.1 81 12 93
64.8 85.7 87.9 93.4 98.9 100.0 1000 100.0 100.0 100.0 100.0 91 1 92

¢ The percentages are based on the number of defendants for whom
data was available. There is no reason to assume that the defendants for
whormn data was not available would be similarly distributed. In most dis-
tricts, however, the number without data is small enough so that this is not

a substantial concern.

The data in this table are subject to several important limitations and

qualifications, which are set forth in the accompanying explanation.
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APPENDIX L

LOCAL RULE 25 (B),
SOUTHERN DISTRICT OF FLORIDA

B. ARRAIGNMENTS IN CRIMINAL FELONY CASES

(1) Not guilty pleas. All United States
Magistrates in this District are authorized to
accept not guilty pleas, assign trial dates and
enter the standard discovery order of this
Court.

(2) Guilty or nolo contendere pleas. Before
a plea of guilty or nolo contendere is tendered
to any felony charge, the defendant and his
counsel shall file a written petition to enter
such a plea. The petition shall be presented to
a United States Magistrate in open court. The
United States Magistrate shall review the peti-
tion and determine whether it is presented
freely, voluntarily and with full understanding
of its contents. Upon such a determination, the
United States Magistrate shall recommend to
the District Court that the defendant appear
before a District Judge for acceptance of the
plea of guilty or nolo contendere pursuant to
Rule 11 of the Federal Rules of Criminal
Procedure.
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The United States Magistrate may also ob-
tain written authorization from the defendant
allowing a presentence investigation and report
to be presented to a District Judge prior to
the acceptance of the guilty plea. If a District
Judge has had access to a presentence investi-
gation report but does not accept the plea of
guilty or nolo contendere, the case may be trans-
ferred to another District Judge for trial.

A form entitled Petition to Enter Plea of
Gruilty/Nolo Contendere Plea has been prepared
by the Court. This form will be supplied by any
United States Magistrate or the Clerk of the
Court. ANl petitions to enter a plea of guilty
or nolo contendere shall be on the official form,

Notwithstanding any provision of this rule,
a District Judge may order the requirements
of this rule waived and accept a guilty or nolo
contendere plea in any case without a written
petition.
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TABLE 62

Trials Completed as a Percentage of Case Terminations

1976 1975 1974 1973 1972 1971

MA. ... 5.4 45 5.4 6.5 7.9 9.6
LAJE......... ... 111 12.1 12.7 11.6 11.4 12.0
FL/S............ . 11.1 15.9 16.2 l6.8 13.6 12.7
ca/C... L 11.1 10.2 12.5 16.0 16.8 19.7
MD........... 11.8 14.5 17.8 14,2 10.1 9.5
PAJE. ............ 15.0 14.4 14.1 139 14.1 13.0
KY/E.......... ... 10.3 10.8 12.4 17.6 16.0 18.6
AL/N........... . 14.2 198 19.3 18.6 22.1 20.9
NM....... 221 20.7 228 22.7 25.4 29.7
WI/E ... 8.9 8.2 8.9 9.6 7.7 8.8

All districts.... ... 12.7 12.9 13.2 13.8 13.1 13.9




Distribution of Long Trials (20 Days or More) Among United States District Courts

TABLE 63

Impact per judgeship

Impact per judge*

Long
L Number Number Number trials Total Average nNyumber Days Interval  Number Days Interval
District _of of of per long  length  ofjong  spenton (months) oflong spenton (months)
judges  trials  long 1,000  trial  oflong trials per long trials between trials per long trials between
trials  trials days trials judge  per judge longtrials judge  perjudge long trials
{5 years) peryear foreach (5years) peryear for each
judge judge
First Circuit:
Maine............ ... o 1 219 o 4.2 L
Massachusetts. .. ... .. 6 944 4 . 96 24.0 .67 3.2 S0 71 3.42 84.2
New Hampshire. .. .. .. 1 367 O e
Rhode island. . ... .. .. 2 248 5 20.2 214 42.8 2.5 21.4 20.2 2.5 21.4 24.0
Puerto Rico........... .. 3 760 2 2.6 51 25.5 .67 3.4 2.6 76 3.9 79.1
Second Circuit:
Connecticut ... .. .. .. . 4 911 6 6.6 193 32.2 1.50 9.6 6.6 1.53 9.9 39.1
Northern New York ..., 2 350 ... O e e e
Eastern New York..... . 9 2,021 15 7.4 439 29.3 1.67 9.7 7.4 1.84 10.8 32.5
Southern New York. . .. 27 3,799 44 11.6 1,354 30.8 1.63 10.0 11.6 1.91 11.8 314
Western New York. .. .. 3 573 2 ... 73 36.5 67 4.9 35 71 5.2 84.6
Vermont:. .. ... ... ... ... 2 521 o ... O
Third Circuit:
Delaware. . ..... ... ... 3 271 o ... O e
New Jersey. . .......... 9 1,604 15 9.3 476 31.7 1.67 10.6 .36 1.86 11.8 32.2
Eastern Pennsylvania.. 19 3,232 19 5.9 569 29.9 1.00 6.0 60 1.09 6.5 55.2
Middle Pennsylvania. .. 4 1,200 1 8.3 54 54.0 25 2.7 240 .25 2.7 2358
Western Pennsylvania . 10 2,101 10 4.7 326 32.6 1.00 6.5 60 1.03 6.7 57.9
Virgin islands........ ... 2 703 o . ... O
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Fourth Circuit:

Eastern North Carolina.
Middle North Carolina..
Western North Carolina.
South Carolina........ ..
Eastern Virginia.. ... ..
Western Virginia. .......
Northern West Virginia.
Southern West Virginia.
Fifth Circuit:
Northern Alabama. ....
Middle Alabama... .. ...

Northern Florida.. .. ...
Middle Florida.... .. ...
Southern Florida ... ..
Northern Georgia.......
Middle Georgia ....... ..
Southern Georgia......
Eastern Louisiana..... .
Middle Louisiana. ... ...
Western Louisiana. ... ..
Northern Mississippi...
Southern Mississippi. ..
Northern Texas.........
Eastern Texas ....  .....

Western Texas. ..., .. ..
Canal Zone. ... ........

NN W

1%
2Ve

—OOWOWNBE = OGN

1,598
390
498
708

1,127

2,227
279
327
610

1,660
567
572
473
1,843
2,428
2,279
577
591
2,538
185
795
677
735
1,542
902
2,195
1,155
761

14 8.7
o ...
o ...
o ...
o ...... ...
1*
O ...
0.
o ...

3 1.8
o
32 5.2
1 2.1

14 7.6
5 2.0
5 2.2

1 1.7
L .
1 4
0 ...
o ...
10

1 1.4
2 1.3

1 1.1

8 3.6

2 1.7

1 1.3

118

84
22
586
2156
133
21

24

22
50
26
214
57
21

6¥1



TABLE 63—Continued

impact per judgeship

impact per judge®

Lon
Number Number Number trial% Total Average Number Days Interval Number Days Interval
District of of of per long length of long spenton (months) of long spenton  (months)
judges  trials long 1,000 trial of long trials per long trials between trials per long trials between
trials trials days trials judge per judge long trials  judge per judge long trials
{5 years) peryear foreach  (5years) peryear foreach
judge judge
Sixth Circuit:
Eastern Kentucky...... 2% 789 2 2.5 59 29.5 .80 4.7 75 95 5.6 60.3
Western Kentucky...... 3% 515 1 1.9 39 39.0 .28 2.2 210 .32 2.5 106.4
Eastern Michigan.. ... .. 10 2,406 31 129 1,058 34.1 3.10 21.2 19.3 3.35 22.9 17.9
Western Michigan. ... .. 2 439 3 6.8 77 25.7 1.5 7.7 40 1.56 8.0 38.4
Northern Chio........... 8 2,593 10 3.8 288 28.8 1.25 7.2 48 1.28 7.4 45.8
Southern Chio.... ...... 5 834 1 1.2 36 36.0 .2 1.4 300 .23 1.7 259.8
Eastern Tennessee.... .. 3 1,094 1 9 28 28.0 33 1.9 100 .33 1.1 100.0
Middie Tennessee...... 2 838 1 1.2 22 22.0 .5 2.2 120 .52 2.3 116.2
Western Tennessee. .. .. 3 1,061 3 2.8 85 28.3 .01 5.7 60 1.04 5.9 57.9
Seventh Circuit:
Northern Illinois ........ 13 1,823 29 15.9 976 33.6 2.23 15.0 26.9 2.41 16.2 24.8
Eastern Hlinois....... .. 2 630 o .......... O e
Southern Hlinois. ... ... 2 280 1 3.6 26 26.0 .5 2.6 120 .5 2.6 120.0
Northern Indiana........ 3 773 i 1.3 29 29.0 .33 1.9 100 .37 2.2 160.7
Eastern indiana......... 4 1,049 4 3.8 128 320 .01 6.4 60 .01 6.4 60.0
Eastern Wisconsin...... 3 378 4 10.6 113 28.2 1.33 7.5 45 1.70 9.6 35.2
Western Wisconsin ... .. 1 178 1 5.6 32 32.0 .01 6.4 60 .01 6.4 60.0
Eighth Circuit:
Eastern Arkansas....... 2 732 4 5.5 102 255 .02 10.2 30 2.05 10.4 29.2
Western Arkansas.. .. .. 2 357 0o .......... O e
Northern lowa... ... .. .. 1% 223 2 9.0 138 69.0 1.33 18.4 45 1.33 18.4 45.0
Southern fowa........., 1% 569 o ... O
Minnesota......... ... .. 4 1,137 12 10.5 761 63.4 3.0 38.0 20 3.15 39.9 19.1
Eastern Missoyri....... 4 1,117 1 .9 20 20.0 .25 .1 240 .26 1.0 233.2
Western Missouri....... 4 1,085 1 9 33 33.0 .25 1.6 240 .25 1.6 240.0
Nebraska............... 3 654 3 4.6 68 22.7 .01 4.5 60 1.08 4.9 55.3
Northern Dakota........ 2 327 2 6.1 60 30 .01 6 60 1 6.0 60.0
Southern Dakota........ 2 463 1 2.1 122 122.0 5 12.2 120 5 12.2 120.0
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North Circuit:

Alaska. . ................ 2 147 o .......... £
Arizona ................ 5 2,169 4 1.8 107 26.7 8 4.3 75 81 4.3 73.7
Northern California . ... 11 2,373 32 13.5 974 30.4 2.9 17.7 20.6 3.15 19.2 19.0
Eastern California...... 3 649 9 13.9 276 30.7 3.0 18.4 20 03 18.4 20.0
Central California....... 16 3,482 29 8.3 1,107 38.2 1.8 138 33.1 1.90 14.5 31.5
Southern Californja. ... 5 1,388 7 5.3 248 354 1.4 9.9 42.8 1.49 10.6 40.1
Hawaii.................. 2 187 4 21.4 92 23.0 2.0 9.2 30 2.17 10.0 27.6
idaho................... 2 183 1 5.5 70 70.0 5 7 120 50 7.0 119.5
Montana.............. .. 2 329 1 3.0 21 21.0 5 2.1 120 5 2.1 120.0
Nevada... ............. 2 439 2 4.5 43 21.5 1 4.3 60 1 4.3 60.0
Oregon... .............. 3 1,089 2 1.8 54 27.0 67 36 0 .73 3.9 82.3
Eastern Washington, ... 1% 280 O .......... O e et
Western Washington, ... 3% 872 1 1.1 20 20.0 28 1.1 210 31 1.2 192.5
Guam................... 28 ... L0 S O O O PPN
Tenth Circuit:
Colorado................ 4 1,521 1 .6 20 20.0 2 1 240 27 1.1 225.3
Kansas................. 4 882 6 6.8 163 27.2 1.5 8.1 40 1.58 8.6 37.9
New Mexico............ 3 1,137 1 9 32 32.0 .33 2.1 180 .34 2.18 176.0
Okiahoma...... ... ..., 6b 1,372 2 1.4 65 32.5 .33 2.2 180 34 2.24 173.9
Utah.................... 2 413 1 2.4 44 44.0 5 4.4 120 .50 4.4 120.0
Wyoming. .. ............ 1 243 o.......... O
District of Columbia. ... 15 3,406 ) 3 377 34.3 .73 5.0 81.8 0.74 5.0 81.4

*Adjusted for vacancies during five-year period. 5 All three districts—shared judges.



TABLE 64

Distribution of Long Trials (20 Days or More) by Circuit

Impact per judgeship

Impact per judge®

Number Long trials Average Days spent Interval Days spent Interval
Circuit Number of long per 1,000 Total long length of Number of on long (months)  Number of on long {months)
of trials trials trials trial days long trials long trials trials per between long trials  trials per between
per judge judge per long trials per judge judge per long trials
(5 years) year for each (5 years) year for each
judge judge
First. ... ....... 2,538 11 43 362 32.9 .85 5.57 70.9 .80 5.9 66.8
Second 8,175 67 .81 2,059 30.73 1.42 8.76 42.1 1.61 9.9 37.3
Third. .......... 9,106 47 .51 1,478 31.45 1.00 6.29 60.0 1.07 6.7 56.0
Fourth... ... .... 7,765 14 .18 482 34.42 45 3.11 133 .48 3.3 125.8
Fifth. ... ... ... 22,648 50 22 1,601 32.02 .67 4.27 a0 .69 4.4 86.4
Sixth............ 10,559 53 50 1,692 31.92 1.36 8.68 44.1 1.46 9.3 41.1
Seventh. ... 5,341 40 .75 1,304 32.6 1.43 39.31 42 1.54 10.0 39.0
Eighth... . ... ... 6,764 26 .38 1,304 50.15 1.00 10.03 60 1.02 10.3 58.4
Ninth. ... .. ..... 13,884 91 .65 3,013 33.11 1.54 10.21 389 1.63 10.8 36.7
Tenth........... 5,568 11 .20 324 29.45 .55 3.24 109.1 57 3.36 105.1
All courts... 95,624 419 44 13,829 33.00 1.05 6.91 57.3 1.11 7.34 53.9

sAdjusted for vacancies during five-year period.
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APPENDIX M

NOTES ON COUNTING OPINIONS
PREPARED AND PUBLISHED

Tables 28 and 29 and figure 4 are based on a
tabulation of all opinions published in Federal
Supplement and Federal Rules Decisions dur-
ing the period January, 1973-June, 1974. We
tabulated opinions this way because the only
basis on which opinion writing could be meas-
ured was from published sources. Although
differences among judges in the proportion of
opinions published may be great, casting some
doubt on the usefulness of the figures in these
tables, we feel that the tables show important
findings. The differences shown ameng courts’
publication rates are so great that they seem
likely to be significant. There is also a positive
reason for interest in the number of published
opinions, as opposed to opinions prepared and
not published. It would appear logical that
preparation of an opinion for publication would
normally take longer than preparation for the
parties only.

There are several reasons to think that these
figures roughly represent relative rates of opin-
ion preparation in a satisfactory way. First,

judges are under some pressure from attorneys
and West Publishing Company to publish all
of their written opinions. Second, differences
shown among courts are supported by our
observations in the various districts, Third, the
attempt to control publication policy repre-
sented by table 29 does not show substantially
different results from those in table 28.

Findings of fact and conclusions of law are
probably the tasks represented most poorly.
They are prepared in some form in all nonjury
cases, though in some courts the judge may de-
liver findings and conclusions orally. Judges
may differ more widely in their publications
habits regarding findings and conclusions than
in other types of work. We can show, however,
that the courts with high publication rates do
not appear so simply because more findings and
conclusions are published. For example, only 39
of the 447 published opinions in Fastern Penn-
sylvania concerned final judgment in nonjury
cases, compared to a larger portion in other
places.
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