CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Different Rules for Excuse-Based Absentee Voting
and Pandemic-Related Mail Voting

Organization for Black Struggle v. Ashcroft
(Brian C. Wimes, W.D. Mo. 2:20-cv-4184)

A district judge determined that it was not proper to require voters
who were voting by mail because of social distancing made necessary
by an infectious pandemic to mail in their ballots while allowing vot-
ers voting absentee because of another excuse to hand-deliver their
ballots. The judge did not enjoin rejection of mailed-in ballots with
errors even without notice and opportunities to cure the errors. The
court of appeals stayed the district judge’s injunction, finding rea-
sonable a decision not to expand opportunities for hand-delivering
ballots before election day during a pandemic.

Subject: Absentee and early voting. Topics: Early voting;
absentee ballots; equal protection; Covid-19; interlocutory appeal;
class action.

At a time when opportunities to vote by mail in Missouri were expanded be-
cause of social distancing made necessary by the global Covid-19 infectious
pandemic, five organizations filed a federal complaint on Thursday, Septem-
ber 17, 2020, in the Western District of Missouri against state and county elec-
tion officials challenging (1) electronic acceptance of excuse-based absentee-
ballot requests but not pandemic-related mail-ballot requests, (2) rejection of
ballots for immaterial technicalities, and (3) lack of mandatory opportunities
to cure technical defects.! With their complaint, the plaintiffs filed a motion to
certify a class of 116 local election authorities.” Two days later, the plaintiffs
filed a motion for a temporary restraining order and a preliminary injunction.’

On Monday, Judge Brian C. Wimes set the case for a telephonic status con-
ference on the following Thursday, providing contact information to counsel
by email.*

Judge Wimes granted the plaintiffs some relief on October 9.

The Court recognizes Plaintiffs’ argument is somewhat counter-intui-
tive. Plaintiffs are seeking the opportunity for remote voters, who were
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hoping to avoid exposure to the coronavirus by voting remotely, to go to the
polling places those voters were trying to avoid. However, allowing all remote
voters to deliver his or her completed ballot in person to the [local election
authority (LEA)] provides for all remote voters, and not just those eligible to
vote absentee, to avoid the potential risk of coronavirus that they might oth-
erwise not be able to avoid at their polling place on election day.

In sum, considered alone, requiring a remote voter to put a ballot in a
mailbox does not sound like a particularly arduous or severe burden. How-
ever, Defendants have presented no reasonable justification for different
treatment of remote voters. On this basis, because the right to vote is at issue
and the risk is total disenfranchisement even if the voter does everything
right, and because the Defendants already have a scheme in place to accom-
modate remote ballots, the Court finds Plaintiffs likely to succeed on the mer-
its of Count I as it relates to the manner in which remote ballots can be re-
turned to the election authority.®

But Judge Wimes denied relief from requirements that mailed ballots be
submitted without errors, because voters do not have a constitutionally pro-
tected right to vote by mail.”

Because of the nearness of the November 3 election, he required Missouri’s
election officials to accept remote ballots in person but not remote-ballot ap-
plications.®

He stayed his injunction pending appellate review,” and the court of ap-
peals stayed the injunction on October 23 by a vote of two to one.' The ma-
jority concluded that it was reasonable for the state to grant expanded oppor-
tunities to vote by mail while limiting personal contact between voters and
election officials."" The court of appeals granted a joint motion to dismiss the
appeal a month after the election.'?

In 2021, Judge Wimes dismissed an amended complaint in large part be-
cause the election was over."
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