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I ntroduction

National security cases often pose unusual and challenging case-management is-
sues for the courts. Evidence or arguments may be classified; witnesses or the jury
may require special security measures; attorneys’ contacts with their clients may
be diminished; other challenges may present themselves.

The purpose of this Federal Judicial Center resource is to assemble methods
federal judges have employed to meet these challenges so that judges facing the
challenges can learn from their colleagues’ experiences.

These case studies include background factual information about a selection
of national security cases as well as descriptions of the judges’ challenges and so-
lutions. The information presented is based on a review of case files and news
media accounts and on interviews with the judges.

Hyperlinks. An Acrobat copy of this document posted within the judiciary at
FJC Online includes hyperlinks among the footnotes. Embedded in citations to
published opinions are hyperlinks to their Westlaw postings. Citations to unpub-
lished orders and opinions often include hyperlinks to copies of the documents
available at FJC Online. Embedded in citations to other court documents are
hyperlinks to the relevant court’s PACER site.
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First World Trade Center Bombing

United Sates v. Salameh (Kevin Thomas
Duffy, SD.N.Y.) and United States v. Abdel
Rahman (Michael B. Mukasey, SD.N.Y.)

On Friday, February 26, 1993, a bomb exploded in the parking garage of the
World Trade Center in Manhattan, killing six people and injuring more than one
thousand.

The Bombing of the World Trade Center

On April 24, 1992, Ahmad Mohammad Aja moved from Houston, Texas, to Pa-
kistan, where he attended a terrorist training camp called “Camp Khaldan” on the
border between Afghanistan and Pakistan.? He learned how to make bombs, and
he met Ramzi Ahmed Y ousef.®> On September 1, 1992, Ajaj and Yousef entered
the United States using false identities.* Ajaj’s passport was discovered to be a
forgery.” He was indicted in the Eastern District of New York, where John F.
Kennedy International Airport is located, and imprisoned for six months on a
guilty plea® Yousef was stopped for traveling on an Iragi passport without a visa
but released on his own recognizance because the detention center was full.’

In the United States, Yousef assembled a conspiracy of terrorists.® With the
assistance of Mahmoud Abouhalima, Y ousef and Mohammad A. Salameh rented

1. The 9/11 Commission Report 280 (2004); id. at 71 (“The ensuing explosion opened a hole
seven stories up.”); United States v. Yousef, 327 F.3d 56, 79 (2d Cir. 2003); United Statesv. Sa-
lameh, 152 F.3d 88, 107-08 (2d Cir. 1998); United States v. Salameh, 54 F. Supp. 2d 236, 245
(S.D.N.Y. 1999); United States v. El-Gabrowny, 876 F. Supp. 495, 496 (S.D.N.Y. 1994); United
States v. Salameh, 856 F. Supp. 781, 782 (S.D.N.Y. 1994); United States v. El-Gabrowny, 825 F.
Supp. 38, 39-40 (S.D.N.Y. 1993); see Ralph Blumenthal, Accounts Reconstruct Planning of Trade
Center Explosion, N.Y. Times, May 26, 1993, at B1; Robert D. McFadden, Blast Hits Trade Cen-
ter, Bomb Suspected, N.Y. Times, Feb. 27, 1993, at 11; Christopher S. Wren, U.S. Jury Convicts 3
in a Conspiracy to Bomb Airliners, N.Y. Times, Sept. 6, 1996, at 1.

2. Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107; Salameh, 54 F. Supp. 2d at 246, 290.

3. The 9/11 Commission Report 73 (2004); Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107.

4. The 9/11 Commission Report 72 (2004); Yousef, 327 F.3d at 78, 135; Salameh, 152 F.3d at
107; Salameh, 54 F. Supp. 2d at 246, 291; see Blumenthal, supra note 1; Mary B.W. Tabor, Man
Held in Bombing but Is Not Charged, Lawyer Says, N.Y. Times, May 6, 1993, at B3; Wren, supra
note 1.

5. Salameh, 152 F.3d at 107; Salameh, 54 F. Supp. 2d at 246, 294; see Blumenthal, supra note
1

6. Salameh, 152 F.3d at 107, 109, 118-20 (noting that the guilty plea was entered on Oct. 6,
1992); Salameh, 54 F. Supp. 2d at 246, 294; Docket Sheet, United Statesv. Ajaj, No. 1:92-cr-993
(E.D.N.Y. Sept. 14, 1992) (noting a judgment on Jan. 13, 1993); see Blumenthal, supra note 1;
Tabor, supra note 4.

7. Yousef, 327 F.3d at 78 n.2; Salameh, 152 F.3d at 107; see Richard Bernstein, Inspector Tes-
tifies She Urged No Asylum for Blast Suspect, N.Y. Times, Nov. 16, 1993, at B3; Blumenthal,
supra note 1.

8. Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107; Salameh, 54 F. Supp. 2d at 246.
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in Jersey City, New Jersey, a storage unit and an apartment, where they made and
stored explosive materials.’ Nidal Ayyad, a chemical engineer, acquired the ex-
plosives.®®

On February 23, 1993, Salameh rented a Ryder van, which the conspirators
loaded with explosive materials.** Three days later, Yousef and Eyad Ismoil
drove the van-bomb to the World Trade Center, where they exploded the bomb by
timer at 12:18 p.m.*2

Ayyad anonymously contacted the New York Daily News by telephone and
the New York Times by mail to take responsibility for the bomb as retaliation for
the United States’ support of Israel.® His DNA was found on the New York
Ti rﬂes envelope, and a draft of the letter to the Times was found on his comput-
er.

Investigators discovered the van’s vehicle identification number in the bomb’s
debris.®> Salameh was arrested when he returned to the Ryder rental office on
March 4 to recover a $400 rental deposit on the destroyed van, which he had re-
ported stolen.*®

9. Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107-08; Salameh, 54 F. Supp. 2d at 246-47;
see Richard Bernstein, 4 Are Convicted in Bombing at the World Trade Center That Killed 6,
Sunned U.S, N.Y. Times, Mar. 5, 1994, at 11; Blumenthal, supra note 1; Robert D. McFadden,
Agents Sep Up Search for Bombing Suspect s Links, N.Y. Times, Mar. 6, 1993, at 11; Alison Mit-
chell, Chemical Engineer Is Held in the Trade Center Blast, N.Y. Times, Mar. 11, 1993, at A1
[hereinafter Engineer Held]; Alison Mitchell, U.S. Widens Charges in Trade Center Bombing,
N.Y. Times, May 27, 1993, at B4 [hereinafter U.S. Widens Charges].

10. The 9/11 Commission Report 72 (2004); Salameh, 152 F.3d at 107-08; Salameh, 54 F.
Supp. 2d at 247; see Bernstein, supra note 9; Mitchell, Engineer Held, supra note 9.

11. Salameh, 152 F.3d at 108; Salameh, 54 F. Supp. 2d at 246-47; United States v. El-
Gabrowny, 876 F. Supp. 495, 497 (S.D.N.Y. 1994); United States v. El-Gabrowny, 825 F. Supp.
38, 40 (S.D.N.Y. 1993); see Blumenthal, supra note 1; Ralph Blumenthal, Insistence on Refund
for a Truck Resultsin an Arrest in Explosion, N.Y. Times, Mar. 5, 1993, at A1 [hereinafter Insis-
tence on Refund]; Robert D. McFadden, Jersey City Man Is Charged in Bombing of Trade Center
After Rented Van Is Traced, N.Y. Times, Mar. 5, 1993, at Al.

12. Yousef, 327 F.3d at 79, 135; Salameh, 152 F.3d at 108; see Bernstein, supra note 9; Blu-
menthal, supra note 1; Wren, supra note 1; see also Benjamin Weiser, Man Accused of Delivering
a Bomb Said He Believed It Was Soap, N.Y. Times, Oct. 16, 1997, at B3 (reporting testimony that
Ismoil thought the van carried soap).

13. Salameh, 152 F.3d at 108; Salameh, 54 F. Supp. 2d at 247; see Bernstein, supra note 9; Ri-
chard Bernstein, Telephone Threat After Blast Is Played at World Trade Center Bombing Trial,
N.Y. Times, Dec. 10, 1993, at B3; Blumenthal, supra note 1; Alison Mitchell, Letter Explained
Motive in Bombing, Officials Now Say, N.Y. Times, Mar. 28, 1993, at 11.

14. Salameh, 152 F.3d at 129; Salameh, 54 F. Supp. 2d at 247; see Blumenthal, supra note 1,
Mary B.W. Tabor, Questions Linger in Explosion Case, N.Y. Times, Sept. 14, 1993, at B1.

15. Yousef, 327 F.3d at 79, 135; El-Gabrowny, 876 F. Supp. at 497; El-Gabrowny, 825 F.
Supp. at 40; see Blumenthal, supra note 1; Blumenthal, Insistence on Refund, supra note 11;
M cFadden, supra note 11.

16. The 9/11 Commission Report 72 (2004); Yousef, 327 F.3d at 79, 135; Salameh, 152 F.3d at
108; Salameh, 54 F. Supp. 2d at 247; see Bernstein, supra note 9; Blumenthal, supra note 1; Blu-
menthal, Insistence on Refund, supra note 11; McFadden, supra note 9; McFadden, supra note 11.

It was reported that Salameh had also returned to the rental office the day after the rental to re-
place a missing rearview mirror, creating a “mystery of why someone who intended to use a
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Abouhalima fled to Egypt after the explosion, and he was arrested by Egyp-
tianlgauthorities on March 13.*" He was returned to the United States on March
25.

Y ousef and Abdul Rahman Y asin, another conspirator, also fled the country.™®
It was not until February 7, 1995, that Y ousef was captured in Pakistan.”® Ismoil
was apprehended in Jordan on July 30, 1995.% Yasin, who was questioned but
released by the FBI after the bombing, remains a fugitive.?

Ajaj was released from his six-month sentence on March 1, 1993.2 On March
9, he was rearrested on an immigration detainer.*

Salameh and Ayyad were indicted in the Southern District of New York on
March 17, 1993.%* The court assigned the case to Judge Kevin Thomas Duffy.?

rented van for a bombing would let himself be seen repeatedly by witnesses.” McFadden, supra
note 9.

17. Salameh, 54 F. Supp. 2d at 247, 269-70; see Alison Mitchell, Bombing Suspect Flown to
U.S After 10 Daysin Egypt’s Custody, N.Y. Times, Mar. 25, 1993, at A1

18. See Mitchell, supra note 17.

19. The 9/11 Commission Report 72 (2004); Salameh, 152 F.3d at 108, 135; see Tabor, supra
note 14 (reporting the government’s offering $2 million rewards each for Yousef and Yasin);
Wren, supra note 1.

20. Salameh, 152 F.3d at 108 n.2, 135; United States v. Yousef, 925 F. Supp. 1063, 1065
(S.D.N.Y. 1996); see David Johnston, Fugitive in Trade Center Blast Is Caught and Returned to
U.S, N.Y. Times, Feb. 9, 1995, at 1; James C. McKinley, Jr., Suspected Bombing Leader Indicted
on Broader Charges, N.Y. Times, Apr. 14, 1995, at 3; Wren, supra note 1 (reporting that, “Until
his arrest in Pakistan in 1995, the United States considered him the most wanted fugitive alive,
with a$2 million reward for his capture.”).

21. Yousef, 327 F.3d at 79, 135; United States v. Y ousef, No. 1:93-cr-180, 1999 WL 714103,
at *1 (S.D.N.Y. Sept. 13, 1999); see Docket Sheet, United States v. Salameh, No. 1:93-cr-180
(S.D.N.Y. Mar. 17, 1993) [hereinafter S.D.N.Y. Salameh Docket Sheet] (noting the filing on Aug.
3, 1995, of a seventh superseding indictment against Yousef, Yasin, and Ismoil); see also James
C. McKinley, Jr., Suspect Is Said to Be Longtime Friend of Bombing Mastermind, N.Y. Times,
Aug. 4, 1995, at 1.

22. Salameh, 152 F.3d at 108 n.2; Salameh, 54 F. Supp. 2d at 254; see Alison Mitchell, U.S.
Informer Is New Suspect in Bomb Plot, N.Y. Times, Aug. 5, 1993, at B1; Robert F. Worth, Second
Attack on Iraq Prisonin 48 Hours Wounds 5 Iraqis, N.Y. Times, Apr. 5, 2005, at A9.

Although a fugitive with a $25 million reward offered for his capture, he was interviewed by
Ledey Stahl for CBS News’ 60 Minutes on May 23, 2002. See Tina Kelley, Suspect in 1993
Bombing Says Trade Center Wasn't First Target, N.Y. Times, June 1, 2002, at A10 (reporting that
Yasin originaly wanted to blow up Jewish neighborhoods in Brooklyn, but Yousef thought de-
stroying the World Trade Center would be more effective).

23. Salameh, 152 F.3d at 108; Tabor, supra note 4.

24, Salameh, 152 F.3d at 108; Tabor, supra note 4.

25. SD.N.Y. Salameh Docket Sheet, supra note 21; see Ralph Blumenthal, Suspect in Blast
Believed to Be in Pakistan, N.Y. Times, Mar. 18, 1993, at B4; see also Mitchell, Engineer Held,
supra note 9 (reporting Ayyad’s arrest on Mar. 10, 1993).

26. S.D.N.Y. Salameh Docket Sheet, supra note 21; see Mayr B.W. Tabor, As Trial Is St in
Explosion, Hunt Widens, N.Y. Times, Apr. 2, 1993, at B1.

Tim Reagan interviewed Meghan Silhan, Judge Duffy’s law clerk, by telephone on July 23,
2007.
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On March 31, a superseding indictment added Abouhalima and Y ousef as defen-
dants.?’ The next day, the court ordered the parties and their attorneys not to dis-
cuss publicly anything related to the case.?® The court of appeals vacated this gag
order as overbroad on April 30.%

Bilal Alkaisi turned himself in on March 24, 1993,* and a second superseding
indictment added him as a defendant on April 7.3' Because evidence against him
was weaker than evidence against the others, his prosecution was severed.* On
May 9, 1994, he pleaded guilty to an immigration violation and agreed to be de-
ported.*® Judge Duffy sentenced him on July 13 to one year and eight months in
prison, which was four months more than the time already served.®

A third superseding indictment added Ajgj as a defendant on May 26, 1993.%°
A fourth superseding indictment added the fugitive Yasin as a defendant on Au-
gust 4.%° Salameh, Ayyad, Abouhalima, Ajaj, Yousef, and Yasin were named as
defendants in a fifth superseding indictment filed on September 1.3

Jury selection in the trial against Salameh, Ayyad, Abouhalima, and Ajg be-
gan on September 14.% The court issued 5,000 extra jury summonses to assemble

The Southern District of New York’s 2006 Milton Pollack Fellow, Philip J. Gross, also pre-
pared a report on challenges to the district’s judges in terrorism cases. Philip J. Gross, Guide to
High Security & Terrorism Cases (2006).

27. United Statesv. Yousef, 327 F.3d 56, 135 (2d Cir. 2003); S.D.N.Y. Salameh Docket Shest,
supra note 21; see Ralph Blumenthal, Missing Suspect Charged in Trade Center Bombing, N.Y.
Times, Apr. 1, 1993, at B3.

28. United States v. Salameh, 992 F. 2d 445, 446 (2d Cir. 1993); see Tabor, supra note 26.

29. Salameh, 992 F. 2d 445; see United States v. Salameh, No. 1:93-cr-180, 1993 WL 364486,
at *1 (S.D.N.Y. Sept. 15, 1993); see David Margolick, Ban on Press Statements in Trade Center
Bombing Case Is Overturned, N.Y. Times, May 1, 1993, at 127.

30. See Blumenthal, supra note 1; Mitchell, supra note 17.

31. SD.N.Y. Salameh Docket Shest, supra note 21.

32. See Bernstein, supra note 9; Mitchell, supra note 22; Tabor, supra note 14; Mary B.W.
Tabor, Trade Center Defendant Agrees to a Plea Bargain, N.Y. Times, May 10, 1994, at B3. A
sixth superseding information against Alkaisi was filed on May 9, 1994. S.D.N.Y. Salameh Dock-
et Sheet, supra note 21.

33. SD.N.Y. Salameh Docket Sheet, supra note 21; see Tabor, supra note 32.

34. SD.N.Y. Salameh Docket Sheet, supra note 21; see Ronald Sullivan, Bombing Figure
Gets 20 Months for an Immigration Violation, N.Y. Times, July 14, 1994.

35. S.D.N.Y. Salameh Docket Sheet, supra note 21; see Mitchell, U.S. Widens Charges, supra
note 9.

36. S.D.N.Y. Salameh Docket Sheet, supra note 21; see Mitchell, supra note 22.

37. United States v. Salameh, 152 F.3d 88, 108 (2d Cir. 1998); S.D.N.Y. Salameh Docket
Sheset, supra note 21.

38. SD.N.Y. Salameh Docket Sheet, supra note 21; see Ralph Blumenthal, Jury Selection
Sartsin World Trade Center Case, N.Y. Times, Sept. 15, 1993, at B1; Tabor, supra note 14.

Judge Duffy does not use jury questionnaires. United States v. Salameh, No. 1:93-cr-180, 1993
WL 364486, at *2 (S.D.N.Y. Sept. 15, 1993) (“There has been . . . absolutely no showing that jury
guestionnaires are of any particular help in the selection of ajury in highly publicized cases where
asearching voir dire is conducted.”); see Gross, supra note 26, at 23-24.
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ajury pool for the case.* Opening arguments began on October 5.*° The jury be-
gan its deliberations on February 23, 1994, and convicted the defendants on
March 4.**

Between conviction and sentencing, the defendants dismissed their attor-
neys.*? Salameh, Abouhalima, and Ajaj sought to hire as sentencing attorneys the
law firm representing other defendants in a related trial, which is described be-
low.* Judge Duffy ruled that this would present an unacceptable conflict,** so the
four defendants appeared at sentencing pro se.®®

On May 24, 1994, the court sentenced each of the four defendants to 240
years in prison.”® Judge Duffy arrived at 240 years by computing the remaining
life expectancies of the six killed victims, which summed to 180 years, and add-
ing 60 years, which is the mandatory sentence for two counts of assault on a fed-
eral officer.’

On August 4, 1998, the court of appeals affirmed the convictions, but re-
manded for resentencing, holding that the defendants did not effectively waive
their rights to counsel at sentencing.*® Judge Duffy resentenced the defendants in
October 1999 to prison terms ranging from 108 years and four months to 117
years and one month.*® The terms varied according to the defendants’ ages, be-
cause for some of the counts, Judge Duffy used a sentencing method recently ap-
proved by the court of appeals of imposing a sentence of one month less than a
defendant’s life expectancy if the sentencing guidelines suggested a life term, but
at the time of the crime the guidelines specified that life terms would be decided

39. See Blumenthal, supra note 38; Mary B.W. Tabor, Jury Pool to Be Expanded by 5,000 for
Trade Center Trial, N.Y. Times, Sept. 3, 1993, at B1.

40. See Richard Bernstein, Hints of Confrontation in Opening Statements, N.Y. Times, Oct. 5,
1993, at B4.

41. Salameh, 152 F.3d at 108, 135; United States v. Salameh, 856 F. Supp. 781, 782 (S.D.N.Y.
1994); S.D.N.Y. Salameh Docket Sheet, supra note 21; see Bernstein, supra note 9; Richard
Bernstein, Jurors Begin Deliberations in Blast Case, N.Y. Times, Feb. 24, 1994, at B1; Wren,
supra note 1.

42. Salameh, 152 F.3d at 161; Salameh, 856 F. Supp. at 782; see Richard Bernstein, 4 Defen-
dants Ask Lawyers Be Changed, N.Y. Times, Apr. 27, 1994, at B2.

43. Salameh, 856 F. Supp. at 782 (noting a desire to hire William Kunstler and Ronald Kuby,
who were counsel for Siddig Ibrahim Siddig Ali and Ibrahim el-Gabrowny in arelated prosecution
before Judge Mukasey); see United States v. Rahman, 861 F. Supp. 266, 272 (S.D.N.Y. 1994); see
also Bernstein, supra note 42; Gross, supra note 26, at 10.

44, Salameh, 856 F. Supp. 781; see Gross, supra note 26, at 10. The court of appeals denied
the defendants’ petition for a writ of mandamus. Docket Shest, In re Abouhalima, No. 94-3038
(2d Cir. Apr. 21, 1994) (noting denial of the writ on May 3, 1994); see Rahman, 861 F. Supp. at
272.

45, Salameh, 152 F.3d at 161.

46. 1d. at 108; Salameh, 856 F. Supp. at 782; S.D.N.Y. Salameh Docket Sheet, supra note 21;
see Richard Bernstein, Trade Center Bombers Get Prison Terms of 240 Years, N.Y. Times, May
25,1994, at A1, Gross, supra note 26, at 10-11; Wren, supra note 1.

47. See Bernstein, supra note 46; Gross, supra note 26, at 11.

48. Salameh, 152 F.3d at 161; see Convictions Are Upheld in Trade Center Case, N.Y. Times,
Aug. 5, 1998, at B6; Gross, supra note 26, at 11.

49, United Statesv. Salameh, 261 F.3d 271, 275 (2d Cir. 2001).
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by the jury, which had made no such determination in this case.®® On August 6,
2001, the court of appeals affirmed.>

Plotsto Bomb New York Landmarks

When Salameh rented the van used to bomb the World Trade Center, he used as
identification a New York driver’s license with an address belonging to Ibrahim
el-Gabrowny.>* On March 4, 1993, federal agents searched el-Gabrowny’s home,
where they found stun guns and taped messages from el-Gabrowny’s cousin, El
Sayyid Nosair, urging aggressive reactions to Jewish immigration to Israel.>
Agents found el-Gabrowny near his home, and he was belligerent when frisked.>
He was discovered to have fraudulent Nicaraguan passports for Nosair and No-
sair’s family.”

El-Gabrowny was indicted for assault in the Southern District of New Y ork on
March 17.° The court assigned the case to Judge Michael B. Mukasey,”” who
tried to conduct this case as much like other criminal trials as possible.”®

50. Id. (noting sentences of 1,403 months for Salameh, 1,300 months for Abouhalima, 1,405
months for Ayyad, and 1,378 months for Ajgj); S.D.N.Y. Salameh Docket Sheet, supra note 21
(same); see United States v. Tocco, 135 F.3d 116, 131-32 (2d Cir. 1998) (approving a sentencing
scheme by Judge Jack B. Weinstein of the Eastern District of New Y ork).

51. Salameh, 261 F.3d 271; see Benjamin Weiser, Trade Center Bombing Terms, N.Y. Times,
Aug. 7, 2001, at B4.

52. United States v. Rahman, 189 F.3d 88, 108 (2d Cir. 1999); United States v. El-Gabrowny,
876 F. Supp. 495, 497 (S.D.N.Y. 1994); United States v. El-Gabrowny, 825 F. Supp. 38, 40
(S.D.N.Y. 1993); see Blumenthal, supra note 1.

It was reported that Salameh failed four attempts to get a New Jersey driver’s license using his
own address. Blumenthal, supra.

53. Rahman, 189 F.3d at 105, 106, 108; United States v. El-Gabrowny, 35 F.3d 63, 64 (2d Cir.
1994); El-Gabrowny, 876 F. Supp. a 496-97; United States v. Rahman, 861 F. Supp. 266, 270
(S.D.N.Y. 1994); El-Gabrowny, 825 F. Supp. at 39-40.

54, Rahman, 189 F.3d at 108; El-Gabrowny, 35 F.3d at 64; El-Gabrowny, 876 F. Supp. at
496-98; Rahman, 861 F. Supp. at 270; El-Gabrowny, 825 F. Supp. at 39-41; see McFadden, su-
pra note 11; Alison Mitchell, Suspect in Bombing Is Linked to Sect with a Violent Voice, N.Y.
Times, Mar. 5, 1993, at Al.

55. Rahman, 189 F.3d at 108; El-Gabrowny, 35 F.3d at 64; El-Gabrowny, 876 F. Supp. at
496-97; Rahman, 861 F. Supp. at 270; United States v. Rahman, 837 F. Supp. 64, 65 (S.D.N.Y.
1993); El-Gabrowny, 825 F. Supp. at 39, 41; see Blumenthal, supra note 1; McFadden, supra note
9.

56. El-Gabrowny, 35 F.3d at 64; Rahman, 861 F. Supp. at 270; Rahman, 837 F. Supp. at 65;
El-Gabrowny, 825 F. Supp. at 39; Docket Sheet, United States v. Abdel Rahman, No. 1:93-cr-181
(SD.N.Y. Mar. 17, 1993) [hereinafter S.D.N.Y. Abdel Rahman Docket Sheet] (also noting the
filing of a superseding indictment against EI-Gabrowny on May 19, 1993); see Blumenthal, supra
note 25.

57. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56.

Judge Mukasey retired from the bench in 2006 and returned to the practice of law until Presi-
dent George W. Bush named him as his third Attorney General. Federal Judicial Center Biograph-

witz & Dan Eggen, Ex-Judge I's Said to Be Pick at Justice, Wash. Post, Sept. 17, 2007, at A1; Dan
Eggen, Senate Confirms Mukasey by 53-40, N.Y. Times, Nov. 9, 2007, at A1; Joseph Goldstein,
As Judge Leaves for Law Firm, His Legacy Is Remembered, N.Y. Sun, July 26, 2006, at 1; Carl

National Security Case Management Sudies (02/22/2010) 7


http://www.fjc.gov/public/home.nsf/hisj;

Nosair was in prison on a sentence of 7' to 22 years for a state conviction on
assault and weapons charges stemming from the killing of a“militant Zionist” and
former member of the Israeli parliament, Rabbi Meir Kahane, at a November 5,
1990, speech Kahane made in New York City.*® There was evidence that projec-
tiles found in the room where Kahane and others were shot came from Nosair’s
gun, but he was acquitted of the murder.*°

In 1991, during Nosair’s state trial, an FBI informant, Emad Eldin Aly Abdou
Salem, began to befriend followers of Sheik Omar Abdel Rahman, ablind Islamic
cleric.%! Salem met el-Gabrowny at the trial of Nosair, who was el-Gabrowny’s
cousin.®

Abdel Rahman was tried, but acquitted, in Egypt as an accomplice in the Oc-
tober 6, 1981, murder of President Anwar el-Sadat.”® He illegally entered the

Hulse, Mukasey Wins Vote in Senate, Despite Doubts, N.Y. Times, Nov. 9, 2007, at Al; Sheryl
Gay Stolberg & Philip Shenon, Bush to Appoint Ex-Judge as Head of Justice Dept., N.Y. Times,
Sept. 17, 2007, at AL

Tim Reagan interviewed Judge Mukasey for this report at his law offices in Manhattan on June
25, 2007.

58. Interview with Michael B. Mukasey, June 25, 2007.

59. Rahman, 189 F.3d at 105 & n.3; Rahman, 861 F. Supp. at 270; Rahman, 837 F. Supp. at
65; see United States v. Nosair, 854 F. Supp. 251, 251 (S.D.N.Y. 1994); see also Blumenthal, su-
pra note 1; McFadden, supra note 9; John T. McQuiston, Kahane Is Killed After Giving Talk in
New York Hotel, N.Y. Times, Nov. 6, 1990, at Al; Mitchell, supra note 54; Ronald Sullivan,
Judge Gives Maximum Termin Kahane Case, N.Y. Times, Jan. 30, 1992, at A1.

60. Rahman, 189 F.3d at 105 & n.3; Rahman, 861 F. Supp. at 270; see Blumenthal, supra note
1; M.A. Farber, Gun That Was Found on Defendant Is Linked to Kahane Shooting, N.Y. Times,
Dec. 5, 1991, at B3; McFadden, supra note 9; McFadden, supra note 11; Mitchell, supra note 54;
Selwyn Raab, Jury Acquits Defendant in Kahane Trial, N.Y. Times, Dec. 22, 1991, at 136; Tabor,
supra note 14.

Nosair shot and was shot by a postal police officer at the scene, Carlos Acosta. Rahman, 189
F.3d at 105. Although Nosair was convicted of assault with a deadly weapon on Acosta, Nosair
sued Acosta and the postal service for his own injury. Docket Sheet, Nosair v. Acosta, No. 1:92-
cv-8274, 1993 WL 336996 (S.D.N.Y. Sept. 1, 1993). His suit was dismissed as precluded by his
conviction, id., and his appeal was dismissed as frivolous, Docket Sheet, Nosair v. Acosta, No. 93-
2661 (2d Cir. Oct. 7, 1993).

61. Rahman, 189 F.3d at 104, 106; see Richard Bernstein, Biggest U.S. Terrorist Trial Begins
as Arguments Clash, N.Y. Times, Jan. 31, 1995, at 1 (reporting that Salem was paid more than $1
million by the United States government for his assistance); Alison Mitchell, Bomb Informer Ac-
tive in 1991, Authorities Say, N.Y. Times, July 15, 1993, at A1 [hereinafter Bomb Informer]; Ali-
son Mitchell, Egyptian Was Informer, Officials Say, N.Y. Times, June 26, 1993, at 123 [hereinaf-
ter Egyptian Informer]; Alison Mitchell, Official Recalls Delay in Using Informer, N.Y. Times,
July 16, 1993, at B2 (reporting that Salem had entered the federal witness protection program);
Mitchell, supra note 54 (describing Abdel Rahman as “blind, with one eye without a pupil, the
other an empty socket”); see also Mary B.W. Tabor, Informer 's Ex-Wife Said He Warned of Ter-
rorism, N.Y. Times, Sept. 28, 1993, at B2 (reporting that Salem “said that the day after the explo-
sion [he] was upset and told [his ex-wife] the bombing could have been averted if the F.B.I. had
heeded his warnings”).

62. Rahman, 189 F.3d at 106; see James C. McKinley, Jr., Many Faces of Witness in Terror
Trial, N.Y. Times, Mar. 6, 1995, at 3.

63. See William E. Farrell, 5in Sadat Trial Sentenced to Die, N.Y. Times, Mar. 7, 1982, at 11;
William E. Farrell, Egypt Reports Plot to Kill Aides at Sadat’s Funeral, N.Y. Times, Oct. 31,
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United States in 1990 and faced a deportation order at the time of the World
Trade Center bombing.®* His followers plotted to assassinate Egypt’s president,
Hosni Mubarak, during a March 1993 visit to the United Nations in New Y ork
City.® Siddig Ibrahim Siddig Ali obtained Mubarak’s itinerary from a source in
the Sudanese government.®® But the plot was foiled when a confidant of Abdel
Rahman’s, Abdo Mohammed Haggag, informed the Egyptian government of the
assassination plan and Mubarak’s New Y ork trip was canceled.®’

Siddig Ali and Clement Rodney Hampton-El led paramilitary training on
weekends between October 1992 and February 1993.%8 Participants included Amir
and Fadil Abdelgani and Tarig Elhassan, as well as the Egyptian spy Haggag.®
The training was for jihad, perhaps in Bosnia.” Hampton-El was observed by the
FBI in July 1989 shooting weapons at a public rifle range on Long Island with
World Trade Center bombers Abouhalima, Salameh, and Ayyad.”

In May 2003, the informant Salem persuaded Siddig Ali to establish a bomb-
making safehouse where the FBI had installed surveillance equipment.”

The conspirators considered bombing various New York City locations, in-
cluding the United Nations, the federal building, the FBI headquarters, the di-
amond district, the Lincoln Tunnel, and the Holland Tunnel.”

On June 13, 1993, Fares Khallafalla and the informant Salem purchased time-
rs for bombs.”™ On June 19 and 21, Amir Abdelgani, Victor Alvarez, and Salem

1981, at 13; McFadden, supra note 9; McFadden, supra note 11; Mitchell, supra note 54; Tabor,
supra note 14; see also The 9/11 Commission Report 56 (2004) (Abdel Rahman’s “preaching had
inspired the assassination of Sadat”).

Abdel Rahmen was subsequently tried for and acquitted of participating in a plot to overthrow
the Egytian government after el-Sadat’s death. See Egyptian Court Sentences 107 Moslem Mili-
tantsin a 1981 Revolt, N.Y. Times, Oct. 1, 1984, at A6. He was later included in an arrest of 1,500
Muslim extremists, but he was freed several months later. See Alan Cowell, Cairo Frees Funda-
mentalist Cleric Pending Hearing on Role in Strife, N.Y. Times, Aug. 11, 1989, at A3; Alan Co-
well, Egypt Seizes 1,500 in Crackdown on Fundamentalists, N.Y. Times, Apr. 27, 1989, at A3.

64. See James C. McKinley, Jr., Isamic Leader on U.S. Terrorist List Is in Brooklyn, N.Y.
Times, Dec. 16, 1990, at 144; McFadden, supra note 11; Mitchell, supra note 54.

According to the 9/11 Commission, “After it was discovered that Abdel Rahman, the Blind
Sheikh, had come and gone amost at will, State initiated significant reforms to its watchlist and
visa-processing policies.” The 9/11 Commission Report 95 (2004).

65. Rahman, 189 F.3d at 108; see also United States v. Rahman, 854 F. Supp. 254, 258
(S.D.N.Y. 1994).

66. Rahman, 189 F.3d at 108.

67. Id.

68. Id. at 107.

69. Id.

70. Id.

71. Id. at 105.

72. 1d. at 109; see Mitchell, Egyptian Informer, supra note 61.

73. Rahman, 189 F.3d at 108-09; see Ralph Blumenthal, U.S. Says Bomb-Plot Suspects Talked
of Blowing Up Manhattan Jewelry District, N.Y. Times, June 30, 1993, at B3; Robert D. McFad-
den, 8 Seized as Suspects in Plot to Bomb New York Targets and Kill Palitical Figures, N.Y.
Times, June 25, 1993, at A1

74. Rahman, 189 F.3d at 110.
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unsuccessfully tried to steal cars to use as both bomb-delivery and getaway ve-
hicles.”” On June 22 and 23, Mohammed Saleh, who owned two gas stations in
Yonkers, provided nearly $300 worth of diesel fuel to Siddig Ali and the Abdel-
ganis to use for making bombs.”

A couple hours after midnight on June 24, 1993, the FBI raided the safehouse
and arrested Siddig Ali, Amir and Fadil Abdelgani, Elhassan, and Alvarez while
they were mixing explosive chemicals.”” Hampton-El, Saleh, and Khallafallawere
arrested at their homesin Flatbush, Y onkers, and Jersey City, respectively.’

It was reported that the government allowed Abdel Rahman to remain free
pending his deportation appeal because he was not considered aflight risk and the
conspiracy evidence against him was weak.” But after his van evaded federal
agents following him on June 30, the government decided to arrest him on an
immigration detainer.® A negotiated surrender was agreed on for July 3.5

On July 14, the indictment against el-Gabrowny was expanded to include
bomb conspiracy charges and defendants Siddig Ali, Hampton-El, Amir Abdel-
gani, Khallafalla, Elhassan, Fadil Abdelgani, Saleh, Alvarez, and two others. Earl
Gant and a defendant identified only as “Wahid.”® Abdel Rahman, Nosair, Hag-
gag, and Mohammed Abouhalima, the brother of World Trade Center bomber
Mahmoud Abouhalima, were added as defendants by superseding indictment on
August 255

Gant, who was considered a minor player in the case, was arrested on July 1,
1993, and released on bail on October 19; he pleaded guilty on April 1, 1994.%

75. 1d.; see McFadden, supra note 73.

76. Rahman, 189 F.3d at 110.

77.1d. at 111; see McFadden, supra note 73.

78. Rahman, 189 F.3d at 111; see McFadden, supra note 73.

79. Alison Mitchell, U.S Detains Cleric Linked to Militants, N.Y. Times, July 3, 1993, at 11.

80. See Mitchell, supra note 79.

81. Seeid.

Abdel Rahman was tried in absentia, convicted, and sentenced to seven years in prison in
Egypt in 1993 and 1994 in a prosecution for illegal demonstrations and attempts to kill police of-
ficers during protests. Bombing Defendant to Be Tried in Egypt, N.Y. Times, Oct. 22, 1993, at B3;
Egyptian Court Sentences Absent Sheik to Prison, N.Y. Times, Apr. 29, 1994, at B3.

82. United States v. Rahman, 837 F. Supp. 64, 65 (S.D.N.Y. 1993); SD.N.Y. Abdel Rahman
Docket Sheet, supra note 56; see Ralph Blumenthal, Court Says Tapes in Bomb Plot Fail to Sup-
port Some Charges, N.Y. Times, July 8, 1993, at B3 (reporting that Wahid was still missing); Mit-
chell, Bomb Informer, supra note 61.

83. Rahman, 837 F. Supp. at 67; S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see
Mary B.W. Tabor, U.S. Indicts Egyptian Cleric as Head of Group Plotting “War of Urban Terror-
ism,” N.Y. Times, Aug. 26, 1993, at A1.

84. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Ralph Blumenthal, Defendant in
a Bombing Plot Released on Bail, N.Y. Times, Oct. 19, 1993, at B2 (reporting that there was evi-
dence that Gant agreed to obtain explosives but had no real awareness of what they would be used
for); Mary B.W. Tabor, 9th Held in Bomb Plot as Tie Is Made to a 1991 Murder, N.Y. Times, July
1, 1993, at B3.
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He was sentenced on July 20, 1994, to time served, with three years of supervised
release.®

“Wahid” turned out to be Matarawy Mohammed Said Saleh, who was arrested
on July 22, 1993, and who is not related to co-defendant Mohammed Saleh.®® Be-
cause prosecutors determined that Wahid joined the conspiracy only hours before
the government began arresting co-defendants, he pleaded guilty and was sen-
tence%I?on December 19, 1995, to time served, with three years of supervised re-
lease.

Haggag agreed to testify for the government; terrorism charges against him
were dropped, and he pleaded guilty to an unrelated insurance fraud scheme in
which hetried to collect on afire he set in a cafe he co-owned.®

The other defendants were tried for seditious conspiracy “to conduct a cam-
paign of urban terrorism,” including participation in the bombing of the World
Trade Center, the murder of Rabbi Kahane, the plot to assassinate President Mu-
barak, and plans to bomb New Y ork landmarks.®’

Famed defender of the unpopular William M. Kunstler and his partner, Ro-
nald L. Kuby, represented el-Gabrowny.* When the indictment was superseded
to include Siddig Ali and others as defendants, Kunstler and Kuby appeared for
both el-Gabrowny and Siddig Ali.** Judge Mukasey sought to ensure that a con-
flict-of-interest waiver by the defendants was knowing.*

| said | would conduct a hearing at a later date to determine that both defendants unders-
tood their right to conflict-free representation, and that in aid of such a determination |

85. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Ronald Sullivan, Minor Figure
in Bomb Plot Sentenced to Time Served, N.Y. Times, July 21, 1994, at B4 (reporting that Gant
said he thought the explosives he was providing would be used to combat the rape and massacre of
Muslimsin Bosnia).

86. See Ralph Blumenthal, Bombing Suspect Seized at Resort, N.Y. Times, July 24, 1993, at
11; Joseph P. Fried, Bombing Plotter in Plea Deal Is Given Probation and Time Served, N.Y.
Times, Dec. 20, 1995, at 5; John J. Goldman, 11th Suspect in N.Y. Bombing Plot Arrested, L.A.
Times, July 24, 1993, at 2.

87. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Fried, supra note 86.

88. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56 (noting sentencing in Feb. 1996); see
Joseph P. Fried, In Plea Deal, Jerseyan to Testify in Terror Trial, N.Y. Times, May 2, 1995, at 5.

89. United States v. Rahman, 189 F.3d 88, 103 (2d Cir. 1999); United States v. Rahman, 861
F. Supp. 266, 270 (S.D.N.Y. 1994); United States v. Rahman, 854 F. Supp. 254, 258 (S.D.N.Y.
1994); United States v. El-Gabrowny, 844 F. Supp. 955, 957 (S.D.N.Y. 1994); see Tabor, supra
note 83.

Judge Mukasey denied Nosair’s motion to dismiss some counts against him as double jeopardy
because of his prior prosecution in state court for crimes related to the murder of Rabbi Kahane.
United States v. Nosair, 854 F. Supp. 251 (S.D.N.Y. 1994). Judge Mukasey also ruled that al-
though participation in the Kahane murder was a triable offense, it could not be prosecuted as part
of seditious conspiracy, because Kahane was a private foreign citizen. Rahman, 854 F. Supp. at
258-61.

90. United States v. Rahman, 837 F. Supp. 64, 65 (S.D.N.Y. 1993); S.D.N.Y. Abdel Rahman
Docket Sheet, supra note 56; see David Margolick, Still Radical After All These Years, N.Y.
Times, July 6, 1993, at B1.

91. Rahman, 837 F. Supp. at 65; S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56.

92. Rahman, 861 F. Supp. at 271; Rahman, 837 F. Supp. at 65-66.
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would appoint whichever attorneys from the panel of Criminal Justice Act (“CJA”) attor-
neys were scheduled to receive cases that week, for the purpose of advising each defen-
dant of that right independent of any advice received from the Kunstler firm. Kunstler ob-
jected, stating immediately in open court, without consulting either defendant, that
“[t]hey are perfectly willing to be represented here by me and they are here and they are
willing to waive any alleged conflict of interest.” (7/15/93 Tr. 17) He added that he did
not want any CJA attorney “talking to either one of them.” When | noted that neither de-
fendant would be obligated to talk to independent counsel, but only to listen to an expla-
nation of the risks of dual representation, Kunstler responded, “There are no risks here,
Judge, except those created by the government.” (1d. at 18)

Notwithstanding defense counsel’s position, | appointed the two lawyers on duty to
accept CJA appointment that day and a succeeding day to act as independent counsel to
El-Gabrowny and Siddig Ali, to explain to them the hazards of joint representation . . . .

... [B]oth defendants said they had understood the explanations of possible con-
flicts, and both expressed the desire to be represented by the Kunstler firm.*

When the indictment was superseded to include as defendants Nosair, Abdel
Rahman, and two others, attorney Michael Warren appeared for Nosair, and
another attorney appeared for Abdel Rahman.**

Warren and Kunstler represented Nosair at his state murder trial,* and Warren
appeared for el-Gabrowny at el-Gabrowny’s first appearance following the filing
of acriminal complaint and preceding the filing of the indictment.* Judge Muka-
sey denied Nosair’s application to name Warren as his appointed attorney in this
federal trial as an exception to regular Criminal Justice Act procedures.”’ Judge
Mukasey assigned Nosair a CJA panel attorney.*®

Abdel Rahman’s attorney announced that he and Abdel Rahman could not
agree on a fee; Kunstler and Kuby informed the court that they had accepted Ab-
del Rahman’s request that they represent him instead.* The government moved to

93. Rahman, 837 F. Supp. at 65-66 (internal quotation alterations in original); see id. at 66
(noting that Siddig Ali appeared to base his decision in part on his proclamation of innocence: “I
believe that my co-defendant and myself are innocent people. My conflict is not with my co-
defendant or with anybody €else, but it is with the government, with the FBI, and with those people
who are accusing me of doing things or saying things that | have not conspired or done.”).

94. Rahman, 861 F. Supp. at 271; Rahman, 837 F. Supp. at 67; S.D.N.Y. Abdel Rahman Dock-
et Sheet, supra note 56.

95. See Selwyn Raab, Jury Selection Seen as Crucial to Verdict, N.Y. Times, Dec. 23, 1991, at
B8.

96. Rahman, 861 F. Supp. at 270; Rahman, 837 F. Supp. at 65; S.D.N.Y. Abdel Rahman Dock-
et Sheet, supra note 56 (noting the filing of a criminal complaint against EI-Gabrowny on Mar. 5,
1993, and the filing of an indictment against El-Gabrowny on Mar. 17, 1993).

97. United States v. Rahman, No. 1:93-cr-181, 1993 WL 340992 (S.D.N.Y. Sept. 3, 1993); see
Gross, supra note 26, at 8.

In denying Nosair’s request on reconsideration, Judge Mukasey also denied an application by
Lynne Stewart to represent Mouhammed Abouhalima. Rahman, id., 1993 WL 410449 (Oct 13,
1993); see Gross, supra note 26, at 8.

98. Rahman, 861 F. Supp. at 270; S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56.

99. Rahman, 861 F. Supp. at 271; Rahman, 837 F. Supp. at 67; Rahman, No. 1:93-cr-181,
1993 WL 385762 (S.D.N.Y. Sept. 27, 1993); see Kunstler to Defend Sheik in Bombing Case, N.Y.
Times, Sept. 22, 1993, at B4; see also Gross, supra note 26, at 7-10 (describing as a “celebrity
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disqualify the Kunstler firm from representing more than one defendant.’® On
November 9, 1993, Judge Mukasey ruled that the firm could either represent el-
Gabrowny and Siddig Ali, asthey had, or Abdel Rahman, but not al three. ™™ Ab-
del Rahman opted to represent himself, and the court appointed a panel attorney
to assist him.'® By the time the trial commenced, he was represented by Lynne
Stwg},m who had represented Ajg at Aja’s arraignment in the bombing
case.

On February 8, 1994, Mohammed Abouhalima, the brother of World Trade
Center bombing defendant Mahmud Abouhalima, was released in a sealed pro-
ceeding.’®® But he was indicted on September 18, 1996, for aiding his brother’s
escape.’® He was convicted on May 28, 1997, and sentenced on November 24,
1998, to eight years in prison.'”’

In June 1994, Siddig Ali obtained substitute counsel to help him try to coope-
rate with the government, but the government decided in August not to strike a
deal.® The substitute counsel asked to be relieved as Siddig Ali’s attorney, be-
cause his knowledge of Siddig Ali’s proffers to the government would constrain

lawyer” issue the attorneys’ wanting to represent not only lesser known defendants but also the
most high-profile defendant).
100. Rahman, 861 F. Supp. a 271; Rahman, 837 F. Supp. at 65.
101. Rahman, 837 F. Supp. at 65, 72; seeid. at 71 (noting that the court would appoint standby
counsel “to conduct cross-examination of any former client of the Kunstler firm who takes the
stand at trial, so as to minimize the risk that that client’s privileged communications to the
Kunstler firm will influence the cross-examination”); Rahman, 861 F. Supp. at 271 (noting rul-
ing); see Ralph Blumenthal, Judge Rules That Sheik and Two Other Defendants Cannot Share
Lawyers, N.Y. Times, Nov. 11, 1993, at B3.
102. Rahman, 861 F. Supp. at 268; see Ralph Blumenthal, Sheik Is Prepared to Act As Lawyer,
Judge Is Told, N.Y. Times, Nov. 16, 1993, at B3.
Abdel Rahman had been successful defending himself pro se in Egypt on conspiracy charges
in connection with the 1981 assassination of Egyptian President Anwar Sadat and thus
thought he could duplicate those results; Abdel Rahman also wanted to use the trial as a plat-
form from which to convey his views.

Gross, supra note 26, at 4 (reporting interview with Judge Mukasey).

Judge Mukasey told Abdel Rahman that if he behaved improperly, appointed counsel would
take over. Interview with Michagl B. Mukasey, June 25, 2007.

103. See Bernstein, supra note 61; Gross, supra note 26, at 4 (“Ultimately, Abdel Rahman’s
close circle of people around him convinced him that he would have little chance of prevailing if
he continued through trial pro se and convinced him to accept counsel.”).

104. See Tabor, supra note 4.

105. See Mary B.W. Tabor, Defendant in Bomb Plot Released on Bail, N.Y. Times, Feb. 9,
1994, at B2.

106. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Joseph P. Fried, U.S. Says Man
Helped Brother Fleein Trade Center Bombing, N.Y. Times, Sept. 19, 1996, at 8.

107. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Two Are Sentenced in Trade
Center Bombing, N.Y. Times, Nov. 25, 1998.

The court of appeals affirmed. United States v. Abouhalima, No. 98-1677, 1999 WL 1295846
(2d Cir. Dec. 23, 1999). Mohammed Abouhalima was released from prison on August 25, 2005.

108. United States v. Rahman, 861 F. Supp. 266, 268 (S.D.N.Y. 1994); see Raymond Hernan-
dez, Bomb Plot Suspect Will Not Be Witness for U.S,, N.Y. Times, Aug. 13, 1994, at 123.

National Security Case Management Sudies (02/22/2010) 13


http://www.bop.gov

what evidence the attorney could offer at trial, and Siddig Ali asked to be
represented by the Kunstler firm again.'® The government objected.*® Judge
Mukasey ruled that Kunstler and Kuby could no longer represent Siddig Ali.***
Judge Mukasey also ruled that the Kunstler firm’s prior representations of Siddig
Ali and Nosair had now created conflicts of interest with its representation of el-
Gabrowny so serious as to disqualify it from representing el-Gabrowny as well.**?
Kunstler died on Labor Day, September 4, 1995, the day before closing argu-
ments began in the trial .3

Voir dire began on January 9, 1995."* To facilitate jury selection, Judge Mu-
kasey used a jury questionnaire, which he had seldom done before, and he found
it very helpful.*™® Judge Mukasey used an anonymous jury and conducted post-
guestionnaire voir dire in a conference room with the press represented by two
reporters—one from print and one from electronic media.'*

Opening statements commenced on January 30.**" Judge Mukasey found it
hel pful—necessary even—to charge the jury with applicable law at the beginning
of the case, between opening statements and presentation of evidence.'® For ex-
ample, it was important for the jury to understand up front that seditious conspira-

109. Rahman, 861 F. Supp. at 268.
110. Id. at 267-68.
111. Id. at 268, 276, 279.
112. Id. at 276-78, 279; see Richard Bernstein, Judge Disqualifies Kunstler Firm From Rolein
Bombing-Plot Trial, N.Y. Times, Aug. 26, 1994, at A1; Ronald Sullivan, U.S. Moves to Exclude 2
Lawyers, N.Y. Times, July 7, 1994, at B4.
113. See Joseph P. Fried, Sheik Called an Architect of Terrorism, N.Y. Times, Sept. 6, 1995, at
3; David Stout, William Kunstler, 76, Dies, N.Y. Times, Sept. 5, 1995, at 6 (reporting that
Kunstler died of a heart attack).
114. United States v. Abouhalima, 961 F. Supp. 78, 80 (S.D.N.Y. 1997); S.D.N.Y. Abdel
Rahman Docket Sheet, supra note 56; see Richard Bernstein, Trial for 12 Opensin Plot for Bomb-
ing New York Buildings, N.Y. Times, Jan. 10, 1995, at 1.
Public attention to this trial was diminished somewhat by the coincident criminal trial of O.J.
Simpson for the murder of his wife and her friend. Interview with Michael B. Mukasey, June 25,
2007; see Smpson Case Timeling, L.A. Times, Oct. 3, 1995, at 3 (noting that jury selection in the
Simpson trial began on Sept. 26, 1994; opening statements began on Jan. 24, 1995; and the not
guilty verdict was announced on Oct. 3, 1995).
115. Michael B. Mukasey, United States v. Abdel Rahman: Jury Questionnaire (Jan. 9, 1995);
Interview with Michael B. Mukasey, June 25, 2007.
Judge Mukasey has pointed out that a good jury questionnaire should serve to weed out two
types of jurors: those who cannot reasonably meet the time commitment for such atrial and
those who cannot be impartial knowing all the publicity about the trial or having bias against
certain people.

Gross, supra note 26, at 22-23.

116. Interview with Michael B. Mukasey, June 25, 2007.

117. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Bernstein, supra note 61.

118. Michael B. Mukasey, United States v. Abdel Rahman: Preliminary Charge (Feb. 1, 1995);
Interview with Michael B. Mukasey, June 25, 2007.
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19 As was

cy did not necessarily include an intent to overthrow the government.
his general practice, Judge Mukasey permitted jurors to take notes.'?

On February 6, Siddig Ali pleaded guilty, agreed to be a witness for the gov-
ernment, and asked God to forgive him for his acts, which he admitted were
wrong.*** He was sentenced to 11 years in prison on October 15, 1999, on a find-
ing that he provided the government with extensive assistance in the case.'*

Judge Mukasey conducted the nine-month trial four days per week.'* A brief
experience with five days per week fatigued all participants without moving
things along noticeably faster.'** Both Arabic and Spanish interpreters were re-
quired.*”

While the trial was in progress, on April 19, 1995, the federal building in Ok-
lahoma City, including the courthouse, was partialy destroyed by a bomb.**
Judge Mukasey permitted the jurors to consult news of the event, but admonished
them not to let it influence them in the trial 2’

On October 1, 1995, the jury convicted e-Gabrowny, Hampton-El, both Ab-
delganis, Khallafala, Elhassan, Saleh, Alvarez, Abdel Rahman, and Nosair of se-
ditious conspiracy and other charges, including a guilty verdict for Nosair in Rab-
bi Kahane’s murder.®® On January 17, 1996, Judge Mukasey sentenced Abdel
Rahman and Nosair to life in prison and sentenced the other eight defendants as
follows: el-Gabrowny to 57 years; Alvarez, Elhassan, Hampton-El, and Saleh to
35 yee}g; Amir Abdelgani and Khallafallato 30 years; and Fadil Abdelghani to 25
years.

On August 16, 1999, the court of appeals affirmed the convictions and largely
affirmed the sentences, remanding for a reconsideration of el-Gabrowny’s sen-

119. Interview with Michael B. Mukasey, June 25, 2007.

120. Id.

121. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Richard Bernstein, Bomb Plot
Defendant Shifts Plea to Guilty and Implicates Others, N.Y. Times, Feb. 7, 1995, at 1.

122. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Benjamin Weiser, Remor seful
Terror Conspirator Gets an 11-Year Sentence, N.Y. Times, Oct. 16, 1999, at B6.

123. Interview with Michadl B. Mukasey, June 25, 2007; see Adam Liptak, Big Terror Trial
Shaped Views of Justice Pick, N.Y. Times, Sept. 20, 2007, at A1 (describing the trial as “the long-
est and most complex international terrorism case ever presented in a United States court™).

124. Interview with Michael B. Mukasey, June 25, 2007.

125. Id.

126. See John Kifner, At Least 31 Are Dead, Scores Are Missing After Car Bomb Attack in Ok-
lahoma City Wrecks 9-Story Federal Office Building, N.Y. Times, Apr. 20, 1995, at 1.

127. 1d.; see Joseph P. Fried, Judge Refuses to Sequester Jury in Terrorism Case in New York,
N.Y. Times, Apr. 20, 1995, at 8.

128. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Joseph P. Fried, Sheik and 9
Followers Guilty of a Conspiracy of Terrorism, N.Y. Times, Oct. 2, 1995, at 1.

Hampton-El, Fadil Abdelgani, Elhassan, and Alvarez testified at trial; the others did not. Mi-
chael B. Mukasey, United Statesv. Abdel Rahman: Jury Instructions (Sept. 23, 1995).

129. S.D.N.Y. Abdel Rahman Docket Sheset, supra note 56; see Joseph P. Fried, Shelk Sen-
tenced to Life in Prison in Bombing Plot, N.Y. Times, Jan. 18, 1996, at 1; Wren, supra note 1.
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tence.™®® On remand, Judge Mukasey sentenced el-Gabrowny to 33 years**
which the court of appeals affirmed.**

A Plot to Bomb Airplanes

In the summer of 1994, Yousef moved to Manila, Philippines.* There, he
launched a conspiracy to bomb U.S. airliners serving routes in southeast Asia™*
To test their methods, Y ousef and Wali Khan Amin Shah bombed a Manilamovie
theater on December 1, 1994, injuring several moviegoers.** On December 11,
Yousef planted a nitroglycerine bomb under a passenger seat during the first leg
of a Philippine Airlines flight from Manila to Tokyo.** Y ousef exited the plane
during a stopover in Cebu, Philippines, and the bomb exploded during the second
leg, killing one passenger and injuring several others.**’

Yousef and his high school friend Abdul Hakim Murad were burning chemi-
cals in their Manila apartment on January 6, 1995, and they accidentally started a
fire that resulted in avisit from Philippine police officers and discovery of the plot
to bomb planes.*®

Philippine authorities arrested Murad on January 7, and he was transported to
the Southern District of New York on April 12.* While en route, he confessed
that the goal of the bombing plot was to punish the United States and its people
for their support of Isragl.**

130. United States v. Rahman, 189 F.3d 88, 157-60 (2d Cir. 1999); see Benjamin Weiser, Ap-
pellate Court Backs Convictionsin '93 Terror Plot, N.Y. Times, Aug. 17, 1999, at AL.

131. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56.

132. Opinion, United States v. EI-Gabrowny, No. 00-1401 (2d Cir. May 24, 2001), available at
10 Fed. Appx. 23.

133. United Statesv. Y ousef, 327 F.3d 56, 79-80 (2d Cir. 2003).

134. The 9/11 Commission Report 147 (2004) (noting that the plan became known as the “Bo-
jinka” plot); Yousef, 327 F.3d at 79-80; Dina Temple-Raston, The Jihad Next Door: The Lack-
awanna Six and Rough Justice in the Age of Terror 24 (2007) (reporting that the plan was to use
liquid explosives that would pass through airport metal detectors).

135. The 9/11 Commission Report 147 (2004); Yousef, 327 F.3d at 79, 81; see Wren, supra
note 1.

136. The 9/11 Commission Report 147 (2004); Yousef, 327 F.3d at 79, 81; United States v.
Yousef, 927 F. Supp. 673, 675 (S.D.N.Y. 1996); see McKinley, supra note 20; Wren, supra note
1

137. Yousef, 327 F.3d at 79, 81; Yousef, 927 F. Supp. at 675; see McKinley, supra note 20;
Wren, supra note 1.

138. Yousef, 327 F.3d at 79, 81; see McKinley, supra note 20; Philip Shenon, Broad Terror
Campaign Is Foiled by Fire in Kitchen, Officials Say, N.Y. Times, Feb. 12, 1995, at 1; Temple-
Raston, supra note 134, at 24; Wren, supra note 1.

139. Yousef, 327 F.3d at 79, 81; United States v. Y ousef, 925 F. Supp. 1069 (S.D.N.Y. 1996);
see McKinley, supra note 20.

140. Yousef, 327 F.3d at 83.
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Philippine authorities arrested Shah on January 11, but he escaped.'™* He was
recaptured by Malaysian authorities in December 1995 and flown to New Y ork on
December 12.1%

Y ousef fled the Philippines but was turned in by an accomplice to authorities
in Islamabad, Pakistan, on February 7, 1995.** He was transported to the South-
ern District of New York on February 8.2** En route, he confessed to an intention
to topple one of the World Trade Center towersinto the other.**

A jury trial against Yousef, Murad, and Shah for conspiracy to bomb airliners
began with jury selection on May 13, 1996.2° Y ousef asked to address the jury
during opening arguments, and Judge Duffy said that if he did he would have to
act as his own lawyer throughout the trial.**’ Y ousef and Judge Duffy agreed that
he would do this.** All three defendants were convicted on September 5, the
fourth day of deliberation.**

A jury trial against Yousef and Ismoil for involvement in the bombing of the
World Trade Center began with jury selection on July 15, 1997.° This time,
Y ousef let alawyer represent him.™* Both were convicted on November 12.%%2

141. Id. at 79, 82; see James C. McKinley, Jr., F.B.l. Arrests Man in Far East, Charged in Plot
to Bomb Planes, N.Y. Times, Dec. 13, 1995, at 5.

142. Yousef, 327 F.3d at 79, 82; see McKinley, supra note 141.

143. The 9/11 Commission Report 148 (2004); Yousef, 327 F.3d at 79, 81-82; United Statesv.
Yousef, 925 F. Supp. 1063, 1065 (S.D.N.Y. 1996); see Johnston, supra note 20; McKinley, supra
note 20; Temple-Raston, supra note 134, at 24; Wren, supra note 1.

144. Yousef, 327 F.3d at 82; Yousef, 925 F. Supp. a 1065; see S.D.N.Y. Salameh Docket
Sheset, supra note 21 (noting Y ousef’s not guilty plea on Feb. 9, 1995); see also Johnston, supra
note 20; Wren, supra note 1.

145. See Benjamin Weliser, Suspect’s Confession Cited as Bombing Trial Opens, N.Y. Times,
Aug. 6, 1997, at B6.

146. Yousef, 327 F.3d at 85 (giving the start date as May 29, which was the day of opening ar-
guments); S.D.N.Y. Salameh Docket Sheet, supra note 21 (also noting the filing on Apr. 13, 1995,
of an eighth superseding indictment against Yousef, Yasin, and Murad; the filing on June 14,
1995, of a ninth superseding indictment against Y ousef, Yasin, and Murad; the filing on Sept. 11,
1995, of a tenth superseding indictment against Yousef, Yasin, Murad, and Ismoil; the filing on
Dec. 13, 1995, of eleventh superseding indictments against Y ousef, Yasin, Murad, Ismoil, and
Shah; and the filing on Feb. 21, 1996, of twelfth superseding indictments against Y ousef, Yasin,
Murad, I1smoil, and Shah); see Judge Dismisses 75 on Bomb Jury Panel, N.Y. Times, May 14,
1996, at 2 [hereinafter Judge Dismisses).

147. See Gross, supra note 26, at 5; Christopher S. Wren, Plot of Terror in the Skies Is Out-
lined by a Prosecutor, N.Y. Times, May 30, 1996, at 3.

148. See Gross, supra note 26, at 5; Christopher S. Wren, Terror Suspect Defends Himself and
Offers Jury an Alibi, N.Y. Times, May 31, 1996, at 1; Wren, supra note 1; Christopher S. Wren,
With Judge’s Gentle Help, Terror Suspect Sarts Case, N.Y. Times, Aug. 22, 1996, at 1.

149. Yousef, 327 F.3d at 85; see Wren, supra note 1.

150. Yousef, 327 F.3d at 77-78, 80; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Jury
Selection Beginsin Trade Center Trial, N.Y. Times, July 16, 1997, at B2.

151. See Bomb Suspect to Use Lawyer at 2d Trial, N.Y. Times, Dec. 6, 1996, at 3.

152. Yousef, 327 F.3d at 80, 137; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Benja-
min Weiser, “Mastermind” and Driver Found Guilty in 1993 Plot to Blow Up Trade Center, N.Y.
Times, Nov. 13, 1997, at Al.
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Judge Duffy sentenced Y ousef on January 8, 1998, to 240 years in prison for
his participation in the World Trade Center bombing and a consecutive life sen-
tence for his participation in the plot to bomb airliners.>® At his sentencing, Y ou-
sef proclaimed, “I am aterrorist and | am proud of it.”*** Judge Duffy sentenced
Ismoil on April 3, 1998, to 240 years in prison; and the judge sentenced Murad on
May 15, 1998, to life plus 60 years.”> The court of appeals affirmed the convic-
tions and sentences on April 4, 2003.2 On October 8, 2004, Judge Duffy sen-
tenced Shah to 30 years.™’

Challenge: Court Security

Security was tight in these trials. One downside of tight security in a criminal
prosecution is the message it sends to the jury that the defendants might be dan-
gerous. In the trial for conspiracy to bomb airplanes, Judge Duffy had to dismiss
the first 75 prospective jurors because they indicated they would be influenced by
heavy court security.™®

Challenge: Jury Security

Both Judge Duffy and Judge Mukasey used anonymous juries for the jurors’ pro-
tection.™ To protect the jurors’ safety and anonymity, they did not report directly
to the courthouse but to secret locations from which deputy marshals transported

153. Yousef, 327 F.3d at 80, 85, 135; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Ben-
jamin Weiser, Mastermind Gets Life for Bombing of Trade Center, N.Y. Times, Jan. 9, 1998, at
Al

The court of appeals denied Y ousef’s appeal of the district court’s decision not to appoint ha-
beas corpus counsel under the Criminal Justice Act. United States v. Y ousef, 395 F.3d 76 (2d Cir.
2005).

154. See Weiser, supra note 153.

155. Yousef, 327 F.3d at 80, 85, 135; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Pilot
Is Given Life Termfor Bombing Plot, N.Y. Times, May 16, 1998, at B5; Benjamin Weiser, Driver
Gets 240 Yearsin Prison for Bombing of Trade Center, N.Y. Times, Apr. 5, 1998, at B2.

156. Yousef, 327 F.3d 56; see Benjamin Weiser, Judges Uphold Convictions in "93 Bombing,
N.Y. Times, Apr. 5, 2003, at D5.

The appeal was heard by Judges Ralph K. Winter, Jr., John Walker, Jr., and José A. Cabranes.
Because, by chance, al three judges sat in New Haven, Connecticut, oral argument was held there.
Interview with Hon. José A. Cabranes, Nov. 4, 2009. Second Circuit oral arguments are almost
always held in New York. Interview with 2d Cir. Clerk’s Office Staff, Nov. 6, 2009.

157. SD.N.Y. Salameh Docket Shest, supra note 21.

158. See Judge Dismisses, supra note 146.

159. Michadl B. Mukasey, United States v. Abdel Rahman: Preliminary Voir Dire (Jan. 9,
1995) [hereinafter Mukasey Preliminary Voir Dire]; see Bernstein, supra note 9; Blumenthal, su-
pra note 38; Gross, supra note 26, at 21 (“In every major terrorism trial that has taken place in the
Southern District [of New York], an anonymous jury has been used due to the heightened risk of
harm to potential jurors because of the nature of the crime at issue.”); Tabor, supra note 39; Wren,
supra note 1 (“After the [first Yousef] trial ended, the jurors were whisked away in three vans
before reporters could approach them.”).
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them to court.®® When an alternate juror’s anonymity became at risk in the last

trial, Judge Duffy dismised the juror.'®*

Because of the anticipated lengths of the trials, Judge Duffy decided not to se-
quester the juries.*®® Judge Mukasey did not sequester the jurors during his trial
until it was time to deliberate, at which time he moved to a seven-days-per-week
schedule.*®

Both Judge Duffy and Judge Mukasey sought to provide the jurors with extra
comforts, such as meals and beverages.*®

Challenge: Classified Evidence

In the seditious conspiracy trial, the government presented six classified exhibits
ex parte to Judge Mukasey, pursuant to the Classified Information Procedures Act
(CIPA).*® Judge Mukasey kept the exhibits in a safe while he considered whether
they had to be produced.’® He ruled which exhibit had to be disclosed to the de-
fendants, ordered that it not be disclosed to anyone else by the defendants, and
ordered that all of the exhibits be kept under seal with the court information secu-
rity officer.'®’

160. Mukasey Preliminary Voir Dire, supra note 159; Interview with Michael B. Mukasey,
June 25, 2007; Interview with Meghan Silhan, law clerk to Hon. Kevin Thomas Duffy, July 23,
2007.

161. See Benjamin Weiser, Trial Delayed for 2 Charged with Bombing Trade Center, N.Y.
Times, Aug. 5, 1997, at B3.

162. Interview with Meghan Silhan, law clerk to Hon. Kevin Thomas Duffy, July 23, 2007; see
Bernstein, supra note 9; Tabor, supra note 39.

163. Interview with Michael B. Mukasey, June 25, 2007.

164. Mukasey Preliminary Voir Dire, supra note 159; see Benjamin Weiser, Bomb Trial Judge
Triesto Put the Jury at Ease, N.Y. Times, Aug. 10, 1997, at 131.

165. United States v. Rahman, 870 F. Supp. 47, 49 (S.D.N.Y. 1994); Interview with Michael
B. Mukasey, June 25, 2007; see Gross, supra note 26, at 37; see also 18 U.S.C. app. 3; Robert
Timothy Reagan, Keeping Government Secrets: A Pocket Guide for Judges on the State-Secrets
Privilege, the Classified Information Procedures Act, and Court Security Officers (2007).

166. Interview with Michael B. Mukasey, June 25, 2007.

167. Rahman, 870 F. Supp. 47; see Gross, supra note 26, at 37 (reporting that only one of the
six documents had to be disclosed); Liptak, supra note 123 (“Judge Mukasey was concerned
throughout about balancing the defendants’ rights against national security. He ordered an array of
potential evidence to be disclosed to the defense, for instance, but drew the line at information he
said would needlessly compromise intelligence operations.”).
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American Embassiesin
Kenya and Tanzania

United Sates v. El-Hage (Leonard
B. Sand, Kevin Thomas Duffy, and
Lewis A. Kaplan, SD.N.Y.)*®

Bombs exploded outside the United States embassies in Nairobi, Kenya, and Dar

es Salaam, Tanzania on August 7, 1998, killing 224 people, including 12 Ameri-
169

cans.

The Bombing in Kenya

Pakistani authorities arrested Mohammed Saddig Odeh on the day of the bomb-
ings for traveling with a fraudulent passport,*™ and he quickly became a suspect
in the Nairobi bombing.'”* Kenyan authorities arrested Mohamed Rashed Daoud
al-’Owhali on August 12, 1998, as another suspect in the bombing.*"? Al->Owhali

168. An appeal was heard by Second Circuit Judges Wilfred Feinberg, Jon O. Newman, and
José A. Cabranes.

For this report, on November 4, 2009, Tim Reagan interviewed Judge Newman in Judge
Newman’s Hartford chambers, and Judge Cabranes and his law clerk Matt McKenzie in Judge
Cabranes’s New Haven chambers.

169. The 9/11 Commission Report 70 (2004); In re Terrorist Bombings of U.S. Embassies in
East Africa, 552 F.3d 93, 104 (2d Cir. 2008); United States v. Bin Laden, 397 F. Supp. 2d 465,
473 (S.D.N.Y. 2005); United States v. Bin Laden, 156 F. Supp. 2d 359, 362 (S.D.N.Y. 2001);
United Statesv. El-Hage, 213 F.3d 74, 77 (2d Cir. 2000); United Statesv. Bin Laden, 91 F. Supp.
2d 600, 604, 606 (S.D.N.Y. 2000); United States v. Bin Laden, 92 F. Supp. 2d 225, 231 (S.D.N.Y.
2000); see Rick Lyman, Texans Cell Terror Suspect Apolitical, N.Y. Times, Sept. 20, 1998, at
126; James C. McKinley, Jr., Bombs Rip Apart 2 U.S. Embassies in Africa, N.Y. Times, Aug. 8,
1998, at Al.

Eleven non-American deaths occurred in Tanzania; the other deaths occurred in Kenya. See
Raymond Bonner, Tanzania Charges Two in Bombing of American Embassy, N.Y. Times, Sept.
22,1998, at A6.

An account of the bombings and the prosecution of the bombers was prepared by an American
anthropologist who survived the blast in Tanzania, but whose Kenyan husband died waiting for
her outside the embassy. Susan F. Hirsch, In the Moment of Greatest Calamity: Terrorism, Grief,
and aVictim’s Quest for Justice (2006).

170. In re Terrorist Bombings of U.S. Embassies in East Africa, 552 F.3d 177, 185 (2d Cir.
2008); In re Terrorist Bombings, 552 F.3d at 104; United States v. Bin Laden, 132 F. Supp. 2d
198 (S.D.N.Y. 2001); see Raymond Bonner, Pakistan Arrests Two New Suspects in Embassy
Blasts, N.Y. Times, Aug. 19, 1998, at A1; Raymond Bonner, Tanzania Charges Two in Bombing
of American Embassy, N.Y. Times, Sept. 22, 1998, at A6 [hereinafter Tanzania Charges).

171. In re Terrorist Bombings, 552 F.3d at 185 (one week after detention in Pakistan, Odeh
was transferred to Kenyan authorities); see David Johnston, U.S. Says Suspect Does Not Admit
Role in Bombings or Tiesto Saudi, N.Y. Times, Aug. 18, 1998, at A7.

172. In re Terrorist Bombings, 552 F.3d at181; In re Terrorist Bombings, 552 F.3d at 105;
United States v. Bin Laden, 132 F. Supp. 2d 168, 173-74 (S.D.N.Y. 2001); see David Johnston,
Blast Suspect Held in U.S. and I's Said to Admit Role, N.Y. Times, Aug. 28, 1998, at Al.
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admitted driving the bomb to the embassy in Kenya'” Later that month, the sus-
pects were moved to New York,'* and they were indicted on October 7.1 The
United States decided to seek the death penalty against al-’Owhali but not
Odeh.'"®

The government identified Haroun Fazil as another suspect in the Nairobi
bombing.'”” It is believed that he drove a pickup truck to lead the vehicle carrying
the bomb to the embassy.'” The government offered a $2 million reward for in-
formation leading to his arrest, but he has not been apprehended.*”

On September 16, 1998, Wadih el-Hage, a naturalized U.S. citizen and resi-
dent of Arlington, Texas, who once shared a house with Fazil in Nairobi and who
once was Osama bin Laden’s personal secretary, was arrested immediately after
testifying before a grand jury.™® El-Hage, who also testified before a grand jury

173. See Johnston, supra note 172; see In re Terrorist Bombings, 552 F.3d at 182 (noting that
al->’Owhali’s cooperation was contingent on his being tried in the United States, which he regarded
as his enemy, instead of Kenya, which he did not).

The court denied a motion to suppress this confession. Bin Laden, 132 F. Supp. 2d at 192-98;
see Benjamin Weiser, Judge Extends Legal Rights Beyond U.S,, N.Y. Times, Feb. 17, 2001, at B1;
Benjamin Weiser, Kenya Satements in Terrorism Case Allowed by Judge, N.Y. Times, Jan. 30,
2001, at Al

174. Inre Terrorist Bombings, 552 F.3d at 105; Bin Laden, 132 F. Supp. 2d at 205; Bin Laden,
132 F. Supp. 2d at 178; see Dan Barry, With Suspect in Town, Giuliani Steps Up Security, N.Y.
Times, Aug. 28, 1998, at A6; David Johnston, Charges Against 2d Suspect Detail Trial of Terror-
ists, N.Y. Times, Aug. 29, 1998, at A4.

175. In re Terrorist Bombings, 552 F.3d at 102; United States v. Bin Laden, 91 F. Supp. 2d
600, 606 (S.D.N.Y. 2000); see United States v. Bin Laden, 92 F. Supp. 2d 225, 231 (S.D.N.Y.
2000) (noting first court appearance on Oct. 8, 1998); see also H.L. Pohiman, Terrorism and the
Constitution 38-39 (2008) (discussing types of extraterritorial jurisdiction over crimes committed
abroad).

176. Inre Terrorist Bombings, 552 F.3d at 105, 109; United States v. Bin Laden, 126 F. Supp.
2d 290 (S.D.N.Y. 2001) (noting June 28, 2000, filing of death penalty notice); United Statesv. Bin
Laden, 126 F. Supp. 2d 256 (S.D.N.Y. 2000); see Benjamin Weiser, 4 Guilty in Terror Bombings
of 2 U.S Embassies in Africa, N.Y. Times, May 30, 2001, at Al[hereinafter 4 Guilty] (reporting
that prosecutors did not explain why they did not seek the death penalty against Odeh); Benjamin
Weliser, Defendant in Bombings Faking Iliness, Judge Is Told, N.Y. Times, Dec. 12, 2000, at B3
[hereinafter Faking Iliness]; Benjamin Weiser, U.S. to Seek Death Penalty for 2d Defendant in
Blasts, N.Y. Times, June 14, 2000, at B3 [hereinafter 2d Death Penalty]; Benjamin Weiser, U.S.
to Seek Death Penalty in Bombings, N.Y. Times, May 10, 2000, at B1.

177. See Benjamin Weiser, 2 New Suspects Linked by U.S. to Terror Case, N.Y. Times, Sept.
18, 1998, at Al [hereinafter 2 New Suspects]; Benjamin Weiser, A Bin Laden Agent Left Angry
Record of Gripes and Fears, N.Y. Times, Dec. 2, 1998, at A1l [hereinafter Angry Record].

178. See Weiser, 2 New Suspects, supra note 177; Weiser, Angry Record, supra note 177.

179. See Weiser, 2 New Suspects, supra note 177; Weiser, Angry Record, supra note 177; Ben-
jamin Weiser, U.S. Charges Ex-Soldier, Calling Him Plotter with Bin Laden, N.Y. Times, May
20, 1999, at A12 [hereinafter U.S. Charges Ex-Soldier].

180. Inre Terrorist Bombings, 552 F.3d at 104; United States v. El-Hage, 213 F.3d 74, 77 (2d
Cir. 2000); Bin Laden, 91 F. Supp. 2d at 606; Bin Laden, 92 F. Supp. 2d at 231; Docket Shest,
United States v. El Hage, No. 1:98-cr-1023 (S.D.N.Y. Sept. 21, 1998) [hereinafter S.D.N.Y. El
Hage Docket Sheet]; see Lyman, supra note 169; Weiser, 2 New Suspects, supra note 177; see
also The 9/11 Commission Report 56 (2004) (“Hage was a U.S. citizen who had worked with Bin
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about Bin Laden’s activities a year earlier, was charged with making false state-
ments to investigators and the grand jury.™®" On October 7, charges against him
were broadened to include conspiracy to kill American citizens.'®

The U.S. District Court for the Southern District of New York assigned the
case to Judge Leonard B. Sand.'®

On October 24, 2000, el-Hage tried to plead guilty, but the court did not ac-
cept his plea, because Judge Sand determined that el-Hage was pleading guilty to
avoid the strip searches required every time he came to court rather than because
he believed he was guilty.'®*

The Bombing in Tanzania

On September 21, 1998, the government of Tanzania charged Mustafa Mahmoud
Said Ahmed and Rashid Saleh Hemed with the bombing of the American embas-
sy in Dar es Sdaam.'® Tanzania dropped charges against Ahmed in March

Ladin in Afghanistan in the 1980s, and in 1992 he went to Sudan to become one of a Qaeda’s
major financial operatives.”).

Osama bin Laden already had a sealed indictment against him, which was issued in June 1998.
See The 9/11 Commission Report 110 (2004). On November 4, 1998, a 238-count superseding
indictment was issued against Bin Laden that included charges for the embassy bombings. See The
9/11 Commission Report 128 (2004); Benjamin Weiser, Saudi Is Indicted in Bomb Attackson U.S.
Embassies, N.Y. Times, Nov. 5, 1998, at A1l.

181. El-Hage, 213 F.3d at 77; Bin Laden, 91 F. Supp. 2d at 605-07 (noting that el-Hage ap-
peared before the grand jury on Sept. 24, 1997); Bin Laden, 92 F. Supp. 2d at 231; S.D.N.Y. El
Hage Docket Sheet, supra note 180 (noting criminal complaint filed on Sept. 17, 1998); Trying
Cases Related to Allegations of Terrorism: Judges’ Roundtable, 77 Fordham L. Rev. 1, 12 (2008)
[hereinafter Trying Cases]; see Lyman, supra note 169; Weiser, 2 New Suspects, supra note 177.

Judge Sand ultimately decided that el-Hage could not be prosecuted in the Southern District of
New York for false statements made to FBI agents in Texas. United States v. Bin Laden, 146 F.
Supp. 2d 373 (S.D.N.Y. 2001).

182. Inre Terrorist Bombings, 552 F.3d at 105; Bin Laden, 91 F. Supp. 2d at 605; see Benja-
min Weiser, U.S. Closer to Tying Bin Laden to Embassy Bombings, N.Y. Times, Oct. 8, 1998, at
A3.

183. S.D.N.Y. El Hage Docket Sheet, supra note 180; United States v. Salim, 549 F.3d 67, 70
(2d Cir. 2008); see Benjamin Weiser, U.S. May Ask Death Penalty in Embassy Bombings, N.Y.
Times, Oct. 9, 1998, at A10.

Tim Reagan interviewed Judge Sand for this report in the judge’s chambers on June 25, 2007.

The case originally was assigned to Judge John E. Sprizzo, S.D.N.Y. El Hage Docket Shest,
supra note 180, but Judge Sprizzo recused himself because he previously provided representation
to Libya, see Benjamin Weiser, U.S. Asks British to Deliver Suspected Bin Laden Aide, N.Y.
Times, Sept. 29, 1998, at A10 [hereinafter Deliver Aide].

184. S.D.N.Y. El Hage Docket Sheet, supra note 180 ; see Benjamin Weiser, Judge Rejects
Guilty Pleain Bomb Plot, N.Y. Times, Oct. 25, 2000, at B1.

185. See Bonner, Tanzania Charges, supra note 170; see also James Risen & Benjamin Weis-
er, Before Bombings, Omens and Fears, N.Y. Times, Jan. 9, 1999, at A1 (reporting that in 1997
Ahmed warned the American embassy in Kenya of a bomb plot).
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2000.'% After a four-year trial, Tanzania’s High Court ruled in 2004 that the evi-
dence did not support a conviction against Hemed.*®’

Khalfan Khamis Mohamed was arrested in Cape Town, South Africa, on Oc-
tober 5, 1999, flown to New Y ork, and arraigned on October 8 for participation in
the Dar es Salaam bombing.'® His attorney admitted at trial that K.K. Mohamed
helped assemble the bomb.*®® The United States decided to seek the death penalty
against him.'* South Africa’s Constitutional Court, its highest court, subsequent-
ly ruled that it was improper to turn Mohamed over to the United States for a
capital trial.™®* Judge Sand ruled that the decision by the South African court did
not invalidate Mohamed’s capital prosecution, but Mohamed could offer the deci-
sion as mitigating evidence.*?

A Larger Plot

Mamdouh Mahmud Salim, Osama bin Laden’s finance manager, was suspected of
organizing the embassy bombings and was arrested in Munich, Germany, on Sep-
tember 16, 1998.1%® German authorities handed him over to the U.S. government

186. See Charges Dropped in an Embassy Bombing, N.Y. Times, Mar. 20, 2000, at A5.

187. See Marc Lacey, Tanzania Releases Man Held in '98 Bombing, N.Y. Times, Dec. 23,
2004.

188. United States v. Bin Laden, 91 F. Supp. 2d 600, 604 n.3 (S.D.N.Y. 2000); United States
v. Bin Laden, 92 F. Supp. 2d 225, 231 (S.D.N.Y. 2000); see Benjamin Weiser, Man Charged in
Bombing of U.S Embassy in Africa, N.Y. Times, Oct. 9, 1999, at A4.

After the bombings, Mohamed fled Tanzania; he arrived in South Africa on August 16, 1998.
United States v. Bin Laden, 156 F. Supp. 2d 359, 362 (S.D.N.Y. 2001). He used fraudulent docu-
ments and a false name to request political asylum, and he was arrested when the fraud was dis-
covered. Id.

189. See Hirsch, supra note 169, at 69, 81 (reporting also that Mohamed was known as
“K.K.”); Benjamin Weiser, Suspect Admits Helping Make Embassy Bomb, N.Y. Times Feb. 6,
2001, at A1 (reporting that Mohamed’s attorney made the concession during opening arguments);
see also Bin Laden, 156 F. Supp. 2d at 362-63 (“During interrogation by American officials on
October 5 and 6, 1999, Khalfan Mohamed admitted to playing arole in the August 7, 1998, bomb-
ing of the American Embassy in Dar es Salaam.”).

Judge Sand denied Mohamed’s motion to suppress his admission to arresting authorities. Bin
Laden, 156 F. Supp. 2d at 363.

190. United States v. Bin Laden, 126 F. Supp. 2d 290 (S.D.N.Y. 2001) (ncting June 27, 2000,
filing of death penalty notice); United States v. Bin Laden, 126 F. Supp. 2d 256 (S.D.N.Y. 2000)
(denying a claim that death penalty certification was race-based); see Weiser, Faking llIness, su-
pra note 176; Weiser, 2d Death Penalty, supra note 176.

191. Bin Laden, 156 F. Supp. 2d at 361 & n.1; see Hirsch, supra note 169, at 228; Benjamin
Weliser, South Africa Regrets Its Role in a Defendant’s Extradition, N.Y. Times, May 31, 2001, at
B4 (reporting that the May 28, 2001, ruling “came too late to do Mr. Mohamed any good”).

192. Bin Laden, 156 F. Supp. 2d 359; see Hirsch, supra note 169, at 228-29.

193. United States v. Bin Laden, 160 F. Supp. 2d 670, 674 (S.D.N.Y. 2001); Bin Laden, 92 F.
Supp. 2d at 231; S.D.N.Y. El Hage Docket Sheet, supra note 180 (noting Sept. 14, 1998, com-
plaint and arrest warrant against Salim); see Benjamin Weiser, Judge Orders Embassy Bomb Sus-
pect Held Without Bail, N.Y. Times, Dec. 22, 1998, at B6 [hereinafter Held Without Bail]; Benja-
min Weiser, U.S. Says Bin Laden Aide Tried to Get Nuclear Material, N.Y. Times, Sept. 26, 1998,
at A3 [hereinafter Nuclear Material].
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on December 20 on condition that he not face the death penalty.*®* He first ap-
peared before the district court on December 21.*% The government charged him
with four broad conspiracy counts.*

Khalid a-Fawwaz, who was reportedly a close friend of Osama bin Laden’s
and who ran al-Qaeda’s media operations, was arrested by British authorities in
September 1998.1%” On June 19, 1999, the U.S. government indicted him for hav-
ing ahand in the 1998 bombings.*®® At the United States’ request, British authori-
ties also arrested Ibrahim Hussein Eidarous and Adel Mohammed Abdul Bary on
July 11, 1999.1% Britain’s House of Lords ruled on December 17, 2001, that these
three suspects could be extradited to the United States,®® but the extradition has
not yet happened.”®* Eidarous died of leukemia on July 16, 2008, while under
house arrest in London.*?

Ali A. Mohamed, a former sergeant in the U.S. Army, who previously was a
major in Egypt’s army, was secretly charged with al-Qaeda conspiracies in Sep-
tember 1998.2% He was formally indicted on May 19, 1999, after he refused to
cooperate in the tracking down of Osama bin Laden, and he first appeared in court
on May 27.%* On October 20, 2000, he agreed to plead guilty.”®

Judge Sand denied Salim’s motion to suppress statements made while detained in Germany.
Bin Laden, 160 F. Supp. 2d 670; see Court Won't Suppress Satement in Bombing, N.Y. Times,
Aug. 25, 2001, at B3.

194. Bin Laden, 156 F. Supp. 2d at 370; see Weiser, Held Without Bail, supra note 193.

195. Bin Laden, 92 F. Supp. 2d at 231.

196. See Weiser, Held Without Bail, supra note 193; Weiser, Nuclear Material, supra note 193
(reporting the unsealing of charges on Sept. 25, 1998).

197. See Andrew Jacobs, U.S. Indicts 2 More Men in Bombing of Embassies, N.Y. Times, June
17, 1999, at A17; Weiser, Angry Record, supra note 177; Weiser, Deliver Aide, supra note 183;
Craig Whitlock, Extradition of Terror Suspects Founders, Wash. Post, Dec. 21, 2008, at Al

198. See Jacobs, supra note 197.

199. See David Rohde, U.S. Says It Has Fingerprints of Embassy Bombing Suspects, N.Y.
Times, July 13, 1999, at A6; Whitlock, supra note 197.

200. See Warren Hoge, Court Approves Extraditions in Bombings of U.S. Embassies, N.Y.
Times, Dec. 18, 2001; Whitlock, supra note 197.

201. See Craig Whitlock, Britain Pays to Keep Suspects from U.S. Hands, Wash. Post, May 2,
2009, at A9; Whitlock, supra note 197.

202. Nolle Prosequi, United Statesv. El Hage, No. 1:98-cr-1023 (S.D.N.Y. Dec. 3, 2008); see
Whitlock, supra note 197.

203. See Benjamin Weiser, U.S. Ex-Sergeant Linked to Bin Laden Conspiracy, N.Y. Times,
Oct. 30, 1998, at Al; see also The 9/11 Commission Report 68 (2004) (describing Ali Mohamed
as “aformer Egyptian army officer who had moved to the United States in the mid-1980s, enlisted
in the U.S. Army, and became an instructor at Fort Bragg”); Benjamin Weiser & James Risen, A
Soldier 's Shadowy Trail in U.S. and in the Mideast, N.Y. Times, Dec. 1, 1998, at A1 (reporting
that Mohamed applied to be a CIA agent in 1984).

204. United States v. Bin Laden, 92 F. Supp. 2d 225, 231 (S.D.N.Y. 2000); see Benjamin
Weliser, Indicted Ex-Sergeant Says He Knows Who Bombed U.S. Embassies, N.Y. Times, June 5,
1999, at A3 (reporting that Mohamed was also known as Abu Omar); Weiser, U.S. Charges Ex-
Soldier, supra note 179.

205. S.D.N.Y. El Hage Docket Sheet, supra note 180; see Benjamin Weiser, Bin Laden Linked
to Embassy Blast by an Ex-Soldier, N.Y. Times, Oct. 21, 2000, at Al
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Mohamed Suleiman al-Nalfi was lured from his home in Sudan and appre-
hended in Kenya in late 2000 by the United States.”® He was held in secret for
more than four months before charges against him were made public.”” In early
2002\35é he pleaded guilty?®® and was sentenced to 10 years and one month in pris-
on.

Among the 25 defendants indicted in the U.S. prosecution, many of whom
remain fugitives, is Ahmed Khalfan Ghailani.?*° He was not captured until a raid
on his home in Pakistan in July 2004.?* He was held in secret CIA prisons until
2006, when he was transferred to Guantdnamo Bay.?'? The U.S. government an-
nounced on March 31, 2008, that it would seek the death penalty in atrial by mili-
tary commission,”™ but the following year the government decided to try him in
the Southern District of New York instead.?** On October 5, 2009, the attorney
general announced that the government would not seek the death penalty.

A Prison Guard Is Stabbed

On November 1, 2000, Salim stabbed a prison guard with a sharpened comb when
the guard escorted Salim back to retrieve some documents from the cell that Sa-
lim shared with K.K. Mohamed.?*®

Mohamed was not called as awitness at the trial of the other defendants. See Benjamin Welser,
Lawyers Seeking to Expose Plea Deal in Bombings Case, N.Y. Times, May 6, 2001, at 151.

206. See Benjamin Weiser, Qaeda Member Pleads Guilty to 1990s Conspiracy Charge, N.Y.
Times, Feb. 1, 2003, at A13 [hereinafter Qaeda Member]; Benjamin Weiser, Terror Suspect Held
Secretly for 4 Months, N.Y. Times, Mar. 22, 2001, at B1 [hereinafter Held Secretly].

207. See Weiser, Qaeda Member, supra note 206; Weiser, Held Secretly, supra note 206.

208. S.D.N.Y. El Hage Docket Sheet, supra note 180 (noting Jan. 31, 2003, guilty plea); Inre
Terrorist Bombings of U.S. Embassies in East Africa, 552 F.3d 93, 138 (2d Cir. 2008) (noting
February 2003 conviction); see Weiser, Qaeda Member, supra note 206.

209. S.D.N.Y. El Hage Docket Sheet, supra note 180; see Benjamin Weiser, 10 Years for al
Qaeda Operative, N.Y. Times, Feb. 25, 2003, at B4 (reporting a sentence of 10 years).

210. S.D.N.Y. El Hage Docket Sheet, supra note 180; see William Glaberson, Guantanamo
Detainee, Indicted in 98, Now Faces War Crimes Charges, N.Y. Times, Apr. 1, 2008, at A14.

211. United Statesv. Ghailani, ___ F. Supp.2d __, _, 2009 WL 3853799 (S.D.N.Y. 2009)
(pp.2-3 of filed op.); see Glaberson, supra note 210; Josh White & Joby Warrick, Detainee Is
Charged with Capital Murder in Embassy Bombing, Wash. Post, Apr. 1, 2008, at A2.

212. Ghailani, __ F. Supp.2d ___, _, 2009 WL 3853799 (S.D.N.Y. 2009) (pp.2-4 of filed
0p.); see Glaberson, supra note 210; White & Warrick, supra note 211.

213. See Glaberson, supra note 210; White & Warrick, supra note 211.

214. Ghailani, ___ F. Supp. 2d __, _, 2009 WL 3853799 (S.D.N.Y. 2009) (p.5 of filed
op.); see William Glaberson, Detainee to Be Transferred to U.S. for Trial, N.Y. Times, May 22,
2009, at A16; Benjamin Weiser, A Row over Who Will Represent Guantanamo Detainee, N.Y.
Times, June 2, 2009, at A17.

215. S.D.N.Y. El Hage Docket Shest, supra note 180; see Benjamin Weiser, U.S. Will Not
Seek the Death Penalty for Suspect in Embassy Blasts, N.Y. Times, Oct. 6, 2009, at A25.

216. In re Terrorist Bombings, 552 F.3d at 150; United States v. Salim, 549 F.3d 67, 70 (2d
Cir. 2008); United States v. Salim, 287 F. Supp. 2d 250, 259 (S.D.N.Y. 2003); United States v.
Bin Laden, 160 F. Supp. 2d 670, 673 (S.D.N.Y. 2001); see Benjamin Weiser, 2 in Terror Case
Suspected in Sabbing of Guard at Federal Jail, N.Y. Times, Nov. 2, 2000, at B7; Benjamin
Weiser, Quandary in Terror Case, N.Y. Times, Nov. 12, 2000, at 139 [hereinafter Quandary].
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When the defendants met with their attorneys, they were escorted from their cells to the
place where they met with the attorneys and were escorted back. Defendant Salim was
escorted back by a corrections officer who was well known to be kind. Protocol would
have called for the inmate, the defendant, to be put into the cell, the cell to be locked,
with the corrections officer outside the cell, the defendant still handcuffed. Then the de-
fendant was to put his hands through an opening left for that purpose and the cuffs to be
removed.

Well, Officer Louis Pepe didn’t follow that protocol and took the handcuffs off Sa-
lim while he was till in the cell. Salim had taken a plastic comb and honed it into a knife
and stabbed the corrections officer and inflicted a permanent brain injury to him.?*’

Because Salim’s attorneys were both witnesses to the stabbing and potential
targets, the court discontinued their representation of Salim and severed his prose-
cution from the other defendants’ trial, which was scheduled to begin only two
months later.*® Both Salim and K.K. Mohamed were transferred to other jails*
but only Salim was charged with the stabbing.??° The court assigned the prosecu-
tion of Salim for the stabbing to Judge Deborah A. Batts.?

Salim pleaded guilty on April 3, 2002, to attempted murder.??? Judge Batts
sentenced him to 32 yearsin prison.? The court of appeals remanded the case for

The government argued that the stabbing was part of a plot to escape by taking hostages, but
the court found that the motive was to enable an attack on defense counsel so that they would be
dismissed. Salim, 287 F. Supp. 2d 250; see Benjamin Weiser, Government Says Attack on Guard
Was Part of Escape Plan, N.Y. Times, Dec. 21, 2000, at B3 [hereinafter Escape Plan] (reporting
on an aleged “elaborate plot to take defense lawyers hostage to get themselves and possibly other
prisoners freed”); see also Benjamin Weiser, Man Called a Qaeda Founder Denies a Terror Link
to Assault, N.Y. Times, Sept. 5, 2002, at A20 (reporting Salim’s one-time claim that “he wanted to
break out and go to the United Nations to proclaim his innocence”).

At K.K. Mohamed’s sentencing hearing, “[a] neurosurgeon testified [that the guard] suffered
severe brain damage and lost much of his ability to see and communicate. He also suffered a
stroke after surgery, the doctor said, and has partial paralysisin an arm and leg.” Benjamin Weis-
er, Doctor Details Injuries Left in Jail Attack, N.Y. Times, June 26, 2001, at B4 [hereinafter Doc-
tor Details Injuries].

217. Trying Cases, supra note 181, at 13-14.

218. Bin Laden, 160 F. Supp. 2d at 673; Trying Cases, supra note 181, at 12; see Hirsch, supra
note 169, at 213; Weiser, Quandary, supra note 216.

219. See Benjamin Weiser, Judge Orders Confiscation of Papers in Terrorism Case, N.Y.
Times, Nov. 29, 2000, at B4.

220. Bin Laden, 160 F. Supp. 2d at 673; see Weiser, Escape Plan, supra note 216.

Although the government did not charge Mohamed with participation in the stabbing, in an ef-
fort to persuade his sentencing jury to have him executed, the government argued that he partici-
pated in the stabbing. See Weiser, Doctor Details Injuries, supra note 216.

221. Salim, 549 F.3d at 70; Bin Laden, 160 F. Supp. 2d at 673 n.5; Docket Sheet, United States
v. Salim, No. 1:01-cr-2 (S.D.N.Y. Jan. 3, 2001) [hereinafter S.D.N.Y. Salim Docket Sheet]; see
Benjamin Weiser, Terror Suspect Failsin Effort to Move Other Trial, N.Y. Times, Mar. 31, 2001,
at B6.

222. Salim, 549 F.3d at 70; Salim, 287 F. Supp. 2d at 259; S.D.N.Y. Salim Docket Sheet, supra
note 221; see Robert F. Worth, Man Admits Murder Attempt, N.Y. Times, Apr. 4, 2002, at B5.

223. Salim, 549 F.3d at 70; S.D.N.Y. Salim Docket Shest, supra note 221 (also noting ordered
restitution of $4,722,820); see Susan Saulny, As Attacker |Is Sentenced, Victim Vents Disgust and
Is Ejected, N.Y. Times, May 4, 2004, at B3 (reporting that Judge Batts had to gect the victim
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resentencing, concluding that Judge Batts’s conclusion that a terrorism enhance-
ment required transnational conduct was error.”** Briefing on resentencing is to be
completed by May 15, 2010.%%

TheMain Trial

The trial against Odeh, al-’Owhali, el-Hage, and K.K. Mohamed began with jury
selection on January 3, 2001.%%° With the help of ajury questionnaire, Judge Sand
screened a jury pool of 1,302 people.”?” Opening arguments began a month later,
on February 5.%° Both Arabic and Kiswahili interpreters were required.?®

Many survivors of the bombings attended the trial, wearing lapel pins pro-
vided by a victims’ advocate showing a map of Africa with Kenya and Tanzania
highlighted.” The pins helped the deputy marshals identify victims for appropri-
ate seating, but Judge Sand ordered that the pins not be worn after defense coun-
sel argued that they would improperly influence the jurors.”*

Closing arguments began on May 1, and the jury began its deliberations on
May 10.2° All four defendants were convicted of all charges on May 29.%*

from the court for disruptive behavior); see Salim, 287 F. Supp. 2d 250 (finding facts for sentence
calculation).

224, Salim, 549 F.3d 67 (resolving United States v. Salim, No. 04-2643 (2d Cir. Apr. 7,

2004)), cert. denied,  U.S. _ , 130 S. Ct. 325 (2009); see Benjamin Weiser, Panel Rules Jail
Sabbin Constituted Terrorism, N.Y. Times, Dec. 3, 2008, at A28.

225. S.D.N.Y. Salim Docket Sheet, supra note 221.

226. Inre Terrorist Bombings of U.S. Embassiesin East Africa, 552 F.3d 93, 102, 106 (2d Cir.
2008); United States v. Bin Laden, 156 F. Supp. 2d 359, 363 (S.D.N.Y. 2001); United States v.
Bin Laden, 132 F. Supp. 2d 168, 172 (S.D.N.Y. 2001); S.D.N.Y. El Hage Docket Sheet, supra
note 180; Trying Cases, supra note 181, at 12; see Benjamin Weiser, First Day of Jury Selection
in U.S Embassy Bombings, N.Y. Times, Jan. 3, 2001, at B3; see also Anthony D. Romero & Dina
Temple-Raston, In Defense of Our America 1 (2007) (describing the case as “the United States of
America’s first comprehensive attempt to prosecute the growing menace of Islamic extremismin a
court of law™).

227. Leonard B. Sand, United States v. El Hage: Jury Questionnaire (Jan. 3, 2001); Trying
Cases, supra note 181, at 12; Interview with Hon. Leonard B. Sand, June 25, 2007; see Alan Feu-
er, Jury Questionnaire Fillsin a Few Blanks, N.Y. Times, Feb. 8, 2001, at B8.

According to Judge Sand, the questionnaire and voir dire caused many jurors to assume that
the court would tell them what penalty would go with each crime, and did not make clear that ul-
timate decisions on the death penalty would be for the jury to make. Interview with Hon. Leonard
B. Sand, June 25, 2007.

228. Inre Terrorist Bombings, 552 F.3d at 102, 106; Bin Laden, 156 F. Supp. 2d at 363.

229. Interview with Hon. Leonard B. Sand, June 25, 2007.

230. See Hirsch, supra note 169, at 72.

231. Seeid. at 72-73.

232. See Benjamin Weiser, Conspiracy by Bin Laden Is Described, N.Y. Times, May 2, 2001,
at B1.

233. See Jury Gets Terror Case, N.Y. Times, May 11, 2001, at B6; Hirsch, supra note 169, at
177 (reporting that jury deliberations were interrupted by dental work and a house closing).

234. Inre Terrorist Bombings of U.S. Embassies in East Africa, 552 F.3d 93, 101-02, 107 (2d
Cir. 2008); United States v. Bin Laden, 397 F. Supp. 2d 465, 473 (S.D.N.Y. 2005); United States
v. Bin Laden, 160 F. Supp. 2d 670, 673 n.5 (S.D.N.Y. 2001); United States v. Bin Laden, 156 F.
Supp. 2d 359, 361, 363 (S.D.N.Y. 2001); S.D.N.Y. El Hage Docket Sheet, supra note 180; Trying
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Judge Sand granted al-’Owhali and K.K. Mohamed separate death penalty
hearings.® First came Al-’Owhali’s hearing—the first death penalty hearing in
the Southern District of New Y ork since the 1950s—and the jury began to delibe-
rate on his sentence on June 5, 2001.%° On June 12, the jury announced that it
was deadlocked, which meant that al-’Owhali would be imprisoned for life with-
out the possibility of release.®®” The jury began to deliberate on K.K. Mohamed’s
sentence on July 5% and announced a deadlock on July 10.%

On October 18, 2001, Judge Sand sentenced each of the four defendantsto life
in prison without the possibility of release.®*® Because of the intervening and

Cases, supra note 181, at 12; see Weiser, 4 Guilty, supra note 176 (reporting also that none of the
defendants testified); Hirsch, supra note 169, at 179-80.

It was reported that initially five jurors voted to acquit el Hage. Benjamin Weiser, A Jury Torn
and Fearful in 2001 Terrorism Trial, N.Y. Times, Jan. 5, 2003, at 11 [hereinafter Jury Torn].

235. Bin Laden, 156 F. Supp. 2d at 361 n.2; Trying Cases, supra note 181, at 12; see Benjamin
Weliser, McVeigh Execution Casts Shadow on Embassy Terror Trial, N.Y. Times, Apr. 24, 2001,
at B2 (reporting on Judge Sand’s Apr. 23, 2001, ruling).

236. See Hirsch, supra note 169, at 186; Benjamin Weiser, Jury Weighs Death Penalty for
Bomber, N.Y. Times, June 6, 2001, at B4.

The last execution in New Y ork was the 1954 execution of Gerhard Puff, who was executed a
year after Julius and Ethel Rosenberg. See Benjamin Weiser, Reno Allows First U.S. Death Penal-
ty Trial in Manhattan in Decades, N.Y. Times, Nov. 20, 1997, at B1 [hereinafter Reno Allows].
Attorney General Janet Reno authorized capital prosecutions of John Cuff, Deric Frank, and Cla
rence Heatley in 1997, but they pleaded guilty and avoided capital sentencing trials. See 25-Year
Sentence for Ex-Girlfriend’s Death, N.Y. Times, Jan. 30, 2000, at 133; Benjamin Weiser, Former
Officer Getsa Life Termfor 10 Murdersin a Drug Gang, N.Y. Times, Mar. 23, 1999, at B1; Ben-
jamin Weiser, Gang Leader, in Plea Deal, Admits to Role in 13 Killings, N.Y. Times, Feb. 6,
1999, at B2; Weiser, Reno Allows, supra; Benjamin Weiser, Reno Authorizes a Second Death Pe-
nalty Case for Prosecutors in Manhattan, N.Y. Times, Nov. 21, 1997, at B4. The first federal de-
fendant sentenced to death in New Y ork since Puff was Ronell Wilson, whom ajury voted to ex-
ecute on January 30, 2007, in the Eastern District of New York. See Michael Brick, Jury Agrees
on Death Sentence for the Killer of Two Detectives, N.Y. Times, Jan. 31, 2007, at Al.

237. Inre Terrorist Bombings, 552 F.3d at 101, 107; Bin Laden, 156 F. Supp. 2d at 361 n.2;
see Benjamin Weiser, Life for Terrorist in Embassy Attack, N.Y. Times, June 13, 2001, at Al (re-
porting that 10 jurors concluded that execution would make the defendant a martyr and that five
jurors decided that life in prison would be the greater punishment); Hirsch, supra note 169, at
201-03 (same, reporting also that before announcing their verdict, the jurors requested a copy of
the oath they had taken).

It was reported that the vote was nine to three in favor of execution. Benjamin Weiser, 4 Are
Sentenced to Life in Prison in 1998 U.S. Embassy Bombings, N.Y. Times, Oct. 19, 2001, at A1
[hereinafter 4 Are Sentenced]; Weiser, Jury Torn, supra note 234.

238. See Benjamin Weiser, Terror Jury Deliberates, N.Y. Times, July 6, 2001, at B5.

239. Bin Laden, 156 F. Supp. 2d at 362-63; see Benjamin Weiser, Jury Rejects Death Penalty
for Terrorist, N.Y. Times, July 11, 2001, at B1 (reporting that seven jurors concluded that execu-
tion would make the defendant a martyr).

240. S.D.N.Y. El Hage Docket Sheet, supra note 180; In re Terrorist Bombings, 552 F.3d at
102, 102; United States v. Bin Laden, 397 F. Supp. 2d 465, 474 (S.D.N.Y. 2005); see Weiser, su-
pra note 237.

The defendants ultimately were sent to serve their sentences at the Administrative Maximum
Facility, or “Super Max,” in Florence, Colorado. Benjamin Weiser, Prison Switch for Terroristsin
Bombings, N.Y. Times, Dec. 25, 2001, at B6.
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nearby attacks on September 11, 2001, court security on the day of sentencing
was substantially enhanced.?**

New Trial Denied

On January 23, 2002, Judge Kevin Thomas Duffy took over for Judge Sand with
respect to further proceedings in prosecutions for the embassy bombings.?* That
same month, prosecutors learned that the United States Marshals Service had
many hours of videotape recordings of interviews with the government’s first
witness, an informant named Jamal Ahmed al-Fadl, that should have been turned
over to El-Hage’s attorneys for preparation of cross-examination.”® In response
to El-Hage’s motion for a new trial, Judge Duffy wrote, “Through a mixture of
inaction, incompetence and stonewalling to cover up their mistakes, the United
States Marshals Service and the Department of Justice’s Office of Enforcement
Operations have serioudly jeopardized the convictions of al-Qaedaterrorist Wadih
El-Hage.”**

Al-Fadl was in the Witness Security Program, living in a secret location.?*
Prosecutors arranged for videoconference connection to a-Fadl, and the Marshals
Service videotaped videoconferences with al-Fadl without the prosecutors’ know-
ledge.*® Prosecutors received copies of the tapes from the Marshals Service and
provided defense counsel with transcripts, redacting “various portions to protect
the identities of certain individuals and to protect operation information that they
believed was not subject to discovery.”**’ On October 24, 2003, El-Hage moved
for anew trial.®

Judge Duffy concluded that “although this material would have fueled a sig-
nificant attack on al-Fadl’s credibility, it would not have directly contradicted the
government’s case, and appears to fall within the genera rule that undisclosed

241. See Hirsch, supra note 169, at 244; Weiser, 4 Are Sentenced, supra note 237 (“The build-
ing resembled a military base, with federal marshals carrying shotguns, public entrances closed
and the screening of visitorsincreased.”).

242. SD.N.Y. El Hage Docket Sheet, supra note 180; In re Terrorist Bombings of U.S. Em-
bassies in East Africa, 552 F.3d 157, 165 (2d Cir. 2008); In re Terrorist Bombings, 552 F.3d at
101 n.2, 141 n.41; Trying Cases, supra note 181, at 12; see Embassy Bombings Case Goes to New
Judge, N.Y. Times, Jan. 26, 2002, at A9; Hirsch, supra note 169, at 258.

243. In re Terrorist Bombings, 552 F.3d at 140-43; Bin Laden, 397 F. Supp. 2d at 474-81,
518; Trying Cases, supra note 181, at 12; see Benjamin Weiser, U.S. Videos of Qaeda Informer
Offer Glimpse into a Secret Life, N.Y. Times, May 1, 2004, at Al [hereinafter Qaeda Informer].

244, Bin Laden, 397 F. Supp. 2d at 473.

245, Inre Terrorist Bombings, 552 F.3d at 142; Bin Laden, 397 F. Supp. 2d at 474; see Weis-
er, Qaeda Informer, supra note 243.

246. Inre Terrorist Bombings, 552 F.3d at 142; Bin Laden, 397 F. Supp. 2d at 475-76.

247. Bin Laden, 397 F. Supp. 2d at 478.

248. Inre Terrorist Bombings of U.S. Embassiesin East Africa, 552 F.3d 93, 108, 141 (2d Cir.
2008); Id. at 474, 478.
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impeachment material generally does not warrant a new trial.”** The court of ap-
peals affirmed.*

All four defendants appealed their convictions, ™ but K.K. Mohamed with-
drew his appeal >

After the trial, the New York Times published an article based on interviews
with nine of the 12 jurors.?®® The story reported that two jurors sought outside re-
ligious guidance on their sentence verdicts, one juror did legal research on the In-
ternet, and some jurors were aware that the defendants were shackled under the
defense table ™ Judge Duffy determined that the article entitled El-Hage to nei-
ther anew trial nor an evidentiary hearing.>®

On November 24, 2008, the court of appeals affirmed the convictions of
Odeh, al-’Owhali, and el-Hage.”®

Another Defendant

Nearly 11 years after the embassy bombings, Ahmed Khalfan Ghailani, the ninth
defendant in the third superseding indictment filed December 16, 1998, was trans-

249, Bin Laden, 397 F. Supp. 2d at 515.

250. Inre Terrorist Bombings, 552 F.3d at 140-46, 156, cert.denied, U.S.  , S Ct
__, 2010 WL 58776 (2010).

251. Docket Sheet, United States v. Mohamed, No. 01-1571 (2d Cir. Nov. 1, 2001) [hereinafter
2d Cir. Mohamed Docket Sheet] (appeal by Mohamed); Docket Sheet, United States v. Odeh, No.
01-1553 (2d Cir. Oct. 24, 2001) (appea by Odeh); Docket Sheet, United States v. El Hage, No.
01-1550 (2d Cir. Oct. 25, 2001) (appea by el Hage); Docket Sheet, United States v. Al-’Owhali,
No. 01-1535 (2d Cir. Oct. 19, 2001) (lead case, appeal by al->’Owhali); see Weiser, Jury Torn, su-
pra note 234.

252. In re Terrorist Bombings, 552 F.3d at 101 n.1; 2d Cir. Mohamed Docket Sheet, supra
note 251 (noting a Jan. 21, 2004, order that the appeal was withdrawn with prejudice); see Benja-
min Weiser, 3 Seek Retrial in Bombing of Embassies, N.Y. Times, Jan. 23, 2004, at B4.

253. Weiser, Jury Torn, supra note 234 (reporting that one juror could not be found and two
jurors declined interviews).

254, Id; see United States v. Bin Laden, No. 1:98-cr-1023, 2005 WL 287404, at *2 (S.D.N.Y.
Feb. 7, 2005); Weiser, supra note 252; Benjamin Weiser, Jury Behavior Raises Issues in Terror
Case, N.Y. Times, Jan. 16, 2003, at B1 [hereinafter Jury Behavior].

255, Bin Laden, No. 1:98-cr-1023, 2005 WL 287404.

256. In re Terrorist Bombings, 552 F.3d at 102, 108, 156; see Benjamin Weiser, Warrantless
Searches of Americans Are Legal Overseas, Court Panel Rules, N.Y. Times, Nov. 25, 2008, at
Al9.

Al->Owhali obtained a remand to the district court for proceedings on the effect of new evi-
dence on the validity of his confession. 2d Cir. Al-’'Owhali Docket Sheet, supra note 251 (noting
Apr. 30, 2009, remand). On February 16, 2010, Judge Duffy denied Al->’Owhali relief. Opinion,
United Statesv. El Hage, No. 1:98-cr-1023 (S.D.N.Y. Feb. 16, 2010).

Al->Owhali and Odeh’s petitions for writs of certiorari were denied. Al-’Owhali v. United
States, _ U.S. ___, 129 S. Ct. 2778 (2009); Odeh v. United States, _ U.S. ___, 129 S. Ct.
2765 (2009).
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ferred from the detention camp at Guantanamo Bay, Cuba, to the Southern Dis-
trict of New Y ork.%’

On June 15, 2009, the case was transferred to Judge Lewis A. Kaplan, who set
trial for September 27, 2010.%®

Challenge: Attorney—Client Contacts

In detention, the original defendants were cut off from virtually all communica-
tions.® They were permitted to meet with their attorneys, but the attorneys were
prohibited from sharing anything said in the meetings with investigators or ex-
perts, which seriously hampered the preparation of a defense.”® In response to
complaints by defense attorneys, Judge Sand visited the jail and approved the de-
tention conditions, except that he ordered that the defendants be permitted to call
their families three times a month instead of once.”*

Attorney—client communications were also impaired by the fact that defense
counsel could not discuss classified evidence with their clients because the defen-
dants did not have security clearances.®®* The court of appeals affirmed Judge
Sand’s ruling that failure to share classified information with the defendants, as
opposed to their cleared counsel, did not violate the Constitution.?®®

Relations between defendants and assigned counsel are often difficult; they
were particularly so in this case: “Lawyers don’t often represent somebody who
hates them, who, all things being considered, would just as soon kill them. How
you maintain an attorney—client relationship under those circumstances is very
difficult.”***

257. See Peter Finn, Guantanamo Bay Detainee Brought to U.S. for Trial, Wash. Post, June
10, 2009, at Al; Benjamin Weiser, In U.S Court, Guantanamo Detainee Pleads Not Guilty to
Embassy Bombing Charges, N.Y. Times, June 10, 2009, at A24.

258. S.D.N.Y. El Hage Docket Sheet, supra note 180.

Tim Reagan interviewed Judge Kaplan for this report in the judge’s chambers on November 5,
2009.

259. United States v. Bin Laden, 92 F. Supp. 2d 225, 231-32 (S.D.N.Y. 2000) (describing
“special conditions of confinement™); see Benjamin Weiser, Bombing Suspects Are Isolated in
New York Jail, N.Y. Times, Oct. 27, 1998, at A8 [hereinafter Suspects Isolated]; Benjamin Weis-
er, Judge to Hear Complaints on Jail Rules, N.Y. Times, Nov. 11, 1998, at B3 [hereinafter Judge
to Hear Complaints]; Benjamin Weiser, Lawyers for Bombing Suspects Say Jail Rules Violate
Rights, N.Y. Times, Nov. 10, 1998, at B4 [hereinafter Rules Violate Rights].

260. See Weiser, Suspects Isolated, supra note 259; Weiser, Judge to Hear Complaints, supra
note 259; Weiser, Rules Violate Rights, supra note 259.

261. United Statesv. El-Hage, 213 F.3d 74, 77 (2d Cir. 2000) (affirming Judge Sand’s approv-
ing the conditions of confinement); see Benjamin Weiser, Judge Won't Ease Jail Restrictions on
Men Held in Bombings of U.S Embassies, N.Y. Times, Nov. 19, 1998, at B9.

262. In re Terrorist Bombings, 552 F.3d at 116-23; United States v. Bin Laden, No. 1:98-cr-
1023, 2001 WL 66393 (S.D.N.Y. Jan. 25, 2001); Leonard B. Sand, United States v. El Hage: Pro-
tective Order 15 (July 29, 1999); see Gross, supra note 26, at 12.

263. In re Terrorist Bombings, 552 F.3d at 115-30, 156; Bin Laden, No. 1:98-cr-1023, 2001
WL 66393; see Weiser, supra note 256.

264. Trying Cases, supra note 181, at 13.
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Although circumstances suggested that Salim meant to do his attorneys harm,
Ghailani’s confidence in his military commission attorneys was so great that he
asked Judge Kaplan to order the Secretary of Defense to continue their representa-
tion of him in New Y ork.?® Although the Secretary was not a party to the case,
Judge Kaplan agreed to consider the motion.”® Judge Kaplan ruled that although
an indigent defendant has a constitutional right to effective assistance of counsel,
the indigent defendant does not have a constitutional right to select counsel. %’

Challenge: Mental Health During Detention

After several months of restrictive confinement, el-Hage angrily criticized Judge
Sand during a hearing for not reading a letter el-Hage had prepared that proc-
laimed his innocence and contended that the United States could have prevented
the embassy bombings.?®® Deputy marshals restrained el-Hage when he leapt from
his chair in the courtroom and appeared to charge the judge.®® Approximately six
months later, a psychiatrist reported that el-Hage’s solitary confinement was se-
riously impairing his mental health.?”® The government agreed to give el-Hage a
cell mate, but the court ruled that his conditions of confinement were largely
proper, and el-Hage complained that the cell mate made his cell too crowded.?*
After the prison guard was stabbed, an incident not involving el-Hage, the
prison removed el-Hage’s possessions and privileges.?”? According to his wife,
his mental state deteriorated sharply and he stopped recognizing his attorney.?”
However, two court-appointed psychiatrists and a court-appointed psychologist
determined that el-Hage was faking mental illness.>”* Judge Sand decided that the

265. Motion, United States v. El Hage, No. 1:98-cr-1023 (S.D.N.Y. Oct. 7, 2009).

266. United Statesv. Ghailani, ___ F. Supp.2d ___, _, 2009 WL 3853799 (S.D.N.Y. 2009)
(pp.6-27 of filed op.); id. &t (p.27 of filed op.) (“Ghailani asks this Court to decide only the
constitutional effect of the Secretary’s intended action, not the propriety or wisdom of his decision
to act in that manner.”).

267. 1d. at 29-32; see Benjamin Weiser, Terrorism Suspect Can’t Keep His Military Lawyers,
Judge Rules, N.Y. Times, Nov. 19, 2009, at A25.

268. In re Terrorist Bomhings, 552 F.3d at 149; see Benjamin Weiser, Suspect in Embassy
Bombings Avows Innocence in Letters to Relatives, N.Y. Times, June 25, 1999, at B5 [hereinafter
Suspect Avows Innocence]; Benjamin Weiser, Terrorism Suspect Charges Toward Judge, but Is
Tackled, N.Y. Times, June 23, 1999, at B6 [hereinafter Suspect Charges].

269. In re Terrorist Bombings, 552 F.3d at 149-50; Trying Cases, supra note 181, at 13; see
Weiser, Suspect Avows Innocence, supra note 268; Weiser, Suspect Charges, supra note 268.

270. See Benjamin Weiser, Report Says Isolation Takes Toll on Terrorism Suspect, N.Y.
Times, Dec. 15, 1999, at B20.

271. See Benjamin Weiser, Judge Upholds Strict Jail Conditions for Suspect in Bin Laden
Case, N.Y. Times, Jan. 11, 2000, at B7; Weiser, supra note 270.

272. See Lowell Bergman & Benjamin Weiser, Suspect in Terror Case Is Mistreated, Wife
Says, N.Y. Times, Nov. 22, 2000, at B4.

273. Seeid.

274. See Weiser, Faking llIness, supra note 176.
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exzp?%rt opinions were well founded and that el-Hage was competent to stand tri-
al.

Challenge: Jury Security

Judge Sand decided to close jury selection and use an anonymous jury, but not
sequester the jury.?”®

On Monday, Feb. 5, 2001, the first day of the trial, the 12 jurors and six alternates
met at a secret location in Midtown Manhattan and were driven to court by armed federal
marshals. Safety concerns were paramount for the jurors, who were not sequestered. The
jury room was guarded by marshals and was checked each morning by bomb-sniffing
dogs. But there was always the unexpected. One day, jurors said, they were startled when
someone climbed through the window. It turned out to be a workman looking to use the
bathroom.?”’

Challenge: Court Security

Persons entering the courtroom had to pass through a metal detector and sign a
log book stating their purpose in attending the trial 2"
At alaw school presentation, Judge Sand recalled a critical security event:

| held a conference before the jury was selected in my regular courtroom, which is afair-
ly standard size courtroom. The four defendants were seated in the jury box with a mar-
shal on each side. The issue was that one of the defendants, El-Hage, had written aletter
that he wanted to send to the media. The government objected, because they thought,
“How do we know whether there are codes in that or other things that would not be ap-
parent to us?’ And so we were discussing the sending of a paraphrase—not the exact lan-
guage, but the substance.

While this discussion is going on, El-Hage, seated between two marshals in the jury
box, jumps out of the jury box and races toward the bench. Now, | don’tk know why he
was racing to the bench. | have a suspicion that he was not coming to shake my hand and
thank me for the careful attention | was giving to his case. The courtroom was scattered
with security officers. You know, you sort of look around and you see them, and they
sometimes don’t look so alert to you. Instantly, there was a security officer standing in
front of me, shielding me with his body, which | appreciated. There had been a sketch
artist who was just in the line of fire between El-Hage and myself. She immediately
threw her easdl over and ducked. Of course, one of the security officers tackled El-Hage
just as he was coming up to the bench.?

Because of El-Hage’s actions, the defendants were shackled to the floor under
the table®® To prevent the jurors from realizing this, the jury was not present

275. See Benjamin Weliser, Judge Rules Defendant’s Amnesia |s Feigned in Terror Case, N.Y.
Times, Dec. 16, 2000, at B2.

276. See Feuer, supra note 227; Gross, supra note 26, at 21-22; Weiser, supra note 226; Weis-
er, Jury Torn, supra note 234; Benjamin Weiser, Life-and-Death Questions in Embassy Bombings
Case, N.Y. Times, June 3, 2001, at 137 (reporting that “even Judge Leonard B. Sand does not
know their names”).

277. Weiser, Jury Torn, supra note 234.

278. See Hirsch, supra note 169, at 71.

279. Trying Cases, supra note 181, at 13.

280. Trying Cases, supra note 181, at 14; Interview with Hon. Leonard B. Sand, June 25,
2007; see Gross, supra note 26, at 15 & n.54; Hirsch, supra note 169, at 78.
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when defendants were brought in and out.?®* And, for this tria, there was no “all
rise” when the judge entered.”* Judge Sand believed it was important to conceal
as much as possible any extraordinary security measures.”

Challenge: Witness Security

The informant Al-Fadl was formerly Osama bin Laden’s payroll manager, whom
the government had identified prior to his testimony, even to defense counsel, on-
ly as CS-1, which stood for “confidential source one.”?** He had been under U.S,
protection in an undisclosed location since 1998 after pleading guilty to a conspir-
acy charge in a sealed proceeding in the Southern District of New York.”® “In
1996, Mr. Fadl fled [al-Qaeda] after he embezzled about $110,000 from one of
Mr. bin Laden’s companies, eventually walking into an American embassy in
Africaand offering his servicesin the fight against al-Qaeda.”?*

Al-Fadl’s identity was not revealed to defense counsel until four days before
his scheduled testimony, and a protective order forbade counsel from revealing
his identity to their clients until the day before al-Fadl appeared in court.®” Judge
Sand forbade courtroom artists from sketching al-Fadl’s face.®*®

Challenge: Religious Accommodation

An appointed attorney had to be dismissed for mocking his client’s religious be-
liefs.”® As Judge Sand reported,

An attorney who was very diligently representing his client was talking to his client. His
client explained that if he died as a martyr he would go immediately to paradise and have
thirteen virgin brides. The lawyer said, “Can you imagine having thirteen fathers-in-
law?’ The next morning there is on my desk a motion to replace the attorney. The defen-

281. Trying Cases, supra note 181, at 14; Interview with Hon. Leonard B. Sand, June 25,
2007; see Hirsch, supra note 169, at 78.

282. United States v. Bin Laden, No. 1:98-cr-1023, 2005 WL 287404, at *2 (S.D.N.Y. Feb. 7,
2005); Trying Cases, supra note 181, at 14; see Hirsch, supra note 169, at 78.
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284. See Hirsch, supra note 169, at 103; Benjamin Weiser, Ex-Aide to Bin Laden Describes
Terror Campaign Aimed at U.S,, N.Y. Times, Feb. 7, 2001, at A1 [hereinafter Ex-Aide]; Benjamin
Weliser, Secret Witness Set to Testify in Terror Trial, N.Y. Times, Feb. 5, 2001, at B1; Weiser,
Qaeda Informer, supra note 243.

Al-Fadl is related by marriage to al-Nalfi. See Weiser, Qaeda Member, supra note 206; Weis-
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2008); United States v. Bin Laden, 397 F. Supp. 2d 465, 474 (S.D.N.Y. 2005); see Weiser, Ex-
Aide, supra note 284; Weiser, Qaeda Informer, supra note 243.

286. Weiser, Qaeda Informer, supra note 243; see The 9/11 Commission Report 109 (2004)
(“Jamal Ahmed a Fadl walked into a U.S. embassy in Africa, established his bona fides as a for-
mer senior employee of Bin Ladin, and provided a major breakthrough of intelligence on the crea-
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dant said, “How can | be represented by a lawyer who mocks my religion?” | granted the

application.®

Judge Sand carefully timed breaks in the trial to permit prayer at the appropri-
ate times by the Muslim defendants, whose entry to and exit from the courtroom
was made cumbersome by their hidden shackles. "

Challenge: Classified Evidence

In order to have access to classified evidence, defense counsel had to have securi-
ty clearances.?” Initially the attorneys in the original trial objected to their adver-
saries’ invading their privacy with background checks, but the government as-
sured the attorneys and the court that background information would not be
shared with prosecutors in the case.?®® The court ruled that a security clearance
requirement did not violate the defendants’ Sixth Amendment right to counsel,
and the court of appeals affirmed.?*

Judge Sand resolved issues concerning discovery of classified information by
conducting ex parte discussions with defense counsel concerning defense strategy
and ex parte discussions with prosecutors concerning potentially relevant classi-
fied information.”® Sometimes Judge Sand was able to mediate a substitution for
classified information:

The District Court held five in camera CIPA hearings in February 2001. Portions of

the February 6, 2001 hearing were conducted ex parte; the others were attended by coun-

sel for both sides. El-Hage’s defense attorneys, in the presence of the government, de-

scribed in detail the classified material that they anticipated disclosing. The District Court

then excused El-Hage’s counsel in order to inquire into the government’s reasons for re-
fusing to declassify these items. After the government completed its presentation and was
excused, the District Court recalled El-Hage’s attorneys, inquiring, in the absence of gov-
ernment counsel, into the use that El-Hage’s counsel planned to make of the classified in-
formation at issue. Having established that El-Hage’s attorneys wished to use the classi-
fied material for cross-examination of a government witness, the District Court suggested

that the parties could work together to produce a paraphrased version of the relevant por-

tions. The District Court then recalled the government in order to discuss the merits of

this proposal with counsel on both sides.?*
Sometimes Judge Sand was able to determine that classified information was not
asrelevant as defense counsel thought it might be:

After giving El-Hage’s counsel the opportunity to set forth their theory on the relevance

of this information, the District Court explainted that—based upon its review of an ex
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