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INTRODUCTION

Robert A. Katzmann and Michael Tonry

The Crisis of Volume and Judicial Administration

A “crisis of volume,” as Professor Daniel Meador aptly ob-
served, has beset the federal judiciary. In a little over a decade, fil-
ings in the courts of appeals have more than doubled, from 16,658
in 1975 to 34,292 for the year ending June 30, 1986. At the same
time, the number of appellate judges rose from 97 to 156—an in-
crease of only 63 percent. Not surprisingly, the backlog of pending
appeals per panel has increased—from 375 in 1975 to 486 for the
fiscal year ending June 30, 1986.

Growing caseloads and mounting backlogs stretch the limits of
an already overworked judiciary. By now the tensions are familiar.
Judges are expected to resolve large numbers of cases quickly and
efficiently and with due care for the subtleties and complexities of
each case, and in ways that realize the concerns of justice and of
equity.? The appellate problem has received considerable attention
in recent years.’ But, as the Commission on Revision of the Fed-
eral Court Appellate System observed in its seminal study,
“solutions are hard to come by.”™

Only a limited number of alternatives exist to address the prob-
lems of mounting caseloads. One option is to create more judge-
ships. Increasing the number of judges can ameliorate some of the
burdens, but that solution is not without cost. It is not certain that

' These figures are drawn from the 1975 and 1986 editions of the Annual Re-
port of the Director of the Administrative Office of the U.S. Courts.

2 On the work of the appellate judge, see F. M. Coffin, The Ways of a Judge:
Reflections from the Federal Appellate Bench (1979).

* See, e.g., P. Carrington, D. Meador & M. Rosenberg, Justice on Appeal
(1976). On the caseload problem in federal district and appellate courts, see,
e.g., R. Posner, The Federal Courts (1985).

* Commission on Revision of the Federal Court Appellate System, Structure
and Internal Procedures: Recommendations for Change 2 (1975).
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the requisite political support could be secured for the funds needed
to add sizable numbers of additional judicial positions. Moreover,
at some point, merely enlarging the judiciary could have adverse
effects—it could conceivably dilute the quality of the judiciary,
erode the collegial system for deciding appeals, or upset the sta-
bility of the law in each federal circuit.

A second option could involve fundamental changes in the ap-
pellate process—in the words of the late Judge Henry J. Friendly,
“averting the flood by lessening the flow.” Among the ways of
doing so would be to abolish or reduce diversity jurisdiction, or to
fashion different avenues of review of administrative law determi-
nations, perhaps by creating specialized courts. Another way to re-
duce the flow is to divert cases from formal adjudication—through
mediation, arbitration, deinstitutionalization programs, and other
nontraditional means of resolving disputes. Whether any of these
changes is ultimately desirable will depend on a variety of factors—
for instance, the extent to which the values or objectives that exist-
ing arrangements promote are worth preserving, whether new pat-
terns can maintain those values, whether the benefits (however de-
fined) of altering the current systems outweigh the costs (however
defined). Because the ordering of preferences and values differs,
so will assessments of benefits and costs. Change, in such circum-
stances, is not easily achieved, whether or not it is desirable.

A third option is to develop procedures for more efficient dis-
position of large numbers of cases. Courts have experimented with
various forms of screening by judges, clerks, and staff attorneys to
identify cases susceptible to summary or accelerated resolution.
One strategy has sought to categorize cases on the basis of their
complexity and to reserve full briefing and oral argument only for
the most complex. Courts have tried in some cases to limit oral ar-
gument and written briefs. Related efforts have included sorting;
screening by nonjudicial personnel; establishment and maintenance
of tight briefing and argument schedules; and attempts to maximize
judicial efficiency by minimizing the number of times that indi-
vidual cases come before judges.

The judiciary has succeeded in increasing productivity. The av-
erage court of appeals panel terminates 650 appeals per year, in
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contrast to 495 just over a decade ago.’ But the emphasis on in-
creased productivity may obscure its costs, for as Professor A. Leo
Levin—who served as director of the Federal Judicial Center for
ten years—commented, “judicial dispositions are not widgets, and
at some point the optimal number of decisions per judge may be
exceeded. Productivity cannot be increased indefinitely without
loss in the quality of justice.” “The essence of judging,” he noted,
“requires consideration of other values.”” “It is important,” an
American Bar Association task force similarly concluded, “to keep
firmly in mind that neither efficiency for the sake of efficiency, nor
speed of adjudication for its own sake are the ends which underlie
our concern with the administration of justice in this country. The
ultimate goal is to make it possible for our system to provide justice
for all.”® Injustices can result if, in the concern with case disposi-
tions, attention to the details of particular cases is sacrificed.” On
the other hand, a court may become so mired in its own backlog
that it ceases to dispense justice.

No single approach can provide the solution to the problems of
mounting caseloads, because appellate cases are not all alike. In a
world in which judicial resources are not infinite, what is required
is a mix of strategies, varying with the needs of particular circuits.

Judge John C. Godbold, the current director of the Federal Ju-
dicial Center, has written that an appellate court spends much of its
time making distinctions and evaluating distinctions made by oth-
ers—and that role is expected, indeed, taken for granted. “That
same court,” he continued, “can also rationally establish and apply
procedures for selectively different handling of the cases before it.

% These figures are drawn from the 1975 edition of the Annual Report of the
Director of the Administrative Office of the U.S. Courts and the 1986 edition
of the Administrative Office’s Federal Court Management Statistics.

¢ Levin, Foreword, in J. Cecil, Administration of Justice in a Large Appellate
Court: The Ninth Circuit Innovations Project (Federal Judicial Center 1985).

7 Levin, Research in Judicial Administration: The Federal Experience, 26
N.Y.L. Sch. L. Rev. 237, 261 (1981).

® Rifkind, Report of Pound Conference Follow-Up Task Force, in The Pound
Conference: Perspectives on Justice in the Future 295, 300 (A. Levin & R.
Wheeler eds. 1979).

® On this point, see Resnik, Managerial Judges, 96 Harv. L. Rev. 376 (1982).
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It may require a full record in some cases, abbreviated records in
others. It may decide some cases without oral argument, schedule
others for argument, and vary the time permitted for argument.
Judges may confer face to face in one case and exchange views by
memorandum or telephone in another. The court may enter a Grand
Manner opinion in one case, a terse statement of reasons in an-
other, and no written explanation in the next. An appellate court
should not be denied the discretion to make these choices.”® What-
ever the approach, the court must demonstrate to the litigants and to
the bar that it has given complete and fair consideration to the deci-
sion of every appeal. In comparing the effectiveness of new proce-
dures with old ones, Judge Godbold has stated that courts, liti-
gants, academics, and the public at large must have an open mind.
That is, they should not assume without analysis that “different” is
necessarily “inferior.” With “surgically critical eyes,” they must
ask, “Is what we do, and the way we do it, really the best, or are
we doing it just because it is what we always have done?”™

Judicial administration can assist courts in making choices, in
designing systems that will enable them to resolve the disputes that
come before them “justly, expeditiously and economically.”? The
discipline recognizes that organizational structure and process may
affect outcomes, that it is important to understand the internal and
external forces that bear upon the workings of the judicial system.
Arrangements have much to do with determining how and by
whom policy is made, with significant ramifications for litigants,
the public, and the judicial system itself. They thus go to the heart
of questions of control, the distribution of power, and autonomy.
Procedures are often intricate, consisting of subtle interrelation-
ships; a change in one part of the system can affect other parts.
Thus, it is necessary to assess whether the system, on balance, is
more or less effective than before as a consequence of the
introduction of those remedies.

1% Godbold, Improvements in Appellate Procedure: Better Use of Available Fa-
cilities, 66 A.B.A. J. 863, 864 (1980).

" Godbold, Bite Your Own Bullets, 34 The Alabama Lawyer 143 (1973).

2 Wheeler, Judicial Reform: Basic Issues and References, 8 Pol’y Stud. 134,
135 (1979).
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Judicial administration appreciates as well that the seemingly
most mundane, and at first blush static, research task can contribute
to a system that realizes our values. To label, for example, as “mere
management” a study that assesses the introduction of word pro-
cessing and electronic mail ignores the range of its utility. To the
extent that time can be saved through such devices, the judicial
system becomes more efficient—an important objective. The qual-
ity of decisions, and therefore justice, may improve if the judiciary
has more time to devote to particular cases, especially to more
difficult cases.

Judicial administration, in sum, plays an important role in
defining problems, clarifying choices, assessing existing proce-
dures across various dimensions, forecasting the consequences of
pursuing one option rather than another, and fashioning innova-
tions. And it must create confidence in the options it chooses and
the innovations it devises. Judicial reform, as Arthur Vanderbilt
observed, is not for the short-winded; it cannot be sustained at all
without the fuel and nutrients of meticulous research.

This volume makes available in one place the Federal Judicial
Center’s major research concerning the federal courts of appeals.
All of the reports reprinted here are available from the Center; most
of them are listed in the Center’s annual Catalog of Publications.
However, like many reports written by or for government agen-
cies, some are not widely known or easily accessible to re-
searchers, especially those who have not worked with the Center or
maintained a sustained involvement in judicial administration re-
search. The now-classic Third Circuit time study, for instance, ap-
pears here in published form for the first time.

The Role of the Federal Judicial Center

The Federal Judicial Center occupies a special and central role
in judicial administration research in the United States. Congress
created the Center in 1967 within the judicial branch and vested it
with the responsibility “to conduct research and study the operation
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of the courts of the United States.”* As Professor A. Leo Levin
has noted, although “[r]esearch is but one of the statutorily man-
dated functions of the Center, . . . it is the first specified in the
Center’s charter.” The ultimate objective of the Center, in the
words of Congress, is “to further the development and adoption of
improved judicial administration in the courts of the United
States.”™”

To respond to that legislative mandate to conduct research, the
Center created a Division of Research. The staff is multidisci-
plinary, drawing upon the expertise of lawyers, sociologists, po-
litical scientists, psychologists, and computer scientists.'® The re-
search undertaken by the Center is not the traditional work of sub-
stantive law doctrine or of applicable rules, statutory or court-pro-
mulgated, that govern the resolution of particular cases. The Center
does not pursue projects in the way other institutions do—that is,
by making “grants to those who define the research that they want
to do and the manner in which they wish to go about doing it.”"’
Rather, it seeks to respond to the needs of the federal judicial sys-
tem as perceived by the actors in the third branch.

The Center’s responsibility is broad-ranging. The organization
assists the Judicial Conference of the United States and its com-
mittees, judges of the United States district courts and courts of
appeals, bankruptcy judges, probation officers, central staff attor-
neys, circuit executives, and the Administrative Office of the U.S.
Courts. Research proposals may come from judges, courts, circuit
councils, or the Center’s Board. The latter, which has the task of
allocating resources for research, is chaired by the Chief Justice,
who serves ex officio, as does the director of the Administrative

128 U.S.C. § 620(b)(1).

4 Levin, supra note 7, at 243. What follows owes much to Professor Levin’s
essay.

528 US.C. § 620(a).

' The Center’s other divisions are the Division of Innovations and Systems
Development, the Division of Continuing Education and Training, the Divi-
sion of Special Educational Services, and the Division of Inter-Judicial Affairs
and Information Services.

7 Levin, supra note 7, at 243,
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Office of the U.S. Courts. In addition, the Judicial Conference se-
lects as Board members two judges of the courts of appeals, three
district judges, and one bankruptcy judge.

From its earliest days, the Center staff has provided support for
studies of federal appellate court workloads. In 1971, the Center
brought together a group of distinguished lawyers, law teachers,
and judges to study American appellate systems in depth. Those
who attended that conference shortly formed the Advisory Council
on Appellate Justice, which in 1973 issued a report setting out rec-
ommendations for expediting criminal appeals.” In the early 1970s,
the Center developed the statistical tables upon which the Study
Group on the Caseload of the Supreme Court (the Freund Com-
mittee) based much of its analysis.” The Freund Committee spe-
cially commended the Center staff, particularly William B. El-
dridge, the Center’s director of research then and now. Two years
later, the Federal Judicial Center provided staff and research to the
Commission on Revision of the Federal Court Appellate System
(the Hruska Commission), with A. Leo Levin, subsequently di-
rector of the Center, serving as the commission’s executive direc-
tor.

As the studies in this volume demonstrate, the Center is called
upon to undertake projects that differ widely in nature and method.
Some works assess existing procedures by examining their effects
on a whole range of variables. Such studies recognize the interrela-
tionships that bear upon outcomes—an understanding that is
necessary in fashioning change. Indeed, the Center is often asked
to suggest innovations, and then to evaluate over time how the new
procedures have worked. The range of inquiry reinforces another
aspect of administration alluded to earlier, but which cannot be
overestimated: that even the seemingly most ordinary of procedures
can importantly affect outcomes and policy, and ultimately the ob-
jectives and values of the judicial system itself.

¥ Expediting Review of Felony Convictions After Trial: Report of the Com-
mittee on Criminal Appeals of the Advisory Council on Appellate Justice
(Federal Judicial Center 1973).

1? Report of the Study Group on the Caseload of the Supreme Court (Federal
Judicial Center 1972).
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In pursuing its work, the Center is for the most part presented
by participants in the judicial system with a problem, often stated in
an inchoate form. Professor Levin observed that “[i]n unexplored
areas of court administration, putting the “right question’ can be
especially difficult, yet the need can be clearly perceived. Articu-
lating that need in useful form becomes the task of the Center’s
Research Division.”®

Apart from defining the questions sharply, and thus the scope
of the project, the Center must determine the kind of research that is
appropriate to address the problem under study. Because of the va-
riety of questions that Federal Judicial Center research addresses,
the research designs and final reports take a variety of forms. There
have been a number of rigorous quantitative evaluations, including
studies of the effects of the Second Circuit’s Civil Appeals Man-
agement Plan, a procedure that involves the use of settlement con-
ferences and scheduling orders under the direction of a staff attor-
ney.

Many of the questions on which the Center’s assistance is
sought do not lend themselves to quantitative research, and as a re-
sult a number of major qualitative evaluations have been completed.
Prominent among these are those investigating and assessing the
contributions to court management of circuit executives, staff attor-
neys, judicial councils, and chief judges.

Another set of reports is in the nature of reflective essays.
These documents are not themselves social science research. They
are, instead, efforts to apply accumulated learning, insight, and ex-
perience to the problems confronting the decision maker.

These various kinds of analyses have had practical impact. For
instance, studies of the effects of word processing and electronic
mail technologies in the Third Circuit have provided a basis for de-
cisions about technological change in all the federal circuits. The
report on the Ninth Circuit’s expedition of appeals resulted in per-
manent changes in the operations of that circuit.

The Center has sought to build credibility for its research in the
judicial and academic communities. With respect to the judiciary,

2 Levin, supra note 7, at 248-49,
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the Center perceives its mission in part as undertaking research that
is responsive to the needs of the courts. Indeed, it is dependent on
the judiciary in the sense that its Board of Directors, with one ex-
ception, is composed of sitting federal judges; its research activities
are shaped largely by the suggestions, proposals, questions, and
needs of federal judges and federal courts; and its research projects
cannot reach completion without the cooperation of federal judges
and court staff and their willingness to accept what are sometimes
substantial impositions on their time and energies.

At the same time, the Center maintains a measure of indepen-
dence from the judiciary. While the Center is within the judicial
branch, its budgeting and appropriations are separate from those of
the courts, its professional staffing is handled outside of civil ser-
vice rules and regulations, and its Board of Directors is selected on
the basis of statutory criteria that set it apart from the Administrative
Office of the U.S. Courts and the Judicial Conference of the United
States. These institutional arrangements help to ensure that the
Center’s research is rigorous and intellectually serious, and that its
personnel are sufficiently insulated to be able to bear bad tidings if
research findings are contrary to those expected by members of the
federal judiciary.

Still, as Professor Levin has noted, “Structure alone will guar-
antee neither independence nor effectiveness.”” “There is,” he
continued, “always the need to insure the freedom of the researcher
to pursue the facts, to analyze the data, unconcerned with whether
the conclusions that emerge support or refute a priori views.”*
Noting that research and development is a rather fragile function to
maintain in an agency, Professor Levin commented that the “‘rigid
rules and regimen that may be appropriate in a large bureaucracy
oriented to production are inappropriate for research and there must
be some degree of independence and freedom to pursue inquiries
not at the pace predicted, but in the fashion appropriate to the par-
ticular investigation.”?

2 Levin, supra note 7, at 260.
214,
B Id. at 259,
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The leadership of the Center has supported the climate neces-
sary for research. For half of its first two decades, the Center was
led by A. Leo Levin, who as executive director of the Commission
on Revision of the Federal Court Appellate System (the Hruska
Commission), and as a University of Pennsylvania Law School
professor, has long been a leading student of federal judicial ad-
ministration. Professor Levin’s predecessors, former Supreme
Court Justice Tom Clark, Judge Alfred P. Murrah, Jr., and Judge
Walter Hoffman, as well as his successor, Judge John C. God-
bold, were obviously all well known within the judiciary—a fa-
miliarity that buttresses support for the Center among members of
the bench. The senior staff has experienced relatively little
turnover.

The Center attempts to be careful in the breadth of its research
claims. When methodological problems, or the inherent nature of a
project, limit the confidence with which findings can be asserted,
the limitations are noted. Report after report is studded with
qualifications concerning the likelihood that evidence apparently
indicative of a sought-after impact of an experimental project is, in-
stead, the result of chance variations. The restrained character of
the claims likely reassures the judicial audience.

By promoting links with the academic community, the Center
reinforces its professional ethos. It supports judicial fellowships
and enters into contracts for specific projects with law professors,
psychologists, political scientists, sociologists, and computer sci-
entists.

Over the last twenty years, recognition of the value of judicial
administration has fostered a climate in which organizations such as
the Federal Judicial Center can flourish. The Center is today part of
a larger research community that includes such institutions as the
National Center for State Courts, the Institute of Judicial Adminis-
tration, the Institute for Court Management, the State Justice Insti-
tute, the National College of Trial Judges, and the American Judi-
cature Society. Court management has been professionalized with
the advent of modern management practices; innovations in court
administration; and increasing use of computerized record-keeping,
management, and calendaring systems. Increased public attention

10
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on the operation of the courts, as on so many other government in-
stitutions, has no doubt also had an impact. In a sentence, judicial
administration research has matured in the last decade because of
the increased openness and professionalism of the courts, the cre-
ation of cadres of researchers who have continuing interest in the
courts, and the development of special-purpose institutions, de-
voted to examining and improving court processes and procedures.

Organization of the Volume

A few words are in order about the organization of this volume.
More than twenty-five published and unpublished reports con-
cerning the federal appellate courts have been supported by the
Federal Judicial Center in the last fifteen years. Eighteen of them
are reprinted, in whole or in part, in this volume. Most of the oth-
ers are described or summarized in brief introductions to each of
the parts.

In addition to this introduction, the volume contains five parts.
Each part contains a somewhat imprecise grouping of reports on
the Center’s major appellate court research. Decisions to include a
report in one part rather than another are inevitably somewhat
artificial. Although some of the sorting decisions are arbitrary,
many are not: Much of the Center’s work has been cumulative in
that the writers of each successive report learned from and built
upon preceding reports. In many ways these sequences, most no-
tably those concerning case management and case weighting,
chronicle the evolution of informed thinking and state-of-the-art re-
search.

Part 1 presents four major Center reports on case management,
each examining the efforts of a particular circuit—the Second (an
initial and follow-up report), Seventh, and Ninth—to eliminate un-
necessary issues in civil appeals, increase settlement at the appellate
stage, and achieve other efficiencies. Part 2 focuses on case-
weighting systems used in characterizing the workloads of different
districts and circuits. Such measures can be used to ascertain prior-
ity of need for new judgeships and, at an operational level, to as-
sign cases to panels in ways that represent a fair and manageable

11
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distribution of burden. Reproduced in part 3 are Center reports as-
sessing efforts to expedite appeals once they are in the judge’s
hands. Studies include those assessing reduced use of oral argu-
ment, appeals without briefs, and proposals to limit publication of
opinions. Part 4 assesses circuit administration—the role of circuit
executives, staff attorneys, circuit councils, and chief judges. The
application of new technologies, notably the computer and its
progeny, to judicial administration is explored in part 5.

Each part contains a brief introduction, written by the editors,
describing the included materials and discussing relevant Federal
Judicial Center work not reprinted. '

Most of the reports have been changed in some respects in this
volume from the forms in which they were previously published or
distributed. A few of the previously unpublished reports have been
edited and shortened. Among the published reports, several are
reprinted essentially in their original form; others have had editorial
changes ranging from slight to substantial. In the interest of con-
sistency of style and format, many of the published reports have
undergone minor copy-editing changes to conform to current Fed-
eral Judicial Center editing standards. An editor’s note to the title of
each included report describes the nature and the scope of revisions
to that document in the preparation of this volume.

Michael Tonry compiled Center materials through 1983 (most
of the reports reprinted in this volume), and Robert A. Katzmann
assembled the studies from 1983 to 1987. For each introduction,
including this one, the editors’ names are listed in the order of re-
sponsibility assumed for the particular part.

12
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CASE MANAGEMENT






INTRODUCTION
Michael Tonry and Robert A. Katzmann

Most of the federal courts of appeals have developed screening
programs and have otherwise attempted to expedite the processing
of appeals. Four major projects in which the Federal Judicial Cen-
ter was involved are particularly notable, and reports from three of
them—in the Second, Seventh, and Ninth Circuits—are reprinted
in this volume. Taken together, these studies cover a spectrum of
research methods, including controlled experimentation, tests of
statistical significance, and qualitative analysis. In each instance,
the Center was asked to describe and assess a program so that the
circuit involved could make informed judgments about whether to
continue, expand, or even abandon the procedures under scrutiny.

The Second Circuit Court of Appeals adopted the Civil Appeals
Management Plan (CAMP) on an experimental basis in 1974, It
was a program designed to encourage settlement of appealed cases
before judicial time and effort were expended on them, to improve
the quality of briefs and arguments in those cases that were not set-
tled, and to resolve procedural questions. CAMP included two
major features: the use of a mandatory settlement conference con-
ducted by a staff counsel and the establishment by staff counsel of
scheduling orders that set briefing deadlines. The Federal Judicial
Center sponsored two major evaluations of CAMP. The first, re-
lying upon a random assignment, control group design, investi-
gated CAMP’s operation from October 1974 to October 1975 and
found little evidence that CAMP reduced burdens imposed on
judges or significantly improved the quality of briefs or oral argu-
ment.! Many of the statistical comparisons used in evaluating
CAMP showed that the experimental group scored better than the
control group in absolute terms. The author noted that the unifor-
mity and the direction of the evidence might be more than the result

! J. Goldman, An Evaluation of the Civil Appeals Management Plan: An
Experiment in Judicial Administration (Federal Judicial Center 1977).

15
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of chance, but since the improved performance of the experimental
group seldom reached levels of statistical significance, the author
concluded that “CAMP has some effect on reduction in judge bur-
den and on quality. But these effects are of a fairly small magni-
tude.””

Some years later, a second evaluation of CAMP was under-
taken, investigating its impact on cases docketed between July 1,
1978, and January 19, 1979. This evaluation also used an experi-
mental design that included random assignment to experimental and
control groups, and concluded that CAMP “does result in the set-
tlement or withdrawal of appeals that would otherwise have to be
considered by three-judge panels,’ that “[t]he program almost cer-
tainly results in faster disposition, not only of appeals that are set-
tled or withdrawn . . . but also of appeals that would have been
settled in any event,”™ and that most lawyers who practice before
the Second Circuit regard the program favorably and believe that
CAMP conferences sometimes improve the quality of briefs and
oral argument. Apparently the judges of the Second Circuit re-
garded CAMP to be a worthwhile innovation, for they retained and
expanded it, notwithstanding the lukewarm conclusions of the first
evaluation. By the time of the second, more favorable evaluation,
CAMP programs had spread to several federal courts of appeals.

The second major case-expedition project examined by the
Federal Judicial Center was the Seventh Circuit Preappeal Pro-
gram, which involved prehearing conferences conducted variously
by a senior staff attorney alone or with a circuit judge. The program
was intended to reduce judicial workloads by reducing “the length
and frequency of submission of materials (for example, motions or
briefs) submitted to the court.””® All civil appeals for a one-year pe-
riod were divided into two categories—the first being those cases
in which it appeared that a prehearing conference was likely to be

21d. at 90.

* A. Partridge & A. Lind, A Reevaluation of the Civil Appeals Management
Plan 5 (Federal Judicial Center 1983).

‘Id.

5 J. Goldman, The Seventh Circuit Preappeal Program: An Evaluation 2
(Federal Judicial Center 1982).
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beneficial and the second being the rest. Attorneys handling cases
in the first category were randomly divided into three groups:
(1) those required to attend a conference with the staff attorney, or
(2) those required to attend a conference with the staff attorney and
the circuit judge, or (3) those assigned to a control group. In a
related inquiry, attorneys handling cases in the second category
were sent letters indicating that a prehearing conference could be
scheduled.

The judges of the Seventh Circuit, it seems, did not expect the
rate of settlement of appeals to be increased and did not make that
one of the goals of the experiment. The results of the experiment
were mixed. First, the prehearing conferences significantly reduced
the numbers of motions, both routine and otherwise. Second, the
experimental cases on average took less time from filing of the ini-
tial brief to argument (although this may be because the staff attor-
neys reserved hearing dates at the conclusion of the conference).
Third, there was a significant reduction in the elapsed time from
filing the notice of appeal to final determination, Fourth, the con-
ference did not appear to have a significant impact on the lengths of
briefs. Fifth, it did not appear that the effects of the conference
were affected by the presence or absence of a circuit judge. The re-
port of the Seventh Circuit evaluation is reprinted here.

Two other reports on screening and case expedition have been
published by the Federal Judicial Center; one is reprinted later in
this volume; the other is not reprinted here. In 1974 the Federal Ju-
dicial Center published a report on screening practices in the Fourth
Circuit, which is reprinted in the “administration” part of this vol-
ume.® This was an informal study of the Fourth Circuit’s use of
staff attorneys to review all pro se matters and to review non-pro se
cases for the purpose of developing recommendations to the court
concerning whether those cases should be scheduled for oral argu-
ment.

¢ S. Flanders & J. Goldman, Screening Practices and the Use of Para-Judicial
Personnel in the U.S. Courts of Appeals: A Study in the Fourth Circuit
(Federal Judicial Center 1974).
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The report not reprinted here is a description of the appeals ex-
pediting systems in the Second and Eighth Circuits.” The Eighth
Circuit employs a full-time “appeals expeditor” who closely moni-
tors compliance by counsel with stringent briefing schedules under
circuit rules. The report sets out the Eighth Circuit’s rules and the
corresponding (but different) rules and procedures of the Second
Circuit (including CAMP), and also reprints key forms and local
rules. This undertaking grew out of a technical assistance project
sponsored by the Federal Judicial Center to document pre-submis-
sion case management procedures in the Eighth Circuit, to develop
manuals and other tools to assist with those procedures, and to
recommend and evaluate techniques and concepts to improve the
system.®

The final major case management study presented in this vol-
ume is the “Innovations Project” of the Ninth Circuit. Confronted
with the largest pending caseload of any federal court, and plagued
with problems of congestion and delay, the judges of the Ninth
Circuit determined that they would review the court’s processes
and procedures with the objective of increasing productivity with-
out impairing the quality of justice. They sought recommendations
from a number of sources, including the Federal Judicial Center.
The Center’s paper delineating its recommendations, not reprinted
here, suggested a program for screening cases from the oral argu-
ment calendaring track; argument panels that would retain their
membership for a full five days of argument; modifications of pub-
lication practices to reduce the time spent drafting unpublished dis-
positions and the length of published opinions; a shifting of re-
sponsibility for drafting opinions to judges who have the fewest
cases awaiting disposition; and limits on the length of briefs. This
last recommendation was to be accomplished through a Prebriefing
Conference Program, which the staff of the circuit had developed
in a related effort after consulting with the Center. The Prebriefing
Conference Program was later incorporated as part of the Innova-

7 L. Farmer, Appeals Expediting Systems: An Evaluation of Second and
Eighth Circuit Procedures (Federal Judicial Center 1981).

® L. Farmer & W. Buckner, Eighth Circuit Expediting Project: Final Report
(1979) {unpublished paper, on file at the Federal Judicial Center).
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tions Project.’ The Ninth Circuit adopted a number of the Center’s
proposals, and the development of the Innovations Project thus
represented a truly collaborative effort.*

After implementing the Innovations Project, the court made
considerable progress. The court eliminated its large backlog of
cases awaiting submission; the median time from filing of the com-
plete case record to disposition was reduced from 17.4 months in
1980 to 10.5 months in 1983, with the most substantial reductions
occurring in the period from the filing of the last brief to submis-
sion of the case for argument.

Recognizing the value of a review and evaluation of any im-
portant changes in judicial administration, the judges of the Ninth
Circuit asked the Center to assess the program that had been im-
plemented. The report had two principal objectives. First, it ex-
plained in detail the innovations to help other courts determine
whether they would benefit from similar programs. Special atten-
tion was paid to three major innovations: the Submission-Without-
Argument Program, the Prebriefing Conference Program, and the
modifications in calendaring of oral arguments. Second, the study
described, where possible, the impact of the various innovations on
case processing. The study is reprinted in large part here."

® M. Leavitt, Ninth Circuit Innovations Project (1981) (unpublished paper, on
file at the Federal Judicial Center).

' For a brief and early follow-up, see M. Leavitt & C. Seron, Report on
Discussions with Judges of the Court of Appeals for the Ninth Circuit on
Recent Innovations in the Court (1982) (unpublished paper, on file at the
Federal Judicial Center).

1 J. Cecil, Administration of Justice in a Large Appellate Court: The Ninth
Circuit Innovations Project (Federal Judicial Center 1985).
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AN EVALUATION OF THE CIVIL APPEALS
MANAGEMENT PLAN: AN EXPERIMENT
IN JUDICIAL ADMINISTRATION!

Jerry Goldman
July 1977
(FJC-R-77-4)

II. The CAMP Evaluation Design:
From Theory to Reality

The [Civil Appeals Management Program (CAMP)?] was based
on the use of two separate procedures: first, the use of a scheduling
order to notify attorneys of deadlines in the processing of their ap-
peals, with the threat of dismissal in the event of default; and, sec-
ond, the use of rule 33 preargument conferences to discuss settle-
ment, withdrawal, or other matters that might improve the appeal if
it should be decided by a panel of judges. Of course, CAMP em-
phasized the conference procedure, but it is at least arguable that the
scheduling procedure would discourage some appeals. Hence, it
seemed only reasonable to study the effects of each procedure
separately and in combination.

CAMP began operation in April 1974 .. ..

In September, the Second Circuit consented to a scaled-down
version of the classic, controlled experiment. This experiment
would have two main components: (1) a single experimental group,
in which eligible cases would merit both scheduling orders and rule
33 conferences under the auspices of the senior staff attorney, now

! Chapters 1 and 6, original tables 29-33, and original related appendixes 2, 4,
and 5 have been omitted from this report. Some passages have been shortened
or condensed, and tables and footnotes have been renumbered. Ed.

2 [The CAMP rules are set out in appendix A.]
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Part One: Case Management

known as the staff counsel; and (2) a control group of eligible
cases, in which both scheduling orders and preargument confer-
ences would be withheld. Judge participation in the preargument
conferences was sacrificed from the evaluoation. . . .

On October 21, 1974, some six months after the start of
CAMP, the experimental phase of the CAMP evaluation began. For
the next twelve months, cases passing through the CAMP office
would be monitored, and 302 would be randomly assigned to ex-
perimental or control categories. Evidence for the evaluation would
be obtained from a variety of sources, to test the propositions:

1. that CAMP would reduce the proportion of appeals that
otherwise would impose a burden on the judges

2. that CAMP would improve the quality of appeals that
would be briefed and argued

3. that CAMP would improve the efficiency of civil appeals by
reducing elapsed time in the appellate process.

Other propositions would be examined, but these three were the
mainstays of the evaluation.

These propositions would be tested through the use of “hard”
evidence about what happened to the cases, and through the use of
judge and attorney questionnaires. Case-related information con-
cerning the timing and occurrence of critical events (e.g., filing of
the notice of appeal, oral argument, substantive motions activity)
was obtained from the docket sheets and files in the clerk’s office.

It was far more difficult to infer from the docket sheets or files
whether a case had settled; settlement was one of the anticipated ef-
fects of the plan. Cases terminate short of adjudication for a variety
of reasons: settlement, withdrawal without settlement, abandon-
ment, etc. The docket sheets do not always distinguish these
different terminations. Of course, the important point to note is that
from the court’s perspective, an increase in settlements or with-
drawals entails a reduction in work for the judges who would oth-
erwise have to decide those appeals. Therefore, whether a case is
settled or abandoned or withdrawn, from the court’s view, the
burden on the judges will be lessened. One indicator of this burden
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that can be quite accurately measured from the docket sheets is the
proportion of cases that are briefed and argued. Other measures,
however, may also serve as useful indicators of judge burden.

In sum, the data derived from the docket sheets can be used to
determine whether CAMP reduces the burden on the judges. It is
not possible to determine from the data whether a reduction in
judge burden is caused by CAMP’s effects on settlement, since the
settlement of an appeal cannot always be determined from the
docket sheets.

Information about the issuance of scheduling orders and the
holding of preargument conferences was obtained from docket
sheets and cross-checked in the files of the staff counsel. This
verification was suggested by the staff counsel because of his con-
cern that some immeasurable degree of error might be introduced
by relying solely on the docket sheets for information about
CAMP. As a rule, CAMP activities were double-checked in both
the clerk’s and CAMP offices. If a preargument conference was
logged in the CAMP office, but not on the docket sheet, the
conference was recorded as having occurred. If the docket sheet
indicated that a conference had been held, but no verification could
be established in the CAMP office after an exhaustive check of the
daily conference schedule, the conference log, and the memoran-
dum file, the event would not be recorded.® Every case was
checked to determine whether or not control cases received CAMP
procedures.

The case-related data collected in New York also included the
names of attorneys who were responsible for each of the appeals.
After the cases were terminated, those attorneys were asked to
complete a confidential questionnaire about their experiences with
the appeals and their reactions to the plan, if any. A review of these
questionnaires will reveal that attorneys in the experimental cases
were asked questions related specifically to CAMP procedures.
These questions were omitted from the attorney survey in the con-

* As it happened, no control case received a preargument conference or a
scheduling order.
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trol cases, for the obvious reason that no CAMP procedures were
applied.

Follow-up letters and phone calls were used to encourage
attorneys to respond to the survey. Although all the data are not yet
in, a substantial portion of the attorney data base is included in this
report. The response rate exceeded most expectations: almost 88
percent of all surveyed attorneys responded (559 completed ques-
tionnaires were returned; 637 were mailed).

It was expected that some of the eligible cases—in the experi-
mental and control groups—would be fully briefed and argued. A
procedure was devised to alert the Center staff to the composition
of the panel designated to decide the appeal. The judges were then
asked to evaluate the cases they were to hear. The purpose of the
survey was to determine whether the cases receiving CAMP proce-
dures were better in quality than those in which CAMP procedures
were withheld. These evaluations were solicited through a mailed
questionnaire which was to be returned upon completion to the
Center. Note that the questionnaire is the same for all cases, ex-
perimental as well as control: Any questionnaire variation related to
the presence or absence of CAMP procedures might have biased
the judge responses.

The response rate to these questionnaires also exceeded most
expectations. Of 398 questionnaires mailed, 370 or 93 percent were
returned completed. These figures are based on the available data;
although there are still some questionnaires to be included in the
analysis, the available responses represent a substantial part of the
judge observations in this experiment.

It perhaps bears repeating that this evaluation’s success in test-
ing whether or not CAMP is effective rests on the random assign-
ment of eligible cases to experimental and control categories. The
procedure used here offers a breakthrough for evaluations in which
units to be randomly assigned (in this evaluation, eligible civil
cases) trickle into the court on a daily basis.

In most experiments, the units to be assigned are enumerated in
advance and then randomly assigned to groups, but in this experi-
ment, it was not known from one day to the next how many cases
would have to be assigned or how and when to randomly divide
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them after they entered the appellate process. These were the
choices:

1. One out of every four cases deemed eligible for CAMP by
the staff counsel would be withheld from CAMP to estab-
lish the control group. This idea was rejected because it
might give the program administrator considerable discre-
tion to alter the equivalence of the controls to the experi-
mentals. For example, perhaps some cases are very good
candidates for settlement or withdrawal and others are not.
Indeed, it was known before the start of CAMP that some
appeals are settled or withdrawn. If the person responsible
for the random assignment selected as control cases those
that were unlikely candidates for settlement, and designated
as experimental cases those that were likely to settle or
withdraw anyway, then no doubt at the end of the experi-
ment, there would be proportionally more control cases that
were fully briefed and argued. The unwarranted conclusion
would then be reached that CAMP caused a reduction in
cases that otherwise would be decided by the court, when in
truth this effect would be a result of the assignment proce-
dure.

2. Another possibility was to use the last digit of each case’s
docket number to determine the random assignment. But the
cases would have to be screened to determine eligibility for
the experiment.* Thus it was still possible—although un-
likely—that the program personnel could alter the random
assignment by providing different eligibility requirements
for experimental cases than for control cases. This ap-
proach, too, was rejected because there was an increased
risk that the assignment procedure might produce an
unwarranted conclusion,

3. Yet another technique for achieving the random assignment

was to accumulate a batch of eligible cases at fixed intervals
(for instance, every week), and then have someone from the

* Eligibility standards are discussed [below].
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evaluation staff oversee the random assignment. This alter-
native was rejected for two reasons. It would have intro-
duced delay in the processing of appeals, which staff coun-
sel viewed as unwise; and it would have tended to create
distrust between CAMP personnel and Center employees,
who would have been charged with overseeing the random
assignment.

4. With all known conventional techniques eliminated for one
reason or another, the Center staff developed a technique
that assured truly random assignment but without supervi-
sion and its attendant costs. All civil appeals entering the
Second Circuit were reviewed after the appropriate CAMP
forms C and D were filed and, in nearly all circumstances,
the docketing fee paid.® Once these threshold requirements
were met, the case materials were then examined by staff
counsel. If, in his judgment, a case merited both a schedul-
ing order and a preargument conference, it entered the pool
of eligible cases for random assignment.

Some may wonder why there was not a more specific eligibility
criterion, such as a money judgment for plaintiff in the district
court. Staff counsel argued that there were many factors to consider
in deciding to apply CAMP procedures, especially the preargument
conference. Some cases met a few requirements, others met more.
Yet there was no calculable, uniform, and objective standard that,
when applied to all cases, would separate the eligible from the
noneligible cases. Indeed, CAMP was designed to permit this
flexibility. A handbook on appeals in the Second Circuit describes
the process of selection:

The staff counsel will make the determination as to whether or
not the case is appropriate for a preargument conference on the
basis of his study of Forms C and D, and a copy of the docket

* Form C provides information about the nature of the case, its disposition in
the district court, and, to some extent, the issues to be raised on appeal. Form
D provides information on the ordering of the transcript. These forms must be
filed and the docket fee paid within ten days of the filing of a notice of appeal
in the district court, with dismissal by the clerk in the event of default.
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sheet from the District Court. Such a conference will normally be
held in a private action seeking a monetary judgment, and in
other actions which, in the judgment of staff counsel, seem sus-
ceptible to settlement or simplification of issues.®

Rather than impose arguable, objective standards as part of the
evaluation, the decision as to eligibility was left to staff counsel.
Under most conditions in the evaluation, the extent to which he
would err in his judgment by including too many or too few cases
did not matter, since more of the experimental than the control
cases were expected to terminate short of panel consideration. Of
course, if the pool of cases deemed eligible by staff counsel con-
tained a substantial number that did not merit CAMP procedures,
the program’s effect would tend to be masked. It was reasonable to
expect that staff counsel’s identification of eligible cases would be
based on the strong likelihood that CAMP would lead to settlement,
withdrawal, or improvement in quality of those cases.

The eligibility issue was not ignored, however. It was expected
that staff counsel would learn from his experience at the eligibility
stage and, over time, sharpen his decisions. The evaluation tested
this “learning curve” hypothesis in order to minimize possible con-
cern over the eligibility decision.

Following staff counsel’s decision that a case merited both a
scheduling order and a preargument conference, a staff member
from the circuit executive’s office would enter the docket number
with the date in a log book. The Research Division of the Center
maintained a duplicate log book in Washington, but with one im-
portant difference. Each line in this log book had been designated
as a control or an experimental unit. When the staff member in
New York completed his log entry, he would call the Center to
transmit that information to the duplicate log. Only after the docket
number and date were entered in Washington was the designation
of experimental or control released to New York. This technique
provided the greatest possible assurance that the random assign-
ment had been made objectively.

¢ Appeals to the Second Circuit 15-16 (1975) (prepared by the Committee on
Federal Courts of the Association of the Bar of the City of New York).
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In all, 302 cases were entered in the log from October 1974
through October 1975. Of these 302 cases, 225 were designated as
experimental cases, in which CAMP procedures were applied; and
77 were designated as control cases, in which CAMP procedures
would be withheld. Why were 302 cases entered, divided into un-
even groups of 225 and 777

One reason for the disproportionate designation of experimental
and control cases was to keep staff counsel fully engaged in CAMP
activities. For every three cases designated experimental, one case
was designated control.

Another reason for the 302 cases is that in social research, very
large samples can produce numerous statistically significant rela-
tionships of dubious substantive value. Although larger samples
than the one selected here offer greater precision in estimating pro-
gram effects, such precision might be of little value if the estimated
effects of the program fell below a minimum level of acceptability.

Moreover, to reduce imprecision by half, a fourfold increase in
sample size would be necessary. Given the Center’s limited com-
mitment of one year, an evaluation substantially beyond one year
did not seem appropriate. One must therefore ask, what minimum
difference (i.e., improvement) between the control and experimen-
tal cases is valuable? (Differences of lesser magnitude would be re-
garded as trivial.)

In this experiment, differences of less than about 10 percent
between experimental and control groups would make justification
of CAMP especially difficult in terms of practical importance. This
was accepted as the minimum observable difference for concluding
that CAMP was effective in reducing the burden on the judges.

If the observed difference between the two groups fell below
the minimum, there would be two possible conclusions. One
would be to conclude that CAMP had no effect whatsoever. The
other would be to suspend judgment about CAMP effectiveness,
i.e., to render a Scotch verdict of “effectiveness not proved.” To
state this issue another way, observed differences of 2 or 3 percent
between experimentals and controls seemed too small to support a
conclusion regarding the effectiveness of CAMP.
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It would have been possible to substantially increase the num-
ber of cases in the eligible pool by continuing the experiment for
three or four years. One might have then reached the conclusion
that CAMP was effective when there were observed differences of
about 2 or 3 percent between groups. Justifying the substantiality
of effects, however, might have been especially difficult in practical
terms, such as costs to the litigants and to the government. Few can
take issue, however, with this experiment, which was designed to
conclude that CAMP was effective if observed differences were, at
minimum, in the 10 percent range.

Following the random assignment, cases designated as part of
the experimental pool proceeded through the CAMP program and
were subject to the scheduling order and preargument conference
procedures. The control cases followed a different course. The case
file and all forms were removed from the CAMP office. The docket
sheet was “flagged” with the following information to prevent
accidental “contamination” with CAMP procedures:

This case is not to be processed under CAMP rules. Staff coun-
sel must not be contacted conceming the proceedings in this
case.

The question arose whether attorneys in the control cases
should be notified that those cases were not to be subject to CAMP
procedures. The proponents of notification took the position that
CAMP had been in operation for nearly six months. During this
period, some unknown number of attorneys could have altered
their expectations about Second Circuit procedures to the extent that
they might violate the Federal Rules of Appellate Procedure in an-
ticipation of a CAMP scheduling order or a preargument confer-
ence.

The opponents argued that the notice would affect attorney be-
havior by encouraging greater attention to the Federal Rules of Ap-
pellate Procedure and the local rules, thus altering the control cases,
which should ideally reflect only the absence of CAMP. In weigh-
ing the possibility of introducing positive bias (in experimental re-
search, this is known as the Hawthorne effect) in relation to the
possibility of jeopardizing the appeal because of Federal Rules of
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Appellate Procedure violations, the importance of the notice out-
weighed the bias it might introduce.

This notice excluded control cases from the scheduling order
requirement for all civil appeals. Since the CAMP rules left con-
vening the preargument conference entirely to the staff counsel’s
discretion, it was unnecessary to mention withholding the confer-
ence in the notice.

The 302 cases were randomly assigned in such a way that they
could be divided into three groups, generally based on the chrono-
logical order in which they entered the Second Circuit. The first
and second groups of 100 cases could each be analyzed separately,
comparing 75 experimental with 25 control cases; and the last 102
cases to enter the experiment could also be analyzed separately,
comparing 75 experimental with 27 control cases. Thus, each sub-
group in the experiment could be analyzed separately to determine
changes in the effect of CAMP as the program matured through the
year of evaluation, and the results could be analyzed in total by
combining the subgroups to test the program’s effectiveness over
the entire evaluation period.

Although 302 cases were included in this experiment, a number
were excluded for various reasons. These reasons should be artic-
ulated to explain why this description of CAMP, while necessarily
incomplete, is still reasonably accurate.

. . . Approximately 400 cases were excluded because, in staff
counsel’s judgment, they merited either a scheduling order or a
preargument conference, but not both. Of these 400 cases, nearly
all were deemed eligible for scheduling orders. Occasionally, a case
which was first designated as meriting only a scheduling order was
later given a preargument conference. These cases, although infre-
quent, were nevertheless excluded from the experiment, since it
was felt that the scheduling-order-first, preargument-conference-
later cases (or vice versa) would be different—in ways that could
not be estimated—from cases that were initially viewed by staff
counsel as meriting both procedures.

In addition, some cases that merited both procedures were ex-
cluded because the issues were of such moment or the matters were
so urgent that designation to the control group might—if the pro-
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gram really worked—pose a threat to the justice of the appeal.
When a case of this magnitude arose, it was excluded from the ex-
periment entirely. Fortunately, this occurred so infrequently (not
more than five times during the year) that these exclusions from the
experiment will not bias the judgment to be reached regarding
CAMP effects on the nonexceptional cases.

These reasons justified excluding certain kinds of cases from
the experiment; some justification should be offered for including
the cases meriting both CAMP procedures. It was of paramount
importance to determine whether the CAMP idea was effective at
all, even under the most favorable circumstances—that is, when the
two available procedures were applied in combination. Although
one could argue that the scheduling order alone, or the preargument
conference and nothing more, could be an effective device to re-
duce the burden on the judges or to improve the quality of appeals,
it was desirable to apply the maximum effort to each experimental
case (or withhold it for the controls) and verify the unproved
proposition: CAMP is an effective way to reduce the proportion of
cases that otherwise will run the gamut of the appellate process and
to improve the cases that do go the distance.

Some attention should be given to the soundness of the experi-
ment and its successful execution. One threat to this experiment
was the possibility of contamination. If the cases designated as
controls were to inadvertently receive CAMP procedures
(especially the preargument conference), comparisons between the
experimental and control cases would be suspect. Fortunately, this
form of contamination did not occur.

Another form of contamination was more difficult to assess. If
attorneys became familiar with CAMP procedures because they
practiced frequently in the Second Circuit, there might arguably
have been some lingering CAMP effect when those attorneys were
later involved in control cases. Although there are some frequent
litigators in the Second Circuit, the average attorney is involved in
only one case in a given year.” A review of the attorneys who par-

7 Extrapolation from a Federal Judicial Center tabulation, Attorney
Population—Second Circuit for Fiscal 1973; and Attorney Attitudes Toward
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ticipated in cases in the experimental and control groups, and were
surveyed, suggests that some attorneys were “repeaters,” but they
rarely appeared in an experimental case first, then a control case.

Still, it was possible for attorneys in the control group to have
gained some experience with CAMP procedures prior to the Octo-
ber 1974 starting date for the experiment. The claim that CAMP af-
fected attorney behavior during the experiment, however, requires
further proof. First, the average attorney appears before the court
of appeals once in a given year. This alone casts doubt on the
claims of contamination. Second, if no case had been resolved
short of briefing and argument prior to the start of the plan in April
1974, the attorney contamination argument might be on firmer
logical footing. But since a substantial proportion of cases termi-
nated short of argument even before the plan began,® it is far more
difficult to leap to the conclusion that CAMP contaminated attorney
behavior in the control cases. On the basis of the evidence, it would
seem far more plausible that the pre-CAMP experience of attorneys
simply continued after the plan went into operation. The evaluation
will determine whether CAMP improves this given level of dispute
resolution.

With true random assignment of the cases assured and threats
to the validity of the experiment by contamination minimized, it is
legitimate to examine the evidence to determine the program’s ef-
fectiveness in the disposition of appeals.

Before analyzing the evidence from the controlled experiment,
it seems worthwhile to briefly describe the operation of the plan as
seen by Center observers during the course of the evaluation.

Limitation of Oral Argument and Written Opinion in Three U.S. Courts of
Appeals 4 (1974) (prepared by the Bureau of Social Science Research, Inc. for
The Commission on Revision of the Federal Court Appellate System, under
Federal Judicial Center contract no. 1040928-4-05-2501-11776).

® For the three-year period from fiscal 1972 to fiscal 1974, 43 percent of
Second Circuit civil appeals from the district courts terminated short of oral
argument. Administrative Office of the United States Courts, Annual Report of
the Director (1972, 1973, 1974) (table B-1 (excludes consolidations)).
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III. CAMP in Practice

When the evaluation began in October 1974—some six months
after the implementation of CAMP—a number of Second Circuit
functions were controlled by the plan. Nathaniel Fensterstock, who
serves as staff counsel, and his assistants completed each of the
scheduling orders required for all civil cases under CAMP rules.
Mr. Fensterstock conducted the preargument conferences, which
were arranged by his staff following his review of the CAMP
forms.

Civil appeals in the Second Circuit are reviewed by the docket
clerks following the filing of the notice of appeal to determine
compliance with CAMP rules concerning the filing of CAMP forms
C and D and the payment (or waiver) of the docketing fee. Failure
to meet these requirements results in dismissal of the appeal by the
clerk. Once an appeal meets these requirements, the docket clerks
draft a scheduling order and send it to the CAMP office for com-
pletion. Staff counsel determines the dates for filing the record and
the briefs, and the earliest week for oral argument. These dates are
embodied in the scheduling order.

If, in the judgment of staff counsel, an appeal should be given a
preargument conference, the staff will make the necessary ar-
rangements and appointments. The decision to hold the conference
is usually made early in the life of the appeal, on the ground that the
parties are more willing to consider a compromise when their in-
vestment in the appeal is still small. During the year of evaluation,
nearly all the conferences were scheduled in the CAMP office in the
United States courthouse.

A number of observed preargument conferences generally pro-
ceeded in the following manner. Attorneys attending a pre-argu-
ment conference would enter their names in the daily log, and, at
the appointed time, they would be invited into staff counsel’s of-
fice. Mr. Fensterstock would begin the conference with an intro-
duction explaining the procedures, since many attorneys were new
to the program.
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Mr. Fensterstock would state that all matters discussed at the
conference would remain confidential and that nothing that tran-
spired would be communicated to the court, except for a monthly
report that would briefly state the matters at issue and the likelihood
of settlement, withdrawal, or other action.” Usually, the appellant
would state his theory of error in the district court; the appellee
would respond; and staff counsel would pose questions to both
parties as they presented their opposing views.

Following the release of the association’s report, procedures in
the CAMP office were altered to satisfy the concerns raised by the
attorney assessments.

It is impossible to generalize about successful techniques for
settlement discussion from observing these conferences. Without
some uniformity in attorneys, in requested relief, or in techniques
to reach settlement, it seems best to describe some of the ap-
proaches staff counsel used during the conference. Some overall
impressions are possible. Frequently, Mr. Fensterstock would ask
if there was a possibility of settling the appeal and, if so, how far
apart the parties might be. Occasionally, he would place the parties
in different rooms and discuss the possibilities with each party. If
some movement toward compromise was made, he would then
bring the parties together to hammer out a solution.

Sometimes, staff counsel would approach a complex set of is-
sues one at a time. On other occasions, he would treat a complex
set of issues interdependently, trying to resolve them as a whole
rather than piecemeal. Occasionally, a stubborn client stood in the
way of a settlement. In some cases, the stumbling block was a dis-
trict court opinion with potentially troublesome consequences for
the appellant. Mr. Fensterstock would volunteer to discuss the ap-

® This report caused some attorneys concem: They felt the court would be
biased by the failure to settle or withdraw appeals in conformity with staff
counsel’s suggestions. The Association of the Bar of the City of New York
noted this concern in its generally favorable evaluation of CAMP, Comm. on
Fed. Courts, The Ass'n of the Bar of the City of New York, The Pre-Argument
Conference Experiment of the Second Circuit Court of Appeals: A Reporton a
Sampling of Attorneys’ Assessments of the Pre-Argument Conference
Procedure (June 24, 1975).
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peal and possible compromise with the client; and, on appropriate
occasions, he would discuss the possibility of having a judgment in
the trial court vacated, simultaneously exploring the disadvantages
of a circuitwide decision if the appeal were affirmed with an opin-
ion.

Staff counsel would also inquire of the appellant whether the
court of appeals had jurisdiction. If indeed some prerequisite was
absent, this would give the appellant a chance to withdraw, or
would encourage the appellee to move to dismiss in the event that
the appeal was pressed.

Free, frank discussion seems essential to the conference proce-
dure. In most of the conferences observed by Center staff, Mr.
Fensterstock would offer his views on the merits; those views
ranged from uncertainty regarding the outcome, to incredulity that
the parties would press such appeals. In sum, if the appeal was
viewed by staff counsel as without merit, or of so little merit as not
to warrant the time of the judges to decide the appeal, staff counsel
would—with rhetoric and logic—urge the appellant to withdraw or
encourage the parties to accept a compromise solution.

Staff counsel would also draft and redraft scheduling orders as
a consequence of his conference activities. For example, if counsel
expressed the possibility of settlement, Mr. Fensterstock would
hold the operating scheduling order in abeyance, and arrange for
the key parties to report to him within a reasonable period about
settlement. He would also redraft scheduling orders for advanced
briefing schedules, or extend time for briefing and argument if he
felt the additional time was warranted.

In general, staff counsel made his office available for follow-up
conferences, conference calls, and discussions with clients, if such
efforts would enhance the possibility of terminating the appeal
without briefs and argument.

Staff counsel’s duties went beyond the conference and
scheduling procedures. He would also make recommendations to
the clerk on procedural motions, such as motions for filing of ex-
hibits and motions for permission to file oversized briefs. All mat-
ters related to the deadline for filing materials and arguing the ap-
peal, which prior to CAMP would have been handled by motions,
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would now be resolved by an altered scheduling order executed by
staff counsel.

With this capsule description of CAMP activities in mind, it is
now time to examine the evidence concerning the effectiveness of
the plan in operation.

IV. Measuring CAMP Effects:
Evidence from the Cases

The CAMP experiment began on October 21, 1974, when the
first case deemed eligible by staff counsel for both a scheduling or-
der and a preargument conference was randomly assigned to the
experimental group. Over the next twelve months, a total of 302
cases were randomly assigned to experimental or control groups, to
determine the plan’s effectiveness.

The experiment’s total number of cases was chosen to assure
the accuracy of the research findings. There was some evidence
suggesting the plan would increase settlements and withdrawals, in
cases meriting CAMP procedures, by as little as 15 or as much as
25 percent.® The 302 cases in the experiment were adequate to test
this minimum suggested effect, as well as effects of lesser magni-
tude if they had occurred.

It took exactly one year to reach the goal of 302 cases.” During
this period, for every three cases identified by staff counsel as
meriting both CAMP procedures, there were four cases that, in his
view, merited either one or the other but not both. This evaluation
focused on appeals meriting both CAMP procedures, since this is
the maximum “treatment” the plan can provide. By examining the

19 Kaufman, The Pre-Argument Conference: An Appellate Procedural Reform,
74 Colum. L. Rev. 1094, 1100 n.17 (1974); Kaufman, State of the Judicial
Business in the Second Circuit 10-11 (1975) (unpublished address to the
Judicial Conference of the Second Circuit, Sept. 1975).

! Initially, the goal was set at 300 cases, but it was decided to randomly assign
a few more, to give some leeway for consolidations and other unforeseen
events. There were few consolidations, however, leaving 302 cases in the
experiment. These were divided into 225 experimentals and 77 controls.
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effectiveness of CAMP under the most favorable conditions, the
most convincing possible test was given the plan.

. .. CAMP procedures applied to the experimental cases only.
Hence, beyond a certain point determined by the laws of chance,
observed differences between the experimental and control groups
warrant a conclusion that CAMP is effective. In short, when the
difference between the two groups of cases is sufficiently large, it
can be said with some confidence that CAMP procedures were re-
sponsible for a particular effect, such as a reduction in briefed and
argued appeals or an increase in the quality of appeals.

Precisely how are such conclusions reached? The first step is
the formulation of a hypothesis, i.e., a statement that a certain situ-
ation might be true. An alternative hypothesis, which would neces-
sarily be true if the first hypothesis is rejected as false, is also for-
mulated. The next step is to examine the empirical evidence on the
assumption that the initial hypothesis is true. If the evidence would
be highly unlikely under the assumption, the initial hypothesis is
rejected, and its alternative is accepted.

One hypothesis was that CAMP has no effect on the proportion
of briefed and argued cases.'”? (The alternative hypothesis was that
CAMP has an effect on the proportion of briefed and argued
cases.) If the empirical evidence is consistent with the initial hy-
pothesis, it stands. If the evidence is inconsistent with this hypoth-
esis, it is rejected in favor of its alternative. For example, if the
evidence is that 50 percent of the experimental cases and 50 percent
of the control cases were briefed and argued, the initial hypothesis
(that CAMP has no effect) probably should be retained. If the evi-
dence is that 40 percent of the experimental cases and 75 percent of
the control cases were briefed and argued, the initial hypothesis

12 The “no difference” or “no effect” starting point is a common feature of
scientific research. This seems like an extremely devious way of proceeding,
but we must remember that we shall not be in a position to establish directly
that there is a difference [between groups]. To avoid the fallacy of affirming the
consequent, we must proceed by the elimination of false hypotheses. In this
case there are logically only two possibilities, there either is or is not a
difference. If the latter possibility can be eliminated, we can then conclude that
some difference in fact exists. Blalock, Social Statistics 95 {1960).
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probably should be rejected in favor of its alternative. It is also
possible that the evidence might not squarely support either the ini-
tial hypothesis or its alternative. In that case, a judgment about
program effects would be suspended.

This basic approach to evaluating the evidence from an experi-
ment can be altered to reflect the precision of the hypothesis. For
example, one might expect that CAMP procedures would be effec-
tive in a particular way or direction, such as by reducing the pro-
portion of briefed and argued appeals or by increasing the quality
of briefed and argued cases. The statistical tests employed permit-
ted evaluation of the likelihood of observing differences of varying
magnitudes between the experimental and control groups.”

In general, the greater the difference between groups, the less
likely that the initial “no effect” hypothesis remains valid. But at
what point is the initial view rejected? There is no clear and con-
vincing answer to this question. By convention, most social scien-
tists claim that, given the initial assumption, if the likelihood of ob-
serving a difference between groups is less than 5 times in 100, the
assumption should be rejected. There is nothing sacred or absolute
in the standard of less than 5 times in 100, but there are strong rea-
sons for having adopted this convention in the CAMP experiment.

When a decision to reject or to accept the initial hypothesis is
made, the researcher must face the possibility of making either of
two errors: rejecting the initial (no effect) hypothesis when it is in
fact true; or accepting the initial hypothesis when it is in fact false.
The 5-in-100 standard minimizes the first error; and, in general, the
sizes of the experimental and control groups minimize the second.
For social programs, the first error seems to be more threatening
than the second. Keeping the potential for the first error small pro-
tects against drawing the false inference that CAMP is effective
when in fact it is not.

Of course, it is possible to err by concluding that CAMP has no
effect when in fact it does. For experiments in court administration,

 For a discussion of the statistical tests employed here, see Blalock, Social
Statistics 176-79 (1960); and Hays, Statistics for the Social Sciences 389-428
(2d ed. 1973).
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however, this second error may be less critical “since the more im-
portant policy problem would seem to be how to avoid the disap-
pointment, frustrated effort and wasted resources caused by mak-
ing [the first error], that is, adopting an ineffective treatment as a
social program.”™*

Thus, in the CAMP experiment, the observed differences be-
tween experimental and control groups were treated as significant
in the statistical sense only if the difference could have occurred by
chance fewer than 5 times in 100. This standard for statistical sig-
nificance is really a procedure for ruling out the possibility that
chance factors might have caused differences between the experi-
mental and control cases.

This issue can be explained in another way. The observations
made in controlled experiments are subject to a certain degree of
error, This is so because repetition of an experiment will not al-
ways produce exactly the same results. Although chances are that
repeated experiments will produce similar results, the laws of
probability permit an estimate of the range of possible values likely
to occur, without having to repeat experiments. Limits can be cal-
culated with the assurance that, nine times out of ten—or two times
out of three, or any other degree of assurance one cares to im-
pose—the true value will fall within a specified range, called a
confidence interval.

In the CAMP experiment, interest centered on the differences
between the experimental cases and the control cases. Confidence
intervals were calculated for these differences. Of course, if the
confidence interval included zero, there was the distinct possibility
that the program has no effect: A rejection of the initial (“no effect”)
hypothesis would not be warranted. But failure to reject the initial
hypothesis does not automatically mean it is correct. Under some
conditions, it may be appropriate to suspend judgment rather than
risk the erroneous conclusion that CAMP has no effect whatsoever.

It must be stated once again that conclusions about statistical
significance say absolutely nothing about practical or substantive

' Social Experimentation: A Method for Planning and Evaluating Social
Intervention 77 (Reicken & Boruch eds. 1974),
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value. But once one reaches a conclusion that the findings are sta-
tistically significant, the next required step is to determine the mag-
nitude of the plan’s effect. One way to measure the magnitude of
the causal relationship between CAMP procedures and briefed and
argued appeals, or between CAMP procedures and quality of
briefed and argued appeals, is to estimate how much improvement
can be made in predicting whether cases will be briefed and argued
(or will be improved) when CAMP procedures have been applied,
compared to similar cases in which CAMP procedures have been
withheld. The merit in this approach is that improvement in predic-
tion falls on a scale between O and 100 percent. For example, if no
experimental case were briefed and argued and every control case
were briefed and argued, the improvement in prediction of briefed
and argued cases would be 100 percent, since knowledge about
which cases did or did not receive CAMP provides a perfect pre-
diction of plenary review. If the same proportion of cases were
briefed and argued in both experimental and control groups, the
ability to improve the prediction of which cases will be briefed and
argued would be zero, since knowledge about the cases receiving
CAMP procedures will not affect the prediction.”

With these three concepts in mind—statistical significance,
confidence intervals, and improvement in prediction—it is now
time to turn to the data to assay the effects of the plan.

CAMP was designed in part to conserve sparse judicial re-
sources. It was not feasible to directly test the plan’s effectiveness
by measuring the investment of effort by the judges and their staffs
in the experimental and control groups. Inferences must be drawn
from other evidence to conclude that judicial resources have or have
not been conserved. When this experiment was designed in 1974, a
number of assumptions were made, based on previous research
and available evidence, from which inferences about judge burden
could reasonably be drawn.

The view was that if CAMP was effective, it would substan-
tially reduce the proportion of cases that otherwise would be adju-

15 This index of predictive association is discussed in Blalock, supra note 12, at
232-34, and in Hays, supra note 13, at 745-49,
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dicated by three-judge panels. A case was considered adjudicated
when a judgment by three judges terminated the appeal on a non-
procedural matter. For example, an appeal was deemed adjudicated
if it was decided on the merits after briefs and oral argument, or if it
was dismissed on a motion for lack of jurisdiction. An appeal was
not considered adjudicated if it was dismissed by an order of three
judges for failure to prosecute.

Distinctions between settled and withdrawn appeals were of no
consequence, since it was assumed that neither settlements nor
withdrawals entail judge effort. Experience has shown that this as-
sumption and the inferences drawn from it are sometimes inappro-
priate. Settlements or withdrawals may occur after substantial judge
effort has been expended. This analysis began, however, by ex-
amining the data according to the early view that settled and with-
drawn appeals entail no judge effort.

The initial hypothesis was that CAMP has no effect on the pro-
portion of appeals adjudicated by a panel of three judges.

As shown in table 1, 54 percent of the cases in the experimental
group were adjudicated. In the control group, in which CAMP
procedures were withheld, 62 percent of the cases were adjudi-
cated. The difference of 8 percent between the experimental and
control groups is not statistically significant, that is, the difference
could likely occur by chance more frequently than 5 times in 100.
A difference of 11 percent or more would be needed to reject the
initial hypothesis.

TABLE 1
Percentage of Adjudicated Appeals
Experimental Cases Control Cases
vvvvv (V= 225) =17
54% 62%
p* =11

*The p value represents the probability of observing a difference of
the magnitude found in the table, given the initial assumption. An ob-
served difference between the two groups of cases is treated as signifi-
cant only if there are fewer than 5 chances in 100 that the difference
could have occurred by chance. If the p value is greater than .05, the re-
sults are not considered statistically significant. If the p value is less
than .05, the results are deemed statistically significant.
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To state the proposition another way, about nine times out of
ten, the true difference between experimental and control groups
will fall within a range of — 19 to + 4 percent. Since the confidence
interval includes zero and positive values, there is a chance that
CAMP has no effect or may even increase adjudications. Given the
wide range of negative values captured by the confidence interval,
there is also a possibility that the program is indeed effective in re-
ducing adjudications. Therefore, although there are proportionally
fewer adjudicated appeals in the experimental group, the evidence
warrants neither a rejection nor an acceptance of the initial
hypothesis that CAMP has no effect in reducing the proportion of
adjudicated decisions. The best that can be offered is a Scotch ver-
dict.

The presentation of this evidence is based on the view that ap-
peals terminated by settlement or withdrawal entail no investment
of judicial effort and judicial effort is invested only in adjudicated
appeals. Evidence suggests that this view is unwarranted. Two ap-
peals were settled or withdrawn well after oral argument. Clearly,
there was some investment of judicial resources in those appeals:
The briefs were read by judges and clerks, bench memorandums
were prepared, and oral argument was heard. Since the cases ter-
minated some time after they were argued, it is reasonable to pre-
sume that conference memorandums were prepared and a confer-
ence was held. It would seem unwarranted to equate these two
cases with cases that were settled or withdrawn (although that is
indeed how they were terminated), when they in fact did entail
some effort of a three-judge panel.

Judge Kaufman has mentioned that CAMP is valuable in fos-
tering early settlements or withdrawals, since the greater the in-
volvement in the appellate process before settlement or withdrawal,
the greater the investment on the part of the litigants and the greater
the probability that judicial resources will be tapped, even though
the appeal may ultimately be resolved by the parties.'® This sug-
gests that the way an appeal terminates affects the amount of bur-

16 Kaufman, supra note 10, at 1095, 1096.
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den on the court, depending upon the procedural stage at which it
terminates.

A more difficult judgment is required concerning another ap-
peal, which was withdrawn in open court on the day of oral argu-
ment. Presumably, the judges had read the briefs and had called
upon their clerks to prepare bench memorandums. While the with-
drawal did save judicial resources, since, at minimum, the judges
were spared oral argument, one cannot gainsay the investment
made by the judges in this appeal.

If the cases in the experiment are examined according to
whether or not some judge effort was invested (without attempting
to determine the magnitude of the effort), another perspective on
CAMP is revealed. Table 2 provides this perspective. Note that an
appeal was counted as consuming judge effort if it involved (at
minimum) an opposed substantive motion requiring the decision of
three judges.

TABLE 2
Percentage of Appeals Involving
Some Judge Effort

Ezperimental Cases Control Cases
(N = 225) N=17

57% 65%
p=.11

Fifty-seven percent of the experimental cases, compared to 65
percent of the control cases, involved some judge effort. A differ-
ence of 11 percent or more would be needed to reject the initial hy-
pothesis. As in the previous table, the difference of 8 percent be-
tween experimental and control cases is not statistically significant.
On the basis of the evidence in table 2, about nine times out of ten,
the true difference between experimental and control groups will
fall within a range of — 19 to + 3 percent. Since the confidence
interval includes zero and positive values, there is the possibility
that CAMP has no effect or may even be counterproductive.
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The evidence does not warrant a judgment that CAMP reduces
the burden on the judges. But the substantial range of the confi-
dence interval suggests it would be inappropriate to accept the view
that CAMP has no effect whatsoever. In short, suspended judg-
ment may be called for here, as well.

Of course, the investment of judge effort varies among appeals
and among judges. It may be worthwhile, however, to separate the
cases in this experiment according to a general principle concerning
the relative investment required for some appeals compared to oth-
ers. To the extent that fully briefed and argued appeals are relatively
more burdensome than other cases, it seems incumbent to focus
attention on the briefed and argued appeals to isolate CAMP ef-
fects.

The data in table 3 offer yet another perspective on the effec-
tiveness of the plan; in this area, CAMP held the most promise for
the court, for it would seem that the greatest amount of judge effort
would ordinarily be spent in appeals perfected through the stage of
briefing and oral argument.

TABLE 3
Percentage of Appeals Terminated
after Briefing and Oral Argument

Experimental Cases* Control Cases
(N =225) N=7T7
54% 57%
p=.32
*Includes two cases that were settled after oral
argument.

Fifty-four percent of the experimental cases, compared to 57
percent of the control cases, were briefed and argued in the Second
Circuit. The difference between experimentals and controls is not
significant. Here, too, a minimum difference of about 11 percent
would be needed before the initial hypothesis could be rejected.
Even if the two cases in the experimental group that were settled
after oral argument were removed, by the standards employed in
the evaluation, it would still not be possible to conclude that CAMP
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reduces the proportion of appeals which otherwise would run the
entire gamut from record transcription and briefing to argument and
opinion.

About nine times out of ten, the true difference between groups
will fall between — 14 and + 8 percent. Once again, the confidence
interval includes zero and positive values and, hence, there is a
possibility that CAMP is ineffective or counterproductive. But in
this situation, the range of values “capturing” the true effect of
CAMP does not touch the range of expected improvement of 15 to
25 percent. By the measure of briefed and argued appeals, CAMP
does not yet seem to live up to its promise. Given the modest 3
percent difference between experimental and control groups and the
anticipated range of improvement expected of the program, the
most appropriate conclusion would seem to be that CAMP has little
or no effect on reducing the proportion of briefed and argued ap-
peals.

The case data provide an opportunity to analyze the eligibility
decisions of staff counsel to determine whether there were marked
shifts in the pool of cases over the year of the evaluation. If staff
counsel had substantially broadened his criteria for the inclusion of
cases capable of settlement or withdrawal, we would expect an in-
creased proportion of adjudicated cases (or a declining proportion
of settled or withdrawn cases) across the year. Recall that the ex-
periment can be divided into three separate experiments, each cov-
ering approximately a four-month segment of the evaluation year.

The data in table 4 show that the percentage of appeals adjudi-
cated in each of the time periods was almost exactly the same. In
the first time period, 56 percent of the appeals were adjudicated by
a panel of three judges; in the second period, 57 percent; and in the
third period, 55 percent. This evidence is consistent with the initial
view that the eligibility criteria for the admission of appeals into the
experimental pool remained fairly constant during the year.

It is also possible to examine the data within time periods to
determine (1) whether the plan increased in effectiveness across the
year, and (2) whether CAMP was effective in any one time period,
with the expectation that it would probably be most effective in the
last period, when the plan had fully matured through experience.
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TABLE 4
Adjudicated Appeals by Time Periods

Percentage of Appeals
Adjudicated*

Period one: October 1974-February 1975 56%
(N = 100)
Period two: February 1975-May 1975 57%
(N = 100)
Period three: June 1975-October 1975 55%
(N =102
Total for all periods 56%
(N = 302)

*Terminated by a decision of three judges on a nonprocedural matter.

Table 5 separates the percentage of adjudicated appeals into ex-
perimental and control groups.

TABLE 5
Adjudicated Appeals by Group and Time Periods
Experimental Control
Cases Cases
Period one: October 1974— 53% 64%
February 1975 (N =175) N = 25)
p=.18
Period two: February 1975~ 55% 64%
May 1975 (N = 75) (N = 25)
p=.23
Period three: June 1975~ 53% 59%
October 1975 (N =15) N=27
p= .30
Total for all time periods 54% 62%
(N = 225) (N=7D
p=.11

According to data in table 5, there were fewer adjudicated ap-
peals in the experimental group than in the control group within
each time period. The difference between groups in the first period
was 11 percent; in the second period, 9 percent; and in the third
period, 6 percent. It is clear from this evidence that there was no
trend toward increasing effectiveness of the plan across time peri-
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ods. And, within any one time period, there was no significant dif-
ference, between experimental and control groups, in the propor-
tion of adjudicated appeals. (Within any time period, a minimum
difference of about 18 percent would be needed to reject the initial
hypothesis.)

This evidence does not support the propositions that CAMP ef-
fectiveness improved over time or that CAMP was effective in one
period rather than another. But the proportion of adjudicated ap-
peals may be an inadequate indicator of judge burden, and the use
of that indicator may have affected the results.

The data in tables 6 and 7 use the alternative measures sug-
gested earlier: the proportion of appeals involving some judge ef-
fort and the proportion of appeals decided after briefing and oral
argument. As in the earlier analysis, the initial hypotheses were that
CAMP effectiveness does not improve over time and that CAMP is
not effective within any time period. Are the data inconsistent with
these hypotheses?

TABLE 6
Appeals Requiring Some Judge Effort, Arranged by
Group and Time Periods
Experimental Control
Cases Cases
Period one: October 1974 60% 68%
February 1975 (N = 75) (N = 25)
p=.24
Period two: February 1975— 56% 68%
May 1975 (N = 175) (N = 25)
p=.15
Period three: June 1975~ 55% 59%
October 1975 (N = 75) N =27)
p=.36
Total for all time periods 57% 65%
(N = 225) (N=177)
p=.11

According to the data in table 6, there were proportionally
fewer appeals requiring some judge effort in the experimental
group than in the control group within each of the time periods. In
the first time period, the difference between groups was 8 percent.
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In the second period, the difference was 12 percent. In the third
and last period, the difference declined to 4 percent. Hence, the
evidence shows no significant increase in effectiveness across the
time periods, as measured by the percentage of appeals involving
some judge effort. The data also reveal no significant difference in
favor of CAMP within any one period, as measured by the
percentage of appeals involving some judge effort.

Table 7 shows the cases by the proportion of appeals that were
briefed and argued.

The data in table 7 show proportionally fewer briefed and ar-
gued appeals in the experimental group than in the control group,
for periods one and two. In the first period, the difference between
groups was 8 percent; in the second period, the difference declined
slightly, to 5 percent. In the last time period, there were propor-
tionally more briefed and argued appeals in the experimental group
than in the control group. Once again, the data are consistent with
the initial views that CAMP effectiveness in reducing the propor-
tion of argued and briefed cases did not improve significantly over
time, and that within any one period CAMP did not reduce the pro-
portion of cases that otherwise were briefed and argued.

TABLE 7
Briefed and Argued Appeals by Group and Time Periods
Experimental Control
Cases* Cases
Period one: October 1974 52% 60%
February 1875 (N =175) (N = 25)
p=.25
Period two: February 1975~ 55% 60%
May 19756 (N =175) (N = 25)
p=.33
Period three: June 1975~ 55% 52%
October 1975 (N = 75} (N=2T)
p=.60
Total for all time periods 54% 57%
(N = 225) (N=1T77
p=.32

*Includes two cases that were settled after oral argument.
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In the data, there is a suggestion that CAMP may reduce the
proportion of appeals that a panel of judges dismissed, prior to
briefing and argument on the merits, on contested substantive mo-
tions. These are motions for substantive relief within the Second
Circuit’s Rule 27. The frequency of such dispositions is very
small, requiring a different test for statistical significance."”

In the experimental group, 3 of the 225 appeals (or about 1
percent) were dismissed on contested substantive motions by a
panel of three judges before briefs were filed or oral argument was
heard. Five out of 77 appeals (or about 6 percent) in the control
group were dismissed in this manner. The initial hypothesis was
that the experimental and control groups were not significantly dif-
ferent. The probability of observing three or fewer terminations of
this type out of the 225 cases in the experimental group, when the
expected proportion (determined by combining 3 in 225 and 5 in
77) is almost 3 percent, is greater than 5 times in 100. Thus, by the
standard applied for all the tests, the difference between groups is
not significant. This sustains the hypothesis that CAMP does not
significantly affect the proportion of dispositions on contested sub-
stantive motions.

It perhaps bears noting that, with one exception, the experi-
mental cases showed consistent improvement over the control cases
in all the related measures employed to this point, but in no
circumstance were the observed differences sufficiently great to
rule out chance as their cause.

One hallmark of CAMP is the use of scheduling orders to con-
trol and monitor the progress of appeals. This is a dramatic depar-
ture from tradition for the appellate process. Prior to the use of
such orders under CAMP, attorneys would be left on their own to
follow the Federal Rules of Appellate Procedure and the local rules
of the Second Circuit. Attorneys retained maximum flexibility in
the timely processing of appeals, but this flexibility permitted some
appeals to languish on the docket. The scheduling order—coupled
with CAMP rule 7(b)’s threat of dismissal in the event of default—

'7 The test to be applied is based on the Poisson approximation to the binomial
distribution. It is discussed in Hays, supra note 13, at 206-08.
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may draw more attention to the requirements of the appellate pro-
cess.

The use of scheduling orders under CAMP should reduce the
time for appeals to be processed. How should this time be mea-
sured? Quite simply, the commonsense approach would be to de-
termine the number of days from the start to the end of the process,
from the filing of the notice of appeal in the district court to the ter-
mination of the appeal in the Second Circuit. The cases in the
CAMP evaluation were analyzed by comparing the median time'®
between these two events—the beginning and the end of the ap-
peal—in a number of settings.

As in the earlier analyses, the initial view was that the cases in
the experimental and control groups are equivalent with respect to
the elapsed time from notice to termination. Analysis of the evi-
dence determined whether this view should be rejected.

Table 8 presents the median time from notice to termination for
experimental and control cases.”

The median time for cases receiving CAMP procedures was
154 days; the median time for cases in which CAMP procedures
were withheld was 215 days. This difference is sufficient to war-
rant a rejection of the initial view, since the probability of such ob-
servations occurring by chance is far less than 5 times in 100.
CAMP reduces, by a statistically significant amount, the time for
processing civil appeals.

'8 Suppose all the cases were ranked according to the number of days between
filing the notice and termination. The median would be the value that divides
the rank list in half, i.c., there would be as many cases above the median value
on the list as below that value. The median is the appropriate statistic to use
because it is less sensitive to extremely high or low values.

¥ Note that the cases in the experimental and control groups total 260, or
about 86 percent of the 302 cases analyzed earlier in this chapter. The
discrepancy reflects the time required to transform the data into machine-
readable form for analysis on the Center’s computer. The earlier analysis—
using all 302 cases in the evaluation—was done by hand. The analysis
measuring time between events required the use of the Center’s computer,
which had about 86 percent of the data on file. This should give a fairly
accurate view of CAMP, although it will be subject to change as the rest of the
data are included in subsequent analysis.
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TABLE 8
Median Time from Notice of Appeal
to Termination: All Appeals

Experimental Cases Control Cases
(N =195) (N = 65)
154 days 215days
p=.02

How much of a processing-time reduction does CAMP cause?
If all the experimental cases fell below the overall median and all
control cases fell above the overall median, one could make a per-
fect prediction of where a case would fall relative to the median,
when CAMP procedures were used. But if both the experimental
and the control cases were equally divided around the overall me-
dian, there would be no improvement in the prediction of where a
case would fall relative to the median, even when CAMP proce-
dures were used. In the present example, this prediction was im-
proved by 13 percent for cases that received CAMP procedures.

It seems appropriate to ask whether this processing-time reduc-
tion affects both appeals that run the gamut of the appellate process
and appeals resolved by settlement or withdrawal, without court
attention. Table 9 provides information on the median time from
notice to termination of appeals in which there was no court atten-
tion.

TABLE 9
Median Time from Notice of Appeal to
Termination: Appeals Settled or
Withdrawn without Court Attention

Experimental Cases Control Cases
(N = 88) (N =22)
77 days 120days
p=.01
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As shown in the table, settled or withdrawn cases in the ex-
perimental group took 77 days from notice to termination, while
equivalent cases in the control group took 120 days. The conclu-
sion here, too, is that CAMP produced a statistically significant re-
duction in the time required to terminate settled or withdrawn ap-
peals. Knowing that CAMP procedures have been applied im-
proves a prediction of where the cases will fall in relation to the
overall median by about 18 percent.

These data are subject to three alternative interpretations. The
experimental cases may have been settled or withdrawn earlier in
the process than were the control cases; or, information about set-
tlement or withdrawal of the experimental cases reached the court
sooner than that about the control cases, because of the CAMP
sanctions in the event of default of a scheduling order; or, both
earlier resolutions and improved, expedited reporting of those res-
olutions occurred in the experimental cases, but not in the controls.
The data do not aid choosing among these alternatives. All that can
be said with assurance is that CAMP was responsible for reducing
the lives of these appeals. If earlier settlements do, indeed, result
from CAMP, the litigants might (arguably) benefit.

Table 10 provides time information on the briefed and argued
appeals. Is CAMP effective in expediting these cases?

TABLE 10
Median Time from Notice of Appeal
to Termination: Briefed and

Argued Appeals
Experimental Cases Control Cases
(N =104 (N =37
223 days 246 days
p=.30

The median time to disposition was 223 days for the cases re-
ceiving CAMP procedures and 246 days for the cases in which
CAMP procedures were withheld. There is no statistically signifi-
cant difference in median times between the groups. Thus, the ini-
tial view remains in force: CAMP has no effect on appeals that run
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the gamut of the appellate process. To put the matter another way,
if an appeal is to proceed through argument and decision by a panel
of judges, CAMP procedures cannot be counted on to quicken the
pace.

This evidence on the briefed and argued cases, when viewed in
relation to the evidence on settled or withdrawn cases, strongly
suggests that the time CAMP saved in civil appeals processing can
be accounted for by the time reductions achieved in the settled or
withdrawn cases.

Conclusion

This chapter has analyzed CAMP’s effectiveness in cases that
were assigned by a truly random process to experimental or control
groups. The experimental cases received scheduling orders and
preargument conferences as provided under the CAMP rules; both
procedures were withheld from the control cases.

One CAMP goal was to reduce the burden on the judges by
eliminating appeals that otherwise would require judge attention;
the evidence in support of that goal appears wanting. No statisti-
cally significant improvement was detected, using a variety of
measures. This study measured three categories to infer a reduction
of judge burden: appeals adjudicated, appeals involving at least
minimal judge effort, and appeals fully briefed and argued. Re-
search results using the first two categories were sufficiently am-
biguous to warrant a suspended judgment on CAMP effectiveness:
It is not yet warranted to conclude that CAMP is effective, but it is
not possible to say that CAMP is ineffective. In the third category
(appeals briefed and argued), the evidence strongly suggests that
CAMP does little or nothing to remove these most burdensome
cases from the court’s docket. By this measure, the data do not
support earlier expectations.

The cases were divided into separate chronological periods and
analyzed both across and within these periods. There was no sta-
tistically significant improvement either across time periods or
within any time period, suggesting no increased effectiveness as a
result of “on the job” experience.
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CAMP did cause a reduction in elapsed time from filing the no-
tice of appeal through termination, but this seems to be a result of
significant reductions in elapsed time for settled or withdrawn ap-
peals. CAMP did not prove effective in expediting the appellate
process for cases which ran the entire appellate gamut, from notice
through argument and decision.

The evaluation of CAMP ought not to be based solely on the
evidence from the cases. CAMP was also intended to improve the
quality of appeals. The next chapter will examine this issue as seen
by the judges of the Second Circuit.

V. Measuring CAMP Effects:
Evidence from the Judges

CAMP’s potential value extends beyond reducing the flow of
cases through the appellate process or expediting appeals to oral
argument. CAMP may also be an effective device to improve the
quality of appeals reaching the court for decision. Theoretically,
this improvement can be achieved through the preargument confer-
ence, when counsel can examine the issues to be raised on appeal,
and can benefit from the candid views of staff counsel. These free
and open exchanges can highlight weaknesses or omissions that
otherwise might have been overlooked. The forum provided by
CAMP also permits counsel to agree on designating the record,
filing a joint appendix, or removing some procedural snag encum-
bering the appeal.

In some respects, this theory of CAMP can only be validated
by the participants themselves. But it is reasonable to assume that if
CAMP improves the quality of appeals, the judges should be able
to discern this improvement, and the researchers should be able to
measure it.

Of course, some would argue that CAMP cannot change a poor
advocate into a great one, and any search for improvement would
be a foolish exercise. The plan’s goal is not to remake counsel,
however, but to bring about some modest yet measurable differ-
ence in the presentation of appeals.
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Measuring the quality of appeals is no small task, and guidance
is wanting. A serious question raised at the outset was whether
judges would be consistent in their responses to CAMP. Thor-
oughly inconsistent responses concerning the same appeal would
limit or foreclose analysis. It was also plausible that one judge
would operate according to one set of standards, and a different
judge to another set. But even if the standards applied by the judges
varied, it was hoped that the group of all judges would find CAMP
noticeably improved cases. Of course, some judges, by experience
or inclination, may be more sensitive to questions of quality than
are others. This suggests that some judges would discern signifi-
cant improvement, while others would not.

The device for assessing the quality issue was a questionnaire
administered to all judges in all briefed and argued cases in the ex-
perimental and control groups.” All the judges on a panel were
asked to complete the questionnaire, to determine the consistency
of responses among judges hearing the same appeal.

The system used to manage this phase of the experiment should
not go unmentioned, since it may account in part for the judges’
extraordinary response rate. Copies of the day calendar (the weekly
panel designations and cases to be argued each day) were regularly
sent to the Federal Judicial Center. Only the appeals in the experi-
mental and control groups (not every appeal on the calendar) were
evaluated. Once a case was identified as belonging to the evaluation
pool of cases, letters were drafted to each judge on the panel, indi-
cating the need for an evaluation of one or more appeals set for ar-
gument that day. These letters were timed to reach the court shortly
before the day of argument. All letters were sent to the United
States courthouse, to reduce mishaps such as misplaced or forgot-
ten evaluations—especially for the judges whose chambers were
located outside New York City.

Each letter was accompanied by one or more questionnaires for
each case to be argued that day. Every questionnaire contained a
docket number and an evaluation control number which, in coded
form, identified both the case as experimental or control and the

® The questionnaire is in appendix B.
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name of the judge completing the form. The questionnaires were
logged both when they were mailed and when they were returned.
If a questionnaire was not returned within a reasonable period, the
judge was alerted to the missing form.

These elaborate management efforts were designed to achieve a
high response rate—this kind of exercise especially held the poten-
tial for a diminishing rate of response across time. The actual re-
sponse rate of 93 percent surpassed all expectations. The judges are
commended for bearing this burden, which helped to rigorously
examine their court’s procedures.

The questionnaire was designed to determine whether statisti-
cally significant differences in quality could be discerned between
experimental and control cases. But what constitutes quality in an
appeal and how would you recognize it if you saw it? An appeal
would seem of superior quality if all the issues necessary and
sufficient to decide the appeal were clearly and concisely presented,
both in briefs and oral argument. This suggested a series of ques-
tions about the presence or absence of particular quality com-
ponents. The presence of clarity was good; its absence, bad. The
absence of redundant arguments marked a good appeal; their exis-
tence marked a poor one. The lack of undisputed or extraneous is-
sues pointed to a strong presentation; presence of such issues sug-
gested a weak one. The omission of essential issues was a sign of a
poor appeal; inclusion of all essential issues was a sign of a strong
appeal. Hence, the presence or absence of these components in
briefs and oral argument would provide a reasonable basis for con-
cluding that one group of cases was or was not superior in quality
to the other.

It was quite possible to err in observing the presence or absence
of these attributes of quality. As a check against such errors, two
questions were included to evaluate the preparation by appellant’s
and appellee’s counsel. Another question was added to provide an
overall evaluation of the appeal, on the ground that it might be eas-
ier to evaluate an appeal than to identify components of quality in it.

The questionnaire also provided an opportunity to check the
judges’ views of staff counsel’s screening decision and his relative
effectiveness. One question asked whether the appeal could have
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been improved further; another inquired whether it could have set-
tled.

In sum, this judge survey was designed to systematically obtain
judge impressions of CAMP in briefed and argued appeals. The
answers would determine whether, by omission or commission, in
particular or in general, the experimental cases were significantly
better prepared and argued than the control cases.

At the beginning of this phase of the evaluation, the assumption
was made that the judges would not know whether the cases being
evaluated were experimentals or controls. If some judges knew of
the random assignment prior to completing the survey, their re-
sponses might be biased. The questionnaire form was revised,
shortly after the first sets of questionnaires were mailed, to remove
this possibility of bias. From the 382 judge responses, a handful,
in which prior knowledge of the random assignment may have af-
fected judgments of quality, were isolated. These 16 responses
were removed from the analysis.

It is important to remember that the analysis in this chapter is
based on judge observations of quality, not on cases. On the basis
of these judge observations, inferences are drawn that the cases
were or were not improved because of CAMP.

The information analyzed here is based on fewer than all judge
observations in the evaluation. The difference between the total
pool of judge responses and the smaller set available for analysis
here results from the time lag in preparing the questionnaires for
use on the Federal Judicial Center computer. The information pool
consists of 382 returned judge questionnaires commenting on 134
argued appeals, of a possible 495 for the 165 briefed and argued
cases in the study. This means that, at minimum, estimates of
CAMP’s effect on quality of appeals will be based on about 77
percent of the possible data.

Three hundred ninety-eight questionnaires were mailed to the
judges who sat in the 134 appeals. Of the 382 questionnaires re-
turned, 370 were completed, giving a response rate of nearly 93
percent. Whatever weaknesses can be found in this part of the
evaluation, bias resulting from failure to complete and return the
questionnaire is not one.
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A preliminary issue must be addressed before comparing the
data on quality of appeals in the experimental and control groups. If
the respondents in this survey always agreed with each other when
asked to rate the same appeal, the propositions that the survey
questions are clear and that the criteria for judgment are similar for
each panel of judges would tend to be supported. On the other
hand, constant disagreement among the judges asked to rate the
same appeal would tend to cast doubt on the precision of the ques-
tions or on the criteria the judges employed in determining their an-
SWers.

What is the extent of agreement and disagreement in this sur-
vey? Table 11 presents a summary of agreement and disagreement
on appeals rated by at least two judges. In this table, and in all oth-
ers in this chapter, sixteen responses were excluded because the
judges indicated they had prior knowledge of the random assign-
ment. (Seven appeals were rated by only one judge. These were
excluded from table 11.)

TABLE 11
Agreement and Disagreement on Appeals
Rated by Two or Three Judges

Survey Questions

®* 2 3 4 5 6 7 8 9 10 12* 13 14

Three judgesrated
Totalagreement 33 42 75 65 60 64 66 74 73 41 32 54 6§58

Some
disagreement 58 51 26 33 40 35 33 24 25 56 60 35 20

Extreme
disagreement 7 8§ — — - — = — - - 3 - =

Two judgesrated
Total agreement 13 12 17 15 17 18 16 17 16 15 156 156 15

Some
disggreement 8 8 5 7 5 4 5 4 6 7 6 7T 4

Extreme

disagreement 0 0 — — — — — — — — 1 — —
Total cases rated

by two or more

judges 119 116 123 120 122 121 120 119 120 119 117 111 97

NOTE: The questionnaire is in appendix B.
*Three possible choices were offered in these questions. The judges were to select one of the three.
In all other questions, only two choices were offered.
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“Total agreement” was defined as “identical judge responses to
the same question in the same appeal.” “Some disagreement” was
defined as “different judge responses to the same question in the
same appeal.” “Extreme disagreement” (for questions offering three
possible answers) meant “different judge responses that encom-
passed the range of answers to the same question in the same ap-
peal.” Of course, any disagreement in a two-choice question could
be interpreted as extreme disagreement. But by these definitions,
“extreme disagreement” was intended to exclude “some disagree-
ment.”

The frequency of agreement and disagreement was determined
for the questions in the judge survey; it corresponds to the cate-
gories in the left margin of table 11. Except on questions 1, 2, 10,
and 12, there was far more agreement than disagreement among
judges rating the same appeal. The questions calling for judgments
on overall quality (questions 1, 2, and 12) provoked more frequent
disagreement than most of the questions calling for identification of
particular components of quality (questions 3-9). The differences in
frequency of agreement (or disagreement) between quality and
component questions may be a function of the greater number of
choices offered in the quality questions, compared to that in the
component questions. They may also reflect fundamental distinc-
tions between qualitative decisions and component recognition.

The greatest threat to this survey’s reliability would have been
substantial extreme disagreement on all questions. This would have
strongly suggested that the judges are so inconsistent that interpre-
tation of the responses becomes equivalent to divination. On the
questions of overall quality (in which the respondents were given
three choices), there is relatively little extreme disagreement; that is,
the responses rarely encompassed the entire range of answers to the
same question on the same appeal. In only one two-choice question
(question 10) was there more frequent disagreement than agree-
ment. This question was eventually removed from the analysis be-
cause of this disagreement, which may plausibly be attributed to
imprecision in the question itself.

With some assurance that interpretation of the data is possible,
what do the responses reveal about the quality of CAMP cases
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compared to that of the controls? The following analysis first ex-
amines the particular components of quality, followed by consider-
ation of the qualitative judgments. t

One element of a superior appeal is the clarity with which the
issues are presented to the court, both in briefs and in oral argu-
ment. If judge observations of clarity are found in significantly
greater proportion for the experimental group of cases, compared to
the control group, one can infer that (1) the first group is superior
in quality to the second, and (2) the improvement in quality is
caused by CAMP.

Table 12 summarizes the judge responses to the question: Were
the issues raised in the appeal clearly brought out in the briefs?

TABLE 12
Percentage of Judge Responses
Affirming Clarity in Briefs

Experimental Group Control Group
(N = 262) (N =90)

85% 84%

The observed presence of clarity in the briefs is almost exactly
the same in the experimental group as it is in the control group. . . .
The difference between groups is not statistically significant, since
a difference of the magnitude observed here could occur by chance
more frequently than 5 times in 100.

The judges were also asked: Were the issues raised in the ap-
peal clearly brought out in the argument? Table 13 presents the af-
firmative answers to this question. If the percentages in the experi-
mental group are significantly greater than those in the control
group, the improvement in clarity can be attributed to CAMP.
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TABLE 13
Percentage of Judge Responses
Affirming Clarity in Argument

Experimental Group Control Group
(N = 258) (N =91)

85% 84%

The percentages of affirmative responses are the same in an-
swer to this question as they were in answer to the preceding one.
... Since clarity of argument seems to be present to almost
exactly the same degree whether CAMP applies or not, one cannot
conclude that CAMP procedures make arguments on appeal clear,
at least according to the judges. Of course, it could be argued that
CAMP improves the relative degree of clarity. While most appeals
meet minimum standards for clarity, CAMP may enhance that clar-
ity. The relative degree of clarity is not addressed in this question-
naire, which attempts to identify the presence or absence of clarity
in briefs and arguments.

Some readers may wonder why these separate questions
elicited exactly the same proportional responses. Certainly, when
one finds a clearly presented brief, one will tend to find a clearly
presented oral argument. The two observations are not perfectly
correlated, however. Judges sometimes observed clarity in argu-
ments but not in the briefs, and vice versa.?

The presence of clarity was taken as an indicator of quality in
analyzing the responses to the preceding questions. Certain com-
ponents, by their absence, can also be used as indicia of quality.
One such indicator is the absence of undisputed or extraneous is-
sues. Is CAMP helpful in eliminating such issues from appeals that

2! The correlation coefficient, which measures the association between the
clarity-of-briefs and the clarity-of-argument responses, is fairly high (r = .72).
When the answers match perfectly, the correlation coefficient is one. The
complete absence of association produces a correlation coefficient of zero.
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would otherwise raise them? The judges were asked: Were undis-
puted or extraneous issues briefed? If CAMP is effective in this
area, there should have been significantly more negative responses
in the experimental group than in the control group. Table 14 sum-
marizes the judge responses to this question.

TABLE 14
Percentage of Judge Responses
Indicating Undisputed or Extraneous

Issues Were Not Briefed
Experimental Group Control Group
(N =262) (N =92)
82% 5%
p=.06

Eighty-two percent of the judge observations in the experimen-
tal group and 75 percent of the judge observations in the control
group noted the absence of undisputed or extraneous issues in the
briefs. But since the likelihood of observing a difference of this
magnitude or greater is more than 5 in 100, it is unwarranted to
conclude that CAMP reduced the briefing of undisputed or
extraneous issues.

A similar question was posed to the judges concerning oral ar-
gument: Were undisputed or extraneous issues argued? Table 15
offers a summary of these responses. The greater the proportion of
negative responses, the better the appeals.

. . . The experimental group scored better than the control
group, but the difference was not sufficient to meet the threshold of
statistical significance. Perhaps because these last two questions are
nearly identical in focus, phrasing, and location in the question-
naire, it is not surprising to see similarities in the pattern of an-
swers.?

2 The correlation coefficient for these two questions is also high (r = .80).
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TABLE 15
Percentage of Judge Responses
Indicating Undisputed or Extraneous

Issues Were Not Argued
Experimental Group Control Group
(N = 259) (N=92)
85% 78%
p=.07

The absence of redundant issues is also an indicator of quality.
In theory, CAMP should help focus attention on the central issues,
and perhaps dispose of unnecessary, including redundant, issues.

The judges were asked: Were any briefed issues redundant?
The extent to which appeals lacked redundancies can be found in
table 16. The greater the proportion of negative responses, the bet-
ter the appeals.

TABLE 16
Percentage of Judge Responses
Indicating Redundant Issues Were

Not Briefed
Experimental Group Control Group
(N = 260) N=92)
85% 74%
p=.01

. .. The experimental group scored significantly better, in
the statistical sense, than the control group. Differences of this
magnitude or greater could happen by chance fewer than 5 in 100
times. Hence, CAMP can be credited with the relatively greater
absence of redundant issues in the briefs, as observed by the
judges.

63



Part One: Case Management

.. . Based on the evidence in table 16, knowledge that CAMP
procedures were applied to an appeal will improve by about 1 per-
cent the likelihood that that appeal will not contain redundant is-
sues.

How can such a trivial improvement be statistically significant?
Remember that significance in the statistical sense has absolutely
nothing to do with practical or research significance. In this con-
text, statistical significance merely assures that CAMP has an effect
greater than zero. As a general rule, the greater the number of units
to be analyzed in the experiment, the smaller the effect required to
demonstrate statistical significance. With more than 350 judge ob-
servations analyzed in this experiment, minute effects can be
identified and labeled statistically significant. Estimating the
strength of an association takes on paramount importance and
searching for statistical significance becomes less important as the
number of observations increases.”

The absence of redundant issues in oral argument was also
used as an indicator of quality. The judges were asked the follow-
ing question: Were any argued issues redundant? The responses
will be found in table 17. The greater the proportion of negative re-
sponses, the better the appeals.

The experimental group scored higher on this indicator (90
percent) than did the control group (84 percent), but the difference
in scores is not statistically significant.

This question and its mate (concerning redundant issues in
briefs) are also strongly correlated with each other. The absence of

2 «All too often the experimenter . . . ‘kids himself’ into thinking that he has
discovered some relationship observable to the ‘naked eye,” which will be
applicable in some real-world situation. Plainly, this is not necessarily true.
The [index of predictive association] . . . suggesis just how much the
relationship found implies about real predictions, and how much one attribute
actually does tell us about the other. Such indices are a most important
corrective to the experimenter’s tendency to confuse statistical significance with
the importance of resolts for actual prediction. Virtually any statistical relation
will show up as highly significant given a sufficient sample size, but it takes a
relationship of considerable strength to enhance our ability to predict in real,
uncontrolled sitnations.” Hays, supra note 13, at 749.
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redundant issues in briefs implies a great probability that the argu-
ment will not contain redundant issues.*

TABLE 17
Percentage of Judge Responses
Indicating Redundant Issues Were

Not Argued
Experimental Group Control Group
(N =257) IV =92)
90% 84%
p=.06

It is intriguing that of the three components of quality analyzed
so far—<clarity, extraneousness, and redundancy—oral argument
scored as well or better in quality than briefs, in both the control
and experimental groups. This may suggest that judges apply dif-
ferent standards when identifying the same indicators of quality for
briefs and for oral argument. If the standards do not vary between
briefs and oral argument, however, the data suggest an oral pre-
sentation may be better, in some respects, than a written one.

Another question in the evaluation focused on the presence or
absence of essential issues in the briefs. The theory behind CAMP
was that the preargument conference would reduce the issues to the
essentials and focus on them. Would CAMP significantly reduce
the omission of essential issues? The judges were asked: Were any
essential issues omitted from the briefs? The greater the proportion
of negative responses, the better the quality of the appeals, as
viewed by the judges. Table 18 summarizes the answers to this
question.

The results here are not significant and are counterintuitive.
Eighty-three percent of the judge observations in the experimental
group noted no omission of essential issues, while 89 percent of
the observations in the control group noted no omission.

% The correlation coefficient for these two questions is .76.
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TABLE 18
Percentage of Judge Responses
Indicating No Omission of Essential
Issues from Briefs

Experimental Group Control Group
(N=260) . (N =91)
83% 89%
p=.94

The analysis in this chapter has focused on the ability to iden-
tify certain features of appellate advocacy. These features, by their
presence or absence, could function as indicators of quality in ap-
pellate litigation. Except in one question concerning redundancies
in briefs, there was no statistically significant difference between
the experimental and the control groups. In the one circumstance
where statistically significant results were observed, the degree of
association between CAMP and the indicator was slight.

These slender results may mean the identification of quality in-
dicators is not an easy task. Even if expected differences cannot be
found in these indicators, one can nevertheless measure differences
in quality independently of underlying components that may give
rise to quality appeals. In addition to being asked to note the pres-
ence or absence of indicators, the judges were asked qualitative
questions about three facets of each appeal. Two of these centered
on counsel’s efforts; the other required an overall assessment of
quality for each appeal.

The first of these questions was: Was the preparation of appel-
lant’s counsel (1) better than average; (2) average; or (3) worse
than average, for cases of approximately the same complexity?

The choices were coded: “better than average” was given a
value of 1, “average” was given a value of “2,” and “worse than
average” was given a value of “3.” If CAMP improves counsel’s
preparation, there should have been a significantly lower average
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score for observations in the experimental group than in the control
group. Table 19 summarizes the results.

TABLE 19
Preparation of Appellant’s Counsel:
Average Score

Experimental Group Control Group
(N = 259) (N =92
1.85 2.09
p=.001

Analysis of the results demonstrates that the average experi-
mental group score was significantly better than the control group
score. Thus, the improvement in the preparation by counsel is at-
tributable to CAMP.

How much does CAMP aid prediction of the quality of coun-
sel’s preparation? To put the matter another way, how much varia-
tion in quality is explained by the presence (or absence) of CAMP
procedures? For example, if all the judges rated the experimental
cases above average and the control cases below average, the fact
that CAMP procedures were applied in an appeal would provide
certainty about the quality of the cases as viewed by the judges. If
all the judges rated experimental and control cases exactly the same,
however, use of CAMP procedures in an appeal would provide no
assistance in determining its quality as seen by the judges. The es-
timated improvement in predicting CAMP’s effect on the quality of
counsel’s preparation is about 3 percent.

The judges were also asked to evaluate appellee’s counsel: Was
the preparation of appellee’s counsel (1) better than average;
(2) average; or (3) worse than average, for cases of approximately
the same degree of complexity?

The scoring scheme used for the preceding evaluation question
was also employed here. Table 20 sets out the results.
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The difference between scores is statistically significant. CAMP
procedures improve the preparation by appellee’s counsel.” The
estimated strength of this relationship between CAMP and counsel
preparation is about 3 percent: There is improvement, but it is on a
fairly low order of magnitude, as best it can be measured.

TABLE 20
Preparation of Appellee’s Counsel:
Average Score

Experimental Group Control Group
(N = 255) (N =81)
1.75 1.96
p=.001

The last question called for an evaluation of the appeal as a
whole: Overall, how would you rate the quality of this appeal with
respect to the presentation of issues (both written and oral) to the
court: (1) above average; (2) average; or (3) below average? The
scoring scheme was the same as that for the two preceding ques-
tions: The better appeal was given the lower score. The results are
summarized in table 21.

The difference between average scores is sufficient to warrant
the conclusion that the relationship between CAMP procedures and
quality is statistically significant. Again, CAMP improves overall
quality by about 3 percent.

Conclusions drawn from all three of the evaluation questions—
in contrast to most of the indicator questions—supported CAMP
effectiveness. Although nearly all the results for indicator questions
were unable to meet the minimum threshold requirement for statis-
tical significance, the data favored CAMP in most cases.

» The correlation coefficient for appellant’s and appellee’s counsel evaluations
is .60. This means that when appellant’s counsel is either well or ill prepared,
there is no guarantee (but some assurance) that his adversary will follow the
same path.
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TABLE 21
Overall Judgment of Quality:
Average Score

Experimental Group Control Group
(N = 257) (N =90)

1.87 2.12
p=.001

Are general evaluative questions better than the search for qual-
ity indicators as a means of measuring quality in appeals? If so,
perhaps the results across all questions—both general and spe-
cific—are consistent. The specific indicator questions produced
positive but weak results in favor of CAMP—too weak to reach
statistical significance. The general evaluative questions passed the
significance threshold, but further examination of that data indicates
that whatever improvement CAMP brings about is slight. One can
only speculate that had the presence or absence of indicators re-
vealed greater differences between groups, the predictive power of
CAMP for the general questions would have increased.

Sixteen judges from the Second Circuit participated in this
evaluation. The set of responses from each was analyzed separately
to determine whether any judges consistently found the experi-
mental group to be significantly better in quality than the control
group. Of course, with fewer observations from any one judge, the
differences between groups would have to have been much greater
to reach statistical significance. Of the thirteen judges who evalu-
ated at least ten cases, none rated the experimental group consis-
tently better in quality than the controls.

Certainly, statistical significance was achieved in favor of
CAMP on some questions, but occasionally the controls were
viewed as better than the experimentals. If the plan has a substantial
effect on the quality of appeals, it seems reasonable to have ex-
pected statistically significant differences between groups as
viewed by at least some of the individual judges. The absence of
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such significant differences for any of the judges (those who
evaluated at least ten cases) suggests that the plan’s effect on qual-
ity is so slight that it was not consistently discernible to a single
judge. The aggregated judge observations produced some statisti-
cally significant differences, but the improvement caused by CAMP
seems slight. This observation is consistent with the analysis of in-
dividual judge observations.

The judge evaluation served yet another purpose. CAMP was
based on the view that perfected appeals—those that are briefed and
argued—are amenable to private dispute resolution if efforts are
made early in the life of the appeal to encourage settlement or with-
drawal. If CAMP works effectively to eliminate cases that other-
wise would be argued and decided, there should have been more
expectations of settlement or withdrawal in the control group than
in the experimental group. As another check on the case evidence,
the judges were asked: Would you have expected a preargument
conference before the filing of briefs to result in a settlement or
withdrawal of this appeal? The answers are summarized in table
22.

TABLE 22
Percentage of Judge Responses
Affirming Expectation of Settlement

or Withdrawal
Experimental Group Control Group
(N = 236) (N = 81)
13% 15%
p=.35

The data point in the anticipated direction, with more expecta-
tions for settlement in the controls (15 percent) than in the experi-
mentals (13 percent), but the difference is not statistically signifi-
cant. This is consistent with the findings in chapter 3, in which
analysis of the case information suggested CAMP causes no statis-
tically significant reduction in briefed and argued cases.
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The judges were also asked: Would you have expected a prear-
gument conference to improve the quality of this appeal beyond that
which was presented to you in briefs and oral argument? This
question also attempted to cross-check CAMP effectiveness in the
improvement of appeals. If CAMP significantly improves the qual-
ity of appeals, there should have been proportionally more
expectations of improvement for controls than for experimentals.
Table 23 summarizes these results.

TABLE 23
Percentage of Judge Responses
Affirming Expectation of
Further Improvement

Experimental Group Control Group
(N = 254) (N =86)

15% 14%

The levels of expectation were nearly the same whether CAMP
was applied or withheld, although the results are slightly counter-
intuitive (the judges’ expectations were greater for experimentals
than controls). About 15 percent in each group of observations
noted an expectation of further improvement.

Once again, the judges were unable to discern any substantial
benefits (at least any that have been ascribed to CAMP) from the
program.

Conclusion

This chapter has analyzed CAMP’s effectiveness as viewed by
judges who sat on appeals to which CAMP procedures were ap-
plied or withheld according to a truly random process. The primary
question considered here was whether CAMP has an appreciable
effect on the quality of appeals. Quality was measured by judge
observations of the presence or absence of specific indicators or
components of quality in appellate litigation. From the degree of
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presence or absence of these indicators, one can make relative
judgments about the quality of the experimental cases (to which
CAMP procedures were applied) and that of the control cases (from
which CAMP procedures were withheld).

Of the eight specific indicator questions, only one warranted the
conclusion that the experimental group was superior in quality to
the control group. The judges were also asked three questions
about overall quality. These observations supported the view that
CAMP causes a statistically significant improvement in the quality
of counsel preparation and in the overall quality of the appeal.
Further analysis suggests that the plan’s effect on quality—either as
observed in any of the specific indicator questions or in the three
general evaluative questions—is of a fairly low order of magnitude.

This evidence is also consistent with the analysis of observa-
tions by each judge who participated in the evaluation. On some
questions, judges observed significant differences in favor of
CAMP (although the ratio sometimes favored the control cases).
But no judge consistently observed the experimental cases to be
substantially better in quality across more than a few indicators or
general questions of quality. In sum, the evidence across all judges
does not warrant the conclusion that CAMP substantially improves
the quality of appeals in the Second Circuit.

VII. Conclusions and Recommendations

This evaluation has examined CAMP from a number of com-
plementary perspectives. Each of these views is premised on the
unique feature of this evaluation: the random assignment of appeals
to experimental and control groups. This method provides the
clearest proof of CAMP’s effectiveness, compared to all other
competing research approaches.

Based on the collected evidence concerning the 302 cases in the
experiment, it would be unwarranted to conclude that CAMP re-
duces the burden on the judges. The reduction in burden was mea-
sured by three different standards: the proportion of adjudicated
appeals, the proportion of appeals requiring some (minimal) judi-
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cial effort, and the proportion of appeals that were fully briefed and
argued.

The plan was also designed to improve the quality of appeals
that were fully briefed and argued. Quality was measured by com-
paring judge observations of quality components in experimental
and control groups. The evidence here warrants a conclusion that
CAMP improves overall performance, but the magnitude of im-
provement is slight. The judge responses also corroborated the
evidence, drawn from the cases, that there was no discernible dif-
ference between experimental and control cases in the likelihood of
settlement.

The analysis of the attorney responses indicates that issues on
appeal are infrequently modified and that the modifications that do
occur are not brought about by CAMP. When issues are modified,
however, CAMP enhances clarification. Approximately half the
attorneys in this survey also indicated they met with their adver-
saries to discuss settlement, and about a quarter of them revealed
they met to limit or otherwise narrow issues. This was true for at-
torneys in both the experimental and control cases. These observa-
tions suggest that the premise “But for CAMP, attorneys would not
confer” is without empirical support.

A substantial proportion of the attorney respondents in the ex-
perimental group felt CAMP was a causative factor in the settlement
or withdrawal of their appeals. This is consistent with the impres-
sion drawn from a separate survey of the bar, and it does not refute
the evidence on CAMP effectiveness, which was based on analyses
of the cases in the experiment and the judge observations of qual-
ity.

Many, if not most, of the tests used to evaluate CAMP perfor-
mance generally point in favor of the plan. The experimental group
frequently scored better than the control group, occasionally rising
to statistically significant levels. Although such uniformity in the
direction of the evidence may be just a product of chance, it never-
theless suggests that CAMP has some effect on reduction in judge
burden and on quality. But these effects are of a fairly small mag-
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nitude. The effect of the plan falls below preliminary suggestions;*
indeed, if there is an effect, it is smaller than the more conservative
estimates upon which the experiment was designed.

Is CAMP a failure? An easy answer is not possible. The evi-
dence from this experiment certainly suggests that the plan does not
yet live up to expectations. Frankly, it is difficult to find positive
evidence of substantive value for the plan during the period of the
evaluation. This does not warrant an immediate rejection of the
CAMP idea, however. Further analysis may suggest conditions
that could facilitate substantial effectiveness.

First, the initial enthusiasm for the CAMP idea was a product
of judge participation in the preargument conference. Yet judge
participation was not evaluated in this experiment. One can con-
clude only that staff-controlled conferences did not seem to signifi-
cantly reduce the burden on the judges. This experiment suggests
that judge participation may be needed to achieve the desired
reduction in overall judge burden.

Second, judges and administrators ought to examine the extent
to which adversaries in appellate litigation communicate with each
other, before the CAMP idea is adopted or rejected. One premise of
CAMP is that the appellate process is “lonely.” The evidence from
the attorney survey suggests this is not so. If there are jurisdictions
where the premise holds, and further, where encouragement of ad-
versary communication will facilitate informal resolution or im-
provement of litigation, a CAMP program may be beneficial.

The lack of support for one of the important premises of the
plan overlaps another concern that some observers may offer to
limit further application of the CAMP idea. The Second Circuit, it
is said, is sui generis. It derives nearly all its business from New
York City, and most of that business comes from the Southern
District of New York, the biggest of all the federal trial courts. The
nature of appellate litigation is shaped by New York’s commercial
activities, which no other court’s jurisdiction can equal. If the
CAMP idea cannot work in New York, where conditions seem

% Kaufman, The Pre-Argument Conference: An Appellate Procedural Reform,
74 Colum. L. Rev. 1094, 1100 n.17 (1974).
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most favorable to the program—given the concentration of attor-
neys and the potential for conciliation in commercial claims—it
cannot work anywhere. But this argument presumes that the con-
centration of attorneys and litigation is advantageous to the pro-
gram. It is at least arguable that this concentration is the reason for
the substantial amount of communication between adversaries. In
other circumstances—where greater physical distance separates an
attorney from the courthouse and from his adversary—CAMP pro-
cedures may be useful.

Third, this evaluation is incomplete in some respects. Although
it covers many of the central issues, others remain to be analyzed.
One of these other issues was considered in the research design and
suggested by a number of attorneys responding to the survey, but
lack of satisfactory evidence prevented its empirical verification.
Essentially, the issue in question is as follows. A plausible side ef-
fect from the plan is that it would encourage attorneys to pursue
appeals that otherwise would not be pursued. The availability of a
court-suggested compromise might return to a losing plaintiff a part
of his investment in the litigation. CAMP might also encourage a
losing defendant to take an appeal to diminish a trial court judgment
through a settlement suggested by the appellate court. In short,
there is something to be gained by appealing, at the cost of filing
the notice of appeal and paying the docket fee. If CAMP were to
induce appeals, the plan would be self-fulfilling. It would encour-
age the filing of appeals that CAMP would then resolve, but the
plan would not in fact accomplish very much for the court.

The evidence needed to test this untoward by-product would be
far less precise than the evidence drawn from this controlled ex-
periment. At best, evidence would be suggestive, not probative, of
the possibility of induced appeals.

The first step would be to measure and analyze the rate of ap-
peal in civil cases for a period of years preceding the adoption of
the plan. If this rate of appeal were fairly constant for the years
prior to CAMP, but increased sharply for the years after the plan
went into operation, it might be suggested that induced demand had
been fostered. Unfortunately, the information needed to test this
proposition is not readily available. Further experimentation with
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the CAMP idea should incorporate the induced demand issue into
the research design, and efforts should be made to obtain the nec-
essary evidence to confirm or disconfirm the proposition.

Fourth, Circuit Executive Robert D. Lipscher and his staff have
collected additional information about the 302 cases in the CAMP
experiment, in an effort to determine the circumstances under
which the CAMP idea might fruitfully be continued. The analysis
that follows is based on these data.

According to the theory justifying CAMP efforts at settlement,
appeals involving money judgments should be the appeals most
amenable to informal resolution. When money is not the central is-
sue in a dispute (as in “public interest” litigation), the chances for
compromise seem much more remote. The matters in dispute were
not central to this evaluation, because it was presumed that cases
involving money judgments would be selected for the preargument
conference. . . .

The 302 appeals were sorted into two mutually exclusive cate-
gories: 77 of the 302 appeals (25 percent) belong to the first cate-
gory, in which a money judgment was awarded by the district
court; and the remaining 225 appeals (75 percent) belonged to the
other, in which no money judgment was awarded. It was not pos-
sible to determine from the additional information whether money
was at issue but not awarded. Certainly, there were appeals in
which money damages were sought but not awarded. These ap-
peals were included in the “no money judgment awarded” category.

If CAMP is especially effective in the informal resolution of
disputes involving the award of money, there should have been
significantly fewer briefed and argued appeals in the experimental
group than in the control group, of all money judgment appeals.
Table 24 presents these data.

. . . The evidence points in the anticipated direction, with 5
percent fewer experimental cases being briefed and argued. This
difference is not statistically significant, however. A difference of
this magnitude or greater could occur by chance about 40 percent of
the time. Because of the small number of appeals analyzed here, the
confidence interval in which the true difference between groups
would be “captured” is considerable. About nine out of ten times,
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the true difference will fall in the interval from — 27 percent to + 20
percent. Given this wide range of values, it seems better to suspend
judgment than to conclude that CAMP is without any effect what-
soever.

TABLE 24
Appeals in Which Money Judgments
Were Awarded in the District Court

Experimental Control
Group* Group
(N =62) N = 15)
Percentage of appeals

that terminated

after briefing

and oral argument 48% 53%

p= 40

*Includes one case that was settled after oral argument,

It should be noted that a surprisingly small proportion of ap-
peals in the experiment (about 25 percent) involved money judg-
ments. If the staff counsel routinely selected money judgment cases
for inclusion in the experiment, as descriptions of the plan imply, it
seems that an expansion of CAMP activities to additional money
judgment cases does not hold much promise.

What differences were observed across groups when money
judgments were not awarded? Table 25 summarizes the evidence.

Again, slightly fewer experimental cases than control cases
were perfected through briefing and oral argument when money
judgments were not at issue. This difference is not statistically sig-
nificant, and, therefore, it is unwarranted to conclude that the pro-
gram effectively reduces the burden on the judges.

Another suggestion has emerged from these data: It concerns
the stage in the course of the trial court litigation at which the appeal
is taken. Arguably, the benefit of CAMP intervention varies with
the willingness of the parties to compromise. Such compromises
might be more readily accepted after the adversaries have been put
to the ordeal of a trial and must confront, on appeal, a decision of
judge and/or jury. At that point, the trial has, in effect, placed all
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the cards on the table. The estimation of risk in pursuing an appeal
would seem more realistic and calculable following a final decision
after trial. In an appeal from a pretrial judgment, however, the dis-
trict court’s decision might suggest that the issues were so clear as
to warrant summary disposition. The likelihood of altering such a
decision on appeal would therefore seem small. Given a pretrial
judgment, it seems there would be little likelihood that the winning
party would compromise, because of his higher expectation of af-
firmance on appeal. If the appeal were taken from an order of the
district court, the merits of the dispute might have yet to be ad-
dressed. Hence, there would seem to be greater uncertainty about
how the matter will be resolved. Why should the parties hammer
out a settlement when there is a substantial chance of vindication by

judge or jury?

TABLE 25
Appeals in Which No Money Judgments
Were Awarded in the District Court

Experimental Control
Group* Group
(N = 163) (N=62)
Percentage of appeals
thatterminated
after briefing
and oral argument 56% 58%
p= .40

*Includes one case that was settled after oral argument.

This speculation suggests that appeals from trial judgments
would be most amenable to CAMP procedures, while appeals from
orders and pretrial judgments would be less likely candidates. At
what stage in trial litigation were appeals taken for the 302 cases in
the CAMP experiment? In 69 of the 302 cases (or 23 percent), ap-
peals were taken from orders. Appeals arose from pretrial judg-
ments in 116 out of the 302 cases (or 38 percent of the total), and
in the remaining 117 cases (or 39 percent), appeals were taken
from trial judgments.

78



An Evaluation of the Civil Appeals Management Plan

Table 26 shows the effects of the plan on appeals arising from
district court orders. If CAMP is effective, there should have been
a substantially smaller proportion of briefed and argued appeals in
the experimental group than in the control group.

TABLE 26
Appeals from Orders
Experimental Control
Group* Group
(N = 46) (N =23)
Percentage of appeals

that terminated
after briefing
and oral argument 46% 48%

p= 48
*Includes one case that was settled after oral argument.

As shown in the table, there were fewer briefed and argued ap-
peals in the experimental group, but the difference of only 2 percent
is not sufficient to rule out chance as the explanation. The result
seems consistent with previous speculation that CAMP effects
would not be substantial here.

Table 27 examines the effectiveness of the plan for appeals
arising from pretrial judgments.

TABLE 27
Appeals Arising from Pretrial Judgments
Experimental Controt
Group Group
(N == 85) (N =31)
Percentage of appeals
that terminated
after briefing
and oral argument 59% 55%

The results reported in the table are counterintuitive. Four per-
cent more of the experimental pretrial judgment appeals than the
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equivalent control cases survived through briefing and oral argu-
ment. Previous speculation would suggest that CAMP should have
minimal effects here, too. These results are inconsistent with that
speculation.

What is the evidence for appeals taken from trial judgments, the
stage at which appeals may be most amenable to CAMP interven-
tion? Table 28 presents the evidence.

TABLE 28
Appeals from Trial Judgments
Experimental Control
Group* Group
(N = 94) (N = 23)
Percentage of appeals

that terminated

after briefing

and oral argument 53% 70%

p=.07

*Includes one ease that was settled after oral argument.

According to the data in the table, there were 17 percent fewer
briefed and argued appeals in the experimental group than in the
controls. The difference between groups is greatest here. Because
of the smaller number of cases in this part of the analysis (117 out
of 302), this 17 percent difference is not statistically significant.
Again, it would be unwarranted to conclude the plan is effective in
reducing judge burden, but it would also be unwise to conclude
that CAMP has no effect whatsoever.

The results across each stage—appeals from orders, appeals
from pretrial judgments, and appeals from trial judgments—are
nearly consistent with previous speculation. Although clearly not
probative, the data suggest CAMP’s promise may be fulfilled by a
concentrated effort on appeals taken after trial judgment. If it is as-
sumed that staff counsel selected every appeal in which there was a
chance of informal resolution, it is not unreasonable to infer that
most of the appeals from trial judgments that were amenable to
compromise were “captured” by the experiment. In one year of ex-
perience, roughly 40 percent of the cases fell into the “appeals from
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trial judgment” category. If CAMP settlement activities were to be
concentrated only on these (arguably) more promising appeals,
staff counsel’s remaining time could be used effectively in other
areas. This evidence also suggests that jurisdictions with substan-
tially more appeals from trial judgments than the Second Circuit
might find it useful to experiment with CAMP-type procedures on a
full-time basis.

Conclusion

No one can deny that appellate procedural reforms should be
carefully and critically examined. Generation of the best possible
evidence to illuminate the critical issues may move even the most
ardent supporters and the most vociferous detractors to recognize
and accept the success (or, perhaps, the failure) of such reforms.
This enlightened attitude will guarantee better decisions about how,
when, and where to administer justice on appeal.

The Second Circuit’s willingness to innovate with creative pro-
posals for troublesome appellate problems must be commended and
encouraged. That CAMP does not yet live up to its promise is
valuable knowledge, for the problem CAMP addressed still re-
mains, and can be approached anew with as much—if not more—
enthusiasm and support as before,

This evaluation may suggest a replication of CAMP in a differ-
ent setting, a fundamental modification of the plan, or, perhaps, an
entirely new approach. Whatever steps might now be taken should
be based on rigorously constructed evaluation. Without it, effective
reform of the appellate process will remain an elusive goal.
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Appendix A: CAMP Rules

These rules were amended on October 23, 1975, in order to
place within the ambit of the plan review of administrative agency
orders, applications for enforcement, and appeals from the Tax
Court. These changes were effective as of January 1, 1976. They
did not affect the plan or its administration during the evaluation.
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Civil Appeals Management Plan

The United States Court of Appeals for the Second Cir-
cuit has adopted the following plan to expedite the process-
ing of civil appeals, said plan to have the force and effect
of a local rule adopted pursuani to Rule 47 of the Federal
Rules of Appellate Procedure.

1. Notice of Appeal, Transmission of Copy and Eniry by
Court of Appeals.

Upon the filing of a notice of appeal in a civil case, the
clerk of the district court shall forthwith transmit a copy
of the notice of appeal to the Clerk of the Court of Appeals,
who shall promptly enter the appeal upon the appropriate
records of the Court of Appeals.

2. Appointment of Counsel for Indigent, Advice by District
Court Judge.

If the appeal is in an action in which the appellant may
be entitled to the discretionary appointment of counsel under
18 U.S.C. §3006(A )(g) but has not had such counsel in the
district court and there has been any indication that he may
be indigent, the judge who heard the case shall advise the
Clerk of the Court of Appeals whether tn his judgment such
appointment would be in the interests of justice.

3. Docketing the Appeal; Filing Pre-argument Statement;
Ordering Transcript,

Within ten days after filing the notice of appeal, the appel-
lant shall cause the appeal to be docketed by taking the fol-
lowing actions:

a) filing with the Clerk of the Court of Appeals and serv-
ing on other parties a pre-argument statement {in the form
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SECOND CIRCUIT PLAN

attached hereto .as Form C with such changes as the Chief
Judge of this Court may from time to time direct) detailing
mformation needed for the prompt disposition of an appeal;

b) ordering from the court reporter on a form to be pro-
vided by the Clerk of the Court of Appeals (Form D), a
transcript of the proceedings pursuant to FRAP 10(b). If
desirable the transcript production schedule and the portions
of the proceedings to be transcribed shall be subject to deter-
mination at the pre-argument conference, tf one should be
held, unless the appellant directs the court reporter to begin
transcribing the proceedings immediately;

¢) certifying that satisfactory arrangements have been
or will be made with the court reporter for payment of the
cost of the transcript;

d) paying the docket fee fixed by the Judicial Conference
of the United States pursuant to 28 U.S.C. 1913 (except when
the appellant is authorized to prosecute the appeal without

payment of fees).

4. Scheduling Order; Contents.

a) In all civil appeals the staff counsel of the Court of
Appeals shall issue a scheduling order as soon as practicable
after the pre-argument statement has been filed unless a pre-
argument conference has been directed in which event the
scheduling order may be deferred until the time of the confer-
ence in which case the scheduling order may be entered as
part of the pre-argument conference order.

b) The scheduling order shall set forth the dates on or
before which the record on appeal, the brief and appendiz
of the appellant, and the brief of the appellee shall be filed
and also shall designate the week during which argument of
the appeal shall be ready to be heard.

5. Pre-argument Conference; Pre-argument Conference
Order.

a) In cases where he may deem this desirable, the staf
counsel may direct the attorneys to attend a pre-argument
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CIVIL. APPEALS MANAGEMENT PLAN

conference to be held as soon as practicable before him or
a judge designated by the Chief Judge to consider the pos-
sthility of settlement, the simplification of the issues, and any
other matters which the staff counsel determines may aid tn
the handling or the disposition of the proceeding.

b) At the conclusion of the conference the staff counsel
shall enter a pre-argument conference order which shall con-
trol the subsequent course of the proceeding,

6. District Court Extension of Time; Notification by Clerk.

In the event the district court gramts am extension of
time for transmilting the record pursuant to FRAP 11(d),
the clerk of the district court shall promptly notify the Clerk
of the Court of Appeals to that effect.

7. Non-Compliance Sanctions.

a) If the appellant has not taken each of the actions set
forth in paragraph 8 of this Plan within the time therein
specified, the appeal may be dismissed by the Clerk without
further notice.

b) With respect to docketed appeals in which a schedul-
ing order has been entered, the Clerk shall dismiss the appeal
upon default of the appellant regarding any provision of the
schedule calling for action on his part, unless extended by
the Court. An appellee who fails to file his brief within the
time limited by a scheduling order or, if the time has been
extended as provided by paragraphs 6 or 8, within the time as
so extended, will be subjected to such sanctions as the Court
may deem appropriate, including those provided in FRAP
31(c) or FRAP 39(a) or Rule 38 of the Local Rules of this
Court supplementing FRAP or the tmposition of a fine.

¢) In the event of default in any action required by a
pre-argument conference order mot the subject of the sched-
uling order, the Clerk shall issue a notice to the appellant
that the appeal will be dismissed unless, within ten days there-
after, the appellant shall file an affidavit showing good cause
for the default and indicaling when the required action will
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SECOND CIRCUIT PLAN

be taken. The staff counsel shall thereupon prepare a recom-
mendation on the basis of which the Chief Judge or any other
judge of this Court designated by him shall take appropriate
action,

8. Motions.

Motions for leave to file oversized briefs, to postpone
the date on which briefs are required to be filed, or to alter
the date on which argument is to be heard, shall be accom-
panied by an affidavit or other statement and shall be made
not later than two weeks before the brief s due or the argu-
ment is scheduled unless exceptional circumstances exist. }Mo-
tions not conforming to this requirement unll be denied. Mo-
tions to alter the dale of arguments placed on the calendar
are not viewed with favor and will be granted only under
extraordinary circumstances.

9. Submission on Briefs; Assignment to Panel.

When the parties agree to submit the appeal on briefs,
they shall promptly nolify the Clerk, who will cause the ap-
peal to be assigned to the first panel available after the time
fixed for the filing of all briefs.

10. Effective Date.

The foregoing Civil Appeals Management Program shall
be applicable to all civil appeals to the Court of Appeals
from the district courts in the Second Circuit, in which the
Notice of Appeal is filed on or after April 15, 1974.

By Order of the Court:

/s/ Irving R. KaurMan
Chief Judge

April 9, 1974
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Appendix B: Judge Questionnaire

CAMP Questionnaire Form B

Please answer the following questions based upon your
experience in:
v.

Docket Number:
Date Argued:
1. Was the preparation of appellant’s counsel
_____ better than average
_____average
__ worse than average for cases of approximately the same
degree of complexity?
2. Was the preparation of appellee’s counsel
____ better than average
_____average
____worse than average for cases of approximately the same
degree of complexity?
3. Were the issues raised in the appeal clearly brought out in the
briefs? YES____ NO__
4. Were the issues raised in the appeal clearly brought out in the
argument? YES NO
5. Were undisputed or extraneous issues briefed?
YES___NO____
6. Were undisputed or extraneous issues argued?
YES_ ___NO

7. Were any briefed issues redundant? YES NO
8. Were any argued issues redundant? YES NO
9. Were any essential issues omitted from the briefs?

YES NO
10. Did the court have to direct counsel to critical issues during ar-
gument? YES NO

Some appeals have received CAMP procedures, others have not. In
answering the remaining questions, please do not check the record
to determine whether CAMP procedures have been applied in this
appeal.
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11.

12.

13.

14.

Do you know whether CAMP procedures (scheduling orders

and/or preargument conferences) have or have not been ap-

plied in this appeal? DO KNOW DON'TKNOW __

Overall, how would you rate the quality of this appeal with re-

spect to the presentation of issues (both written and oral) to the

court?

_____above average

_____average

___below average

Would you have expected a preargument conference to im-

prove the quality of this appeal beyond that which was pre-

sented to you in briefs and oral argument?

YES____NO
If you answered YES, please indicate the way(s) the
quality of this appeal could have been improved. [E.g.,
the number of issues presented for decision could have
been reduced.]

Would you have expected a preargument conference before the

filing of briefs to result in a settlement or a withdrawal of this

appeal? YES NO

If you have any comments about this appeal or about this ques-
tionnaire, please enter them below. Thank you for completing this
questionnaire.
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A REEVALUATION OF THE CIVIL APPEALS
MANAGEMENT PLAN:

Anthony Partridge and Allan Lind
August 1983
(FJC-R-83-2)

Introduction

The Civil Appeals Management Plan of the United States Court
of Appeals for the Second Circuit . . . began operation in April
1974. ¥or a period of about a year, from October 1974 to October
19735, appeals selected by staff counsel Nathaniel Fensterstock as
promising candidates for CAMP treatment were randomly divided,
for evaluation purposes, into a group of 225 appeals that in fact re-
ceived the treatment and a group of 77 appeals that were processed
in accordance with preexisting procedures of the court. An analysis
of the progress of these 302 appeals, supplemented by question-
naires addressed to lawyers involved in the appeals and to judges
who heard the appeals that reached argument, formed the basis for
an evaluation of the program published by the Federal Judicial
Center in 1977.2

The court continued its commitment to the CAMP program and,
indeed, expanded it in 1977 by appointing a second staff counsel,
Frank J. Scardilli. In 1978, a second experiment was begun, in

! Some passages of this report relating to the original CAMP evaluation have
been omitted because they are more fully available in the version of the Gold-
man (1977) report that is reprinted in this volume. Other material omissions
include much of the original chapter 6, on the results of a questionnaire prob-
ing lawyers’ reactions to the program, and appendixes B and C. Many footnotes
have been omitted, and the remaining footnotes have been renumbered. Ed.

%2 J. Goldman, An Evaluation of the Civil Appeals Management Plan: An Ex-
periment in Judicial Administration (Federal Judicial Center 1977).
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which CAMP treatment was withheld from one-third of the appeals
that would otherwise have been subject to it. This experiment was
developed by Robert D. Lipscher, then the circuit executive, and
Ida Smyer, then the senior staff attorney, with the assistance of a
Research Advisory Committee whose members were Maurice
Rosenberg and Allen H. Barton of Columbia University and Alvin
K. Hellerstein of the New York bar. It was implemented by court
of appeals staff under the direction of Ms. Smyer.

The experiment was intended to apply to appeals docketed in
the year beginning July 1, 1978. It was abandoned, however, with
respect to appeals docketed after January 19, 1979, because of the
reluctance of the court to continue to exempt one-third of the ap-
peals from the CAMP program.

Immediately before the period of the Goldman experiment, the
practice had been for the staff counsel to call preargument confer-
ences only in appeals that he thought, after reviewing papers filed
in the case, to be promising candidates for conferencing. The
Goldman evaluation therefore provided for both experimental and
control groups to be drawn from appeals considered promising by
Mr. Fensterstock. In contrast, in 1978, immediately before com-
mencement of the second experiment, the practice was to provide
CAMP treatment to all cases in certain objectively defined cate-
gories, without the use of a judgmental screen. The design of the
second experiment reflected that practice. Hence, although the
1978-79 sample was selected from cases docketed over six and
one-half months while the earlier sample was selected from cases
docketed over a year, the 1978-79 sample is in fact substantially
larger. Some 470 appeals were included in the study, compared
with 302 in the earlier evaluation.

In December 1980, the circuit executive for the Second Circuit,
Steven Flanders, asked the Research Division of the Federal Judi-
cial Center to undertake an analysis of the data that had been col-
lected by court personnel in the second experiment. The present re-
port is the product of that request.
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I. Findings and Conclusions

Our analysis of the data from the second experiment indicates
that the Civil Appeals Management Plan has a number of beneficial
effects. The program does result in the settlement or withdrawal of
appeals that would otherwise have to be considered by three-judge
panels, an effect that must generally be regarded as beneficial to
litigants in addition to its value in assisting the court to handle its
workload. The program almost certainly results in faster disposi-
tion, not only of appeals that are settled or withdrawn as a result of
staff counsel intervention but also of appeals that would have been
settled in any event; it probably results in faster disposition of ap-
peals that are argued. Lawyers find that the CAMP conferences
help improve the quality of briefs and argument in some appeals,
and in some they find staff counsel helpful in resolving procedural
problems. Most lawyers who practice before the court of appeals
regard the program favorably, and some are lavish in their praise.

The program also has costs, of course. For the court itself, the
principal costs are the salaries of staff counsel and related over-
head. For litigants, there are costs involved in having their lawyers
attend the CAMP conferences. And if unfavorable reaction by
members of the bar is a cost to be weighed in the balance, it should
be noted that some lawyers who practice before the court of appeals
are offended by what they regard as undue pressure to settle.

The present evaluation was designed principally to determine
whether the program produces the benefits expected of it. We do
know something about the program’s cost to the court and we have
some reactions to the program from lawyers, but there are no data
available on the cost of the program to litigants.

Although we can be quite confident that the hoped-for benefits
have materialized in some degree, there remains a wide range of
uncertainty about their magnitude. This uncertainty is primarily a
result of the limited number of appeals included in the experiment.
With respect to data based on the questionnaire responses of
lawyers who appeared in connection with appeals in the experi-
ment, additional uncertainty is created by the fact that only about
half the lawyers responded to the questionnaire. We have no solid
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basis for assessing whether the views of the lawyers who re-
sponded were representative of the views of all the lawyers in the
appeals included in the experiment and, if not, the direction of any
bias that may have been introduced.

The best single estimate we can derive from the experimental
data is that the program diverts from the argument calendar about
10 percent of the appeals that are eligible for CAMP. We estimate
that about 60 percent of the appeals in the eligible group would
reach oral argument or submission on the briefs in the absence of
CAMP intervention, with the remainder disposed of through set-
tlement, withdrawal, or dismissal. Our best estimate is that CAMP
drops the argument rate to 50 percent. If these estimates are on tar-
get, the change would represent a reduction of about one-sixth in
the number of these appeals argued to the court: Of each sixty ap-
peals that would have been argued (whether orally or by submis-
sion), ten are taken off the calendar. For one of the two staff coun-
sel, the best estimate is higher, suggesting a reduction of one-
fourth in the number of eligible appeals that reach argument panels.
It bears emphasis that these estimates of the program’s effect are
not based on crediting CAMP with settling every conferenced case
that is in fact settled. They are estimates that take full account of the
fact that many appeals would settle even in the absence of the pro-
gram.

About one thousand appeals a year are currently assigned to
CAMP, so the best projection from our 1978-79 data is that CAMP
currently diverts about one hundred appeals a year from argument.
Viewed in terms of the court’s entire calendar—including criminal
appeals and others not eligible for the CAMP program—this figure
represents a reduction of about § percent from the number of ap-
peals that would have been argued in the absence of CAMP in the
1982 statistical year.

Given a sample that included 318 appeals assigned to CAMP
and only 152 assigned to a control group, the possible error in
these best estimates remains very large. On the assumption that one
thousand appeals are assigned to CAMP treatment each year, and
putting aside the problems of projecting to a 1983 universe from a
1979 sample, we can say that the probability is 95 percent that
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CAMP disposes of something between 2 and 192 appeals annually.
We can say that the probability is about two-thirds that it disposes
of something between 50 and 147 of them.

With regard to the elapsed time to disposition of an appeal, our
best single estimate is that the program reduces the average time by
about six weeks. The accuracy of this estimate is affected not only
by the sample size but by the fact that the sample did not include a
full year’s cycle of filings; our data may not accurately reflect sea-
sonal variations in CAMP’s effect on the pace of appellate litiga-
tion. If the sample were representative of the year, we could say
with 95 percent confidence that the average reduction in disposition
time is somewhere between three weeks and nine and one-half
weeks. This reduction is partly a by-product of the faster disposi-
tion that is likely to result when a case is diverted from the argu-
ment calendar and disposed of through settlement or withdrawal. It
is also almost surely the case that appeals that would have been
settled or withdrawn in any event are disposed of more quickly as a
consequence of CAMP intervention. It is less clear that CAMP ac-
celerates the pace of appeals that go to argument. If there was such
an effect during the period of the experiment, it was almost cer-
tainly measured in terms of weeks rather than months.

Lawyers who practice before the Court of Appeals for the Sec-
ond Circuit seem to regard settlement as the major purpose of
CAMP. It seems clear, even taking account of the problem of the
limited response to the questionnaire, that on the whole they favor
the program and, if given the choice, would rather have their ap-
peals conferenced than not. A number of them, as has been noted
above, volunteered lavish praise for the program and for the indi-
vidual staff counsel. On the other hand, about 4 percent of the
questionnaire respondents volunteered lavish damnation, indicating
that they took offense at what they regarded as inappropriate pres-
sure. The level of strongly felt discontent among members of the
bar may be either higher or lower than that number suggests. Since
staff counsel are often in the position of forcefully expressing their
independent assessment of the merits of a lawyer’s case—fre-
quently in the presence of opposing counsel—it is not surprising
that some lawyers find the process annoying or even humiliating.
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Whether the frequency of strongly felt discontent could be reduced
without diminishing the program’s effectiveness is something we
cannot say. Some level of discontent seems inevitable.

Implications for the Second Circuit

Although reduction in the argument rate is not the only objec-
tive of the Civil Appeals Management Plan, it appears to us that the
program’s impact on the argument rate is nevertheless the major
question to be asked about the program’s success. It was the
hoped-for reduction in the number of appeals presented to the court
that was the principal justification for the program initially, and it is
this reduction—it seems to us—that must provide the continuing
justification for maintaining the program in its present form. If the
court were interested only in the other benefits that staff counsel
provide, it is doubtful indeed that two experienced and (by gov-
ernment standards) highly paid lawyers would be employed and
given staff assistance to conduct mandatory face-to-face confer-
ences with the lawyers for the parties to an appeal. If it were con-
cluded that substantial reduction in the number of arguments was
an unattainable objective, major redesign of the program would
have at least to be seriously considered.

While the present evaluation allows us to state confidently that
the program does reduce the number of appeals that reach argu-
ment, it leaves considerable uncertainty about the magnitude of that
reduction. The policy question for the court is how to deal with that
uncertainty. We have no serious doubt that if the decision were
ours, we would maintain the program in essentially its present
form. Although it comes in for some strongly expressed criticism,
it 1s generally well received by members of the appellate bar. It
achieves some reduction in the number of arguments, and the re-
duction may well be very substantial. And while the other program
benefits standing alone would probably not warrant a continuation
of the program in its present form, their existence contributes to the
conclusion that the program is probably worth its cost.

We do believe that the problems of out-of-town lawyers de-
serve to be taken seriously. It does not diminish the program’s ac-
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complishments to note that if our single best estimate is accurate,
ten appeals are put through the CAMP procedure for each one that
staff counsel settle; where travel expenses and time are involved,
the cost to the parties in the other nine appeals may be considerable.

Both staff counsel state that they have responded to this con-
cern, and that they agree to telephone conferences considerably
more often today than they did at the time of the experiment. Mr.
Scardilli reports that he now schedules telephone conferences rou-
tinely if out-of-town lawyers request them. We have no basis for
an independent judgment about the extent to which the more liberal
use of the telephone has alleviated the problems of out-of-town
lawyers. The telephone conference is quite probably a less effective
settlement mechanism than a face-to-face conference, however, and
we think it should not lightly be accepted as the only way of deal-
ing with this problem.

One solution that might work for some appeals would be to
conduct conferences outside New York from time to time. This
practice is specifically contemplated by the court’s June 1982
guidelines, but virtually all conferences are still held in New York.
A regular policy of holding conferences in other locations might
well require a change in the system for assigning appeals to staff
counsel, so that one staff counsel would be assigned all the cases,
for example, to be conferenced in New Haven. We have not col-
lected information about the frequency with which lawyers are
from outside New York City or about the frequency with which all
lawyers in a case are from the same area. But we believe this pos-
sibility is worthy of exploration. It would no doubt entail delaying
the conferences in some appeals, but might nevertheless be prefer-
able to increased use of the telephone.

Another approach might be to increase scheduling flexibility to
accommodate the schedules of the out-of-town lawyers, so that
they would more often be able to combine the CAMP conference
with other business requiring their presence in New York. Once
again, the acceptance of some delay in conferencing is implicit.
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Implications for Other Courts of Appeals

In considering the transferability of CAMP to other circuits, it
is important to consider possible differences in the environment in
which the program would operate. The two major issues that come
to mind are backlog and geography.

The Court of Appeals for the Second Circuit has a long history
of disposing of appeals relatively promptly. It was a relatively fast
court both before CAMP was inaugurated and during the period of
the second experiment, and it is a relatively fast court today. One
problem in considering the transferability of the CAMP experience
is that it may not work in the same way in a backlogged court.

To a court that has a backlog of cases awaiting argument, the
CAMP objective of accelerating lawyers’ readiness for argument
has no immediate relevance.’ But for such a court, the possibility of
removing some appeals from the argument queue has to be an en-
ticing one. The data from the Second Circuit suggest the possi-
bility, at least, of disposing of substantial numbers of appeals in
this manner. But it is not wholly clear that the settlement experience
of a fast court is transferable to a backlogged court. Some parties to
litigation will have much less incentive to settle an appeal before
briefing when a long delay can be anticipated between briefing and
the decision in the case. There are no doubt also cases in which
both parties would like to see the matter disposed of and in which
the prospect of delay becomes an impetus to settlement rather than
an obstacle. We simply do not know whether, in the face of these
differences, CAMP-like programs would increase the settlement
rate in backlogged courts.

The problem of geography, of course, is that many other cir-
cuits are less compact than the Second, and the lawyers who prac-
tice before them are more widely dispersed. In considering whether

* In his study of the Seventh Circuit’s TRACE program, Goldman found that
conferenced appeals reached argument more quickly than appeals in a control
group. J. Goldman, The Seventh Circuit Preappeal Program: An Evaluation
26-28 (Federal Judicial Center 1982). But there can be no doubt that the
conferenced cases were accelerated at the expense of unconferenced cases; they
were simply given preferential treatment in getting on the argument queue. It is
hard to see what interest is served by such a practice.
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to adopt the CAMP model, such courts will have to consider the
extent to which it is practicable to require face-to-face conferences.
The feasibility of having the staff counsel ride circuit is worthy of
investigation in that regard. As has been noted above, it is possible
to conduct conferences over the telephone, but the telephone con-
ferences are probably less effective in producing settlements than
face-to-face conferences.

Although we cannot affirm with confidence that the CAMP
program has a large effect on the argument rate even in the Second
Circuit, the effect is probably substantial and may be very large in-
deed. As has already been observed, our best single estimate is that
the program disposes of one-sixth of the appeals assigned to it that
would otherwise have gone to argument, and the best estimate for
one staff counsel is one-fourth. Given the possibility of impact of
these magnitudes, it seems to us that other courts of appeals would
be well advised to experiment with similar efforts to encourage set-
tlement or withdrawal of appeals. We believe, however, that care-
ful, controlled experimentation is the appropriate course for a court
that would introduce the program in an environment substantially
different from that of the Second Circuit. There is no question at all
in our minds that conferences of the CAMP type can be the occa-
sion for producing settlements in any court. That being the case,
both the court employee conducting the conferences and the
lawyers for the parties are quite likely to believe that the confer-
ences are producing settlements, even if in fact the conferences are
merely accelerating decisions that would have been made in any
event. If the desirability of the program turns on whether settle-
ments are really produced, there can be no substitute for a well-de-
signed control group experiment.

We recognize, of course, that experimentation is a form of
equivocation about the immediate policy decision. As the uncer-
tainty we have reported here suggests, a considerably larger sample
would be required if reasonably precise conclusions are to be
drawn. A total sample of 1,500 or more appeals would be required,
for example, to permit us to say with 95 percent confidence that the
true difference in argument rate between CAMP appeals and con-
trols was within about 5 percentage points of the difference ob-
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served in the experiment. Moreover, in courts with significant
backlog, there may be substantial delay before it can be known
whether the argument rate has been reduced. However, given the
substantial range of uncertainty about the magnitude of CAMP ef-
fects in the Second Circuit, and the further uncertainty that would
be added by introducing the program in other contexts, we believe
that a balanced decision for most other courts of appeals would be
to institute CAMP-like programs but not to go full speed ahead.

I1. Description of the CAMP Program

As has already been observed, the Civil Appeals Management
Plan was inaugurated by the Court of Appeals for the Second Cir-
cuit in 1974. In the intervening years, it not only has expanded
through the addition of a second staff counsel, but has evolved in a
number of ways. Nevertheless, the two features that were central to
the plan in 1974 remain central today: first, the use of conferences
conducted under the auspices of staff counsel in which participation
by the lawyers for appellants and appellees is mandatory and, sec-
ond, the use of scheduling orders, issued by staff counsel, to im-
pose briefing schedules that differ from case to case depending on
the needs of the particular appeal and the argument schedule of the
court.*

Since 1974, a number of other federal courts of appeals have
inaugurated programs that include prebriefing conferences, and at
least one has borrowed the Second Circuit’s title and called its pro-
gram a Civil Appeals Management Plan. Prebriefing conferences
are also used in a number of state appellate courts. It is important to
recognize that the programs adopted by other courts, although they
may have a surface similarity to CAMP in the Second Circuit, do
not necessarily have the same objectives. In the Seventh and Ninth
Circuits, for example, prebriefing conferences are held in which
settlement of appeals is not a major goal. To the best of our knowl-

* During the 1978-79 period embraced by the second experiment, the CAMP
program also included rules, whose operation is not considered in the present
study, designed to limit the period from the filing of a notice of appeal to the
docketing of the appeal.
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edge, only the Eighth Circuit employs scheduling orders in a man-
ner similar to that used in the Second Circuit; indeed, most of the
courts of appeals have backlogs of appeals that are ready for argu-
ment and are not in a position to accelerate the consideration of ap-
peals by accelerating their readiness for argument. Thus, it should
be understood that the present study is not about prebriefing con-
ferences or civil appeals management plans generically, but is a
study of a particular plan that has particular goals.
In the Second Circuit, four major objectives can be identified:

Encouraging the resolution of appeals without court action.
This is accomplished through efforts to foster settlements and
efforts to persuade appellants to withdraw appeals that appear to
have jurisdictional defects or to be without substantive merit.

Accelerating the consideration and disposition of those appeals
that go to argument. This is done through the use of scheduling
orders, issued by staff counsel, that tailor briefing schedules to
the needs of the particular appeal and the argument schedule of
the court.

Clarifying the issues in appeals that go to argument. Such clari-
fication, it is hoped, is one product of the CAMP conferences,
which provide opposing lawyers an opportunity to test argu-
ments on each other and on a neutral third party.

Resolving a variety of procedural matters in an informal manner
and without the necessity for judicial participation. These mat-
ters range from determining the contents of the joint appendix to
arranging agreements that the judgment below will be infor-
mally stayed pending disposition of the appeal.

The main elements of the CAMP program are managed by the
two staff counsel-—court employees who devote their full time to
CAMP activity. These positions have been established at grade
JSP-15 (which currently has a salary range of $48,553 to
$63,115). Each staff counsel is provided a full-time legal assistant
who also provides secretarial support. The total cost of the program
to the court is estimated by court personnel at approximately
$200,000 annually.

99



Part One: Case Management

The staff counsel positions are still held by their original occu-
pants, both of whom were experienced litigating lawyers before
assuming this function. The scope of the program and its proce-
dures today are for the most part unchanged from 1978, when the
second experiment was initiated. CAMP applies to all civil matters
docketed in the court except for original proceedings (such as peti-
tions for mandamus), prisoner petitions, and summary enforcement
actions of the National Labor Relations Board. In addition to the
docketed matters, some predocketing motions are referred to staff
counsel by the clerk’s office. In the case of appeals taken pro se,
the role of CAMP is limited to the issuance of scheduling orders by
the clerk’s office, and no prebriefing conferences are held. In the
present evaluation, the application of the program to pro se appeals
and predocketing motions has not been studied.’

Cases are generally assigned to staff counsel on the basis of
their docket numbers: Appeals with odd docket numbers are as-
signed to Mr. Scardilli, and those with even docket numbers to Mr.
Fensterstock. Exceptions are made so that appeals in consolidated
groups stay together, following the assignment of the lead case,
and cases related to matters previously handled by staff counsel are
assigned to the staff counsel already familiar with the issues.

The two staff counsel work individually rather than as a team,
although they necessarily fill in for one another from time to time
because of illness or other causes of unavailability.

Characteristically, the staff counsel to whom an appeal is as-
signed issues a scheduling order and a conference order within a
few days after receiving papers in the case from the clerk’s office.
During the period covered by the study, the clerk forwarded papers
upon the docketing of the appeal, which occurred only after the
CAMP forms had been filed; a scheduling order was often issued
on the day of docketing or the next business day thereafter, and it
was rare that more than a few days elapsed. As a result of the rules
change noted earlier, appeals are now docketed without regard to

% At times during the life of the program, staff counsel have conferenced pro se
appeals in which the appellant was a lawyer. No such appeals are included in
the present experiment,
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whether forms C and D have been filed. Since the clerk forwards
papers to staff counsel only after receipt of these forms, the elapsed
time between docketing and the issuance of scheduling orders tends
to be greater today than it was at the time covered by the study. It is
to be noted, however, that this change does not represent a length-
ening of the entire appellate process; it is simply a result of the fact
that formal docketing takes place earlier in the process than it used
to.

The scheduling order sets forth a deadline for the filing of the
record by the appellant if it has not already been filed, the schedule
for appellant’s and appellee’s briefs, and a date on which the par-
ties are to be ready for argument. The conference order sets forth a
date and time for a CAMP conference.

Although rule 11 of the Federal Rules of Appellate Procedure
contemplates that the clerk of the district court will “assemble and
transmit the record,” it is the practice in the Second Circuit for the
appellant’s lawyer to prepare the record on appeal, and the role of
the district court clerk is limited to transmitting the record to the
court of appeals. In this context, it is practicable to impose upon the
appellant a deadline for filing the record, even though the rules im-
pose the duty on the clerk of the district court. Delay by court re-
porters in preparing transcripts is of course outside the control of
the appellant and occasionally necessitates amendment of the
scheduling order.

The CAMP conference is generally scheduled for well in ad-
vance of the due date of the appellant’s brief, often before the date
for filing the record. In the period of the second experiment, the
average (mean) time from docketing to conference in cases as-
signed to Mr. Fensterstock was seventeen days, and in cases as-
signed to Mr. Scardilli twenty-three days. The objective of staff
counsel is to hold the conference before the parties have made a
substantial investment in the appeal. Participation by the attorneys
is mandatory if a conference is deemed desirable by staff counsel,
which it almost always is. During the period of the experiment,
staff counsel generally required attorneys to attend in person. Some
exceptions were made, but both staff counsel state that they are
more amenable now than they were then to conducting conferences
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over the telephone to accommodate lawyers from outside New
York City. This accommodation might be expected to diminish the
effectiveness of the conference in producing settlements and with-
drawals. Not only are eye contact and body language lost, but Mr.
Scardilli observes that it is not practicable to talk with the parties
separately in the course of a telephone conference.

The conference is regarded as confidential. Staff counsel do not
report to the court what has been said in the conference, and the
lawyers for the parties are instructed not to do so.

The styles of the two staff counsel in the face-to-face confer-
ences are somewhat different, but do not appear to be greatly so.
Mr. Fensterstock has a conference table in his office that runs par-
allel to his desk and is separated from it by perhaps five feet. He
has the lawyers sit at the far side of the conference table while he
sits at his desk. This arrangement fosters an atmosphere in which
the lawyers speak almost exclusively to staff counsel rather than to
each other and in which they do most of their speaking when in-
vited to do so by staff counsel.

Mr. Fensterstock generally schedules his conferences to last an
hour. After some preliminaries about the purposes of the confer-
ence and the confidentiality rules, he characteristically begins by
asking the attorney for the appellant to state the facts, and tends to
be insistent that the discussion remain factual for a while. At some
point, however, he is likely to lead the conference into a discussion
of the legal issues, largely by asking pointed questions of the
lawyers.

Mr. Scardilli has the parties’ lawyers sit at opposite sides of a
conference table in his office. The conference table has a lectern at
one end, and Mr. Scardilli usually stands at the lectern while con-
ducting the conference. Once again, this physical arrangement
tends to foster an atmosphere in which most of the dialogue is be-
tween an attorney and staff counsel rather than directly between the
parties’ attorneys. Sometimes Mr. Scardilli sits at the same table
with the lawyers for the parties, creating a somewhat less formal
atmosphere; during the period of the second experiment, that was
his customary practice.
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Mr. Scardilli generally schedules his conferences for an hour
and a half. After discussing the confidentiality rules, he character-
istically begins by asking the appellant’s lawyer to say why he or
she disagrees with the decision of the trial court, and thus gets into
legal issues somewhat more quickly than Mr. Fensterstock. He,
too, is inclined to interrupt with pointed questions. Both staff
counsel state that they spend little time preparing for conferences.
Briefs, of course, are not available to them at this stage. Even the
opinion below is not normally in the appellate file. Mr. Scardilli
makes it a standard practice to obtain and read the opinion below if
there is one; Mr. Fensterstock does not, The staff counsel may re-
fresh themselves on a few relevant precedents, but they do not
usually undertake substantial legal research or try to master factual
records. Mr. Scardilli states that familiarity with the opinion below
is important to him, and that he would do more research if time
permitted. Both staff counsel, however, are heavily reliant on the
oral presentations of the lawyers and their own knowledge of Sec-
ond Circuit precedents and other legal doctrine.

The discussions of legal issues tend to have something of a
Socratic flavor. Not only is the dialogue principally between attor-
ney and staff counsel, but it is for the most part led by staff coun-
sel. Both staff counsel are assertive about expressing their own
opinions, and neither hesitates to express skepticism or even
amazement about arguments made by the parties’ lawyers. If they
believe an appeal is wholly without merit, they often say so force-
fully. Both are quick on their feet and seem adept at identifying
weak links in arguments.

During the course of the discussion of legal issues, staff coun-
sel in some cases strongly recommend that an appellant’s attorney
recommend to the client that the appeal be withdrawn. Attorneys
sometimes agree to do so. If withdrawal of the appeal either is not
recommended by staff counsel or is recommended but not agreed
to, staff counsel are likely to ask, toward the end of the conference,
whether there is a basis for resolution. Sometimes they ask the
lawyers for one side to leave the room so that they can discuss the
possibilities with one side outside the presence of the other.
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One of the innovations developed in the CAMP program is the
use of a stipulation that an appeal will be withdrawn without preju-
dice to reinstatement, either within a fixed time period or within a
time after the occurrence of a certain event, or occasionally without
any limit at all. Such a stipulation is often written in the course of a
prehearing conference, although it is generally not signed until the
attorneys have had an opportunity to consult with their clients. The
stipulations are used for a variety of purposes in situations in which
there is a reasonable likelihood that an appeal will be mooted: to
hold an appeal in abeyance pending a Supreme Court decision in a
controlling case; to hold it in abeyance pending some other decision
of an administrative agency or court that might make pursuit of the
appeal unnecessary; to give the parties time to seek amendment of
the district court judgment to reflect the terms of a settlement agreed
upon at the appellate level, while preserving the right to pursue the
appeal if the district court should decline to amend. Most of the ap-
peals withdrawn on this kind of stipulation are not reinstated, and
the withdrawal on stipulation thus becomes the final disposition of
the appeal. There are also many appeals, of course, in which with-
drawals are without reservation of the right of reinstatement.

The advantages of the stipulation procedure appear to be largely
administrative. The procedure permits the clerk’s office to treat the
case as closed unless the appellant takes the initiative to reopen it;
support personnel are thereby relieved of the need to monitor some
appeals that may not be pursued. However, the device may also
add some impetus to the effort to resolve appeals without judicial
intervention.

Naturally, the lawyer for the appellant more often than not is
the primary target of staff counsel’s efforts at persuasion. An ap-
pellant may be persuaded that an appeal has no merit, for example,
but it would be a rare case in which an appellee could be persuaded
to give up a victory won below. In cases in which staff counsel
perceives that there is a serious issue for the appellate court, the ef-
forts to persuade will be more equally distributed, but the ap-
pellee’s advantage is inevitably a factor.

Toward the close of the conference, staff counsel is likely to
instruct the lawyers for one or both sides to consult with their
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clients, and perhaps talk more with each other, and to report the re-
sults of such discussions back to staff counsel by a certain date.
Mr. Fensterstock uses a one-page report form that he has devel-
oped, and he asks lawyers for all parties to submit it. He states that
he generally does not persist if the lawyers report that no progress
toward settlement seems possible. Mr. Scardilli usually asks for an
oral report from one of the lawyers. On the basis of that report, he
decides how to proceed further: He may ask the reporting lawyer to
call the other lawyer or lawyers in the case, he may make such a
call himself, he may call an additional conference, or he may sim-
ply desist. On the whole, it appears that Mr. Scardilli is the more
perseverant mediator—Iless likely to take “no” for an answer.

If settlement or withdrawal has not been tentatively agreed upon
at the initial conference, staff counsel is also likely toward the end
of the conference to ask whether the original scheduling order is
satisfactory and to issue a revised scheduling order if that seems
appropriate. If settlement or withdrawal is being considered, a re-
vised scheduling order may be intended to provide some time for
consideration of such a disposition without requiring the appellant
to go to work on a brief. In other cases, a revision of the schedule
may be made simply to accommodate problems of the lawyers.
Such amendments to scheduling orders seem to be granted quite
freely, and it is not unusual to have three or four amended
scheduling orders in the course of an appeal. The willingness of
staff counsel to allow additional time is partly dependent upon the
state of the court’s argument calendar. Generally, there is more
flexibility toward the beginning of the court’s term than later on.

Clarification of the issues in appeals that are briefed and argued
may be a product of the discussions in CAMP conferences, but is
not commonly something that is made explicit. Staff counsel do not
generally seek prior agreements on what issues will be briefed, for
example. If the presentation of argued appeals is improved by the
conference, it is principally because the lawyers benefit from any
improved understanding of their adversaries’ positions, from the
reaction of staff counsel to positions that they put forward, or both.

Finally, a significant role of staff counsel is to assist in the res-
olution of a variety of procedural matters. A motion for a stay of a

105



Part One: Case Management

district court judgment can sometimes be disposed of by consent
even though the underlying appeal is not resolved; in some cases,
an expedited argument schedule will provide the basis for an ap-
pellee to agree not to enforce the judgment. Sometimes, agreements
are reached about the contents of a joint appendix, bypassing the
formal procedures of rule 30(b) of the Federal Rules of Appellate
Procedure. In appeals with multiple parties, agreements can be
reached about who will carry the burden of arguing particular
points in which more than one party has a common interest. The
resolution of procedural matters of this type and the scheduling
flexibility that has been delegated to staff counsel make it possible
for many matters to be treated informally, without the need for the
filing of written motions or exchange of other writings by the
lawyers for the parties. |

In summary, although the encouragement of nonjudicial reso-
lution of appeals is a very important goal of the Civil Appeals
Management Plan, it is important to keep in mind that it is not the
only goal. The plan is viewed by staff counsel and court personnel
as an effort to bring a variety of tools to bear upon improving the
management of the court’s civil docket.

II1. Method of the Evaluation

The analysis in this report reflects primarily two kinds of data:
data from the records of the court about 470 appeals and responses
to a questionnaire that was sent to the lawyers in those appeals. We
have done a limited amount of observation of the CAMP confer-
ences, but that took place more than two years after most of the
conferences in the studied cases had been held. Hence, for our un-
derstanding of the program as it operated while these appeals were
in the pipeline, we have relied largely on discussions with court
personnel.

Most of the analysis is based upon characterization of the sec-
ond experiment as a control-group experiment. The assumption
behind that characterization is that the groups of cases assigned to
each of the two staff counsel and to the control group were similar
groups of appeals, and that the only differences among the three
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groups at the time of docketing were those inevitable differences
that are the product of chance. Later in this chapter, we discuss the
assignment system actually used and conclude that the assumption
was substantially met. For the reader more interested in the impact
of CAMP than in evaluation methodology, however, the more im-
portant question is what the statistical data should be taken to mean.

Understanding the Statistics

All of the statistical tests used in this report are basically efforts
to assess the possibility that observed differences in outcomes re-
sulted from the operation of chance in the division of the appeals
into three groups. Even if the system for dividing the appeals into
these groups was entirely unbiased—an honest deal from a well-
shuffled deck—the groups are not likely to have been identical at
the time of docketing. One group, for example, may have drawn a
disproportionate share of appeals having characteristics that made
settlement unlikely. What the statistical tests do is provide an esti-
mate of the likelihood that an observed difference in outcome be-
tween groups—such as a difference in the proportions of appeals
reaching argument—could reflect differences among the groups
that existed at the time of docketing. Only if we can reject that pos-
sibility can we attribute differences in outcomes to differences in
the processing of the appeals.®

We have followed common convention and used a 95 percent
confidence level to decide whether an observed difference between
CAMP cases and control cases is statistically significant. That
means that we do not treat a difference between CAMP cases and
control cases in the sample as persuasive evidence of a CAMP ef-
fect unless the chance is smaller than 5 percent that a difference of
the observed magnitude would be observed in the absence of a
CAMP effect. This a reasonably tough standard. It reflects the view
that we should not regard the success of an innovation as having
been demonstrated unless we are quite sure that we have observed

® The appendix contains a technical discussion of the statistical techniques em-
ployed in the study, as well as less technical material on the sources and relia-
bility of some of the data,
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something more than a fortuity. The reader should understand that
the failure of an observed difference to pass the test of statistical
significance does not mean that CAMP does not have the effect
being tested for. It simply means that we are unwilling to affirm
such an effect on the basis of a sample of the size available for
analysis. Indeed, the failure to observe an effect at all among the
sampled cases may also reflect the operation of chance. A real im-
pact of CAMP, one that would be observed in a much larger sam-
ple, may by chance not be reflected in our sample at all.

Thus, if a statistically significant difference between the CAMP
group and the control group is demonstrated at the 95 percent level,
we accept that as demonstrating the existence of a CAMP effect.
Even in the absence of a statistically significant difference between
the entire CAMP group and the control group, however, we have
proceeded to test for significant differences between each staff
counsel and the control group. In those tests, we have used a 97.5
percent significance level: If the likelihood of a difference of a cer-
tain magnitude occurring by chance is 2.5 percent when Mr.
Scardilli is compared with the controls and 2.5 percent when Mr.
Fensterstock is compared with the controls, the likelihood of its
occurring by chance in at least one of the two comparisons is ap-
proximately 5 percent. Nevertheless, the rigor of the 95 percent
significance level is somewhat relaxed by our decision to accept, as
persuasive evidence of a CAMP effect, either a difference between
both staff counsel and controls or a difference between one staff
counsel and controls.

Another problem of interpreting the statistical data results from
the fact that we are analyzing a variety of possible CAMP effects. If
we are prepared to conclude that a program effect exists on the ba-
sis of 95 percent probability, we are prepared to accept a 5 percent
chance of finding an effect when there is none. When we test for
many possible effects, the chance that we will find some effects
that do not really exist is obviously increased. Hence, even statisti-
cally significant findings should be regarded with some skepticism.
Where the data have been available, we have tried to protect our-
selves by analyzing more than one measure of the same general
characteristic—for example, more than one measure of case com-
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plexity. Moreover, we regard it as always appropriate to question
statistically significant results if they seem to defy logical explana-
tion.

None of the foregoing makes us doubt the value of controlled
experiments to test the effectiveness of innovations in the judicial
system. People who develop innovations have a strong tendency to
believe in the efficacy of what they do, and the statistical analysis
that controlled experimentation makes possible is a powerful ma-
chine for separating the wheat from the chaff. We merely wish to
emphasize that the statistical analysis is an aid to judgment and not
a substitute for it. A number of our conclusions ultimately rest on
the application of judgment to the statistical findings. We invite our
readers to test our judgment against their own.

Division of the Appeals into Three Groups

The civil cases subject to CAMP treatment are routinely divided
into four categories for docketing purposes: appeals from (or peti-
tions to enforce) decisions of administrative agencies; bankruptcy
appeals; appeals in other cases in which the United States govern-
ment is a party; and appeals in disputes between private litigants.
Each of these categories has its own series of docket numbers,
identified by the first digit of the four-digit number. As was previ-
ously noted, the basic assignment rule has been that appeals with
odd docket numbers are assigned to Mr. Scardilli and those with
even docket numbers are assigned to Mr. Fensterstock. This basic
assignment system was maintained during the period of the ex-
periment, except that every third docket number was denominated a
control number. Hence, the repeated pattern of assignment was as
follows:

Odd Scardilli

Even Fensterstock
Odd Control
Even Fensterstock
Odd Scardilli
Even Control
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Appeals in the control group were subject to scheduling orders is-
sued by the clerk that incorporated the time limits of the Federal
Rules of Appellate Procedure; they were not subject to staff counsel
intervention.

Pro se appeals and National Labor Relations Board summary
enforcement petitions were assigned docket numbers in the same
manner as other appeals, but were excluded from the experiment
entirely. Hence, if the third appeal in the above sequence had been
pro se, it would not have been assigned to either staff counsel or
the control group; the fourth appeal would nevertheless have been
assigned to Mr. Fensterstock.

On January 1, 1979, with the introduction of a new year’s se-
ries of docket numbers, the pattern was interrupted by assigning
the first 1979 appeal in each category to Mr. Scardilli.

Although this assignment system is not technically a random
system, we are satisfied that it produces an unbiased division of the
studied appeals into three groups and can be treated as random for
statistical purposes. Under the research design approved by the
Second Circuit’s Research Advisory Committee, however, several
exceptions were made to this basic pattern. Some of them were
consistent with maintaining an unbiased division. Others, in our
opinion, were not, and we have made compensating adjustments in
our analysis.

The first exception was that appeals in groups that were con-
solidated were assigned docket numbers in normal sequence, but
all appeals in the consolidation were assigned to staff counsel or the
control group according to the assignment of the first appeal to be
docketed. This treatment of consolidations conformed with the
practice before the experiment and was a practical necessity; it
would be hard to contemplate separate and inconsistent processing
of the appeals in a consolidated group.

When separate appeals (often an appeal and a cross-appeal) are
taken from a single order of a district court, the appeals are con-
solidated automatically in the clerk’s office. In such cases, we have
treated the consolidated group as a single unit for purposes of our
analysis and included the unit in the study if the lead case was
docketed between July 1, 1978, and January 19, 1979. Since the
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lead cases were assigned according to the basic docket-number
pattern described above, this treatment is consistent with the objec-
tive of maintaining equality of the three groups of appeals, subject
only to natural variation as of the time of docketing.

In the case of appeals that were consolidated by motion after the
lead appeal had been docketed, we have treated the appeals as
separate units of analysis and placed each in the group to which it
would have been assigned on the basis of its own docket number.
Since consolidation occurred after docketing (and sometimes after
the lead case had been conferenced), we regarded this as necessary
to maintain the equality of the groups as of the time of docketing.

Another exception made in the design of the Research Advisory
Committee was that appeals “related to” earlier appeals were as-
signed in the same manner as the earlier appeals, regardless of the
assignment called for by the docket number. The definition of a
“related appeal” was somewhat vague, but one category of such
appeals comprised appeals from district court cases from which
there had been earlier appeals. Hence if an appeal from an order of
the district court had previously been handled by a particular staff
counsel, a subsequent appeal from another order in the same case
was also assigned to that staff counsel. This was done for the pur-
pose of maintaining a control group that was as insulated as possi-
ble from the influence of CAMP. But it is a design feature incon-
sistent with the goal of equality of groups as of the time of docket-
ing, subject only to natural variation. Because many of the earlier
appeals had been docketed before the beginning of the experiment,
at a time when there was no control group, this rule in fact resulted
in a disproportionate number of the subsequent appeals being as-
signed to staff counsel. If there was a tendency for these appeals to
be more argument-prone than others, staff counsel were assigned
less digestible fare than the control group; if there was a tendency
for them to be less argument-prone, the converse was true. To
avoid this effect, we have treated these cases for purposes of
analysis in accordance with their original docket-number assign-
ment. However, in the case of appeals from administrative agen-
cies, where the rules for automatic consolidation of appeals are not
the same as the rules that apply to appeals from courts, we treated
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related groups of cases as consolidated groups in circumstances in
which the automatic consolidation rules would have applied to ap-
peals from a court.

Finally, in the course of the administration of the program, a
number of other appeals were assigned inconsistently with their
docket numbers. Some appeals that would normally have been as-
signed to Mr. Scardilli were assigned to Mr. Fensterstock because
of the former’s illness; some were assigned to a staff counsel be-
cause he had handled an emergency motion in the case before the
appeal was docketed; some were assigned in conflict with the
docket number for reasons that cannot now be reconstructed. In the
September 1981 report of the Research Advisory Committee, such
appeals were treated in accordance with their actual assignment,
except that six were eliminated from the tabulations entirely because
they were handled in ways that were not easily characterized as ei-
ther CAMP or control. In our analysis, all of these appeals have
been treated according to the docket-number assignment.

In sum, we conclude that the assignment of automatically con-
solidated appeals was consistent with maintaining an unbiased
division into three groups. We conclude that the assignment of ap-
peals consolidated by motion was not consistent with that goal,
even though it was a practical necessity, and we have compensated
in our analysis by treating each appeal in these consolidated groups
separately and classifying it with the group called for by its docket
number. Similarly, other appeals that were assigned inconsistently
with their docket numbers have been classified, for purposes of
analysis, as if the exceptions had not been made. The overall result
is that our sample of 470 appeals includes 54 that we have classi-
fied one way although actually treated another way.

To the extent that we have classified appeals inconsistently with
the way they were actually handled, our analysis probably tends to
understate any effects of the CAMP program. If CAMP treatment
reduces the likelihood that an appeal will be argued, for example,
and if some appeals counted as controls were in fact conferenced
by staff counsel, the control group will have a lower argument rate
than it would have had if all the control appeals had been withheld
from CAMP treatment, and the observed difference in argument
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rates between the CAMP appeals and the control appeals will be
smaller.’

The conclusion that the division into three groups is unbiased
depends, of course, on the assumption that docket numbers were
assigned in the order in which the appeals were perfected by pay-
ment of the docketing fee and the filing of CAMP forms C and D—
or, at least, that departures from that order were themselves unbi-
ased. The present authors were not in a position to monitor the as-
signment process as it occurred, since we came on the scene about
two years after assignments in accordance with the experiment had
stopped. Through a variety of checks of data and through inter-
views with personnel in the clerk’s office, however, we have con-
cluded that docket numbers were in fact assigned in an unbiased
manner.

However, we have somewhat less confidence in that conclu-
sion than we would like. The principal doubt on this score arises
from our finding that of the first twenty-two private civil appeals
that were lead appeals in consolidated groups (not counting groups
consolidated after docketing), only one was assigned a control
number. If assignments were made in an unbiased manner, the
likelihood of such a distribution was less than one in two hundred.
Random assignment does sometimes produce long-shot results,
just as honestly dealt card games produce long-shot hands. We be-
lieve that is what happened in this instance. Indeed, we have been
unable to develop any plausible explanation of this pattern that is
based on the assumption of departure from the normal assignment
rules. But we did find that, during the experiment, some departures
from the design were made without documentation of the reasons.
We also found that memories in the winter of 1980-81 about the

7 If CAMP treatment generally tended to reduce the likelihood of argument, but
for some reason tended to increase the likelihood of argument in the group of
control appeals that received CAMP treatment, this logic would not apply. The
control group would then have a higher argument rate than it would have had if
all the control appeals had been withheld from CAMP treatment, and magni-
tude of the favorable CAMP effect would consequently be overstated. We do
not believe that this theoretical possibility should be a subject of serious con-
cem,
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procedures employed during the period of the experiment were un-
reliable. When we combine these observations with the observation
of a statistically improbable distribution, we cannot wholly put our
reservations aside.

We emphasize that our concern is not that someone may have
tried to influence the results of the experiment by interfering with
the assignment scheme. It is, rather, that the experiment could have
been compromised by actions taken that made good sense from the
standpoint of day-to-day court management. At some point after the
experiment, for example, the docket clerks adopted the practice of
assigning docket numbers out of order so that an appeal that was to
be assigned to Mr. Scardilli under the “related case” rule got the
next odd number and an appeal that was to be assigned to Mr.
Fensterstock got the next even number. We are reasonably certain
that this practice was not followed at any time during the period of
the experiment. If it had been, our classification of these appeals
would not assure the unbiased division that we have sought.

We have also devoted considerable attention to the possibility
that the CAMP program had an effect on the recording of the num-
ber of appeals docketed. Under the stipulation procedure described
in the previous chapter, an appeal may be withdrawn subject to re-
instatement upon notice to the clerk. If reinstatement occurs, the
appeal is reopened under the old docket number. In such cases, the
original withdrawal has been ignored in the data used for the
evaluation, and we have looked to the nature and timing of the ul-
timate disposition. Our principal concern was that, in somewhat
similar circumstances, a control appeal might have been withdrawn
without prejudice but without any understanding about possible
reinstatement and, if it returned to the court, would have been
docketed as a new appeal. If that occurred, the initial withdrawal
would have been counted as an unargued appeal if in the control
group but would not have been counted at all if in the CAMP
group. Another unwelcome conservative bias would have been in-
troduced. We have satisfied ourselves that effects of this type were
extremely rare, if they occurred at all, and could not have had a
substantial impact on the data.
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Because docket numbers were assigned to a number of appeals
that were excluded from the experiment, there was no guarantee
that the three groups would be of equal size. As it turned out, 169
appeals were assigned to Mr. Scardilli and only 149 were assigned
to Mr. Fensterstock. Since the assignment system will over the
long run assign equal numbers of appeals to the two staff counsel,
we have made adjustments in our analysis to give each staff coun-
sel equal weight in the estimates of CAMP effects.

Questionnaire Data

Data about the studied cases obtained from court records are
supplemented by the responses to a questionnaire that was sent by
the court of appeals staff to the lawyers in the appeals included in
the experiment. This questionnaire had three forms—one for attor-
neys in control cases, one for attorneys in treatment cases that were
conferenced, and one for attorneys in treatment cases that for one
reason or another were not conferenced. The questionnaires were
mailed to the lawyers upon termination of each appeal. Lawyers in
346 appeals returned 609 usable questionnaires to the court.

No record was kept of the number of questionnaires mailed out
to attorneys, and we have not tried to reconstruct that number from
docket sheets. Our rough estimate based on a sample of docket
sheets is that the response rate was in the neighborhood of 50 per-
cent. Moreover, although the caption and docket number of each
appeal were typed on the questionnaire before it was mailed out,
there was no identification of the lawyer; unless the lawyer indi-
cated his or her role in the “comments” section, we have no way of
knowing whether the response is from the appellant’s lawyer or the
appellee’s lawyer. We have no basis for making informed judg-
ments about the respects in which our respondents may be
unrepresentative of the larger group, and the responses cannot
safely be treated as representative of the sample of the lawyers who
appeared in civil cases.® Nevertheless, giving due recognition to the

® [For the reasons noted earlier, much of chapter 6 of the original report has
been omitted. Interested readers should consult the original report for a fuller
presentation of the findings. Ed.]
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response-rate problem, we believe the questionnaire responses
provide a substantial enrichment of the data obtained from court
files.

For the most part, however, we have not used the question-
naires to make statistical statements about what happened to the ap-
peals in the three groups. In most of the analysis of the question-
naire data, therefore, we have not classified responses by the
groups that the appeals would have been assigned to if strict
docket-number assignment had been followed. We merely report
what the lawyers said about the experience they actually had.

IV. Impact of CAMP on the Number of Appeals
That Reach Argument

The Existence and Magnitude of a Program Effect

Table 1 presents the differences between the CAMP appeals
and the control appeals with regard to mode of disposition. The top
of the table shows the proportion of the appeals in the study that
were argued (a term used throughout this report to include both ap-
peals argued orally and those submitted on the briefs); the bottom
shows the proportion that were argued or dismissed on motion.

With regard to the proportion argued, the data show 61.2 per-
cent of the control appeals argued but only 51.3 percent of the
CAMP appeals argued, for a difference of 9.9 percent. Confidence
intervals for the difference are also displayed. At the 95 percent
confidence level, the interval is from —19.2 to 0.2 percent. On the
assumption that the appeals docketed in the period of the study can
be treated as a representative sample of the business of the court
over a longer term, this can be interpreted as saying that there is a
95 percent probability that CAMP’s effect on the argument rate lies
within that range. Since the range does not include zero, the effect
is statistically significant at the 95 percent confidence level, pro-
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viding strong evidence that the program does reduce the argument
rate. But the range of possible magnitudes of that effect is substan-
tial. The 68 percent confidence interval is also displayed, and can
be interpreted as saying that the probability is about two-thirds that
CAMP reduces the number of appeals argued by between 14.7 and
5.0 percent of the appeals.

TABLE 1
Mode of Disposition of Appeals

Percentage Argued
CAMP 51.3% (*/318)
Control 61.2% (93/152)
Difference -9.9%
95% confidence interval —-19.2%to —0.2%
68% confidence interval ~14.7%to — 5.0%
Percentage Argued
or Dismissed on Motion
CAMP 54.0% (*/318)
Control 67.1%(102/152)
Difference -13.1%
95% confidence interval -22.1%to —3.5%
68% confidence interval -17.8%to -8.3%

*The computation of the CAMP proportion includes an adjustment
to compensate for the fact that the two staff counsel were assigned un-
equal numbers of appeals in the experiment.

The lower portion of table 1 presents similar data for the pro-
portions of appeals that were argued or dismissed on motion. As
contrasted with the upper portion, the lower portion treats dis-
missals on motion as more like arguments than like default dis-
missals and consent dispositions.

Appeals dismissed on motion have been defined as those that
were dismissed or remanded by panels of three judges. Generally,
that there were three judges indicates that the motion was contested,
although one appeal is included in which dismissal was neither ac-
tively opposed nor agreed to, and another is included in which the
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parties had reached agreement but in which, for reasons that are
unclear, oral argument on the motion was held.

Something of an anomaly is involved in treating appeals dis-
missed on motion as analogous to argued appeals. The argued ap-
peals are regarded as argued regardless of the court’s decision on
the matter. The dismissal motions are treated as analogous to argu-
ments, however, only in those cases in which the motion was
granted. It has been suggested that this is appropriate because the
grant of a dismissal motion generally indicates substantial court in-
volvement, while denial may indicate only that the panel has de-
ferred a jurisdictional issue until argument on the merits.

Inclusion of the motions makes the demonstration of the CAMP
effect somewhat stronger. There is a suggestion here that staff
counsel may be more than usually successful in disposing of ap-
peals with jurisdictional defects. The difference between the pro-
portion of CAMP appeals dismissed on motion and the proportion
of control appeals so dismissed is not statistically significant, how-
ever. Given the small number of cases (nine) dismissed on motion
even in the control group, a larger experiment would be required to
speak with confidence about whether CAMP reduces the number of
such dismissals.

Table 2 presents the table 1 data separately for each of the staff
counsel. As table 2 shows, appeals in the sample that were as-
signed to either of the staff counsel had both a lower argument rate
and a lower argument-and-dismissal rate than appeals in the control
group. For Mr. Fensterstock, however, the difference is not statis-
tically significant, while for Mr. Scardilli it is. It does not follow,
however, that there is a statistically significant difference in the
performance of the two staff counsel. In fact, although Mr.
Scardilli’s argument rate in the sample is enough lower than the
control group argument rate to produce a statistically significant
difference between his appeals and the control appeals, it is not
enough lower than Mr. Fensterstock’s argument rate to produce a
statistically significant difference between the two staff counsel. It
would thus be consistent with our data if both staff counsel were
settling about the same numbers of cases.
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TABLE 2

Mode of Disposition of Appeals:
Individual Staff Counsel Shown Separately

Percentage Argued
Fensterstock Scardilli
CAMP 56.4% (84/149) 46.2% (78/169)
Control 61.2% (93/152) 61.2% (93/152)
Difference —4.8% —15.0%
95% confidence
interval —16.0%to +6.2% —25.7%to —4.0%
68% confidence
interval —-10.5%to +0.9% —20.6%to —9.5%
Percentage Argued
or Dismissed on Motion
Fensterstock Scardilli
CAMP 57.7% (86/149) 50.3% (85/169)
Control 67.1% (102/152) 67.1% (102/152)
Difference —9.4% -16.8%
95% confidence
interval —20.5%to +1.5% —-27.6%t0 —5.9%
68% confidence
interval -15.0%to0 —3.7% —22.4%t0 —11.3%

The data for Mr. Fensterstock in the upper portion of table 2 are
quite consistent with the data reported by Goldman. In table 3 of
his 1977 study, Goldman reported a 3 percent difference in argu-
ment rates between Mr. Fensterstock and the control group. The
program was operated somewhat differently when the Goldman
study was done, of course. The principal change relevant here is
that the present experiment did not include a judgmental screening
of appeals to assess their amenability to CAMP treatment; all ap-
peals were considered eligible except for certain clearly delimited
categories, such as prisoner petitions. One might expect this change
to have diminished Mr. Fensterstock’s effectiveness in reducing the
argument rate by requiring him to include less tractable matters in
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his caseload. In fact, the observed effectiveness is somewhat
greater in the present study. Nevertheless, allowing for natural
variation in samples, the results of these two studies seem funda-
mentally consistent, suggesting that Mr. Fensterstock’s effect on
the argument rate is probably not very close to either of the outer
limits of the reported 95 percent confidence interval.

From the standpoint of the workload of the judges of the court
of appeals, the figures in tables 1 and 2 may be regarded as under-
stating the magnitude of the program’s effect. If CAMP indeed re-
duces the number of appeals argued from approximately 60 percent
of filings to approximately 50 percent, it is diverting from argument
approximately one-sixth of the CAMP-eligible appeals that would
have been argued in the absence of the program. Thus, although
our best single estimate is that staff counsel intervention produces
settlement or withdrawal of about 10 percent of the appeals as-
signed to the CAMP program, that amounts to a reduction of about
16 percent in the number of CAMP-eligible cases on the argument
calendar. Table 3 presents the data from the earlier tables in these
terms. The observed reduction in appeals argued is merely a refor-
mulation of the data presented in tables 1 and 2: The differences
between the CAMP proportions and the control proportions re-
ported in those tables are divided by the reported control propor-
tions. (The confidence intervals reported in table 3 were developed
in a manner such that they should be regarded as only approxi-
mate.)

As has already been noted, Mr. Scardilli’s impact on the argu-
ment rate is statistically significant at the 95 percent level. Beyond
that, the data suggest the possibility of a very large effect. As table
3 shows, the best single estimate from the experiment is that Mr,
Scardilli diverts from argument almost a quarter of the appeals that
would have been argued in the absence of his intervention. That
would have to be regarded as a stunning success. However, the
confidence interval is wide enough so that this remains a tantalizing
possibility rather than an unambiguous finding. Mr. Scardilli’s im-
pact is quite probably substantial, but there can be no assurance that
it is as great as it appears.
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TABLE 3
Mode of Disposition: Impact on the Courti’s Calendar

Percent Change in Eligible Appeals Argued

CAMP Fensterstock Scardilli
Observed change - 16.2% - 7.9% —24.6%
95% confidence
interval —29.0%to ~0.8% ~24.0%to +11.4% —-39.0%to —7.8%
68% confidence
interval —-23.0%to ~8.8% —16.4%to +2.0% —-82.3%to —16.3%
Percent Change in Eligible Appeals Argued
or Dismissed on Motion
CAMP Fensterstock Scardilli
Observed change ~19.5% —14.0% —25.0%
95% confidence
interval —-30.7%to —6.1% —-28.3%to +2.0% —382%to —10.1%
68% confidence
interval -25.5%to —13.1% —21.5%to ~6.0% -31.9%to —17.6%

NOTE: The confidence intervals in this table should be regarded as approximate.

The figures in table 3, of course, are based only on appeals that
were regarded as eligible for CAMP treatment and therefore in-
cluded in the experiment. Our best estimate, therefore, is that about
16 percent of the appeals in that class that would otherwise have
been argued are diverted as a result of CAMP intervention. At the
present time, approximately 1,000 appeals per year (counting con-
solidated appeals as units) are being given CAMP processing. If
our best estimate for the period of the experiment were used to
project the present effect of CAMP, it would be concluded that the
program diverts about 100 appeals a year from the argument list.
This can be compared with a figure of 1,119 oral hearings and
submissions on briefs for the statistical year ended June 30, 1982,°
suggesting that the court’s load of arguments is about 8 percent

® Administrative Office of the United States Courts, 1982 Annual Report of the
Director 87, at table 8.
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lower than it would be in the absence of CAMP. Another basis for
comparison is with the case participation rate of active judges. An
active circuit judge in the Second Circuit sits on approximately 210
argued or submitted appeals per year. Since three judges participate
in each appeal, the 100 cases that CAMP is estimated to dispose of
represent 300 participations, the work of 1.4 active circuit judges.

We have no particular reason to doubt the validity of making
rough projections to the current year from the experimental data. In
particular, as will be seen, we did not find persuasive evidence that
changes in the case mix that may have occurred over the interven-
ing years would affect the 100-appeal figure. Some diminution in
the program’s effectiveness may have resulted from the greater lib-
erality today about conducting conferences on the telephone, and it
is possible that there have been other changes over time that would
affect CAMP’s impact. But in our judgment, the more important
qualification to these projections lies in the wide range of uncer-
tainty about the magnitude of the CAMP effect even at the time of
the experiment. The data reported in table 1 tell us that if 1,000
cases a year are assigned to CAMP, we can say with a 95 percent
probability of being correct only that CAMP disposes of between 2
and 192 appeals, and with a 68 percent probability that it disposes
of between 50 and 147. The figures are somewhat higher, of
course, if both argued appeals and those dismissed on motion are
counted. But in either case, the data from this experiment are con-
sistent with both a very large settlement effect and a very small one.
This wide range of uncertainty results from the relatively small
number of appeals in the experiment, particularly in the control
group.

Not every appeal comes to the court with equal potential for
occupying the time of judges. Counting each appeal (or automati-
cally consolidated group) as equal, as we have in the preceding
analysis, is clearly a very rough way of measuring the extent to
which the program reduces the burden on appellate judges. If there
were an accepted system of appellate case weights, we would cer-
tainly wish to analyze CAMP’s impact on the weighted caseload
reaching argument as well as on the raw count. In the absence of
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such a system, we have made a number of efforts to try to refine
the analysis based simply on case count.

One effort made to measure the impact on judge burden in-
volves an analysis of brief length. Not only does brief length offer
an alternative measure of burden on the court, but it permits the use
of statistical tests that are in theory more powerful than those that
can be applied to the raw case count. It must be recognized, how-
ever, that brief length is not necessarily a good surrogate for bur-
den on the court. As is discussed in the appendix, moreover, our
method of measuring aggregate brief length was itself imperfect.

Using microfiche records of Second Circuit briefs that are
maintained by the Library of Congress, we were able to determine
the aggregate length of the briefs filed in 234 of the 255 argued ap-
peals in the experiment. This figure includes all briefs filed in the
appeal, including reply briefs and amicus briefs. We counted each
printed page as the equivalent of 1.5 typed pages and worked in
typed-page equivalents, but we have satisfied ourselves that our
conclusions would be the same if we had used either 1.25 or 1.75
as the basis for conversion. Because we were interested in the bur-
den of brief reading rather than the burden of brief writing, we
treated the brief length as zero in each appeal that did not reach ar-
gument or submission. We then computed an average aggregate
brief length for each appeal docketed, including those not argued.

The results of these computations are shown in table 4. Sur-
prisingly, in view of the lower argument rate observed in the
CAMP cases in the experiment, the average aggregate brief length
in CAMP appeals is only one page shorter than in control appeals.
The explanation of this figure apparently lies in the fact that the ag-
gregate brief length per appeal is a highly variable number. It
ranges from 12 pages to 789 pages (in typed-page equivalents) in
the argued appeals that we studied. The fifteen appeals that had
more than 250 pages of briefs were not evenly distributed among
the two staff counsel and the control group, and they had a very
substantial influence on the averages. Since we have no reason to
think that exposure to CAMP tends to increase the aggregate length
of briefs in those appeals that reach argument, we persist in the be-
lief that removing a sixth of the appeals from the argument calendar
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must result in a greater reduction of the judges’ reading matter. But
we are unable to speak to the magnitude of that reduction.

TABLE 4
Average Aggregate Brief Length:
Appeals Docketed

Typed Pages

or Equivalent
CAMP* (309 appeals) 57.6
Control (140 appeals) 58.7
Difference -11

NOTE: Nine CAMP and twelve control appeals are omitted from
this table because aggregate brief length could not be determined.

*The computation of the CAMP average includes an adjustment to
compensate for the fact that the two staff counsel were assigned un-
equal numbers of appeals in the experiment.

Another way to look at brief length is to examine the average
aggregate length in those appeals that are argued. If the appeals that
are settled or withdrawn as a result of CAMP are principally ap-
peals that are relatively uncomplex, one might expect the aggregate
length of briefs in an argued CAMP appeal to be greater on the av-
erage than the aggregate length in an argued control. Such a ten-
dency could be offset, however, if CAMP tends to reduce the brief
length in argued cases through simplification of issues or encour-
aging joint briefing of common issues. If there is such an offset,
we have no way of measuring its separate effect.

Table 5 shows the average aggregate brief length per argued
appeal. Average brief length is greater in argued CAMP appeals
than in argued control appeals by approximately 14 pages. If the
staff counsel are looked at individually, the difference for Mr. Fen-
sterstock is quite small (1.7 pages) and for Mr. Scardilli quite large
(29.8 pages). However, both the overall difference for CAMP and
the individual difference for Mr. Scardilli fall short of meeting our
standard of statistical significance. Moreover, as was previously
noted, the brief length data are heavily influenced by a maldistribu-
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tion in the sample of the relatively few appeals with aggregate brief
lengths of more than 250 pages. Hence, we do not find the data
persuasive that there is a tendency for the briefs in argued cases
exposed to CAMP to be longer than the briefs in argued cases not
exposed to CAMP. If there is such an effect at all, we are highly
skeptical of the proposition that it is as large as it appears in the
sample data.

TABLE 5
Average Aggr:]gate Brief Length:
Appeals Argued

Typed Pages

or Equivalent
CAMP* (153 appeals) 115.6
Control (81 appeals) 101.4
Difference +14.2

NOTE: Nine CAMP and twelve control appeals are omitted from
this table because aggregate brief length could not be determined.

*The computation of the CAMP average includes an adjustment to
compensate for the fact that the two staff counsel were assigned un-
equal numbers of appeals in the experiment.

Another possible surrogate for the burden an appeal imposes on
the court is whether the court decided the appeal with a written
opinion as contrasted with a memorandum order or even a decision
from the bench. The preparation of a written opinion is a substan-
tial effort. If the appeals settled or withdrawn as a consequence of
the CAMP program were largely appeals in which no opinion
would have been written, the consequent relief to the court would
be somewhat less than is indicated by the raw count of appeals
withdrawn from the argument calendar. If that were true, we would
expect to find, among the appeals reaching argument, that a higher
proportion were decided with written opinions in the CAMP
groups than in the control group. Implicit in this logic is the as-
sumption that CAMP does not directly affect the likelihood that the
court will decide to issue a written opinion—an assumption that
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seems reasonable for working purposes, although is perhaps not
beyond dispute.

As table 6 indicates, we found that the CAMP cases reaching
argument were in fact slightly less likely than controls to be decided
with written opinions. The observed difference is not statistically
significant, but there is certainly no evidence here that the appeals
disposed of by CAMP intervention are those that would have been
relatively unburdensome in any event.

TABLE 6
Decisions with Written Opinions:
Appeals Argued

Percentage Decided

with Written Opinion
CAMP 50.0% (*/162)
Control 52.7% (49/93)
Difference -2.7%

*The computation of the CAMP proportion includes an adjustment
to compensate for the fact that the two staff counsel were assigned un-
equal numbers of appeals in the experiment.

The final effort to refine the measure of CAMP’s effect on the
argument rate was based on lawyers’ responses to questionnaire
questions asking them to rate the complexity of the factual and legal
issues in the appeal. We have not compared the responses to these
questions for argued and unargued appeals; we were concerned that
the lawyers’ responses might have been affected by the course that
the case actually took. There might be a tendency, for example, to
regard argued cases as relatively complex and unargued cases as
relatively uncomplex simply because more research gets done in
appeals that go to argument. However, it does seem reasonable to
compare the responses to the complexity question for the argued
appeals in the control group and those in the CAMP group. The
logic is much the same as it was for the question of whether the
appeal was decided with a written opinion. If CAMP tends to dis-
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pose of less complex appeals, we would expect to find that the ap-
peals that go the full course in the CAMP group are more complex,
on the average, than those that go the full course in the control
group. Once again, however, we must recognize the possibility of
a confounding tendency. If CAMP tends to produce simplification
of the issues in those CAMP appeals that go to argument, it pre-
sumably tends to make an argued CAMP appeal less complex.

One of the questionnaire questions asked the lawyers to “rate
overall the complexity of the factual issues in this appeal.” It of-
fered a scale ranging from 1, labeled as “simple,” to 5, labeled as
“complex,” and provided a place for the respondent to indicate that
there were no factual issues in the case. Using 342 ratings received
from lawyers in 193 argued appeals, and treating the “no factual
issues” response as a rating of zero, we calculated an average rating
for each of the appeals. If only one lawyer rated the complexity of
the factual issues in the appeal, his or her rating was taken as the
rating for the appeal; if two or more lawyers rated the complexity of
the factual issues, their ratings were averaged. Then, giving each
appeal equal weight regardless of the number of lawyers who rated
it, we computed average ratings for the CAMP appeals and control
appeals.

The other question asked the lawyers to “rate overall the com-
plexity of the legal issues in this appeal.” It used a scale from 1 to
5, similar to that used for rating factual issues, but did not include a
“no legal issues” alternative. We followed a similar procedure to
arrive at the average complexity rating for CAMP appeals and con-
trol appeals. Three hundred forty-one lawyers rated complexity of
legal issues in 193 appeals.

Table 7 displays the results of these computations. It shows
that the argued CAMP appeals were rated as slightly less complex,
on the average, than the argued control appeals with regard to both
factual issues and legal issues. The data thus do not confirm that
the cases settled or withdrawn as a result of CAMP tend to be the
less complex cases.
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TABLE 7
Lawyers’ Ratings of Complexity: Appeals Argued

Average Rating of Complexity

Factual Issues Legal Issues
CAMP* 1.9 3.0
Control 290 3.2
Difference -0.1 -0.2

NOTE: The ratings of complexity of factual igsues are based en 120 CAMP appeals
and 73 control appeals. The ratings of complexity of legal issues are based on 121
CAMP appeals and 72 control appeals. There were 154 argued CAMP appeals and 89
argued control appeals in the questionnaire sample (in which appeals consolidated by
motion were not counted separately). The appeals not included in the table were those
for which we did not have complexity ratings.

*The computation of the CAMP average includes an adjustment to compensate for
the fact that the two staff counsel were assigned unequal numbers of appeals in the ex-
periment.

We do not find persuasive evidence in the experiment that this
effect of CAMP operates only or primarily on appeals that are not
complex. The data do not enable us to dismiss that possibility, but
they do not offer any considerable support for it.

It remains to take note of a theory put forth by Professor
Goldman and by at least one of our questionnaire respondents, to
the effect that the existence of the CAMP program may invite the
filing of appeals by offering an inexpensive forum in which, short
of filing briefs or arguing the appeal, the losing party in the trial
court might salvage something. We have no way of testing such a
possible effect with the data from the present experiment. We do
not believe, however, that the possible existence of such an effect
is a threat to the validity of the findings here. If litigants indeed file
appeals in the hope of achieving something in the CAMP confer-
ence but without any intention of pursuing the matter through
briefing and argument, there is no reason to expect that the practice
would increase the number of arguments heard by the court. Dur-
ing the period of the experiment, if such an appeal was assigned to
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CAMP, it seems reasonable to assume that it was ultimately settled
or withdrawn. If it was assigned as a control, it presumably would
have been withdrawn when the appellant’s lawyer learned that the
.inexpensive forum was not to be available. Hence, even if the hy-
pothesized effect does exist, the finding stands that CAMP reduces
the number of appeals reaching argument.

Types of Cases for Which CAMP Produces
Settlement or Withdrawal

The idea is persistent that if staff counsel intervention can pro-
duce settlement or withdrawal of appeals that would otherwise be
argued, it may be possible to select groups of appeals that are more
promising candidates for intervention than others. When the pro-
gram was inaugurated in 1974, Mr. Fensterstock made judgments
based on papers filed, and on the basis of those judgments decided
whether an appeal should be included in the program. The program
as currently implemented does not involve a judgmental screening.
A number of people—including many of the questionnaire respon-
dents in the present study—have suggested more mechanical
screening devices. It has been suggested, for example, that appeals
from decisions of administrative agencies are unpromising candi-
dates for CAMP treatment because of the lack of freedom that
agency counsel have to talk about settlement of a matter adjudicated
by the agency. It has been argued that cases involving money
judgments may be more amenable to CAMP treatment than cases
involving injunctive relief, on the ground that it is easier to fashion
compromises when the question is “how much?” We have tested a
number of these relationships, and we find no persuasive evidence
in support of any of these mechanical screening theories. This may
be partly a function of the size of our sample. We have already seen
how wide the confidence limits are around the estimate of CAMP’s
effect on the argument rate, even when the entire sample of 470
appeals is considered. When we seek to divide that sample into
subsamples with particular characteristics, we increase the diffi-
culty of eliminating chance as an explanation of observed differ-
ences.
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Table 8 shows the argument rate separately for the four major
classifications of civil appeals that are used in statistics of the Ad-
ministrative Office of the United States Courts. It should be noted
at the outset that 290 of the 470 appeals in the sample are private
civil appeals, so the samples of the other types are somewhat small.
The result is that we are unable to say that CAMP has a greater im-
pact on some types of appeals than on others. At the extreme, the
bankruptcy sample includes only 19 CAMP cases and 9 controls,
and the reported reduction in the argument rate for bankruptcy
cases is obviously a figure subject to substantial variation. It is not
so readily obvious that the difference in effect between appeals in
which the United States is a party and appeals in the other cate-
gories is also unreliable. However, when the increase in the ob-
served argument rate for United States appeals is compared with
the decrease in the observed argument rate for other appeals in the
sample, the comparison does not come close to the threshold of
statistical significance.

TABLE 8
Argument Rate by Type of Appeal

Percentage Argued
Private United States Administrative
Civil aParty Agency Bankruptey
CAMP 51.8% (*/198) 60.0% (*/60) 39.2% (¥/41) 42.8%(*/19)
Control 64.1%(59/92)  56.7%(17/30) 47.6% (10/21} 77.8% (1/9)
Difference ~12.4% +3.3% —8.5% - 35.0%

*The computation of the CAMP preportion includes an adjustment to compensate for the fact that
the two staff counsel were assigned unequal numbers of appeals in the experiment.

Table 9 provides a further division of the private civil appeals,
distinguishing between those based on the federal question juris-
diction and those based on the diversity jurisdiction. The informa-
tion about basis of jurisdiction was generally derived from the as-
sertion made by the appellant’s lawyer on CAMP form C. The table
shows that the observed difference in argument rates between
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CAMP cases and control cases is approximately the same for both
categories.

TABLE 9
Argument Rate by Basis of District Court Jurisdiction:
Private Civil Appeals
Percentage Argued

Federal Diversity

Question of Citizenship
CAMP 56.2% (*/126) 43.9% (*6T)
Control 67.2%(41/61) 56.7% (17/30)
Difference ~11.0% ~12.8%

NOTE: Five CAMP appeals and one control appeal are omitted from this table be-
cause information about the basis of jurisdiction was not available.

*The computation of the CAMP proportion includes an adjustment to compensate
for the fact that the two staff counsel were assigned unequal numbers of appeals in the
experiment.

Table 10 shows the argument rate separately for appeals in
which only money damages were sought and those in which other
relief was sought. Again, the data are derived from CAMP form C.
The theory of interest here is that appeals involving money dam-
ages are more easily settled because there is an obvious range of
possible compromises. The data point in the direction contrary to
that predicted by the theory, suggesting that CAMP may be more
effective with regard to cases in which relief other than money
damages is sought. However, once again, the results are not statis-
tically significant. They do not support the theory, but they cannot
be taken as disproving it.

Table 11 shows the argument rate separately for appeals from
decisions before trial and those from decisions rendered after a
trial. One theory here is that parties have a greater investment in
cases that have gone to trial below, and may therefore be more
willing in such cases to make the additional investment in an appeal
that runs the full course. A contrary theory is that the likelihood of
affirmance of an order or judgment issued before trial is greater
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TABLE 10

Argument Rate by Nature of Relief Sought Below:
Private Civil Appeals and Appeals
in Which the United States Is a Party

Percentage Argued
Money Damages Other
Only Relief
CAMP 54.6% (*/118) 53.6% (*/137)
Control 60.3% (35/58) 66.1% (41/62)
Difference -5.7% ~12.6%

NOTE: Administrative agency appeals are not included in this table because form
C-A, the version of form C used for those appeals, does not ask about the relief sought.
Bankruptcy appeals are excluded because we found it extremely difficult to code the
responses with confidence. In addition, three CAMP and two control appeals are omit-
ted because information about the nature of relief sought was not available.

*The computation of the CAMP proportion includes an adjustment to compensate
for the fact that the two staff counsel were assigned unequal numbers of appealsinthe
experiment.

TABLE 11

Argument Rate by Stage of Litigation Below:
Private Civil Ag'peals, Bankruptcy Appeals,

and Appeasls in ch the United States Is a Party
Percentage Argued
Appeal Appeal
before Trial after Trial
CAMP 50.6% (*/161) 59.1% (*/110)
Control 58.8% 47/80) 68.1%(32/47)
Difference -8.2% ~9.0%

NOTE: Administrative agency appeals are not included in this table because form
C-A, the version of form C used for those appeals, does not ask about the stage of litiga-
tion at the agency level. In addition, five CAMP and four control appeals are omitted
because information about the stage below was not available. An additional CAMP
appeal is omitted because the stage was “midtrial.”

*The computation of the CAMP proportion includes an adjustment to compensate
for the fact that the two staff counsel were assigned unequal numbers of appeals in the
experiment.
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than the likelihood of affirmance of a judgment after trial, and that
there may therefore be less willingness to compromise an appeal
from a pretrial decision. The table shows that the observed reduc-
tion in the argument rate when CAMP cases are compared with
controls is practically the same in either case. For reasons dis-
cussed in the appendix, however, we regard the data on which this
comparison is based as quite unreliable.

In table 12, the appeals from pretrial decisions are further bro-
ken down into those denominated by the appellant’s attorney as in-
terlocutory appeals and those denominated as appeals from final
decisions. At this point, the subsamples have become quite small.
Once again, the apparent difference in the magnitude of the CAMP
effect is not statistically significant.

TABLE 12

Argument Rate in Appeals from Pretrial Decisions
by Basis of Appellate Jurisdiction:
Private Civil Ag.peals, Bankruptcy Appeals,

and Appeals in ch the United States Is a Party
Percentage Argued
Interlocutory Appeals from
Appeals Final Decisions
CAMP 34.8% (*/47) 57.3% (*/113)
Control 36.4% (8/22) 67.9% (38/56)
Difference —~1.5% -10.6%

NOTE: Of the appeals classified as “before trial” in table 11, one CAMP appeal and
two control appeals are omitted from this table because information about the basis of
appellate jurisdiction was not available.

*The computation of the CAMP proportion includes an adjustment to compensate
for the fact that the two staff counsel were assigned unequal numbers of appeals in the
experiment,

As table 11 suggests, it is quite possible that appeals from
decisions before trial are more likely to be settled or withdrawn
than others and at the same time for staff counsel intervention to be
equally effective in both categories. The figures in the table are
subject to substantial variation, of course, and the suggested rela-
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tionships may not in fact prevail, but the table does provide an il-
lustration of the difficulty of many theories that have been ad-
vanced. The simple fact is that appeals of all kinds are withdrawn
and/or settled, perhaps in differing proportions, with or without
CAMP. To say that an appeal from a decision before trial is more
likely to be settled or withdrawn than an appeal from a decision af-
ter trial is to answer the wrong question. The real question of inter-
est is whether intervention by staff counsel is more likely to affect
the course of events in appeals from decisions before trial. The
questionnaire responses occasionally addressed that question. For
the most part, however, it seems to us that the theories advanced
about kinds of cases in which CAMP is likely to be effective do not
have a strong logical foundation. Even if they are based on valid
assumptions about the differential likelihood that various classes of
appeals will be settled or withdrawn, they do not address the ques-
tion of differential effectiveness of staff counsel intervention.

Our tests of several of the theories are fundamentally inconclu-
sive because of the insufficient size of the sample. Even though we
have not been able to confirm it, it remains possible that there are
some categories of appeals for which CAMP has little or no impact
on the argument rate and other categories for which it has relatively
great impact. We think, however, that all such theories should be
regarded with considerable skepticism.

Settlement or Withdrawal

A final question of interest about the nature of the program’s
impact on the argument rate is whether staff counsel produce prin-
cipally unilateral withdrawals or principally negotiated settlements.

Most of the appeals that are neither argued nor dismissed on
motion are withdrawn by consent of the parties. A few are dis-
missed for failure to adhere to scheduling orders, but the court is
reasonably liberal about permitting reinstatement of appeals dis-
missed for violation of scheduling orders, so it can probably be as-
sumed that almost all the appeals in which such dismissal stood as
the final disposition were appeals that had been deliberately aban-
doned. When an appeal is withdrawn or abandoned, it is not al-
ways clear from court records whether the withdrawal was a
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unilateral decision on the part of the appellant or whether it resulted
from some kind of compromise. The questionnaire administered as
part of the experiment included an effort to cast light on that dis-
tinction. . . .

. . . Unfortunately, [the relevant question was ambiguously
phrased.] . . . There were 108 [appeals] in which we were able to
determine, within the limits of the accuracy of the questionnaire
data, whether the outcome reflected mutual resolution of the con-
troversy or unilateral withdrawal. Only 18 of the 108 appeals were
in the control group, providing a very small sample whose distri-
bution could be quite unrepresentative of a larger population. We
are thus unable to say whether the CAMP effect on the argument
rate is produced principally through increasing the number of uni-
lateral withdrawals, principally through increasing the number of
negotiated settlements, or with substantial elements of both.

V. Effect on Disposition Time

Generally, an effort to evaluate an innovative program is an ef-
fort to compare the program with the status quo ante. The control
group in an experiment is handled in the old way while the experi-
mental group is handled in the new way. The second CAMP ex-
periment was somewhat unusual in that it was designed after the
program had been in place for some time. In a sense, CAMP
represented the status quo, and the control group was carved out as
what might be termed a counterinnovation.

In considering the effect of CAMP on the argument rate, we
have taken for granted that CAMP was to be compared with a sys-
tem in which there were no prebriefing conferences. In considering
CAMP’s effect on disposition time, it is necessary to describe the
alternative with which it was compared.

As has already been noted, the clerk was instructed to issue
scheduling orders in control appeals that reflected the time limits of
the Federal Rules of Appellate Procedure. This was done so that
the clerk could use the authority of the CAMP rules to dismiss ap-
peals for failure to comply with the schedule. But the clerk was

135



Part One: Case Management

also told to be more lenient about dismissing control appeals for
failure to comply. A design document for the evaluation contained
the following statement:
Control cases will not, however, be dismissed immediately
upon default. Given the more liberal time limits within which a
control appeal must be prosecuted and the absence of staff coun-
sel’s assistance in resolving procedural difficulties and in
encouraging early settlement, it is likely that control cases will
take longer than CAMP cases to proceed to argument or to settle.
Control cases would not have sufficient time for settlements to
mature if they were dismissed immediately upon scheduling or-
der default. A reasonable amount of time for settiement or prose-
cution will be allowed to pass before default dismissal.

There does not appear to have been any fixed time within which the
clerk was to dismiss a control appeal for a scheduling order vi-
olation. One of these appeals was dismissed sixty-six days after
docketing, about five weeks after the appellant had failed to file the
record according to the scheduling order. Another was dismissed
more than six months after docketing, more than four months after
a similar failure to file the record.

Control appeals were thus subject to scheduling orders
incorporating the time limits of the Federal Rules of Appellate Pro-
cedure, but were not to be dismissed as quickly as CAMP cases for
failure to comply. The lawyers were not informed of the relaxed
policy about dismissals, however, and those familiar with CAMP
procedures presumably acted on the assumption of more rigorous
enforcement.

According to A. Daniel Fusaro, the clerk of the court, the prac-
tice before CAMP was instituted was simply to review the docket
from time to time looking for long-dormant appeals, and then to
contact the attorneys in such appeals with a view to either prodding
them forward or encouraging withdrawal. The only formal rule
authorizing dismissal for failure to prosecute an appeal was Second
Circuit rule 0.18(7), which permits the clerk to dismiss nine
months after docketing if the appellant’s brief has not been filed.
With regard to monitoring, therefore, it appears that the procedure
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prior to CAMP was more relaxed than the procedure applied to the
control group during the experiment.

Extensions of time in control appeals were granted in response
to motions, as contrasted with the informal procedures for amend-
ing scheduling orders in CAMP appeals. The motion system was
essentially the system that prevailed before the CAMP program was
initiated. Review of the docket sheets in the control appeals indi-
cates that motions were granted quite freely, which also appears to
have been the case before CAMP.

An unmeasurable factor that may influence the comparison of
CAMP appeals and controls is that CAMP, during the years the
program has been operating, may have changed lawyers’ expecta-
tions about the pace of appellate litigation and thereby changed their
behavior. Control group lawyers may, for example, have filed
fewer motions for extensions of time than they would have before
CAMP. If CAMP has indeed accelerated the pace, therefore, this
factor may cause us to understate the magnitude of the change. We
have no way of assessing that possibility.

On the whole, we regard it as unlikely that the management of
the control appeals in the experiment was more relaxed than the
pre-CAMP status quo. Comparison of CAMP and control appeals
probably provides a conservative measure, therefore, of the pro-
gram’s effect on disposition time as compared with the court’s
procedures before 1974, We note that in a broad sense our conclu-
sions about the program’s effect on disposition times are consistent
with Goldman’s; since Goldman studied the program almost at its
inception, his control group more nearly represented the pre-CAMP
status quo.

A final concern about the data on which this chapter is based is
that we did not observe an entire year’s appeals. Because the court
hears few arguments in routine civil appeals in July and August,
there is a seasonal influence on case schedules. More important,
there is a seasonal influence on staff counsel’s efforts to keep ap-
peals moving. When the argument calendar is full, as it tends to be
in the fall, staff counsel are likely to be more generous with exten-
sions of time. As the end of the term approaches in the spring, their
docket-management responsibilities assume greater importance.
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With an experiment based on appeals docketed from July 1 to Jan-
uary 19, we are unable to say whether the CAMP effects observed
in a full-year study would have been larger or smaller than the ef-
fects we observed.

Table 13 presents data about the elapsed time from docketing to
disposition of CAMP appeals and control appeals. The upper por-
tion of the table displays the cumulative frequency distribution. It
may be read, for example, as saying that 45.1 percent of the CAMP
appeals were disposed of within 90 days of docketing, but that
only 20.5 percent of the control appeals were. The lower portion of
the table shows the average time from docketing to disposition. The
average has the advantage of summarizing the data in a single
number. In addition, the statistics available for examining the dif-
ference between the CAMP and control averages are relatively
powerful statistics. But it is important to note that “average” does
not mean “typical.” The average is influenced disproportionately by
those cases that took a very long time. In both CAMP and control
categories, more than half the appeals were disposed of in consid-
erably less than the average time.

In examining this table and similar tables that follow, we have
applied two statistical tests. One is a test to determine whether the
cumulative distributions are so divergent that the differences are not
likely to have occurred as a result of chance in drawing the sam-
ples. The question is whether the largest difference between the
CAMP and control appeals (including not only those differences
we have displayed here but also those at intermediate points) is
large enough so that it is unlikely to have occurred as a result of
chance. The other test is a test to determine whether the difference
in the average number of days is likely to have occurred by chance.
Both tests indicate that the differences in table 13 are statistically
significant. At the 95 percent confidence level, the average disposi-
tion time for CAMP appeals is shorter by somewhere between 21
and 67 days than the time for appeals handled the way the control
appeals were. The disposition times are quite similar for both staff
counsel.
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TABLE 13
Time from Docketing to Disposition

CAMP* (317 appeals)
Control (151 appeals)

Difference

CAMP* (317 appeals)
Control (151 appeals)
Difference
95% confidence interval
68% confidence interval

Cumulative Percentage of Appeals Disposed of within—

30Days 60 Days 90 Days 120 Days 150 Days 180 Days
13.7% 33.8% 45.1% 58.0% 71.0% 77.3%
4.0% 12.6% 20.5% 30.5% 47.0% 58.3%
9.7% 21.2% 24.5% 27.6% 24.0% 19.0%
Average Time
131 days
175days
—44 days
~ 67 to ~ 21 days
—56to —32days

210Days

82.6%
22%
10.5%

240 Days

87.8%
78.8%

9.0%

NOTE: One CAMP and one control appeal, both consolidated by motion with earlier appeals, are omitted. In one, the docketing date is unknown; the other appeal was
docketed after disposition, apparently correcting an error.
*The computations of the CAMP proportion and average include adjustments to compensate for the fact that the two staff counsel were assigned unequal numbers of ap-

peals in the experiment.
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Table 14 displays the same data for appeals that did not go to
argument. Once again, the shorter times for CAMP appeals than
controls are statistically significant by both tests; there are no
statistically significant differences between the two staff counsel.

Because of CAMP’s effect on the argument rate, the CAMP
and control groups in table 14 are not groups that were the same,
subject to random variation, at the beginning of the experiment.
Indeed, according to our best estimate, about one-fifth of the ap-
peals in the CAMP group are appeals that were removed from the
argument calendar as a result of staff counsel intervention. Since
CAMP conferences typically take place quite soon after docketing,
it would not be surprising if the appeals settled or withdrawn as a
result of CAMP tended to be among those with relatively short dis-
position times. In view of the magnitude of the differences between
CAMP appeals and controls on this measure, we are quite confi-
dent that the reduction in disposition time reflects not only a reduc-
tion through removal of appeals from the argument calendar but
also a reduction for those appeals that would have been settled or
withdrawn even in the absence of CAMP.

Accelerated disposition of appeals that would in any event ter-
minate without argument may well result in cost savings to litigants
by reducing the amount of work performed by their lawyers. We
do not, of course, have direct measures of cost. We did tabulate the
number of unargued appeals in which briefs were filed, with the
expectation that accelerated disposition might reduce that number.
Of the fifty-nine unargued appeals in the control group, the appel-
lants filed briefs in eight, or 13.6 percent. The proportions for both
staff counsel were smaller, but the differences were not statistically
significant. Although the 13.6 percent figure does not suggest a
great potential for reducing cost by reducing the number of appeals
that are briefed but not argued, it should be recognized that the fig-
ure is subject to considerable sampling variability; the true propor-
tion could be in excess of 20 percent.
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TABLE 14
Time from Docketing to Disposition: Appeals Not Argued

Cumulative Percentage of Appeals Disposed of within-—

30 Days 60 Days 90 Days 120 Days 150 Days 180 Days
CAMP* (156 appeals) 24.7% 60.6% 78.9% 91.1% 96.1% 96.8%
Control (59 appeals) 10.2% 27.1% 44.1% 61.0% 72.9% 79.7%
Difference 14.5% 33.5% 34.8% 30.1% 23.2% 17.1%
Average Time

CAMP* (156 appeals) 65 days
Control (59 appeals) 129 days
Difference — 64 days

95% confidence interval —95to —33days

68% confidence interval ~80to —48days

*The computations of the CAMP proportion and average include adjustments to compensate for the fact that the two staff counsel were
assigned unequal numbers of appeals in the experiment.
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TABLE 15
Time from Docketing to Disposition: Appeals Argued

Cumulative Percentage of Appeals Disposed of within—

60 Days 90 Days 120 Days 150 Days 180 Days 210 Days 240 Days 270 Days 300 Days

CAMP* (161 appeals) 8.2% 12.7% 26.4% 47.0% 58.7% 67.9% 77.4% 82.5% 87.8%
Control (92 appeals) 3.3% 5.4% 10.9% 30.4% 44.6% 62.0% 72.8% T77.2% 84.8%
Difference 5.0% 1.3% 15.5% 16.6% 14.1% 6.0% 4.5% 5.3% 3.1%
AverageTime

CAMP*(161 appeals) 194 days
Control (92 appeals) 205 days
Difference ~11 days

95% confidence interval - 87to +16days

68% confidence interval —24to +2days

NOTE: One CAMP and one control appeal, both consolidated by motion with earlier appeals, are omitted. In one, the docketing date is unknown; the other appeal was
docketed after disposition, apparently correcting an error.

*The computations of the CAMP proportion and average include adjustments to compensate for the fact that the two staff counsel were assigned unequal numbers of ap-
peals in the experiment.
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Table 15 presents similar disposition time data for the appeals
that were argued. Once again, it has to be recognized that the ar-
gued appeals assigned to CAMP were not, as a group, equivalent
to the argued control appeals, since CAMP removed some appeals
from this category. But we have no reason to think that the appeals
settled or withdrawn as a result of CAMP were disproportionately
composed of appeals that would have taken a long time to get to
argument had they been argued. Hence, if we observe a statistically
significant acceleration of the pace in comparing the two groups of
argued appeals, we can be quite comfortable in concluding that the
observation is not a by-product of the settlement or withdrawal ef-
fect.

Using the test based on means, the differences are not signifi-
cant. Using the test based on the cumulative distributions, on the
other hand, the overall comparison of CAMP with controls is just
short of significance, and the fast pace of Mr. Fensterstock’s ap-
peals, when compared with controls, is significant at the 97.5 per-
cent confidence level.

Tables 16 and 17 present further breakdowns of the time for
disposition in argued appeals. Table 16 shows the time from dock-
eting to argument. Conceivably, if staff counsel are successful in
sharpening the issues in appeals that reach argument, there may be
a consequent impact on the time from argument to disposition. But
if staff counsel do have an impact on the pace in cases that go to
argument, we would expect to find it principally in the period from
docketing to argument, shown in table 16.

The practice in the Second Circuit, moreover, is to schedule an
appeal for argument at the time the appellant’s brief is filed, without
waiting for the appellee’s brief. Scheduling is done by the clerk’s
office, and staff counsel are not routinely involved, although they
will try to get an early place on the calendar on occasion when that
is an important consideration. We would therefore expect the time
to argument from the filing of the appellant’s brief to be largely (but
not wholly) out of the control of staff counsel. Table 17 therefore
shows the time from docketing through the filing of appellant’s
brief.
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TABLE 16
Time from Docketing to Argument: Appeals Argued

Cumulative Percentage of Appeals Argued within —

60 Days 90 Days 120 Days 150 Days 180 Days 210Days
CAMP* (161 appeals) 12.0% 24.4% 52.2% 77.9% 83.5% 88.9%
Control (92 appeals) 6.5% 10.9% 23.9% 62.0% 78.3% 87.0%
Difference 54% 13.6% 28.2% 15.9% 5.3% 2.0%
Average Time
CAMP* (161 appeals) 137 days
Control (92 appeals) 154 days
Difference —17days
95% confidence interval —41to + 7days
68% confidence interval —29t0 —5days

NOTE: The two appeals omitted from table 15 are also omitted here.
*The computations of the CAMP proportion and average include adjustments to compensate for the fact that the two staff counsel were
assigned unequal numbers of appeals in the experiment.
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TABLE 17

Time from Docketing to Filing of Appellant’s Brief: Appeals Argued

Cumulative Percentage of Briefs Filed within—

30 Days 60 Days 90 Days 120 Days 150 Days
CAMP* (161 appeals) 19.4% 61.0% 83.3% 91.5% 93.9%
Control (91 appeals) 7.7% 26.4% 70.3% 85.7% 94.5%
Difference 11.7% 34.6% 13.0% 5.8% -0.6%
Average Time

CAMP* (161 appeals) 71days
Control (91 appeals) 82days
Difference —11days

95% confidence interval -29to +7days

68% confidence interval —~20to —2days

NOTE: In addition to the two appeals omitted from table 16, a control appeal, consolidated by mo-
tion with an earlier appeal, is omitted because the appellant’s brief in the consolidation was filed be-
fore the appeal was docketed.

*The computations of the CAMP proportion and average include adjustments to compensate for the
fact that the two staff counsel were assigned unequal numbers of appeals in the experiment.

The differences in both tables 16 and 17 are statistically signifi-
cant when the distributions are compared but not significant when
the means are compared. The interpretation of those findings is not
without risk, but we are persuaded that the argued CAMP cases did
move somewhat more quickly than the argued controls. The
probable magnitude of the CAMP advantage is not very great,
however; we are almost surely talking in terms of weeks rather than
months.

We noted earlier that Mr. Fensterstock’s advantage over the
controls in disposition time for argued cases is statistically signifi-
cant when the distributions are compared but that Mr. Scardilli’s is
not. The difference between the two staff counsel persists when we
consider time from docketing to argument rather than time from
docketing to disposition, and for this period the difference is statis-
tically significant at the 95 percent level. However, with regard to
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the time between docketing and the filing of the appellant’s brief,
the data for the two staff counsel are very similar, and both have a
statistically significant advantage over the controls. Further investi-
gation discloses that Mr. Fensterstock’s relative advantage appears
in the interval between the filing of the appellant’s brief and the ar-
gument. In that period, Mr. Scardilli’s appeals moved more slowly
than the controls while Mr. Fensterstock’s moved more quickly.
Neither of these comparisons with the control group is statistically
significant, but the comparison of times for the two staff counsel
is. Since we have no plausible explanation other than chance varia-
tion for the observation that Mr. Scardilli’s time in this interval was
slower than the time for the control group, we are inclined to accept
chance variation as the explanation of the data for Mr. Scardilli.
That in turn leads us to question the finding of significance in the
comparison of the two staff counsel. It may be, however, that Mr.
Fensterstock takes more advantage than Mr. Scardilli of the op-
portunity to participate in the scheduling of arguments in circum-
stances in which early argument can be used to settle or forestall a
motion for a stay.

In summary, then, we conclude that appeals are processed
more quickly if handled under the CAMP program than if handled
in the manner in which the control appeals were handled in the ex-
periment. At the 95 percent confidence level, the average saving is
between twenty-one and sixty-seven days, with the best single es-
timate being forty-four days. Since appeals that do not reach argu-
ment are likely to be disposed of earlier than those that do, some
reduction in disposition time is a by-product of the fact that CAMP
results in the settlement or withdrawal of appeals that would other-
wise be argued. We are quite confident that there is also an acceler-
ation of the disposition time of those appeals that would ultimately
settle or be withdrawn in any event. And we believe that there is an
acceleration of the disposition time of appeals that reach argument,
but we strongly suspect that the average gain is to be measured in
weeks, not months.

As was noted earlier, we think the control group appeals prob-
ably moved more quickly than they would have under pre-CAMP
procedures, thereby introducing a conservative element if the anal-
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ysis is taken as a comparison of CAMP procedures with the pre-
1974 status quo. However, an element of uncertainty is introduced
by the fact that we did not have a full year’s observation of a phe-
nomenon with seasonal characteristics. That uncertainty does not
raise doubts about whether CAMP accelerates appeals, but does
suggest caution in interpreting our estimates of the magnitude of the
acceleration.

VI. Lawyers’ Views of the CAMP Program

It seems clear that most lawyers who practice in the Second
Circuit like the CAMP program, and that they like it primarily be-
cause they believe (correctly) that it fosters the nonjudicial resolu-
tion of some appeals.’® Other lawyers do not favor the program be-
cause they regard it as ineffective. And a minority find the confer-
ences objectionable, basically on the ground of “undue pressure,”
sometimes more colorfully expressed. Most lawyers apparently
find staff counsel’s aggressive pursuit of settlement desirable and
many find it highly praiseworthy, but it must be recognized that
there is a group that does not.

In reporting on the particular appeals that were the subject of
the study, about a quarter of the responding lawyers in conferenced
appeals that reached argument said that they thought the program
had resulted in improvement of the quality of the brief or oral ar-
gument. About 30 percent reported that the program had resulted in
resolution of various procedural issues; beyond that, a number of
favorable comments about this aspect of the program were re-
ceived.

One of the questions on the attorney questionnaires was, “Do
you prefer participation in CAMP?” By a substantial margin, the
responding lawyers indicated that they do. Of 584 respondents,
311 (53.3%) answered “yes,” 123 (21.1%) answered “no” and

19 [This chapter is presented in edited and abbreviated form. Readers who are in-
terested in a detailed presentation of the findings on lawyers’ views should con-
sult chapter 6 of the original report. Ed.]
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150 (25.7%) either did not respond or responded with a comment
rather than checking “yes” or “no.” The comments were generally
of a “sometimes yes, sometimes no’ nature.

Reactions to Efforts to Encourage
Settlement or Withdrawal

The responses to the structured questions on the questionnaire
are illuminated by unstructured responses to the questionnaire’s in-
vitation to comment. In considering the lawyers’ comments, as in
considering their responses to the question about preference, it
must of course be understood that advocates are not necessarily
unbiased observers. In the course of CAMP conferences, staff
counsel often express their own views on the merits of appeals; this
practice is quite likely to irritate the lawyer for one side while
pleasing the lawyer for the other. When staff counsel persevere in
pursuing the possibility of settlement in an appeal that the lawyers
regard as unsettleable, the perseverance may be regarded as brilliant
if successful and bullheaded if unsuccessful. The lawyers’ com-
ments thus enrich our understanding of lawyers’ reactions to the
program, but neither favorable nor unfavorable remarks are neces-
sarily to be taken at face value.

Comments were offered on 328 of the 609 questionnaires re-
ceived. They varied greatly, as would be expected, in the speci-
ficity of the views expressed. Some comments, moreover, were
about the conference in the appeal that was the subject of the ques-
tionnaire while others were about the program in general.

Most of the comments—both favorable and unfavorable—were
addressed to the program’s potential for achieving nonjudicial res-
olution. As would be expected in the light of the preference for
CAMP among the responding lawyers, many more of the com-
ments were favorable than unfavorable. Many responses indicated
that the conference had been useful in producing settlement or
withdrawal of the appeal, and still others praised the effort even
when it was unsuccessful. . . .
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The respondents offering unfavorable comments about the ef-
forts to achieve nonjudicial resolution fell into two categories. One
category comprised respondents who felt that the program was a
waste of time in the particular appeal, or in some class of appeals,
or as a general proposition. The other category, which included
about 40 of the 328 respondents offering comments, comprised re-
spondents who expressed concern about what they regarded as un-
due pressure to settle. About 25 of the comments in this group ap-
pear to have been written in anger, and were laced with words such
as “browbeat,” “bludgeon,” “strong-arm tactics,” and “arm-twist-
ing.”

Some lawyers objected to requests by staff counsel for permis-
sion to talk with their clients. . . . Complaints about this practice
have been reported elsewhere.” It is clear that some members of the
bar regard even a request for permission as a threat to their
relationships with their clients. In the “Guidelines for Conduct of
Pre- Argument Conferences” adopted by the Second Circuit in June
1982, the practice of requesting clients to attend conferences—pre-
sumably including telephone conferences—was specifically autho-
rized. Staff counsel are not permitted to talk with clients without
their lawyers present.

Whatever misunderstandings there may have been about staff
counsel’s authority to speak for the court seem likely to be cleared
up by the practice, currently in effect, of enclosing the court’s June
1982 guidelines with the first conference order. Lawyers may have
doubts about how much credence to give to the views of staff
counsel, but it is made very clear in the guidelines that the staff
counsel’s views are his own and are not communicated to the
court.

Finally, among the strongly negative comments about the ef-
forts of staff counsel to achieve settlement or withdrawal were a

1 See Federal Courts Committee, New York County Lawyers’ Association,
The Operation of the Second Circuit Civil Appeals Management Plan 16-17
(1982) (available from the FJC's Information Services Office).
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handful in which the assurances of confidentiality were questioned.
It deserves emphasis that the strong negative reactions to the
program were in a distinct minority. After eliminating the question-
naires of respondents who said they had used the form before (and
may thus be regarded as voting a second time), we had 584 ques-
tionnaires, 312 of which included comments. Only about 25 of
them contained comments that suggested that the lawyer was of-
fended by the handling of the conference. Many . . . contained
lavish praise. We see no indication, moreover, that either the very
favorable comments or the very unfavorable ones were focused on
a particular staff counsel. Both Mr. Fensterstock and Mr. Scardilli
were the subjects of both kinds of comment.

The responses to the court’s questionnaire were substantially
more favorable to CAMP than data reported last year by the Federal
Courts Committee of the New York County Lawyers’ Associa-
tion.”? That committee asked lawyers whether “the conference by
Staff Counsel with respect to the Civil Appeals Management Plan
was satisfactorily conducted.” Twenty-nine percent of their re-
spondents in a sample selected from docket sheets answered that it
had not been, and 45 percent of the respondents from the federal
court committees of three bar associations answered that way.
Lawyers who thought that the conference had not been satisfacto-
rily conducted were asked a series of questions to further refine
their complaints. Although the responses to the specific questions
were not tabulated in the committee’s report, the committee indi-
cated that undue pressure to settle, speaking to clients or threaten-
ing to do so, and acting in a manner thought to be “unfair, burden-
some, or in your opinion unacceptable” were common complaints.

As we noted in chapter 3, we have no sound basis for making
judgments about the representative quality of the responses to the
court of appeals’ questionnaire. However, we do regard the re-
sponse to the court of appeals’ questionnaire as more reliable than
the response to the Federal Courts Committee questionnaire. First,
the court of appeals’ response rate was about 50 percent, while the

214
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Federal Courts Committee’s response rate was under 30 percent of
a much smaller sample. Second, the court of appeals’ questionnaire
was neutrally drafted, while the Federal Courts Committee’s
seemed designed to invite unfavorable responses. We recognize the
possibility that some lawyers may have been reluctant to express
negative views on the court of appeals’ questionnaire in spite of
assurances that the responses would be kept confidential from staff
counsel and judges. But on the whole, it must be regarded as the
better survey.

The Role of CAMP in Clarifying Issues

One of the questions on the questionnaire sent to lawyers in
conferenced appeals was as follows:

Did the CAMP conference or other contact with Staff Coun-
sel result in:
() Improvement of the quality of the brief or oral argument

by clarifying or changing the emphasis on certain issues.

Of 203 respondents in appeals that were conferenced and that
went to argument, 47 checked this item, indicating that they
thought the quality of the brief or oral argument had been improved
as a result of the conference. The remaining 156 left the box
unchecked. The questionnaire asked respondents to check the item
to indicate an affirmative response and had no place to indicate a
negative response. It therefore is not possible to distinguish a neg-
ative response from a failure to respond to the question. But it
seems safe to assume that in the great bulk of the cases the
unchecked box did represent a negative. Thus, about a quarter of
those responding believed that the quality of briefs or argument
was improved as a result of the conference.

The second experiment did not include a questionnaire to
judges sitting on appellate panels, but Goldman’s study did.
Judges were asked a number of questions relating to the quality of
the presentation in the appeals that were argued, and comparisons
were made between the responses in CAMP and control appeals. In
his tables 16, 19, 20, and 21, Goldman found the judges’ ratings
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of CAMP appeals to be better than their ratings of control appeals,
and concluded that the difference was statistically significant. We
believe that the statistical tests were incorrectly applied. Upon re-
analysis of the Goldman data, we conclude that it has not been
demonstrated that CAMP improves the quality of presentations in
ways that are perceptible to the judges.” To say that, however, is
not to deny that some lawyers genuinely find the conferences help-
ful in the preparation of their appeals.

CAMP’s Role in Resolving Scheduling
and Procedural Matters

Lawyers in conferenced appeals were also asked [several]
questions about the role of staff counsel in resolving procedural
problems and scheduling matters.

Even though the percentage of lawyers saying that CAMP had
assisted in the resolution of procedural problems was not high,
there were quite a few favorable comments about this aspect of the
program and particularly about the informality with which
scheduling matters can be handled, obviating the need for motions
to the court to make minor changes in the schedule. . . .

Other respondents mentioned avoiding arguments about the
contents of the joint appendix and the informal handling of stays
pending appeal as advantages of the program.

Some of the lawyers responding found the CAMP scheduling
practices objectionable. A number complained that the emphasis on

13 If the question to be answered is whether the quality of appeals has in some
way been improved, the appropriate unit of observation is the appeal, and sta-
tistical tests should be based on the number of appeals in the sample. Goldman
applied the statistics to the number of judge ratings. In effect, this inflated the
size of the sample and made relatively small differences in observed effects ap-
pear to be statistically significant. One of the present authors—Mr. Partridge—
reviewed the Goldman manuscript for the Center before its publication and
overlooked the error. In spite of Goldman’s traditional statement accepting re-
sponsibility for error, it should not be treated as his alone.

Our method of reanalysis is discussed in the appendix.
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speed is overdone; one referred to the “frenzied pace™ at which staff
counsel require appeals to be prepared for argument. There were a
few complaints about CAMP conferences themselves being called
on very short notice.

A view expressed occasionally is that staff counsel deliberately
impose unreasonable time requirements as part of the strategy of
fostering settlement. Staff counsel state that this is not the case. But
they do sometimes relax the briefing schedule if it appears that
more time for discussion may make settlement possible. It is not
wholly surprising in that context if some lawyers regard a tight
schedule as the penalty for lack of interest in settlement.

Problems and Suggestions

The comments on the questionnaires contained a number of
suggestions for improving the administration of the program that
were premised on the assumption that the program is basically
sound.

One theme that recurred with some frequency was a plea for
relief from lawyers not located in New York City. Although a few
CAMP conferences have been convened at locations outside New
York City and some are held on the telephone, staff counsel gener-
ally required during the period of the second experiment that at least
the first conference be held in person at the courthouse in Foley
Square. When lawyers are from outside New York City, the bur-
den imposed by attendance at the conference obviously becomes
greater. A lawyer from midtown or downtown Manhattan will not
normally devote much more than two hours to attending a confer-
ence, including travel time. A lawyer from Rochester or Hartford
or Burlington or Washington, D.C,, is likely to be taken out of his
or her office for the entire day.

A variety of possible solutions for this problem were proposed.
These included greater use of telephone conferences, more flexibil-
ity in canceling conferences where it is clear that a case is not set-
tleable, and a proposal that conferences be held outside New York
City on a regular basis. One out-of-town lawyer asked that consid-
eration be given to not requiring a personal appearance at more than
one conference.
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The proposal that conferences be held outside New York City
would of course not solve the problem in cases in which the op-
posing lawyers are not from the same area, and it is not clear to us
whether the volume of appeals in which this practice would be
helpful is enough to support a reasonable schedule of circuit-riding.
. . . The two staff counsel have responded to the problem by in-
creasing their willingness to conduct conferences over the tele-
phone when out-of-town lawyers are involved. Telephone confer-
ences seem likely to be less effective than face-to-face conferences,
however. If a schedule of conferences outside New York City
could practicably be arranged, it might be desirable to do so.

Several lawyers attending their first conferences indicated that
the conference would have been more fruitful if they had been bet-
ter informed beforehand of what would take place there. . . . The
inclusion of the court’s June 1982 guidelines with the initial con-
ference orders should go a long way toward alleviating any misun-
derstandings on this score.

A number of lawyers expressed concern that the lawyers who
attend conferences sometimes do not have serious negotiating au-
thority. This apparently occurs in both public and private litigation,
although there is some reason to think that it is more common in
public litigation because of the bureaucratic processes involved in
the government’s reaching settlement decisions. One respondent
suggested that government lawyers should be required to come to
the conference with someone from the agency being represented.

Some lawyers suggested that litigants should regularly attend
the conferences. Others, as has already been noted, are troubled by
what they regard as an interference in the lawyer-client relationship
when staff counsel do ask litigants to attend.

Finally, there were several suggestions to the effect that staff
counsel should be better prepared, including one suggestion that
the parties be required to submit two-or-three-page summaries of
the issues and one suggestion that staff counsel be given law clerk
assistance.
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Appendix: Technical Notes

Notes to Chapter 3
Statistical Analysis of Categorical Data

The categorical data presented in tables 1, 2, 6, and 8 through
12 were analyzed using what are termed log-linear analysis proce-
dures. These procedures were used because they made it possible
to test for whether CAMP is more effective in some circumstances
than in others. The procedures test whether each of several charac-
teristics of a case (such as its case type or its assignment to staff
counsel or the control group) helps predict whether it will be ar-
gued. The tests are conducted by estimating the effect of each char-
acteristic on the argument rate and then determining whether that
effect is sufficiently large to be unlikely to have resulted from
chance.

In conducting the analysis, one of the characteristics, or
“sample factors,” was always the three-level treatment factor
(Fensterstock, Scardilli, or control). When a second sample factor
was used, it was a characteristic, such as case type or basis of ju-
risdiction, that might interact with the treatment. If the dependent
variable was not dichotomous, it was rendered dichotomous by
combining categories prior to performing the analysis. Contrasts
were generated that compared either the entire CAMP group with
the control group or each staff counsel separately with the control
group. As is discussed below, when the entire CAMP group was
compared with the control group, the data were adjusted so that
each staff counsel was given the weight he would have had if both
had been assigned equal numbers of appeals in the experiment.

Models were generated and their fit with the observed data was
tested according to the following sequences of contrast specifica-
tion:

1. For comparison of CAMP appeals with controls: CAMP vs.
control contrast, Fensterstock vs. Scardilli contrast, all sec-
ond sample factor contrasts, second sample factor contrast
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interactions with CAMP vs. control contrast, second sample
factor contrasts with Fensterstock vs. Scardilli contrast.

2. For comparison of Fensterstock appeals with controls:
Scardilli vs. control contrast, Fensterstock vs. control con-
trast, all second sample factor contrasts, all interaction con-
trasts (entered simultaneously).

3. For comparison of Scardilli appeals with controls: Fenster-
stock vs. control contrast, Scardilli vs. control contrast, all
second sample factor contrasts, all interaction contrasts
(entered simultaneously).

Significance testing was conducted in two ways. First, we
tested the marginal decrease in the maximum-likelihood chi-square
when the contrast in question was included in the model. In other
words, we tested whether inclusion of a particular case characteris-
tic resulted in significant improvement in the capacity of the model
to account for variation in argument rates. Second, the estimated
effect of the contrast in the full model was divided by its standard
error and the resulting value was evaluated as a standard normal (z)
statistic. This is logically equivalent to constructing a confidence
interval around the estimated effect and assessing whether it in-
cludes zero, or no effect. In all instances, these two types of sig-
nificance testing led to the same conclusion.

To generate confidence intervals for the various argument-rate
comparisons we report, we first generated estimates of the effects
in log-linear models. The models used included only the assign-
ment categories (staff counsel or control) as potential explanations
of argument-rate differences. (The confidence limits were con-
structed only after we had determined that there were no significant
interactions between assignment and other case characteristics.)
The log-linear estimate of the comparison in question was then
changed by adding or subtracting 1.96 or 1.0 times the standard
error of the estimate. The resulting value was reentered in the log-
linear model formula and used to estimate first the odds ratio and
then the raw proportion in each condition in the comparison. The
values shown in the tables for confidence intervals are the values
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obtained for the differences in estimated proportions computed in
this fashion.

Statistical Analysis of Noncategorical Data

Measures of brief length in chapter 4 and elapsed time in chap-
ter 5 were analyzed with both parametric and nonparametric proce-
dures.

The parametric procedures were based on analysis-of-variance
methods. The tests followed what is termed the regression ap-
proach and used sequences of model construction identical to those
noted above; final tests of the contrasts were computed as F tests
with a single degree of freedom. The confidence intervals were
constructed using the observed differences between groups of
cases and, as an estimate of the standard error of the difference, the
usual formula for pooled variance estimates for groups of unequal
size.'*

The brief length and elapsed time data were generally nonnor-
mal in their distribution; often they showed considerable skew. The
analysis-of-variance techniques were used in spite of this violation
of one of the assumptions of the procedure because the large, more
or less equal, samples in the two staff counsel groups and the con-
trol group provided some assurance that significance tests would
not be much affected by the nonnormalcy. However, the substan-
tial variability of the brief length and elapsed time data rendered
analysis of variance less powerful than it might otherwise have
been. For this reason, the analysis-of-variance techniques were
supplemented by use of the Kolmogorov-Smirnov test.

Basically, this test involves developing a cumulative distribu-
tion of a staff counsel’s cases (or all CAMP cases) and a similar
distribution of control cases on the basis of the brief length or
elapsed time variable, and determining whether the largest distance
between two cumulative distributions exceeds the test statistic. Be-
cause it examines all points on the cumulative distribution, we re-
garded it as preferable to a test of medians. The Kolmogorov-
Smirnov test assumes a continuous variable, and our data contained

4 See W. Hays, Statistics 464-65 (1973).
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instances in which more than one appeal had the same aggregate
brief length or elapsed time. We resolved ties in a conservative
manner (i.e., so as to minimize the observed difference between the
two cumulative distributions).

With regard to the measures of brief length, the Kolmogorov-
Smirnov test confirmed the results of the parametric tests, which
found no significant effects. We therefore do not refer to the Kol-
mogorov-Smirnov test in the discussions of brief length in the text
of chapter 4. It is referred to, however, in the discussion of elapsed
time in chapter 5.

Nonindependence of Comparisons

The three comparisons (CAMP with controls, Fensterstock
with controls, and Scardilli with controls) used most often in the
analysis of the data were not orthogonal. We have undertaken some
correction for the nonindependence of our tests by placing more
stringent criteria for significance on the two comparisons involving
individual staff counsel: These are tested at the .025 level. In addi-
tion, in the parametric hypothesis tests and the log-linear tests,
program effects in these two comparisons have usually been esti-
mated in a way that renders them independent of each other
(although not independent of the comparison of CAMP with con-
trols). Independent estimation could not be done for the Kol-
mogorov-Smirnov test.

For two reasons, we report the results of all three comparisons
without attempting any further correction. First, we believe that the
various formulas that exist for correcting the results of such radi-
cally nonorthogonal tests result in an overcorrection that would
produce undue conservatism in the analysis of the program effects.
Second, although each of the comparisons provides a somewhat
different perspective on the effects of CAMP, we note that our
conclusions would be little altered if we had used only the
comparison of CAMP with controls. We have presented all three
comparisons in order to describe the effects of the program in what
seems to us to be a conservative, but not overly conservative,
fashion.
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Nonindependence of Some Data

The assumption of independence of cases is common to all the
statistical procedures we have used. Our decision to retain in the
study as distinct units of analysis cases that were consolidated with
others by motion or that were “related to” other cases raises the
question whether this assumption has been fully met. Appeals con-
solidated by motion almost surely tended to be argued together or
settled together; that was probably also true of some groups of ap-
peals that were treated as “related.”

When appeals were consolidated automatically, the problem of
lack of independence was resolved by treating the consolidated
group as a single unit for purposes of the analysis. This could not
be done for groups of “related cases,” since court records identified
appeals as related to earlier appeals only if they had been excepted
on that ground from assignment according to docket number: There
was no identifiable universe of “related cases” that included pairs or
larger groups that fortuitously received the same assignment. With
regard to appeals consolidated by motion, we were concerned that
the fact of consolidation may have been a result of CAMP treat-
ment.

Our solution was to classify the later-filed appeals in groups of
related appeals, and in groups of appeals consolidated by motion,
according to their docket number rather than their actual assignment
to a staff counsel or the control group. (The actual assignment fol-
lowed the assignment of the lead appeal.) Under this solution, there
was no systematic tendency for cases within a related or consoli-
dated group to be classified in the same way.** Moreover, there was
no systematic tendency for outcome measures for these appeals,
such as mode of disposition, to be correlated with the classification
we used—a classification that did not in fact affect the way an ap-
peal was processed. The problem of nonindependence thus takes
on an unusual form.

'* Indeed, it appears that there may have been some tendency for them to be
classified in different ways: If two appeals were filed at the same time and re-
ceived consecutive docket numbers, both could not be assigned to the same
staff counsel or to the control group.
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With regard to the data about mode of disposition, we simu-
lated the statistical consequences of our assignment procedure on a
variety of assumptions, and we were able to satisfy ourselves that
the procedure results in more conservative estimates of significance
than would have been obtained had we been able to treat these
groups of related cases as single units of analysis. We have not
been able to conduct a similar simulation with the parametric data.
However, we regard it as unlikely that the impact on significance
estimates was great.

Our data include thirteen trailing appeals in groups consolidated
by motion, of which ten were classified inconsistently with their
actual assignments. Of the appeals assigned inconsistently with
their docket numbers because “related” to earlier appeals, many
were related to appeals docketed before the study began. So long as
only one appeal in a related group was included in the study, the
problem of independence is of course not raised. The data include
about twenty appeals that were assigned inconsistently with their
docket numbers and are likely to have been related to other appeals
in the study. This number, which includes appeals for which the
reason for an inconsistent assignment is unknown, suggests that
there may have been thirty appeals in all that were related to prior
appeals also included in the study (ten of which fortuitously re-
ceived docket numbers that produced the same assignment as the
lead appeal).

Corrections for Differences in Sample Size in Some
Analyses

The sample included 169 appeals that were classified as as-
signed to Mr. Scardilli and 149 that were classified as assigned to
Mr. Fensterstock. Over a longer term, however, the assignment
system should result in assignment of equal numbers of appeals to
the two staff counsel. Hence, in analyzing the impact of the pro-
gram we have, where feasible, adjusted the data to compensate for
the unequal numbers in the sample. In a table such as table 1,
which deals with the percentage that were argued of all appeals in
the sample, the adjustment is easily made: The CAMP percentage is
simply the average of the separate percentages for the two staff
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counsel. In a table such as table 6, however, that involves only ar-
gued cases, the problem is more complex: Giving equal weight to
the separately computed percentage of written opinions for each
staff counsel would ignore the fact that, in the sample data, the two
staff counsel had different proportions of appeals reaching argu-
ment.

In such cases, it can be shown that the weighted fraction, F, is
expressed by the formula

149N s+ 169N F

149D + 169Df

where Ng and N are the numerators and Dy and Dy the de-
nominators of the fractions computed separately for the individual
staff counsel. It is immaterial whether the fraction, F, represents
the calculation of a mean or a percentage, and the formula has been
used for both kinds of data.

The simple average of the separate proportions or means for the
two staff counsel was used to make the adjustment in analyses in
which CAMP could not have affected the composition of the group
being analyzed—specifically in tables 1, 3, 4, and 8 through 13.
The above formula was used to make the adjustment in tables 5
through 7 and 14 through 17.

The methods described above for testing significance and cal-
culating confidence limits are such that the adjustment is reflected in
them.

F =

Notes to Chapter 4
Generation of Confidence Intervals Reported in Table 3

The confidence intervals reported in table 3 were generated
through the use of a Monte Carlo simulation developed by our col-
league John Shapard.

The fraction of interest may be expressed as

IC o L
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where T is the proportion of treatment (CAMP) cases argued and C
is the proportion of control cases argued. In the simulation,
200,000 samples are drawn from a population in which the pro-
portion of CAMP cases argued and the proportion of control cases
argued are the proportions that we actually observed in the experi-
ment. Each sample contains 152 control cases and the appropriate
number of CAMP cases for the analysis being performed. The ratio
T/C is computed for each sample, and the confidence limits are
based on the distribution of the 200,000 computed ratios. (In gen-
erating confidence intervals for the comparison of CAMP appeals
with controls, we used the adjusted CAMP proportion from table 1
as the value of T and 318 appeals as the number of CAMP cases in
the sample.)

Strictly speaking, the simulation provides a distribution of ex-
perimental observations based on samples drawn from a universe
in which the true values are known. That is not the same as finding
the confidence interval for the true value when the observed value
is known. Since our observed values of T and C were not extreme
(ranging from 46.2% to 67.1%), we suspected that the limits gen-
erated by the simulation would be close approximations of the
theoretically correct limits. We subsequently confirmed that belief
by entering into the simulation values of T and C that would pro-
duce values of T/C equal to the computed confidence limits. This
procedure provided a test of whether our actual observations in the
CAMP experiment were consistent with the alternative hypotheses,
first, that the true value was the computed upper limit and, second,
that the true value was the computed lower limit. In performing this
test, we first set T at the value we actually observed and C at the
value necessary to make 7/C equal to a computed confidence limit;
we then reversed the procedure. We thereby tested with the most
extreme values of T and C that would produce a ratio equal to the
computed limit.

In all cases, the new confidence limits, based on the assump-
tion that the true value was equal to the computed limit, were within
about 2.5 percentage points of the observed value, and in most
cases they were considerably closer. While the confidence intervals
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reported in table 3 are thus approximations, we believe that they are
quite respectable ones.

Measuring Brief Lengths

The measures of brief length were developed by examining mi-
crofiche records of Second Circuit briefs that are maintained by the
Library of Congress. Information from docket sheets was used to
check on the completeness of the microfiche records. For 1978
docket numbers, the library’s collection was virtually complete.
For 1979 docket numbers, it was much less complete. There were
also some cases in which the microfiche record of an individual
case did not contain all the briefs shown on the docket sheet, and in
which we could therefore not develop an aggregate brief length;
generally, these were cases with large numbers of briefs. Further
detective work at the courthouse in Foley Square probably would
have allowed us to obtain brief lengths in nearly all the argued
cases, but the analysis we did on the 92 percent sample we had did
not suggest that this was likely to add to our knowledge. There is
reason to suspect that the missing 8 percent had longer aggregate
brief lengths, on the average, than the 92 percent, but there is no
reason whatever to believe that any systematic bias was introduced
into the comparison of CAMP and control appeals.

In counting pages, we excluded brief covers and blank pages
(including pages that had only a printer’s logo). We included ev-
erything else that was shown on the microfiche as having been in-
cluded in the briefs, including certificates of service and appendixes
that were printed as integral parts of the briefs. This rule was ne-
cessitated by the fact that we were counting microfiched pages
without putting the fiche in a reader. Using this technique, we were
not able to distinguish one printed page from another, or one typed
page from another, on the basis of their content. The result, how-
ever, is that we have an imperfect count of something that is ar-
guably not a good surrogate in any event for the burden or com-
plexity of an appeal.

With regard to cases consolidated by motion, the aggregate
brief length was evenly divided among the consolidated cases,
since we treated the individual appeals as separate units of analysis.
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The decision to treat one printed page as the equivalent of 1.5
typed pages was based on counting the number of words on a full
page of text in small samples of printed and typed briefs. Obvi-
ously, we are dealing in somewhat rough measures: A typed page
in one brief may not be the equivalent of a typed page in another.
As is noted in the text, we established that our conclusions would
be the same if we had used either 1.25 typed pages or 1.75 typed
pages as the basis of conversion.

Information on Basis of Jurisdiction

CAMP form C, filed by the appellant’s lawyer, inquires about
the basis of trial court jurisdiction of the case. The alternatives of-
fered are “U.S. a party,” “federal question (U.S. not a party),”
“diversity,” and “other (specify).”

We did not second-guess lawyers’ jurisdictional assertions.
However, if the question was not answered on form C, we did
make an effort to fill in the missing data from briefs or other papers
filed in the case.

If both “federal question™ and “diversity” were checked, the
case was coded as “federal question.” In addition, if the lawyer
checked “Other” and wrote in either “admiralty” or “Jones Act,” the
case was treated as a federal question case.

Whether Only a Money Judgment Was Sought

CAMP form C also asks whether damages were sought in the
court below and whether an injunction was sought. On many of the
forms, this question was left unanswered. On others, it became
clear from the narrative statement about the case that the answer to
the question was incomplete. Hence, our coding was based on a
combination of the answers to the specific question and the narra-
tive statement on form C, sometimes supplemented with informa-
tion from the briefs or case files. We excluded administrative
agency appeals from this exercise because form C-A, the version of
form C used for such appeals, does not ask the question. We ex-
cluded bankruptcy appeals because we found it extremely difficult
to code them with confidence.
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Generally, the effort was to determine whether the underlying
dispute was one in which a judgment for the plaintiff would pro-
duce only a money judgment. Therefore, an appeal was treated as
“money only” even though the appeal may have been interlocutory
and thus not been an appeal from a money judgment or the denial
of one. However, if the appeal involved a collateral issue that ap-
peared to have the potential for independent settlement, it was clas-
sified according to that issue. A claim for attorneys’ fees arising out
of a lawsuit in which injunctive relief was sought, for example,
was treated as a “money only” appeal.

A substantial number of cases were difficult to classify, and
there may be a number of errors in the data. The expected result of
such misclassification would be understatement of any difference
that existed between “money only” and other appeals.

A motion to compel or confirm an arbitration award was treated
as “money only” only if it clearly appeared that just money was at
stake; frequently it was not clear from form C in such a case what
the underlying issue was. Lien and foreclosure cases were treated
as “money only”’; condemnation cases were not. Social Security
appeals were not treated as “money only” because they generally
involve eligibility questions that have no middle ground: There is
no possibility of settling them by agreeing on reduced benefits.

Stage of Litigation

Information on the stage of litigation in the trial court at the time
the appeal was taken was also based on information provided by
the appellant’s attorney on form C. Since the version of the form
for administrative agency appeals does not ask the question, these
appeals have been excluded from the analysis.

The alternatives offered on form C are “pretrial,” “during trial,”
and “after trial.” Examination of the forms suggests that the re-
sponses to this question were probably subject to a high error rate.
It appears that many lawyers had difficulty when the order below
was issued without a trial but was dispositive of the litigation. Al-
though motions leading to such orders are commonly characterized
as pretrial motions in the profession, the lawyers apparently did not
find it easy to characterize as “pretrial” a decision that obviated the
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need for a trial. Hence, we found some questionnaires in which a
judgment on the pleadings was labeled “after trial” and a number in
which lawyers struck out “after trial” and wrote in “after hearing”
without indicating whether the hearing was evidentiary.

Our general coding policy with regard to this question was to
take the lawyer’s response at face value unless it was clearly erro-
neous. Our suspicion is that a good deal of error remains.

Whether the Appeal Was from a Final Order or an
Interlocutory One

Form C asks the appellant’s lawyer to characterize the decision
below as “final” or “interlocutory.” The distinction is, of course, a
technical one: Some decisions characterized as “final” may not be
dispositive of the underlying litigation, and some characterized as
“interlocutory” may for all practical purposes be dispositive. In an-
alyzing the responses to this question, we did not second-guess.
We regarded the lawyer’s response as his or her claim that there
was appellate jurisdiction in the case, and let it stand even where it
seemed plainly wrong (e.g., an appeal from a preliminary injunc-
tion labeled as final and an appeal that was dismissed for lack of
appellate jurisdiction). However, where the lawyer did not com-
plete the form, or where there was an inconsistency in the forms
filed for cases that were automatically consolidated, we did make
some judgments on the basis of other information on the form or in
the file or brief. We do not believe the error rate was high.

Note to Chapter 5
Data on Case Duration

The data on case duration were taken from docket sheets. They
appear to be highly reliable.

Where more than one appellant filed a principal brief, the date
recorded is the date of the last appellant’s brief. Briefs filed by in-
tervenors and amici curiae were ignored, however. If a brief was
first filed in page proof, the filing date was recorded as the date of
the page proof; delays from page proof to printed brief were typi-
cally only a few days.
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Some cases were withdrawn or dismissed after briefing but
subsequently reinstated and argued. In those cases, the filing dates
that we recorded were the dates for the second round of briefs.
Two of these appeals were withdrawn or dismissed after argument
and subsequently reinstated and reargued; for those we recorded
the dates of the second argument and the second round of briefs.
For appeals in which the court reached a decision after an argu-
ment, however, we ignored subsequent proceedings; the original
briefs and arguments were counted even though a rehearing may
have been granted or a new argument held after Supreme Court re-
view.

Disposition dates in appeals that were withdrawn or dismissed
and subsequently reinstated are the dates of the action following
reinstatement. Where automatically consolidated appeals had
different disposition dates, the later date was used.

Notes to Chapter 6
Expressions of Preference on Attorney Questionnaire

Among the respondents who did not provide a “yes” or “no”
answer to the preference question, several provided answers sug-
gesting that CAMP conferences are valuable in some kinds of cases
but not others. Perhaps the most common suggestion was that the
program is useful primarily where the appeal is frivolous. Others
suggested that staff counsel should make a judgment about whether
there is a possibility of “give” in a case and decide on that basis
whether to call a conference. This was in fact done in the early days
of the CAMP program.

As is noted in the text, twenty-five questionnaires were elimi-
nated from the tabulations about preference because the respon-
dents indicated that they had previously sent in questionnaires as
part of the study. Excluding these questionnaires was an effort to
implement the “one lawyer, one vote” principle. However, it seems
probable that the principle has not been fully implemented and that
some duplication remains in the count. Each of the three question-
naire forms provided an opportunity to “check here if you have
used this form before.” The box was checked only on the twenty-
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five questionnaires that have been excluded. However, the absence
of a check mark could represent a failure to respond to the question
rather than an indication that the lawyer had not previously returned
a questionnaire. Since the opportunity to indicate prior use of the
form was on the back of the questionnaire, following the space for
comments, one might expect a rate of nonresponse somewhat
higher than that found for questions on the face of the form. More-
over, on thirty-two forms, the back of the questionnaire did not
print, and the question was not asked at all. Finally, if the lawyers
were conscious of the fact that the forms for unconferenced cases
were different from the forms for conferenced cases, they might
properly have indicated that they had not used “this form” before
even though they had previously filed one of the other forms of the
questionnaire.

If duplication does remain, the resulting tendency would be for
lawyers who are regulars in the court of appeals to be overrepre-
sented in the preference poll.

Even though we have been unable to analyze the rate of nonre-
sponse to the questionnaire and there is probably some double
counting in the preference poll, it seems quite clear that most
lawyers who practice in the Second Circuit Court of Appeals look
upon the CAMP program favorably.

Reanalysis of the Goldman Data about the
Quality of Appeals

As is discussed in the text, Goldman’s 1977 study included a
questionnaire to judges sitting on appellate panels. In the question-
naire, judges were asked a number of questions about the quality of
the appeals that came before them. For many of the appeals in the
sample, there were ratings of the relevant characteristics by two or
three judges. By treating the questionnaire as the unit of analysis in
statistical tests of differences in means and proportions, Goldman
overlooked the lack of independence in the responses of two or
three judges to a question about the same appeal. In effect, he
treated each rating as if it concerned a separate appeal, which had
the effect of magnifying the size of the sample.
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For the four quality measures for which Goldman found a sta-
tistically significant difference between CAMP cases and control
cases—those tabulated in tables 16, 19, 20, and 21 of his study—
we have reanalyzed the data using multiple regression. The depen-
dent variable in the regression equation was the rating. The inde-
pendent variables were the treatment the appeal received (CAMP or
control), the identity of the rating judge (handled by using a
dummy variable for each judge who heard appeals), and an
interaction term combining judge identity and treatment.

Goldman'’s tables 19, 20, and 21 were based on a three-point
rating scale: “Better than average” was scored as 1, “average” was
scored as 2, and “worse than average” was scored as 3. Because
this may not be a true interval scale, we ran the regressions using
not only the three-point scale but also two-point scales constructed
from it: one scale in which “average” was combined with “better
than average” and one in which “average” was combined with
“worse than average.” We thus had three regression equations for
each of these three dependent variables. In no case did CAMP in-
tervention have a statistically significant effect on the quality mea-
sure.

Goldman’s table 16 was based on a “yes” or “no” question,
which we converted into values of 1 and 2. Once again, there was
no statistically significant difference between CAMP and control
appeals.

Use of the regression approach moderates the impact of lack of
independence, but does not eliminate the problem entirely. Except
for the possibility of averaging the answers of the judges who rated
a particular appeal, we were unable to find a technique that would
wholly eliminate the impact of nonindependence. We were reluctant
to use the averaging approach because it ignores differences among
judges in their rating standards rather than taking account of them;
there were in fact statistically significant differences among judges.
In view of the finding that there were no significant differences
between CAMP and control appeals when the regression approach
was used, we need not be concerned about whether it provides a
sufficiently rigorous significance test.
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THE SEVENTH CIRCUIT PREAPPEAL
PROGRAM: AN EVALUATION:

Jerry Goldman
May 1982
(FJC-R-82-4)

I. Approach and Objectives of the
Preappeal Program

In 1978, the United States Court of Appeals for the Seventh
Circuit conducted a study of the prehearing conference for federal
appeals. The court developed a preappeal program based on
Federal Rule of Appellate Procedure 33.2 The program imple-
mented by the court departed in two substantial ways from preap-
peal programs in other federal and state courts. First, the court
evaluated the Seventh Circuit program according to a set of specific
expectations that the court believed could justify continuation of the
program. Second, the evaluation of the program attempted to com-
pare the effectiveness of prehearing conferences conducted jointly
by a circuit judge and a senior staff attorney with the effectiveness
of conferences conducted by a senior staff attorney alone.

! This report is reprinted substantially in its original version. Footnotes have
been renumbered and original appendixes C and D have been omitted. Ed.

2 Federal Rule of Appellate Procedure 33 states that “[tJhe court may direct the
attorneys for the parties to appear before the court or a judge thereof for a
prehearing conference to consider the simplification of the issues and such other
matters as may aid in the disposition of the proceeding by the court. The court
or judge shall make an order which recites the action taken at the conference and
the agreements made by the parties as to any of the matters considered and
which limits the issues to those not disposed of by admissions or agreements
of counsel, and such order when entered controls the subsequent course of the
proceeding, unless modified to prevent manifest injustice.”
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This report documents the results of this investigation. It is di-
vided into four parts: a summary of the approach and objectives of
the preappeal program; a methodological section detailing the eval-
uation of the program; an examination of the evidence from case
files and an attorney survey addressing the effectiveness of the
program; and an assessment of the benefits of the program in rela-
tion to its costs.

The purpose of the evaluation was to determine whether and to
what extent prehearing conferences conducted by a senior staff at-
torney, or by a senior staff attorney in collaboration with a circuit
judge, are effective in reducing the workloads of Seventh Circuit
judges. The reduction in workloads was expected to result from a
reduction in the length and frequency of submission of materials
(for example, motions or briefs) submitted to the court.

The court was unconvinced that staff intervention through
prehearing conferences could encourage informal dispute resolution
on appeal, an oft-repeated claim of proponents of the preappeal
conference. Although the court recognized that such dispute
resolution might be encouraged by its program, the court’s main
objective for the program was to achieve substantial reductions in
the workloads of the circuit judges independent of the settlement or
withdrawal of appeals.

All civil appeal notices filed from February 1978 through
March 1979 (excluding pro se and 28 U.S.C. § 2255 applications)
were reviewed by the court’s senior staff attorney and sorted into
two mutually exclusive categories. The first category contained all
appeals in which a prehearing conference was likely to be benefi-
cial. An appeal was placed in this category if it satisfied one or
more of the following criteria:

1. The case involved multiple parties
2. The case was a multiple appeal

3. No transcript of the case was needed or a complete
transcript was available

4. Favorable settlement possibilities were present

W

. The case involved broad public interest or public impact
6. Expeditiousness in the appeal was deemed essential
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7. The case raised an issue of appellate jurisdiction.

Appeals identified as satisfying one or more of the eligibility criteria
totaled 230.®> These cases constituted the sample for the
“mandatory-conference” segment of the study.

A substantial number of appeals did not satisfy any of the
screening criteria; the court did not require a prehearing conference
for these cases. However, the court decided to test whether pro-
viding attorneys in these cases with the opportunity to hold an
elective conference would affect the outcome of the cases. During
the period investigated, 420 appeals were designated for the
“elective-conference” segment of the study.

In summary, two separate investigations of the preappeal pro-
gram were undertaken. The first examined the effects on the appeal
process of a mandatory conference for appeals that were arguably
improvable; the second explored the effects of an elective confer-
ence for appeals in which the court could not argue that its inter-
vention was likely to be helpful.

II. Methodology and Design

In both the mandatory-conference and the elective-conference
segments of the evaluation, a control group was designated in order
to provide a basis of comparison on the performance measure
(reduced workloads of judges) identified by the court in advance of
the study.

The cases in both segments of the study were randomly as-
signed to groups according to a plan used in a previous investiga-
tion of appellate procedure. After the cases were screened by the
senior staff attorney, their docket numbers were entered in a log
(one for the mandatory-conference segment and one for the elec-
tive-conference segment). The cases in each of the logs were then

3 All cases were screened by John W. Cooley, in his capacity as senior staff
attorney. At the end of this screening phase, Mr. Cooley was appointed United
States magistrate for the Northern District of Illinois. His replacement, John
Gubbins, conducted the few remaining conferences according to the evaluation
plan. (Most of the conferences were conducted by John Cooley, however.)

173



Part One: Case Management

randomly assigned to groups by the Research Division of the
Federal Judicial Center.*

The senior staff attorney dictated memos in every conference
case.’ The conferences lasted from fifteen to forty-five minutes; a
typical conference was twenty to thirty minutes in duration. The
conferences concentrated on scheduling matters and, when appro-
priate, accelerating appeals. Attorneys occasionally resisted efforts
by the court to accelerate appeals. Once an agreement was struck,
however, the attorneys were reminded of their commitment to the
expedited schedule and to the likely dates for oral argument. This
commitment was reinforced by Judge Luther M. Swygert in the
conferences in which he participated.

The possibility of jurisdictional defects arose at several confer-
ences, and alternative courses of action were explored. These dis-
cussions seemed especially valuable to attorneys who were unfa-
miliar with federal appellate practice; these attorneys were provided
with information on circuit rules and requirements for perfecting
their appeals.

The possibility of settlement was a frequently raised issue. In
nearly all cases, settlement discussions had already occurred prior
to the conference. On a few occasions, attorneys were urged to
consider settlement, especially in cases in which the matter in con-
troversy was negligible. In no circumstance, however, did the
court badger attorneys to settle the dispute or suggest disfavor with
the continuation of an appeal.

The senior staff attorney also assisted in coordinating the activ-
ities of co-counsel and moderating the adversariness of opposing
counsel who were deeply committed to their clients’ causes.

The Mandatory-Conference Segment of the Study

In the mandatory-conference part of the investigation, appeals
were assigned at random to one of three groups (see table 1).

* See 1. Goldman, An Evaluation of the Civil Appeals Management Plan: An
Experiment in Judicial Administration 18-19 (Federal Judicial Center 1977).

5 A collection of these memos is on file with the Center’s Research Division;
copies are available on request.
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Appeals cases assigned to group A were designated for pre-
hearing conferences, which were to be conducted by the court’s
senior staff attorney. The attorneys involved in these cases were
notified by letter (see appendix A) of the court’s intention to sched-
ule a conference, which was to be held in the United States court-
house if the attorneys were within reasonable traveling distance of
the court. If excessive distance or other matters prevented a face-to-
face conference, a telephone conference was to be arranged. The
letter to the attorneys also listed the conference agenda and actions
that counsel should take prior to the conference.

TABLE 1
Assignment of Cases to Groups in the
Mandatory-Conference Segment of the Study

Number (and Percentage)

Number of of Assigned Cases
Group Condition Cases Agsigned Analyzed
A Staffattorney
conference 77 70(90.9%)
B Staffattorney
and circuit
judge conference 76 64(84.2%)
C Memo (control) T 65(84.4%)
Allcases 230 199 (86.5%)

Appeals cases assigned to group B were treated in much the
same manner as those in group A, with the exception that Judge
Swygert was to be asked to participate in the conferences. The at-
torneys whose cases were assigned to group B were sent the same
letter that was sent to attorneys in group A, except that it included a
notation that informed the attorneys of Judge Swygert’s expected
participation in the conference.

Prior to the implementation of the preappeal program, attorneys
in the Seventh Circuit had not been given any guidance from the
court in perfecting their appeals. With implementation of the pro-
gram, however, the court felt that all attorneys should be made
aware of the court’s expectations under the Federal Rules of
Appellate Procedure and local rules. Therefore, a memorandum
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was sent to attorneys in group C explaining in detail many of the
issues that would have been considered at a conference, had one
been held (see appendix B). The memorandum urged counsel to
examine jurisdictional issues, transcript preparation, docketing,
appearances, brief and appendix preparation, consolidation issues,
and the possibility of settlement.

The memorandum to counsel added no appreciable burden to
the court’s work; the court therefore decided that it was desirable to
compare the effectiveness of the conference (groups A and B) with
that of the written communication (group C) on the ground that is-
suing the memorandum was an appropriate base policy for the
court to follow and did not need to be justified empirically. Thus,
the mandatory-conference part of the preappeal program study
tested (1) the efficacy of the conference compared with that of the
detailed memorandum to counsel and (2) the efficacy of confer-
ences in which a judge participated compared with that of confer-
ences that were conducted by a staff attorney alone.

Approximately 14 percent of the 230 cases in the mandatory-
conference segment of the study were not included in this report
because the information on these cases was incomplete. Because
the evaluation design called for 70 cases per group, the absence of
case information may mask real benefits or suggest effects that may
prove to be false. These problems are unlikely, however. The dis-
tributions of eligibility criteria for the missing and analyzed cases
are similar, which suggests that distortion of the findings is un-
likely. Most of the missing cases were among the last to be ran-
domly assigned, although there are fewer missing staff-attorney
conference (group A) cases.

This suggests what the evidence indicates: that the cases in
group A were handled more expeditiously than the cases in the
other groups (groups B and C). Unless the missing cases in groups
B and C were resolved with far greater dispatch at the end of the
study than they were at the beginning, the absence of such cases
would be unlikely to encourage false conclusions concerning the
effects of the program. To be sure, the only way to resolve re-
maining doubts, no matter how small the probabilities, would be to
include all randomly assigned cases in the analysis. The evidence at
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hand provides a reasonably complete impression of the Seventh
Circuit program, however.

The Elective-Conference Segment of the Study

The second part of the evaluation concentrated on the appeals
that offered no prima facie reason for a prehearing conference.
These cases were randomly divided into two groups (group D and
group E; see table 2).

TABLE 2

Assignment of Cases to Groups in the
Elective-Conference Segment of the Study

Number (and Percentage)

Numberof of Assigned Cases
Group Condition Cases Assigned Analyzed
D Memo only 209 181 (86.6%)
E Memo, including
invitation to
requesta
conference 211 185(87.7%)
Allcases 420 366 (87.1%)

Approximately 13 percent of the cases in the elective-confer-
ence part of the study were not included in this report. However,
because no minimum number of elective-conference cases was
specified in the evaluation design, the analysis of those cases that
were included in the study can proceed without further considera-
tion of their number.

Attorneys in group D received a memorandum identical to the
one that was sent to attorneys in group C of the mandatory-confer-
ence segment of the study (see appendix B). Attorneys in group E
received the same memorandum, except that a paragraph was added
informing them that they could request a prehearing conference (see
appendix B):

(7) Any party may request a docketing conference pursuant

to Rule 33, Fed. R. App. P, or file a motion to expedite the

appeal. The conference may serve as a forum for settlement

discussions, and for streamlining or otherwise improving the
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appeal. You may arrange to schedule a conference by contacting
the secretary to John W. Cooley, Senior Staff Attorney (312-
435-5804) (FTS 8-387-5804).

Thus, the only systematic difference in this second part of the
evaluation was that attorneys in half of the appeals were invited to
request a conference.

The elective-conference segment of the study also provided a
rough check on the criteria employed by the senior staff attorney in
screening cases for assignment to mandatory conferences. Recall
that appeals that failed to meet any of the criteria were placed in the
elective-conference sample. If the criteria were too restrictive, and,
more important, if the attorneys in group E, who received the
memorandum that included an invitation to request a conference,
were following the measures described in the memorandum, one
would expect a substantial number of conference requests to be
made. (One could not infer that the screening criteria were too lib-
eral from the observation that few attorneys accepted the invitation
to confer, however.)

The assumption behind the elective-conference component of
the evaluation was that counsel would be in a position equivalent to
the court’s in determining the potential usefulness of the conference
program. It would appear to be a waste of resources to use the
conference in every case, when there is nothing in the appeal record
to justify the court’s intervention.

The Attorney Survey

A survey of attorneys was conducted during the course of the
investigation to reinforce and inform the judgments based on the
data derived from case files. All attorneys involved in appeals se-
lected for the mandatory-conference or elective-conference compo-
nents of the study were asked to respond to a questionnaire that
was mailed to them.® An unknown proportion of attorneys had only
minimal involvement in the appeals included in the study; un-
fortunately, it was not possible to screen out with consistency the

¢ [The questionnaire, which is not reprinted in this volume, can be found in
appendix C to the original version of this report. Ed.]
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attorneys who lacked the experience in specific cases to answer the
survey questions thoughtfully.” However, the memorandum ac-
companying the questionnaire, which was signed by the circuit ex-
ecutive, recommended that if the attorney who received the ques-
tionnaire was only minimally involved in the appeal, the attorney
should direct the questionnaire to the principal attorney in that of-
fice.

III. Evidence of Program Effects
The Mandatory-Conference Segment of the Study

Table 3 reports the extent to which cases in the mandatory-con-
ference segment of the study satisfied the eligibility criteria formu-
lated by the court and administered by the senior staff attorney in
assigning cases to groups. The need for expeditiousness stands out
as the single most important criterion used in assigning cases, and
the public interest criterion appears to have been used with the least
frequency. If the appeals included in the mandatory-conference part
of the study satisfied only one criterion each, their distribution
across the three groups could be challenged for three of the criteria
(had favorable settlement possibilities, involved broad public inter-
est, and expeditiousness deemed essential) because the percentages
of cases are more dissimilar than would be expected if they were
distributed entirely by chance. Given the inter-correlation of the
criteria and their compensating distributions, the unequal frequen-
cies across groups should not be problematic for the overall analy-
sis. Care should be exercised, however, when comparing subsets
of unequally distributed appeals.

Do these criteria exhaust the supply of appeals that could bene-
fit from a rule 33 conference? The elective-conference set of ap-
peals provides a possible answer to that question. . . . [A]ppeals in
this part of the study were assigned to either the group that received

” There were obvious exceptions to this procedure. United States attorneys and
state attorneys general were often listed as counsel, although their participation
was likely to be minimal. They were not surveyed.
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TABLE 3
Basis of Eligibility for Mandatory Conference by Group:
Percentage of Cases in Each Group with the

Given Eligibility Criterion
Group B:
Group A: Staff
Staff Attorney and Group

Eligibility All Groups Attorney Cirenit Judge C: Chi-Square P
Criterion (A+B+C) Conference Conference Memo 2dn Value
Involved

multiple

parties 23% 30% 14% 25% 4.7 n.s
Involveda

multiple

appeal 21% 26% 22% 14% 3.0 n.s
No transcript

needed or

complete

transcript

available 19% 20% 21% 17% 3 n.s.
Had favorable

settlement

possibilities 18% 27% 14% 12% 59 .05
Involved broad

public

interest % 1% 6% 14% 8.0 .02
Expeditiousness

deemed

easential 57% 50% T0% 51% 6.6 .04
Raised issue

of jurisdiction 24% 24% 14% 34% 4.0 n.s

Number
of cases 199 70 64 65

NOTE: Because appeals usually satisfied several criteria, the column percentages do not sum to

100.

the memorandum only (group D) or the group that received the
memorandum with an invitation to request a conference (group E).
. . . [IIf the criteria for assigning cases to mandatory conferences
were too restrictive, one might find a substantial number of confer-
ence requests made by group E. But as is shown later in the dis-
cussion of the elective-conference findings, conferences were re-
quested in only 6 percent of the appeals in group E, which is con-
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sistent with the assumption that the mandatory-conference appeals
criteria were fairly exhaustive.®

The court expected benefits from the conferences in three main
areas: reduction in the length and frequency of submission of
materials for judicial examination and reduction in case time.
Before the cases used to test these objectives are examined, the fre-
quency and character of the conferences should be discussed to
determine whether the conferences were implemented properly.
Table 4 summarizes the frequency and character of the conferences.

TABLE 4
Conference Group Characteristics:
Percentage of Conferences in Each Conference Group
with the Given Characteristic

Group B:
Group A: Staff Attorney
Staff Attorney and Circuit Judge

Characteristic Conference Conference
Conferences held 94% 92%
(70) (64)

Of conferences held:

Face-to-face 36% 41%
By telephone 84% 59%
(66) 59
Judge participation — 68%

(59)

NOTE: Numbers in parentheses indicate number of cases.

Conferences were held in more than 90 percent of the appeals
in both group A and group B. The attrition of 8 percent in group B
and 6 percent in group A is attributable to dismissals prior to the
scheduling of the conference or prior to the conference itself. The
distribution of face-to-face and telephone conferences is also com-
parable across groups A and B.

Judge Swygert’s nonparticipation in over 30 percent of the
group B conferences weakens inferences concerning the effects of

® This assumes that attorneys who received the court's memorandum that
included an invitation to request a conference understood the purpose of the
conference and judged that their cases would not benefit from such a meeting,
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judge participation in the conference. Comparisons can be made
between the group in which Judge Swygert participated and groups
A and C only if there is no systematic difference between the subset
of group B appeals in which he participated and the subset of group
B appeals in which he was absent from the conference.

When the problem of Judge Swygert’s nonparticipation in sev-
eral of the group B conferences was first considered, it seemed
clear that his decision not to participate in these conferences was
based on matters independent of the cases set for the conference.
Although not reported here, analysis of the group B cases, com-
paring eligibility criteria in the judge-present and judge-absent sub-
sets, reinforces this preliminary view.® The cases are distributed
within bounds expected by chance for six of the seven criteria.

Data Analysis

Two different sets of comparisons were conducted on the data
in this investigation. The two primary comparisons are between
groups A and B, to determine the effects of judge participation,'®
and between the two conference groups combined (A + B) and
group C, to discover the effects of the conference per se.

Motions

The court anticipated a reduction in routine motions as a conse-
quence of the prehearing conference. Typical routine motions are
(a) stipulations to dismiss under Federal Rule of Appellate
Procedure 42(b), (b) stipulations to supplement the record, (c¢) ex-
tensions of time to file briefs, and (d) extensions of time to file the
transcript. Table 5 presents the average number of routine motions
for the different groups.

? Separate comparisons were conducted with the judge-present subset in order to
determine whether the judge’s presence had any bearing on conference effects
beyond those resulting from his being scheduled to be present. The findings
resulting from these comparisons are reported in subsequent footnotes.

1% Comparisons will also be made in subsequent notes between group A and the
Jjudge-participation subset of group B (hereafter referred to as the B, subset) in
order to examine more fully the effects of judge participation.
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TABLE 5
Average Number of Routine Motions
Group B:
Group A: Staff
Staff Attorney and Groups
Attorney CircuitJudge A+ B: Group C:
Comparison Conference Conference Conference Memo
Avs.B 13 1.3
(70) 63)
t=0.10
n.s.
A+Bvwvs.C 1.3 24
(133) (65)
t=3.41
p< 001

NOTE: Numbers in parentheses indicate number of cases.

The data in the first row of table 5 show that motions activity in
group A and group B is virtually identical. It can therefore be as-
sumed that no benefit was derived, in terms of a reduction in mo-
tions, from the judge’s participation in the conferences."! A com-
parison of the motions activity of the conference groups (A + B)
with that of group C reveals significant differences, however. The
effect of the conference in reducing routine motions is estimated to
be 1.1 * 0.3 motions per case.'” Thus, if a reduction of 1.1 mo-
tions per case is used as a standard, conducting conferences in all
eligible appeals filed in a year (approximately 230) would result in
a savings of 253 routine motions.

The court also expected a reduction in the number of nonroutine
(that is, substantive) motions in appeals cases as a result of the
prehearing conferences. Typical nonroutine motions are (a) mo-

' If the B, subset is used in place of B, the average motions activity increases
slightly to 1.4. The conclusion—that the judge’s participation provides no
added benefit—remains unchanged.

2 In other words, repeated tests would reveal (95 percent of the time) that there
would be an average of between 0.8 and 1.4 fewer motions per case. (Whenever
we use a range of motions or days in this report, it will refer to the 95 percent
confidence interval of the ¢ statistic used to determine whether the difference is
statistically significant.)
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tions for stays, (b) injunctions, (c) bond pending appeal, (d) the
filing of amicus briefs, and (e) the filing of oversize briefs. Table 6
presents the average number of nonroutine motions for each group.
There is little difference between groups A and B in nonroutine
motions activity. Again, no benefit appears to have been derived
from the judge’s participation in the prehearing conferences.”* A
comparison of the conference groups (A + B) with group Creveals
that there were significantly fewer nonroutine motions in the ap-
peals in which conferences were held; this finding supports the
claim that the prehearing conference is effective in reducing the
number of nonroutine motions in appeals cases. The estimated re-
duction in nonroutine motions per case is 0.9 £ 0.2. If the 0.9 re-
duction is taken as the standard, the conference procedure (with or
without judge participation) should result in a yearly reduction of
207 nonroutine motions (assuming approximately 230 appeals are
filed in a year).

TABLE 6
Average Number of Nonroutine Motions
Group B:
Group A: Staff
Staff Attorney and Groups
Attorney Cireunit Judge A+B GroupC:
Comparison Conference Conference Conference Memo
Avs. B 10 0.9
(70) (63)
t=0.34
n.s.
A+Bvs.C 0.9 1.8
(133) (65)
t=2.89
p < 005

NOTE: Numbers in parentheses indicate number of cases.

3 If the B, subset is used in place of B, average nonroutine motions activity
increases slightly. The conclusion—that the judge’s participation provides no
added benefit—also remains unchanged.
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Brief Length

Table 7 presents the average number of pages in briefs
(appellant’s, appellee’s, and combined) for the appeals cases in
each group. The average number of brief pages for group A is
smaller than that for group B for all three measures in table 7, but
the differences are too small to rule out chance as the source of the
observed differences." Comparison of the conference groups (A +
B) with group C does not reveal significant differences, however;
therefore the court’s expectation that the conferences would be ef-
fective in reducing brief length is not supported.

TABLE 7
Average Number of Pages in Appellant’s,
Appellee’s, and Combined Briefs

Group B:
Group A: Staff
Staff Attorney and Groups
Attorney Circuit Judge A+ B: GroupC:
Comparison Conference Conference Conference Memo
Appellant’s brief
Avs. B 41 47
(44) (42)
t = -0.87, n.s.
A+ Bvs.C 44 45
. (86) (40)
t=-0.16,n.s.
Appellee’s brief
Avs. B 36 38
(43) (41)
t=-0.43,ns.
A+Bvs.C 37 36
(84) (38)
t=0.11,nas.
Combined
briefs
Avs.B 78 85
(43) 41)
t=-0.73,n.s.
A+Bvs.C 82 84
(84) 37
t=-0.22,n.s.

NOTE: Numbers in parentheses indicate number of cases.

' The differences between groups in brief length increase slightly if B, replaces

B, but the data do not support the contention that group A differs significantly
from group B on this measure.
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Cases were selected for the mandatory-conference part of the
study based on varying criteria. Some criteria were related to brief
reduction; others were not. It is plausible that examining brief
lIengths of only those appeals selected because they were likely
candidates for brief-length reduction might be fruitful.

TABLE 8
Average Number of Pages in Appellant’s, Appellee’s,
and Combined Briefs in Multiple Appeals

or Appeals with Multiple Parties

Group B:

Group A: Staff
Staff Attorney and Groups
Attorney Circuit Judge A+B GroupC:
Comparison Conference Conference Conference Memo
Appellant’s brief
Avs.B 48 61
(25) (15)
t=-1.23,n.s.
A +Bvs.C 55 60
(40) (10}
t=-041 ns.
Appellee’s brief
Avs.B 39 51
(25) (15
=-1.32,n.8.
A +Bwvs.C 45 51
(40) (11)
t = -0.61,n.s.
Combined briefs
Avs.B 87 113
(25) (15)
t=-140,ns.
A +Bvs.C 100 113
(40) 10
t = -0.66,n.s.

NOTE: Numbers in parentheses indicate number of cases.

Table 8§ presents the average number of pages in briefs for
cases involving multiple appeals or appeals with multiple parties.
The larger differences here are encouraging, but because the find-
ings do not pass the threshold of statistical significance, the evi-
dence can only suggest that conferences held with a staff attorney
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may be more efficacious in reducing the number of briefs in a case
than are conferences held jointly with a staff attorney and a judge.”

Appendix Length

A clearer impression of the effects of the conference on the ap-
peals process can be found in table 9, which reports the average
length of appendixes for each group. The means for groups A and
B for all appeals cases are significantly different from each other.
For all appeals, the difference between the average length of ap-
pendixes for the conference groups (A + B) and the average length
of appendixes for the control group (C) approaches, but does not
reach, the level of statistical significance.

The second part of table 9 reports average appendix length for
appeals that were selected because they involved either multiple
parties or multiple appeals. In these appeals, there is a possibility
that a single appendix can be negotiated among the many parties.
The differences between groups in length of appendixes for these
cases are quite dramatic: The group A mean is almost half the group
C mean, and the group B mean is almost half the group A mean.
The statistical test permits the conclusion that the conference groups
(A + B) submitted appendixes that were significantly shorter than
those of the control group (C),' but because of the relatively few
cases in this subsample (multiple appeals or appeals with multiple
parties), one cannot draw that conclusion for the effect of the
judge’s presence.

The expected reduction in appendix length as a result of the
conference procedure is 125 + 90 pages per case. This range is un-
likely to be very helpful for practical purposes. Its great width is a
reflection of the small number of cases that satisfied the multiple
parties or multiple appeals screening criteria and also had ap-
pendixes filed (fifty cases in all). It would be difficult to extrapolate

15 These findings remain unchanged when group B cases are replaced by the B,
cases in the analysis.

' No additional benefits in terms of appendix length are derived from an
analysis of the B, subset in lieu of group B cases.
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precisely the benefits of this salutary effect to a larger caseload; but
no one can gainsay the importance of the benefits in this subset of
appeals.

TABLE 9
Average Number of Pages in Appendixes
for All Appeals and for Multiple Appeals
or Appeals with Multiple Parties

GroupB:
Group A: Staff
Staff Attorney and Groups
Attorney Circuit Judge A+B: GroupC:
Comparison Conference Conference Conference Memo
All appeals
Avs.B 93 55
(44) 40
t=200,p< 05
A +Bvs.C 74 108
84) 39)
= -1.49,n.s.
Multiple appeals
or appeals with
multiple parties
Avs. B 104 55
(25) (14)
t= 158 ns.
A+ Bvs.C 80 205
(39} a1

t=-209,p< .05

NOTE: Numbers in parentheses indicate number of cases.

Elapsed Time

The court expected the conference procedure to reduce the
elapsed time of appeals. This reduction would be achieved by the
parties’ agreement to a schedule proposed by the senior staff attor-
ney at the conference. Each group’s mean and median elapsed
times for the five stages in the appeals process are shown in table
10.

A quick examination of the table reveals little difference be-
tween groups at the notice-to-docket stage. This was expected be-
cause the conference order would normally address matters only
after appeals had been docketed. The next two stages (docket to
record and record to appellant’s brief) suggest counterintuitive pro-
cesses. Group B’s median and mean elapsed times for these stages
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were greater than those of group A. The differences approach the
significance threshold in the latter and surpass it in the former.
These findings suggest that the attention given to scheduling the
transmittal of the record in joint conferences may have required
more time than it did in conferences in which a judge did not par-
ticipate.

The most striking finding in the table is the dramatic reduction
in the elapsed time from the filing of the appellant’s brief to argu-
ment or submission that occurs as a result of the conferences. It is
obvious that the conferences had a powerful effect on the expedit-
ing of appeals at this stage of the process.

TABLE 10
Mean and Median Elapsed Times (in Days)
for Appellate Stages
GroupB:
Group A: Staff Attorney Groups
Staff Attorney and Circuit Judge A+ B: GroupC:
Appellate Stage Conference Conference Conference Memo
Notice to docket
Number 70 64 134 64
Median 17 18 18 17
Mean 19 21 20 18
t= —045,n.s. t=0.88,n.s.
Docket to record
Number 26 28 54 27
Median 30 45 35 38
Mean 56 77 59 49
t=~223,p<.02 t=0.75n.s.
Record to appellant’s
brief
Number 18 10 28 16
Median 34 50 38 23
Mean 38 55 44 33
= —1.28 nas. t=1.31,n.s.
Appellant’s brief to
argument or submission
Number 42 39 80 35
Median 76 81 79 157
Mean 96 86 91 148
t=118,ns. t= —487 p<.001
Argument or submission
to termination
Number 43 41 84 39
Median 69 59 66 71
Mean 77 77 i 79
t=0.01,ns. t= -0.13,n.s.

NOTE: Although the table reports both mean and median times, the statistical test compares only

the means.
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The expected benefits resulting from a judge’s participation in
the conference are not supported by the findings: Group B’s mean
elapsed times are greater than group A’s for the first three stages,
and although they are equal to or less than group A’s for the last
two stages, in these latter stages the differences do not pass the
significance threshold.

But the conferences taken as a whole have a dramatic bearing
on the expeditiousness of appeals. How much of the reduction in
elapsed time for the appeals process can be attributed to the confer-
ences? Conferences appear to reduce the time required for appeals
by between 47 and 67 days. The improvement results from the set-
ting of the argument calendar during the conference. In those cases
in which any agreement on scheduling was reached at the confer-
ence, an order that often recommended a particular week for oral
argument was issued. The circuit executive would reserve slots for
these cases when he prepared the calendar. In the remaining cases,
for which a date for oral argument was not recommended, the as-
signment to the calendar would occur upon the filing of the appel-
lant’s brief. Again, the conference order would operate to assure
the filing of the remaining briefs on schedule. In the control group
cases, however, calendaring did not occur until briefing was com-
pleted. Thus, the conference enabled the early calendaring of ap-
peals by holding places in advance or by increasing the predictabil-
ity of ready cases at the time that the appellant’s brief was filed.

An examination of appeals in the mandatory-conference group
satisfying the expediting criterion reveals the same patterns reported
for all the cases, although the differences in the subset are slightly
larger.

The effects of the conference can also be examined from an-
other perspective. Table 11 reports the mean and median elapsed
times from notice of appeal to termination for each group. The first
row of means in table 11 shows that for all appeals, the group B
mean elapsed time from notice of appeal to termination is greater
than the group A time, but the difference is within the range ex-
pected by chance. Group C’s mean elapsed time for all appeals is
significantly greater than that of the conference groups (A + B).
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The estimated reduction in mean elapsed time for all appeals as a
result of the conference is 43 + 37 days.

This expeditiousness is attributable largely to reductions in ap-
peals that run the gamut of the appellate process and, to a lesser
extent, to appeals that terminate short of decision on the merits. The
second row of means in table 11 reveals a significant difference
between the mean elapsed time for appeals decided on the merits in
the conference groups (A + B) and the mean elapsed time for the
control group (C). The estimated reduction in elapsed time for these
appeals as a result of the conference is 75 + 37 days.

TABLE 11
Mean and Median Elapsed Times (in Days)
from Notice of Appeal to Termination

Group B:
Group A: Staff Attorney Groups
Staff Attorney and Circuit Judge A+B: GroupC:

Appeasls Conference Conference Conference Memo
All appeals

Number 70 62 132 63

Median 165 177 175 248

Mean 185 195 189 232

t= —047,n.s. t= —-226,p<.01
All appeals decided
on the merits

Number 41 39 80 34

Median 238 248 238 323

Mean 257 256 256 331

t=0.08,n.s. t=-387,p<.001
All appeals not decided
on the merits

Number 29 23 52 29

Median 69 83 77 80

Mean 82 92 86 117

t= -0.87,n.s. t= —~2.26,p<.01

NOTE: Although the table reports both mean and median times, the statistical test compares only
the means.

The findings are more equivocal for appeals that are not decided
on the merits. The average elapsed time from notice of appeal to
termination in the conference groups (A + B) is significantly
different from the average time in the control group (C), but the
median values for each group are not significantly different from
each other. Thus, the expeditiousness achieved by the conference
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cases should be attributed to the substantial gains in appeals that are
decided on the merits.

Manner of Disposition

The court chose not to follow the path taken by other appeals
courts in the encouragement of settlements. Nevertheless, the con-
ference may have benignly fostered such an outcome. Table 12 re-
ports the manner of disposition for appeals in the mandatory-
conference segment of the study.

TABLE 12
Differences in the Disposition of Appeals by Group:
Percentage of Each Group Disposed of in Different Ways

GroupB:
Group A: Staff
Staff Attorney and
Attorney Circuit Judge Group C:
Disposition Conference Conference Memo
Decided onthe
merits 59% 64% 52%
Settled, withdrawn,
or dismissed for
failure to
prosecute 34% 34% 35%
Dismissed for lack
of jurisdiction 1% 2% 12%
Number of cases 70 64 65

The proportion of appeals settled, withdrawn, or dismissed for
failure to prosecute is virtually identical across the three groups; yet
the proportion of appeals decided on the merits is greater for the
conference groups than it is for the control group. Although the
differences are still within the bounds of random variation, the
speculation that holding prehearing conferences encourages litiga-
tion on the merits cannot be avoided.”” The final row of table 12

7 Substituting the B, subset for group B makes this observation more
pronounced, although still within the bounds expected by chance:;

Decided on the merits: 75%

Settled, withdrawn, or dismissed for failure to prosecute: 25%
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may provide an explanation for this curious anomaly. There were
fewer dismissals for lack of jurisdiction in the conference groups
than there were in the control group. A review of the case files
suggests that an appeal lacking jurisdictional prerequisites (for ex-
ample, Federal Rule of Civil Procedure 54(b) order) is held in
abeyance by conference action until the condition is fulfilled. Then
the appeal proceeds on the merits. In the control group, the only
legitimate action is a motion to dismiss for lack of jurisdiction,
which is granted in the absence of a rule 54(b) order. The appellant
returns to the district judge for the order, and then a new appeal is
docketed. In short, the prehearing conference may act as a holding
pen for appeals until initial jurisdiction is resolved. The gains for
litigants from this approach are obvious.

The Elective-Conference Segment
of the Study

Tables 13 and 14 summarize the findings for the elective-con-
ference segment of the study. Conferences were requested in only
6 percent of the appeals in group E; this suggests that the court’s
initial screening was nearly exhaustive. In light of this finding—
that few attorneys in group E requested and attended prehearing
conferences—it is not surprising that groups D and E do not differ
significantly on the various measures identified in tables 13 and 14:
percentage of cases in which conferences were held, average num-
ber of motions, average number of pages in briefs and appendixes,
and mean and median elapsed times for appellate stages.

Group D tended to produce shorter briefs and take less time for
some stages than did group E, but none of the differences reached
the level of statistical significance. Overall, the preappeal confer-
ence program in the Seventh Circuit has demonstrated significant
effects for many of the court’s expectations.

Dismissed for lack of jurisdiction: 0%
Number of cases: 40
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TABLE 13
Summary of Findings in the Elective-Conference
Segment of the Study: Characteristics of Cases

GroupE:
GroupD: Memo with
Characteristic Meme Invitation
Number of cases assigned
togroups 181 185
Percentage of casesin
which conferences held e 6%
Average number of motions
Routine motions 2.0 2.0
Nonroutine motions 0.8 0.9
Average number of pages
inbriefs
Appellant’s brief 35 46
Appellee’s brief 31 28
Combined 67 76
Average number of pages
in appendixes 57 67

TABLE 14
Summary of Findings in the Elective-Conference Segment
of the Study: Mean and Median Elapsed Time (in Days)

for Appellate Stages
GroupD: GroupE:
Memo Memo with Invitation

Appellate Stage Mean Median Mean Median
Notice todocket 18 15 19 15
Docket to record 68 33 72 43
Record to appellant’s

brief 60 42 53 34
Appellant’sbriefto

argument 166 165 151 142
Argument to termination 55 38 74 51
Notice to termination 247 251 269 267

194



The Seventh Circuit Preappeal Program: An Evaluation

The Attorney Survey

.. . [A]ll of the attorneys who participated in the study were
surveyed by mail to reinforce the study data and to obtain their
views of the procedure. This approach—surveying all attorneys—
tends to diminish the response rate of the survey by inflating the
number of those surveyed. Attorneys would occasionally return
their surveys without completing them, indicating only that their
involvement was slight.'”® The overall response rate of the survey
was 59 percent. Under ordinary survey circumstances, this rate
raises doubt as to the representativeness of the sample. But the
“shotgun’ approach used in this survey tends to depress the “true”
response rate for knowledgeable attorneys.

. . . The attorney survey, although informative, was not essen-
tial to the central components of the investigation. The survey evi-
dence should be examined with this limited purpose in mind. Tests
of statistical significance were excluded to emphasize the nondis-
positive character of this evidence.

Table 15 reports information on the backgrounds of attorneys
in groups A, B, and C and the attorneys’ related experience in the
use of rule 33 conferences. The data in the table should be exam-
ined to satisfy a concern that the groups of attorneys were compa-
rable. With but one exception, the backgrounds and prior experi-
ence of these groups of respondents are virtually identical.

Table 16 reports the nature of attorneys’ specific experience in
appeals cases. The data in the table reveal a striking similarity
among the three groups of attorneys in court-related experience in
specific Seventh Circuit cases.

18 Respondents retumed the surveys to the evaluator rather than the court to
assure that the court’s promise of anonymity would be preserved.
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TABLE 15
Attorneys’ Backgrounds and Related Experience
GroupB:
Group A; Staff Attorney

Background and Staff Attorney and Circuit Judge GroupC:

Experience Conference Conference Memo

Mean percentage of legal 15% 13% 15%
work spent in federal (103) (72) (124)
appellate practice

Mean number of years of 12 10 10
practice in the Seventh (104) (72) (123)
Circuit

Mean number of previous 15 1.6 1.6
conferencesinthe (104) an (122)
Seventh Circuit

Percentage affirming 25% 27% 24%
previous conference 107 (785) (128)
experience outside
Seventh Circuit

Mean number of conference 2 2 2
appearances in federal 22) (14) @n
court

Mean number of conference 4 2 1
appearancesinstate 11 ao) 12)
appellate court

NOTE: Numbers in parentheses indicate number of attorneys.

TABLE 16

Nature of Attorneys’ Specific Appellate Experience:

Percentage of Attorneys in Each Group
Who Had the Appellate Experience

GroupB:
Group A: Staff Attorney
Staff Attorney and Circuit Judge Group C:
Experience Conference Conference Memo
Preparation of briefs 88% 84% 85%
(94) (62) (106)
Presentation of oral 65% 62% 63%
arguments 81) (65) (86)
Other 61% 62% 61%
participation (38) (29} 43

NOTE: Numbers in parentheses indicate number of attorneys.
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Table 17 explores the experience of the respondents outside the
traditional forms of appellate practice. Two observations are war-
ranted from this table. First, attorneys in the joint conference group
(staff attorney and circuit judge) explored settlement with substan-
tially greater frequency than did attorneys in either group A or
group C. Second, more attorneys in the staff-attorney conference
group met with their adversaries for purposes other than settlement
or issue discussion than did attorneys in the other groups. At the
least, there is a substantial amount of contact between adversaries
on appeal.

TABLE 17
Informal Contacts of Attorneys: Percentage of
Attorneys in Each Group Who Affirmed
Conferring with Opposing Counsel

Group B:
Group A: Staff Attorney
Staff Attorney and Circuit Judge GroupC:
Contact Conference Conference Memo
To explore settlement 35% 55% 33%
(104) (73) (122)
Tolimit or otherwise 16% 22% 16%
narrow issues 90) (56) (108)
For some other purpose 62% 46% 38%
(90) (56) (108)

NOTE: Numbers in parentheses indicate number of attorneys.

An assertion frequently made in discussions of the use of the
preappeal conference to foster settlement is that a third party is nec-
essary to raise the issue of settlement because the parties them-
selves will not raise it, fearing that it would appear to be an innu-
endo of the weakness of their position. Table 18 offers some evi-
dence for this common assumption.

More than half of the respondents identified themselves as the
initiators of settlement discussion, casting doubt on the “innuendo-
of-weakness” assertion. Furthermore, if the higher frequency of
settlement discussions in group B (see table 17) was a result of the
conference, the percentage of attorneys in group B who identified
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other parties as the source of that discussion should have been
higher than the percentage of attorneys in group A or group C who
did so. This expectation is not fully confirmed by the data.
Attributing the greater frequency of settlement discussions in group
B to the joint conference is not fully warranted.

TABLE 18
Identity of Person First Raising Settlement Discussion:
Percentage of Attorneys in Each Group

Group B:
Group A: Staff Attorney
Staff Attorney and Circuit Judge GroupC:
Person Conference Conference Memo
Respondent 54% 63% 58%
Other counsel 32% 26% 33%
Other party 14% 11% 8%
Number of respondents 37 37 40

In an effort to determine whether it would be fruitful to place
greater emphasis on settlement discussions, we asked attorneys
who indicated that settlement discussions were not held to respond
to the following question: “Why did you not raise the subject of
settlement with opposing counsel?” The answers are summarized in
table 19. The extremes are illuminating. At one end, settlement was
not pursued because respondents felt that it was impossible. At the
other end, the innuendo-of-weakness claim was rarely offered as
the reason for not entering settlement discussions.

The survey was also used to gain feedback from the attorneys
on the utility of the conference. Of the respondents in groups A and
B, 87 percent indicated that they would request a conference if they
were starting their appeals anew.
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TABLE 19
Attorneys’ Reasons for Not Raising the Issue of Settlement:
Percentage of Attorneys in Each Group

Group B:
Group A: Staff Attorney
Staff Attorney and Circuit Judge Group C:

Reason Conference Conference Memo
Client instructed

against it 3% 6% 8%
Believed settlement to

be impossible 41% 38% 43%
Case concerned an

important issue of law 12% 22% 21%
Money damages were

notinvolved 11% 3% 1%
Raising settlement would

indicate to opponent

the possible weakness

of position on appeal 2% 0% 0%
Other reasons 32% 31% 22%

Number of respondents 66 41 73

Table 20 provides guidance on the emphasis to be given to the
conference agenda. Simplification and acceleration lead the list of
preferences of respondents with specific experience in the Seventh
Circuit program. A third to a half as many respondents urged em-
phasis on withdrawal or settlement.

TABLE 20
Attorney Suggestions for Conference Conceniration
GroupB:
Conference Group A: Staff Attorney
Conceivably Staff Attorney and Circuit Judge
Could Have; Conference Conference
Fostered withdrawal 10% 11%
Fostered settlement 12% 15%
Simplified the process 31% 32%
Accelerated the process 36% 34%
Other 12% 9%
Number of respondents 78 47
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The general impression created from the survey findings and
the additional comments provided by respondents is that the con-
ference is regarded as a useful device, aimed at the right concerns,
and conducted efficiently by a well-qualified attorney who earned
much praise and no hostility from his fellow attorneys. Praise for
the conference was a common feature; criticism of any sort was the
exception. In sum, the conference is highly regarded by attorneys
who are familiar with it. . . .

IV. Conclusions: Benefits in
Relation to Costs

When the evaluation of the preappeal program was negotiated,
the court was asked to identify and justify the minimum improve-
ments that would have to occur in order to continue the program.
Each measure was considered independently of every other in these
calculations, although it was possible for modest improvements to
be realized on some measures, which would nevertheless cumulate
to substantial benefits without being dispositive on any one
ground. . . .

The effects of the Seventh Circuit program are fairly clear. The
prehearing conference had a significant effect in reducing the num-
ber of motions—both routine and nonroutine—that judges had to
hear. The conference did not appear to have a significant effect on
the length of briefs. It did, however, result in significantly shorter
appendixes in cases with multiple parties or multiple appeals. There
was also a significant reduction in elapsed time from the filing of
the appellant’s brief to argument as a result of the conference, al-
though this reduction may have been due to the staff attorney’s re-
serving a hearing date at the conclusion of the conference. There
was also, consequently, a significant reduction in the elapsed time
from filing the notice of appeal to termination. There were no sig-
nificant differences between the groups in the rates of settlement of
appeals.

There were no situations in which having the circuit judge ei-
ther scheduled or actually present at the conference changed
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significantly any of the results found for the conference group in
which only the staff attorney participated.

For the reduction of nonroutine motions, the study evidence
seems to satisfy the court’s minimum expectations. The salutary
effects on routine motions and expeditiousness increase the benefits
without additional cost. Although other goals were not realized in
full, the benefits of the program appear to outweigh the costs, and,
thus, it is recommended that the program be continued.
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Appendix A: Letter Sent to Attorneys Whose
Cases Were Assigned to
Group A or Group B

Dear :
A notice of appeal has been filed on _____ by counsel for
. Pursuant to Fed. R. App. P. 33, I will conduct a
[telephonic] docketing conference on __ with counsel for all
parties to this appeal.”

The purposes of the conference are: (1) to discuss the possibil-
ity of settlement of this appeal; (2) to inquire as to whether this
court has jurisdiction of the appeal; (3) to work out a schedule for
filing of the record with any necessary transcript and to ensure that
the record and transcripts are ordered; (4) to work out a schedule
for the filing of the briefs on this appeal; and (5) to give parties an
estimate as to when this court will hear oral argument in the appeal.

If you will not be available for the conference, will you please
call and inform my secretary that you will not be available at the
scheduled time (312/435-5804). 1 should receive notice of your
unavailability at least one day prior to the [telephone] conference.
My secretary will then reschedule a new date for the telephonic
conference by notifying each of the parties.

If you are not going to be counsel for the appeal or if your
client will not be a party to the appeal, please immediately notify
my office by telephone.

Prior to the conference it is expected that you will contact op-
posing counsel concerning the possibility of settlement.

Counsel for the appellant should be prepared at the conference
after having talked to the court reporter to give the date by which

1% The letter to attorneys in group A included this sentence. The letter to
attorneys in group B substituted the following sentence for the one given
above: “Pursuant to Fed. R. App. P. 33, Judge Luther M. Swygert and I will
jointly conduct a [telephonic] docketing conference on with counsel for
all parties to this appeal.”
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necessary transcripts will be prepared and filed. Counsel should
also be prepared to file a stipulation or a designation of the record
with the district court clerk pursuant to Circuit Rule 4(a).

[USE FOLLOWING PARAGRAPH ONLY FOR PERSONAL
CONFERENCES]

On the scheduled date, please come to the Clerk’s Office on the
27th floor of the Everett Dirksen Federal Building and sign in a few
minutes prior to the scheduled time for conference. Then proceed to
the attorney’s waiting room and make yourself comfortable until
your case is called.

It is hoped that through these conferences we will work out a
schedule which meets the individual needs of the clients, the coun-
sel, and the court.

Thank you for your cooperation.

Sincerely,

John W. Cooley
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Appendix B: Memorandum Sent to Attorneys
Whose Cases Were Assigned to Group C,
Group D, or Group E

MEMORANDUM TO COUNSEL

This appeal was docketed on the date indicated on the enclosed
“APPEARANCE FORM.” Counsel are requested to take the fol-
lowing measures to assist the court in minimizing judicial and ad-
ministrative workload, and in reducing appellate costs and appeal
processing time:

(1) All counsel should carefully examine whether this court has
jurisdiction. (See Rules 3 and 4 of the Federal Rules of Appellate
Procedure; Rules 54(b) and 58, Federal Rules of Civil Procedure;
28 U.S.C. Sections 1291 and 1292).

(2) Unless already accomplished, appellant’s counsel should
order transcript, if appropriate, and ensure that the transcript is filed
in this Court within 40 days of the filing of the notice of appeal.
Unless already accomplished, the appellant must immediately pay
the required $50.00 docketing fee to the Clerk of the Court (unless
proceeding in forma pauperis). (Cir. R. 26.) All counsel should file
written appearances with the Clerk within 10 days after the appeal
is docketed. (Cir. R. 5.) Additionally, please read carefully the no-
tices on the bottom of the “APPEARANCE FORM.”

(3) Unless otherwise ordered, appellant should file his brief
within 40 days after docketing. The appellee then has 30 days to
file his brief and appellant has 14 more days to file the optional re-
ply brief. (Rule 31, Fed. R. App. P.) Only 15 copies of the brief
must be filed and the briefs may be photocopied. (Cir. R. 9(g) and
Rule 28(g), Fed. R. App. P.)

(4) Briefs are not required to be accompanied by a full ap-
pendix, but the appellant must submit, either bound with his brief
or as a separate document, an appendix containing the judgment or
order under review and any opinion, memorandum of decision,
findings of fact and conclusions of law, or oral statement of rea-
sons delivered by the trial court or administrative agency upon the
rendering of that judgment or order. It is preferred but not required
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that the appendix also include any other short excerpts from the
record, such as essential portions of the pleading or charge, dis-
puted provisions of a contract, pertinent patent drawings or pic-
tures, or brief portions of the transcript, that are important to a
consideration of the issues raised on appeal. In lieu of an appel-
lant’s appendix, the parties may file a stipulated joint appendix or
proceed in accordance with paragraphs (a) and (b) or paragraph (c)
of Rule 30, Fed. R. App. P. Costs for a lengthy appendix will not
be awarded. (See Cir. R. 12.)

(5) In cases involving multiple appeals or multiple parties,
counsel should move to consolidate the appeals and should
cooperate to avoid repetition through joint and adopted statements
of facts and arguments.

(6) All counsel are requested to talk to their clients about settle-
ment and make a good faith effort to settle the appeal.®

Thank you very much for your cooperation.

Thomas F. Strubbe

* The memorandum sent to attorneys in group E included the following
additional paragraph: “(7) Any party may request a docketing conference
pursuant to Rule 33, Fed. R. App. P., or file a motion to expedite the appeal.
The conference may serve as a forum for settlement discussions, and for
streamlining or otherwise improving the appeal. You may arrange to schedule a
conference by contacting the secretary to John W, Cooley, Senior Staff
Attorney (312-435-5804) (FTS 8-387-5804).”
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ADMINISTRATION OF JUSTICE IN A LARGE
APPELLATE COURT: THE NINTH CIRCUIT
INNOVATIONS PROJECT:

Joe S. Cecil
1985
(FJC-R-85-2)

I. Introduction

As an appellate court grows in size, steps must be taken to
maintain proper judge collegiality and productivity, and to deal with
the increased burdens of court administration. The Ninth Circuit
Court of Appeals—the largest appellate court in the federal sys-
tem—recently adopted a number of practices that resulted in notable
improvements in the court’s performance. Some of these practices
differ greatly from the traditional procedures used by federal circuit
courts. This report describes these innovations and their effect on
the Ninth Circuit.

For many years nine judges was deemed the maximum size for
a federal appellate court. Courts of more than nine judges were
considered incapable of efficient administration, cooperative colle-
giality, and effective participation in the development of a consis-
tent body of circuit law. When the Commission on Revision of the
Federal Court Appellate System, commonly known as the Hruska
Commission, considered this issue in 1975, it recommended nine
judges as the optimal size of a federal appellate court, but acknowl-
edged the need for larger circuits in certain circumstances. The
commission also recommended the adoption of a limited-member-
ship en banc panel.

! This report is reprinted in substantially its original form. The only material
omissions are some footnotes and the appendixes. Remaining footnotes have
been renumbered. Ed.
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Congress recognized the concern over the growing size of fed-
eral appellate courts when it considered the need for additional cir-
cuit court judges. The Omnibus Judgeship Act of 1978 § 6, 28
U.S.C. § 41 (1982), invited circuits with more than fifteen active
circuit court judges to experiment with solutions to the problems
inherent in managing large appellate courts.

At the time of this legislation only the Ninth Circuit Court of
Appeals and the old Fifth Circuit Court of Appeals had more than
fifteen active circuit court judges. After considering the limited-
membership en banc panel, the Fifth Circuit chose to continue the
traditional en banc procedure in which all active judges participate.
However, the first en banc session following the appointment of
new judges revealed a problem: In a court of this size, the time and
effort required in assembling the twenty-four participating judges,
obtaining a consensus in the conference, and circulating a draft of
the concurring and dissenting opinions made the traditional en banc
procedure impractical. The Fifth Circuit Court of Appeals peti-
tioned Congress to divide the circuit.

On October 14, 1980, Congress passed the Fifth Circuit Court
of Appeals Reorganization Act of 1980, which, on October 1,
1981, divided the Fifth Circuit into a new Fifth Circuit, composed
of Texas, Louisiana, and Mississippi, and the new Eleventh Cir-
cuit, composed of Alabama, Georgia, and Florida. Recent con-
gressional testimony indicates that the reorganization eliminated the
difficulties encountered by the old Fifth Circuit.

After the division, the Ninth Circuit Court of Appeals became
the largest circuit court in the federal system. Almost twice as many
appeals are filed in the Ninth Circuit as in the average federal cir-
cuit. The Ninth Circuit has twenty-three active circuit court judges
and soon will have twenty-eight active judges, more than three
times the number of judges previously considered the ideal number
for a federal circuit court.? The judges of the court reside in thirteen
cities spread across nine states. Appeals are heard from fifteen fed-

2 With the recently approved increase in federal appellate judgeships, eleven of
the twelve federal circuit courts of appeals, as well as the Court of Appeals for
the Federal Circuit, now exceed the nine-judge standard,
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eral districts, extending from Alaska to Arizona and from Montana
to Guam.

In addition to being the largest, in 1980 the Ninth Circuit Court
of Appeals was also among the poorest circuits in common mea-
sures of court performance. The median elapsed time from filing of
the complete record in an appeal to disposition was 17.4 months,
the longest of all the federal circuits and almost twice the national
average, The Ninth Circuit had the second highest number of
pending appeals per judgeship and was among the lowest in terms
of the number of case participations per active circuit court judge.
Visiting judges participated in approximately one-fourth of the
cases.

The judges of the Ninth Circuit Court of Appeals, under the
leadership of Chief Judge James R. Browning, accepted
Congress’s invitation to develop procedures and practices for the
administration of large circuit courts. In 1980 the court adopted a
local rule and operating procedures permitting limited-membership
en banc panels, and undertook an extensive effort to modify exist-
ing practices to permit more effective administration and greater
productivity. The court adopted many of the recommendations of
the Hruska Commission for internal procedures and management
of a large circuit. The internal structure of the court was modified to
include three administrative divisions, and an expanded role for the
central legal staff was developed. In 1982 the Ninth Circuit imple-
mented a number of recommendations made by the staff of the
Federal Judicial Center, as well as procedures developed by the
court to help reduce the backlog of cases awaiting argument. These
changes, collectively described as the “Innovations Project,” are the
subject of this report.

Written in response to a request by the Ninth Circuit Court of
Appeals, this report serves two purposes. First, it describes the in-
novations in detail in order to help other courts determine whether
they would benefit from similar programs. Particular attention is
paid to the details of three major innovations: the Submission-
Without-Argument Program, the Prebriefing Conference Program,
and the modifications in calendaring of oral arguments. The overall
structure of the court also is outlined.
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Second, the report describes, where possible, the effect of the
various innovations on case processing. Because many of the new
procedures were adopted simultaneously, it is difficult to determine
their independent effects. Almost all of the analyses compare the
functioning of the Ninth Circuit Court of Appeals before and after
the adoption of the innovations; there are few comparisons of the
performance of the Ninth Circuit with that of other federal appellate
courts.

This report does not address whether the Ninth Circuit should
be divided. Division of the circuit involves the consideration of is-
sues beyond the scope of this study.

Information for this report was gathered through personal in-
terviews with the judges and staff of the Ninth Circuit Court of
Appeals, examination of documents and records compiled by the
court, and analysis of data contained in the court’s automated case
record system, which provides a detailed record of the characteris-
tics of each case and the actions taken by the court in resolving the
appeal. Several days in November 1983 were spent interviewing
the staff of the court and collecting information and reports that de-
scribe the various programs. From January to February 1984, all
of the Ninth Circuit judges were interviewed, either in person or by
telephone. The average interview lasted forty-five minutes, though
several were cut short by the press of judicial duties.

Information was also obtained from the June 1982 report to
Congress, submitted by the Ninth Circuit and the Judicial Council,
describing the circuit’s efforts to implement the administrative in-
novations in the Omnibus Judgeship Act of 1978; the 1982 evalua-
tion of the Prebriefing Conference Program conducted by the office
of the circuit executive; and various sections of the Ninth Circuit’s
Handbook for Court Law Clerks. Comparisons of the effects of the
programs were developed independently using the Automated
Record Management System (ARMS) and the Staff Attorneys Data
Base (SADB), unless otherwise noted.
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II. Findings and Conclusions

After the implementation of the Innovations Project, and despite
a period of increasing case filings and reduced reliance on visiting
judges, the Ninth Circuit Court of Appeals was successful in
eliminating its large backlog of cases awaiting submission. The
median time from filing of the complete case record to disposition
was reduced from 17.4 months in 1980 to 10.5 months in 1983,
with the greatest reductions occurring in the period from filing of
the last brief to submission of the case for argument.

The most important factor leading to this improvement was the
increase in the number of active judges in the circuit from 1979
through 1980, aided by increases in the productivity of individual
judges. The average number of case participations by active circuit
court judges increased by 27 percent, from 229 cases in 1981 to
291 cases in 1982, while the number of case participations by vis-
iting judges was cut in half. Comparisons of average participations
in single and lead cases (excluding associated cases) in other cir-
cuits for court year 1983 (July 1, 1982, through June 30, 1983)
indicate that the Ninth Circuit Court of Appeals ranked sixth among
the twelve federal circuit courts, with an average of 259 participa-
tions.

Three procedures—the modification of oral argument calen-
daring practices, the Submission-Without-Argument Program, and
the Prebriefing Conference Program—constitute the core of the In-
novations Project. The oral argument calendar was increased to
permit the judges to sit for more days of argument and hear a more
demanding argument calendar each day. The judges also remained
together as a panel for a full five days of oral argument rather than
changing panels at the end of each day. These practices permitted
the active circuit court judges to hear oral argument in an average of
twenty-one more cases per year, an increase of approximately 11
percent over the previous year. This increase underestimates the
actual rise in judge productivity because the revised oral argument
calendars were composed of more difficult cases. Furthermore, it
was achieved without increasing the median time from submission
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to disposition. However, the consensus of the court is that the up-
per limit in oral argument participations has been reached.

The Ninth Circuit also adopted a number of innovations to
guard against conflicting decisions by circuit panels. As much as
possible, similar cases are placed before the same panel, which also
receives notice if a case involving a similar issue already is under
consideration by another panel. When conflicts must be resolved,
the court convenes a “limited en banc” panel composed of the chief
judge and ten active circuit court judges selected by lot. In the four
years following the adoption of this program, the court voted to
hear thirty-seven cases en banc and has disposed of cases in ap-
proximately half the time required under the previous procedure.
The limited en banc procedure is far less burdensome than con-
vening the entire court, and all but one of the judges agreed that it
has proven to be a satisfactory substitute for the full en banc panel.
Despite several close votes, no judge has requested a full en banc to
reconsider a decision by the limited en banc panel.

The Submission-Without-Argument or Screening Program re-
quires separate standing panels of three circuit court judges for
considering cases submitted without oral argument. Eligible cases
are identified by staff attorneys and referred directly to the panels,
whose members consider these cases either sequentially or
simultaneously. Any panel member who determines that a case is
not suitable for submission on the briefs may reject the case from
the program and have it placed on the argument calendar. Follow-
ing the implementation of the Screening Program, the average
number of cases considered on the briefs by active judges more
than doubled, from thirty-five cases per judge in the year prior to
the program to seventy-three cases in the program’s first year.
Fifty-three of these cases were decided through the Screening Pro-
gram. Disposition of almost all the cases submitted to the screening
panels is by unpublished memorandum.

Although there initially was opposition to the Screening Pro-
gram, after two years all the judges agree that it should be used for
some cases. However, several judges indicated that their support is
contingent on the right an individual judge has to reject any case he
or she determines inappropriate for the program. Approximately 18
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percent of the cases referred by the staff attorneys to the Screening
Program were returned by the judges to be placed on the oral ar-
gument calendar. Although this rejection rate indicates the judges
are carefully reviewing the submitted cases, it diminishes the effi-
cacy of the program and results in additional delays for cases then
placed on the argument calendar. Improving the referral process
will be difficult because the rejection rate appears to result from
different standards being exercised by the judges rather than a fail-
ure by the staff attorneys to implement the criteria established by
the court. The rates of rejection of cases from the screening pro-
grams varied from 3 percent on one panel to 34 percent on another,
with most of the panels rejecting 15 to 20 percent of the cases they
received. Because support for the program is contingent upon the
right of judges to reject cases viewed as inappropriate, and because
the judges demonstrate considerable variation in their individual
standards for rejecting cases, a variation in rejection rates across
panels appears to be unavoidable.

The Prebriefing Conference Program, the third major innova-
tion adopted by the court, is the largest such program in the federal
circuit courts. Shortly after the appeal is docketed, a conference is
scheduled between counsel representing parties in the appeal and a
court-designated staff attorney to discuss, among other topics, the
issues and the length and structure of the briefs. The conference is
intended to assist counsel in improving the presentation of issues,
thereby easing the judges’ burden in considering the appeal. The
conference attorneys also may inquire about the possibility of set-
tlement, but this is not a primary purpose of the program. Inter-
views with judges and previous interviews with attorneys con-
ducted by the court staff indicate that the program has considerable
support within the circuit. The conference attorneys are given high
ratings by the attorneys who participated in the process. A sec-
ondary benefit, but one stressed by the attorneys, is the opportunity
for instructing members of the bar concerning appellate practice
within the circuit. The program has recently expanded to provide
services throughout the circuit, concentrating on those cases in
which it will most likely improve the briefing process.
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In addition to these three major programs, the Ninth Circuit
Court of Appeals adopted several modifications of existing prac-
tices intended to improve the functioning of the circuit. The court’s
administrative structure was changed, permitting greater delegation
of responsibilities to the circuit executive and clerk, and an execu-
tive committee was established to act on behalf of the court. The
circuit was divided into three administrative units, with separate
duties delegated to an administrative chief judge in each unit. These
changes have resulted in reduced administrative roles for the other
judges of the court and more time for attending to adjudication. In
the opinion of the judges, these administrative structures are suffi-
ciently flexible to accommodate the additional five judges autho-
rized for the circuit. During this period the court also expanded its
use of automated systems and word processing.

Although it is difficult to know the extent to which the lessons
of different courts can be shared, other growing federal circuit
courts might benefit from the experiences of the Ninth Circuit. The
increasing management burdens of a large circuit can be accommo-
dated by the division of the circuit into administrative units, the
delegation of greater authority to the circuit executive and the clerk,
and the establishment of an executive committee to act on issues
that arise between court meetings. Automated processes permit
closer monitoring of cases and preparation of performance reports,
ensuring that cases are not overlooked or left unattended. If the
judges of the circuit must travel frequently to sit as a panel, advan-
tages are to be found in sitting for an extended period. If the judges
agree that there are cases that will not benefit from oral argument,
separate standing panels can be established to consider these cases
without convening, with various procedures implemented to permit
the appropriate degree of conferencing among panel members. Fi-
nally, a Prebriefing Conference Program may aid in structuring the
presentation of issues on appeal, resolving procedural matters, and
instructing members of the bar in the standards and expectations of
appellate practice, all of which should ease judges’ burdens in de-
ciding cases. The central legal staff can play an important role in
conducting a preappeal conference, monitoring the caseload,
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preparing the argument calendar, and identifying those cases that
may be appropriate for submission without oral argument.

ITI. Administrative Structure of the
Ninth Circuit

The Ninth Circuit Court of Appeals made several modifications
in the administrative structure of the court from January 1982 to
January 1984. Although this study does not examine them directly,
these changes were adopted as part of the Innovations Project and
offer an alternative management plan for large appellate courts.
They are intended to permit flexibility and decentralization while
maintaining a unified court for adjudicative functions.

Administrative Units

Section 6 of the Omnibus Judgeship Act of 1978 permitted
large courts of appeals with more than fifteen judges to experiment
with internal administrative units. The Ninth Circuit adopted a plan
that divides the circuit into three units. The Northern Unit consists
of the districts of Alaska, Idaho, Montana, Oregon, and Eastern
and Western Washington. The Middle Unit consists of the districts
of Arizona, Nevada, Hawaii, Guam, the Northern Mariana Islands,
and Northern and Eastern California. The Southern Unit consists
of the districts of Central and Southern California. Seattle, San
Francisco, and Los Angeles/Pasadena are the centers for the
Northern, Middle, and Southern administrative units, respectively.
Cases arising in the units are normally calendared in these cities as
well. Judges are assigned to sit in each of these administrative units
an equal number of times.

The most senior active circuit judge in each unit is designated
the administrative chief judge and is asked by the chief judge to co-
ordinate court of appeals staff operations within the unit and deal
with a number of other administrative matters that the chief judge
would ordinarily handle. For example, administrative chief judges
review the backlog of unwritten opinions of judges having cham-
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bers within the unit and decide all procedural single-judge motions,
such as motions to file amicus briefs.

Modification of Judicial Committee Structure

In addition to administrative units, the circuit established a
number of committees to assist in the management of the court. The
most prominent of these, the Executive Committee, consists of the
chief judge, the administrative chief judges of the three units, and
three other active judges selected by lot from among those willing
to serve. The last three members serve one-year terms, after which
all other judges are polled again for interest, and new lots are
drawn. The Executive Committee meets once each month and, ac-
cording to a May 1982 court resolution, is authorized to act on the
following:

1. Emergency matters requiring action before the next sched-

uled meeting of the court

2. Routine matters not requiring decision as to court policy

3. Matters that, in the unanimous opinion of the executive

committee, are of insufficient importance to require action by
the full court

4. Review and make recommendations on other proposals re-

garding the operation of the court prior to their submission to
the court

5. Advise the chief judge as he may request, and perform such

tasks as he may delegate to the committee.

Executive Committee meeting agendas are distributed in ad-
vance to the full court. In addition, binding action taken by the
committee is listed on the agenda of the next court administrative
meeting, at which time any judge may request reconsideration by
the full court. One of the most important duties of the Executive
Committee is to act as an advisory body to the chief judge; for ex-
ample, the committee conducted an extensive review of the
proposals contained in the Innovations Project prior to the submis-
sion of the project to the full court for approval. The committee has
taken on many of the administrative burdens of the court, leaving
for court meetings only those matters requiring consideration by the
entire court. As a result, the number of administrative court meet-
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ings each year has been reduced from twelve to six, leaving more
time for judges to attend to their adjudicative duties.

The Executive Committee is assisted by two standing commit-
tees. The Advisory Committee on Rules of Practice and Operating
Procedures conducts an ongoing review of the court’s rules and
procedures and includes in its membership representatives of the
bar in each of the administrative units. The Senior Advisory Board
is composed of nine senior members of the bar of the circuit, three
from each administrative unit, and provides the court with insights
on court administration from the practitioners’ perspective.

Structure of Circuit Staff

The administrative units plan proposed the expansion and
gradual dispersion of court staff operations as well as decentraliza-
tion of administrative authority. Decentralization will proceed in
two phases. First, the court will be required to divide its staff into
three groups, one for each administrative unit. Second, the circuit
staff will be physically dispersed to the administrative units to pro-
vide more direct service to the members of the court and the bar in
those areas.

Although divisional offices providing limited services were es-
tablished in Los Angeles and Seattle, the primary staff of the
clerk’s office has remained in San Francisco. Until recently, and
throughout the period of this study, the case-management functions
of the court were handled by five docketing teams. Three teams
were responsible for most of the case-processing functions for civil
appeals arising from the three administrative units.® Criminal and
agency appeals, which require expedited handling or special record
preparation, were dealt with by separate case-management teams
not organized by region. In January 1983, the criminal-case team
was disbanded, and its duties were assumed by the three teams
serving the geographical units. Specialized functions, such as
management of motions and preparation of statistical reports for the

* A sample processing schedule can be obtained from Information Services,
Federal Judicial Center.
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Administrative Office of the United States Courts, are handled by
deputy clerks.

Consideration of further decentralization of the clerk’s office
has been postponed while the court improves the services provided
by the divisional offices: Divisional office staffs have been in-
creased, local filing of documents may be permitted, and the court
is developing a system that will permit electronic docketing of ap-
peals in the divisional offices. Separate arrangements are being
made to permit attorneys and the public to have access to court files
within one day of the request. After these changes are imple-
mented, the court will then determine whether further decentraliza-
tion is required. The clerk’s office also is extensively involved in
the automation of case-management activity.

As suggested in the description of the Innovations Project pro-
grams, the staff attorneys’ office is critical to their success.* The
central legal staff consists of thirty attorneys and fifteen externs and
supporting personnel. All of the staff attorneys, including the staff
director, serve a limited tenure with the court. The director of staff
attorneys serves a term of two years, with a possible extension of
one year; staff attorneys serve one to two years. The central legal
staff is divided into six groups: a prebriefing conference/civil mo-
tions division, a criminal motions division, three multiple specialty
divisions that handle the preparation of cases through the inventory
and screening functions, and an administrative division. The office
is unique in the degree of responsibility it exercises in the manage-
ment and coordination of cases filed in the circuit.

* The role of the central legal staff in appellate courts has been the subject of a
wide variety of publications. An early review of these issues is found in D. J.
Meador, Appellate Courts: Staff and Process in the Crisis of Volume (National
Center for State Courts 1975). An examination of the roles of staff attorneys in
the federal circuit courts is found in D. P. Ubell, Report on Central Staff
Attorneys’ Offices in the United States Courts of Appeals, 87 F.R.D. 253
(1980). The development of the role of staff attorneys in the United States
Court of Appeals for the Ninth Circuit is discussed in Hellman, Central Staff
in Appeliate Courts: The Experience of the Ninth Circuit, 68 Calif. L. Rev.
937 (1980).
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Prebriefing conference attorneys become involved in the man-
agement of civil cases soon after the cases are docketed by exam-
ining the filing information and convening conferences in certain
cases. The conference attorneys are available to guide the prebrief-
ing process and to answer questions concerning court practices and
expectations. With the assistance of staff law clerks, they also han-
dle all contested civil motions filed in the circuit. Criminal motions
attorneys process motions arising from criminal appeals, federal or
state habeas corpus proceedings, civil rights actions brought by
prisoners, and attorney fee requests. Both civil and criminal mo-
tions attorneys prepare weekly calendars for the judges assigned to
the motions panels. Finally, the staff attorneys’ office is responsi-
ble for calendaring cases for submission and clustering similar
cases before the same panel.

All other attorneys on the central legal staff, except the staff di-
rector and the deputy directors, are assigned to one of the three
multiple-specialty divisions, which are directed by experienced at-
torneys who review the work of the law clerks. The various areas
of federal law have been divided among the three groups to allow
each to develop a degree of specialization while maintaining an in-
teresting mix of cases. Table 1 shows the allocation of areas of
federal law among the divisions.

The three divisions are responsible for the inventory and as-
signment of weights to cases, identification of and preparation of
bench memoranda for cases to be submitted without oral argument
and occasionally for cases to be argued, and assistance in the
drafting of proposed dispositions. The inventory process, which
takes between thirty and sixty minutes, involves several steps.

Approximately forty-five cases are forwarded each week. Staff
law clerks, who work for the entire court rather than for individual
judges, first review the cases for jurisdictional defects. If defects
are found, the case is immediately referred to the judges sitting on
the motions panel for consideration of dismissal. If no defects are
found, the issues raised by the appeal are classified using an elabo-
rate system of codes to indicate the areas of law addressed in the
appeal. (Copies of the jurisdictional checklist and inventory card
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TABLE 1
Alocation of Issues Across Divisions in the Staff Attorneys’ Office
Division I Division II Division III
Criminal

Double jeopardy Confrontationclause Criminal discovery
Evidence* Crimes and defenses* Guilty pleas*
Search and seizure* Cruel and unusual punishment Judicial and prosecutorial misconduct
Self-incrimination* Grand jury and indictments Jury instructions

Right to counsel* Jury selection and deliberations

Probation and parole
Sentencing and punishment*
Civil
Admiralty Antitrust Article ITII
Banking and consumer law Communication Employmentdiscrimination*
Bankruptey Copyright (Title VII & ADEA)
Condemnation law Energy Environmental law
Constitutional law (except Government licenses and employment Failure to prosecute*
procedural due process) Immigration Habeas corpus procedure

Freedom of Information Act Patents Indian law
Government contracts Procedural due process Labor law*
Military law Publiclands Section 1983 procedures*
Tax* Securities
Tortclaims and immunities* Social Security*

Trademarks

Transportation

*The issues with asterisks are high-volume issues. A division member would spend a large proportion of time working in these areas.
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and a summary of the issue codes used by the staff attorneys are
available from Information Services, Federal Judicial Center.) As
many as ten issues may be coded. The staff law clerk then assigns
a weight to each case. The court uses five categories—1, 3, 5, 7,
and 10—to indicate the relative amount of judicial time and atten-
tion required to resolve the case. There is a presumption that civil
and agency cases are 5-weight cases, and criminal and habeas cor-
pus cases are 3-weight cases, with individual cases adjusted up or
down to account for factors resulting in greater difficulty or sim-
plicity. Cases likely to serve as precedents are assigned greater
weights. Finally, the staff law clerk prepares a brief narrative de-
scription of the issues presented by the parties to facilitate easy
recognition of the unusual characteristics of a case. The issue
codes, weights, and other administrative information about the case
are entered into a computer data base maintained by the staff attor-
neys’ office to permit quick and accurate access.® Staff attorneys
make the critical decision concerning placement of the case on the
oral argument calendar or the screening calendar, where the case
will be considered on the briefs.

The divisions have little further involvement with the prepara-
tion of cases destined for oral argument. Occasionally these cases
are returned to the staff for further development after oral argu-
ment, but for the most part they become the responsibility of the
assigned judges and their individual law clerks. Staff attorneys deal
more with approximately one-fourth of the cases, which are placed
in the Screening Program for consideration without oral argument.
After inventory and assignment of a case to the Screening Program,
the staff attorneys prepare a bench memorandum, which helps the
judges make a faster ruling by providing guidance to the case
materials required to resolve the appeal. The memorandum takes
about three days to prepare; it informs the panel of the procedural
posture of the case, contains a full discussion of the relevant facts,
issues, and arguments, cites relevant legal authorities, and provides
an analysis leading to the recommended result. Although the bench

5 Responsibility for maintaining the staff attorneys’ data base was recently
transferred to the clerk’s office.

221



Part One: Case Management

memorandum is not a draft disposition, it often provides the basis
for the eventual determination. The bench memorandum, issue
classifications, and case weights are reviewed by the attorney who
directs the division and may be discussed in weekly division meet-
ings. Judges occasionally request that the staff attorney who pre-
pared the memorandum also prepare a draft opinion.

The work of the staff law clerks varies, based on the needs of
the court. In general they complete four to six bench memoranda or
seven to eight substantive motions memoranda each month, de-
pending on the difficulty of the cases assigned. They are also ex-
pected to inventory approximately ten cases each month and write
any draft dispositions on cases for which they prepared the bench
memorandum. When their assignments are completed, the law
clerks are given the opportunity to work on more complicated
cases. Upon request of a judge, the clerks are permitted to work
with individual judges in need of temporary assistance. Law clerks
also review unpublished decisions of the circuit and recommend
publication of those with precedential value, and work with the
staff attorneys on special projects, such as reviews of various areas
of the law.

The circuit recently considered whether the personnel of the
staff attorneys’ office should be dispersed as part of the decentral-
ization process under the administrative units plan. The Prebriefing
Conference Program has been expanded throughout the circuit,
with the conference attorneys visiting the larger cities of the circuit
on a regular basis and holding telephone conferences in cases filed
from the less populated districts. The court decided that the duties
of the staff attorneys’ office are better performed by a single office
located in San Francisco, as the specialized knowledge of a large,
centrally located staff outweighs the benefits of dispersion.

Aufomation

Automation of various administrative activities is not covered in
this study, but it has had a great effect on circuit productivity. The
Ninth Circuit has made extensive use of automated operations,
making it a leader among the federal circuit courts in developing
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appellate case-management systems.®* When asked about recent im-
provements in the circuit, more than one judge mentioned the in-
troduction of word processing and other automated systems first.

The use of automation begins when an appeal is filed. Once a
case is docketed, every significant activity is entered into the auto-
mated record system and is available for inspection. Automated
programs are used to monitor lapses in case activity, including fail-
ure to pay filing fees, nonreceipt of the case record, and lateness of
briefs. The clerk’s office closely monitors case events, resulting in
the dismissal of twenty to thirty appeals each month for failure to
prosecute.

Automated systems also calendar cases for oral argument. The
Ninth Circuit sets up to forty-five argument panels each month in
three or more locations. The computer program arranges the panels
so that each judge is scheduled to sit with each other judge and in
each city an equal number of times. Then, based on the case
weights and issue codes, the program assigns cases to “clusters,”
ensuring that the difficulty of the clusters is approximately equal
and that all available cases presenting the same issue are included in
the same cluster and are presented to the same panel. The program
also lists all cases calendared in the preceding year that raised the
same issue. Cases with high statutory priority receive preferential
calendaring; the age of the cases awaiting calendaring in the three
administrative units should remain approximately equal. The case
clusters are matched with panels at random.

The court has also developed an automated system to monitor
the progress of a case under submission. Once it is calendared, the
case becomes the responsibility of the three judges to whom it has
been assigned. The presiding judge assigns bench memoranda to
the panel members, and the memoranda are circulated to the other
panel members during the week prior to the argument. Unless the
case is submitted on the briefs, oral argument is heard, and the
judges confer and reach a decision. The presiding judge informs

¢ A review of the use of automated systems by the Ninth Circuit Court of
Appeals is found in N. Lateef, Keeping Up with Justice: Automation and the
New Activism, 67 Judicatyre 213 (1983),
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the clerk’s office which of the three judges on the panel will pre-
pare the opinion, and each judge informs the clerk’s office as the
opinion is circulated. This information is used to prepare a monthly
report of each judge’s backlog of uncirculated opinions, permitting
the chief judge to take action to relieve overburdened judges with-
out waiting for the problem to be brought to his attention. Upon the
judges’ approval or the development of dissenting or concurring
opinions, the disposition is filed and the case is closed, subject
only to the granting of a petition for rehearing.

The introduction of word-processing systems has greatly eased
the work of the individual judges and their staffs, resulting in a no-
ticeable increase in efficiency in drafting and editing judicial dispo-
sitions. The court may have hundreds of draft dispositions in cir-
culation at one time, and mail delivery may take a week. The word-
processing systems of the circuit, connected following this study,
permit electronic mail between chambers. Orders, draft opinions,
revisions, concurrences, and dissents circulate easily throughout
the circuit. The court plans to install optical copy readers, which
scan typewritten text, to permit rapid transmission of emergency
motions and other high priority documents among Seattle, San
Francisco, and Los Angeles.

Recently the Ninth Circuit Court of Appeals became one of
three pilot courts used in the development of a decentralized, auto-
mated case-management system that will permit greater monitoring
and control of cases. This system will replace paper dockets with
an automated data base containing uniform entries; paper copies of
the docket sheets will be produced only as needed. The judges of
the court will have access to the system in chambers through their
word-processing terminals, and staff attorneys and other court per-
sonnel will have access for case-management purposes. This sys-
tem should also permit an expansion of services to the divisional
offices of the clerk’s office.

IV. Increased Oral Argument Calendar

The most notable changes in the administration of the Ninth
Circuit reflected the commitment of the judges to review and decide
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more cases. Simple cases that were to be decided without oral ar-
gument were placed on a separate decision track and referred to one
of eight permanent panels whose three members would consider
the case without convening. This process, known as the Screening
Program, is discussed in the next chapter. The more difficult cases
were placed on the oral argument calendar, as in the past, but the
court agreed to sit for more days of oral argument and to hear a
calendar of greater weight.

Before the adoption of the Innovations Project, each judge
usually sat for forty days of oral argument per year—four days per
month for ten months. Each day of oral argument was composed of
approximately five cases totalling sixteen points in difficulty, based
on a weighting system that estimated the amount of judicial effort
and attention required to review the materials and draft the disposi-
tion. As part of the Innovations Project, the members of the court
agreed to increase the number of cases they considered by sitting
for oral argument for forty-five days—five days per month for nine
months each year. The daily argument calendar was increased in
difficulty from sixteen to eighteen points. To accommodate these
increases and to reduce the burdens and expense of travel, the
members of the court agreed to sit together as a panel for the full
week of oral argument rather than change panel membership at the
end of each day.” The willingness of the Ninth Circuit judges to sit
for more days of oral argument and to hear more cases each day is
the most compelling evidence of their commitment to reduce the
backlog of cases awaiting argument.

7 The increase in the number of oral argument days—12.5 percent, from forty
to forty-five days—along with the increased difficulty of the daily oral
argument calendar—12.5 percent, from sixteen to eighteen points—was
expected to increase the number of cases disposed of after calendaring by 25
percent. However, these projections assumed that the increase in the weight of
the daily calendar would be reflected in additional cases. As described later in
this chapter, the introduction of the Screening Program and a reinterpretation of
the case-weighting system resulted in oral argument calendars comprising fewer
cases than expected, though the argument calendars were much more difficult
than before.
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This chapter describes in detail these changes in the argument
procedure, related changes in publication practice, and the means
used to ensure consistency of decisions within the circuit, with
particular emphasis on the limited en banc panel.

Calendaring

Implementation of the increased oral argument calendar was
relatively easy. Within the inventory and calendaring systems de-
scribed in chapter 3, in order to reflect the authorized increases in
the oral argument calendar, the court restructured the computer
programs that cluster the cases and assign judges to panels. The
judges modified their schedules to permit spending a full five days
at the designated site of the oral argument and made changes in the
administration of their chambers to accommodate the increased
number of cases they would be hearing.

There was considerable variation in the way individual judges
handled the increased argument calendar. Although most judges sat
five days a month for nine months, some judges sat for fewer
months, while several judges continued to sit for ten months but
heard cases under the more demanding five-day calendar. One
judge continued to sit for four-day calendars, but for eleven
months. There continued to be a considerable amount of panel
switching by judges to accommodate scheduling difficulties that
arose after the panel assignments were made.

The additional five days of oral argument each year
underrepresents the increase in the judges’ workload. Because the
court increased the difficulty of the daily oral argument calendar
from 16 to 18 points, there was a 90-point calendar for the five
days of oral argument. Measured on an annual basis, the weight of
the oral argument calendar was increased by 27 percent, from 640
to 810 points. Many of the judges commented that the 18-point
daily calendar is much more demanding than the 16-point one be-
cause the simpler lower-weight cases are being diverted to the
Screening Program. The change in the point system appears to
have influenced the mix of calendared cases by making the overall
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burden more difficult, rather than simply increasing the number of
cases argued each day.®

The growing number of case dispositions increased the poten-
tial for conflicts within the circuit and in the development of circuit
law. Several steps were taken to avoid such problems. First,
calendaring practices were modified to place cases with the same or
similar issues on an argument calendar to be decided by a single
panel. Approximately eleven weeks before a scheduled argument
calendar, a computer-generated list of cases that are likely to go on
the calendar is prepared. Cases are selected on the bases of age and
statutory priority. The computer also generates a list of cases ready
for argument that were identified in the inventory process as in-
volving issues similar to those raised in the cases tentatively placed
on the oral argument calendar. Staff attorneys compare the charac-
teristics of tentatively calendared cases with similar uncalendared
cases, with all cases calendared during the previous twelve months,
and with all cases still under submission that have the same primary
issue code. Cases are then calendared so that (1) cases raising sim-
ilar issues, that would be on the same calendar anyway, are placed
before the same panel and (2) cases that would not be on the same
calendar are placed before the same panel if they raise the same or a
very similar issue; notice is sent to counsel informing them of the
joint calendaring to allow them to improve their preparation for ar-
gument. (A copy of the notice sent to counsel in related cases is
available from Information Services, Federal Judicial Center.)
Criminal cases, expedited cases, and cases with a statutory priority
that raise similar issues often cannot be calendared together because
each case is placed on the first available calendar, before a subse-
quent related case has been inventoried. In such instances the rela-

& Although it is clear that the increased calendars are more burdensome, the in-
crease in their weight must be interpreted with caution. The weights assigned
do not reflect the cases” absolute difference in difficulty; that is, one 7-weight
case may be more difficult than two 5-weight cases. In general, the weights are
intended to reflect only the relative difficulty of the cases. Furthermore, the
case-weighting system appears to have altered slightly after the adoption of the
changes in the oral argument calendar and Screening Program, making
comparison during this period especially difficult.
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tionship is noted on the inventory card so that subsequent panels
are aware that a case raising a similar issue is pending.

A second step taken to avoid conflicts in the development of
circuit law was to rely less on dispositions by visiting judges. Be-
fore the Innovations Project, the Ninth Circuit made extensive use
of visiting judges to assist in the disposition of the backlog of
cases, and this reliance increased following delays in filling the ad-
ditional judgeships authorized in 1978. However, heavy use of
visiting judges makes it more difficult to maintain consistency of
opinion than if only active and senior judges are sitting. Further-
more, because many visiting judges face heavy workloads in their
home courts, presiding judges often are reluctant to give them their
full share of writing assignments. The decision to rely less on vis-
iting judges, thereby forgoing one of the traditional resources used
to overcome a case backlog, indicates the priority the court placed
on maintaining consistency in the development of law within the
circuit during a period of increased calendaring.

Effect of the Increases in Oral Argument Participations

Following the Innovations Project, the number of cases sub-
mitted to oral argument panels dropped slightly, from 2,246 in
1981 to 2,109 in 1982 (see table 2). This is partially due to the
number of cases diverted to the Screening Program. However, the
decrease disguises an increase in participations by active circuit
court judges and a dramatic decrease in participations by visiting
judges. The figures for 1980 and 1983 are somewhat misleading;
for most of 1980 there were several vacancies on the court, while
in the latter half of 1983 the backlog of cases awaiting calendaring
had been eliminated, and the number of oral argument calendars
was reduced accordingly.

The comparison between 1981 and 1982, before and after the
increased oral argument calendar was implemented, is the most in-
formative. During this period, the number of oral argument partici-
pations by active circuit court judges increased 10 percent while the
number of participations by visiting judges was reduced by more
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TABLE 2
Oral Argument Participations
1980 1981 1982 1983
Total cases 1,883 2,248 2,109 1,839
Total participations® 5,645 6,731 6,310 5,502
Participations by:
Senior judges 568 401 428 377
Visiting judges 1,498 1,690 761 847
Activejudges 3,579 4,640 5,121 4,278
Average participations
by active judges® 180 202 223 186
Lead/single cases® 1,428 1,659 1,594 1,441
Lead/single participations 4,283 4972 4,772 4,312
Participations by:
Senior judges 377 313 344 303
Visiting judges 1,123 1,230 573 659
Activejudges 2,783 3,429 3,855 3,350
Average participations
by active judges® 140 148 168 146

“These figures do not include participations in en banc proceedings. There were eight en banc cases
terminated in 1981, twelve in 1982, and thirteen in 1983, with each case decided by a panel of eleven
active judges. The number of oral argument participations adds to less than three times the number
of cases due to missing data for participating judges.

"During 1980 six of the judgeships in the circuit remained unfilled for portions of the year. The
number of active-judge participations include judges who did not serve the full year, while the
number of average participations only includes judges who were in active service at the beginning of
the year.

“During the period reported in these tables, the Ninth Circuit Court of Appeals followed practices
in defining cases as “consolidated cases” or “cross-appeals” that were inconsistent with the standards
specified by the Administrative Office and presumably used by the other circuits. This issue is dis-
cussed in greater detail in chapter 7. Although the figures reported here are accurate for comparisons
of relative changes in the performance of the circuit zcross years, they underestimate the actual
number of oral argument participations in lead and single cases and are not valid for comparison with
similar measures of other circuits.

than half. Oral argument participations by senior judges increased 7
percent. A similar pattern emerges when only lead cases are exam-
ined: Oral argument participations by active and senior judges in-
creased 13 and 10 percent, respectively, while participations by
visiting judges were reduced by more than half.” Among the judges

® The difficulties of accurately determining the number of lead and single cases
are discussed in chapter 7. Although there was some discrepancy between the
definition used by the Administrative Office and the implementation of this
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themselves, participations varied widely. In 1982, for example,
five active judges participated in fewer than 208 cases involving
oral argument while five others participated in more than 248.

As already stated, the higher number of case participations is
not a complete measure of the increased difficulty of the oral argu-
ment calendar. From 1981 to 1982, the average weight of argued
cases increased from 3.8 to 4.1, suggesting that the typical case re-
quired more judicial effort than in the year before the increased ar-
gument calendar. Some of the change may be due to a shift in the
measurement scale during this period, but since the simpler cases
submitted to the oral argument panels prior to 1982 were being di-
verted to the screening panels after 1982, it appears that not only
were the active circuit court judges hearing more oral arguments,
but the calendars themselves were composed of more difficult
cases.

The judges of the Ninth Circuit were able to increase their par-
ticipations in oral arguments without greatly increasing the median
disposition time. Initially, there was some concern that the backlog
would simply shift from cases awaiting argument to cases awaiting
disposition. However, as more members of the court were able to
catch up on their writing assignments during the extra time off
permitted by the shift from a ten-month to a nine-month calendar,
the backlog of cases awaiting disposition diminished. Median dis-
position increased from 76 to 79 days in 1982 and dropped to 72
days in 1983.1°

Several criteria govern the processing of dispositions. First,
criminal cases are given priority over all other cases. Second,
judges are to give priority to the review of draft dispositions by
other panel members and are to act on those draft dispositions

standard by the staff of the Ninth Circuit, the standard used by the staff did not
vary throughout the period examined in this report.

10 At the time of these computations several of the cases argued in 1982 and
1983 were without disposition dates. The reported median dates include an ad-
justment for these missing data by assuming that the elapsed time for all of the
cases awaiting disposition will exceed the reported medians, a reasonable as-
sumption because these data were collected in April 1984, which fell after the
median.
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within seven days of receipt. The presiding judge of the panel is
directed to contact the assigned judge when the disposition in a
criminal case is not circulated within sixty days, and to contact any
visiting judge who has not circulated a disposition within ninety
days of assignment or not acted on another judge’s proposed dis-
position within thirty days. If two judges have agreed on a
disposition, and the third judge has not indicated a position or cir-
culated a proposed concurring or dissenting opinion within sixty
days, the majority may, after providing ten days’ notice to the third
judge, file the disposition with a notation that the third judge may
file a separate statement at a later date."

In addition to the increased argument calendar, the court
adopted a series of reporting practices for monitoring the progress
of cases argued and awaiting disposition. Every month the clerk’s
office prepares reports for the individual judges indicating the sta-
tus of each assigned case. Another report, which helps presiding
judges monitor the progress of their panels’ cases, lists those cases
awaiting disposition, the assigned judge, and the circulation date, if
any. A special report on criminal cases also is prepared. Finally, a
report for the chief judge summarizes the total number of cases as-
signed to each judge, the number that have been circulated, and the
length of time they have been in circulation. A copy of this report is
sent to each judge, and the administrative chief judges review the
status of the cases in their districts that have been pending more
than six months.

The court also adopted a policy that permits the chief judge to
relieve of further calendar duties a member of the court who falls
behind in preparing dispositions. (The general order expressing
this policy can be obtained from Information Services, Federal Ju-
dicial Center.) At the discretion of the chief judge, a judge may be
relieved of all calendar duties or assigned to fewer panels when one
or more of the following criteria are met:

' Copies of the general orders regarding the monitoring of dispositions and the
filing of majority opinions can be obtained from Information Services, Federal
Judicial Center.

231



Part One: Case Management

1. Two or more cases not presently in circulation were as-
signed to the judge for preparation of a disposition over
nine months earlier.

2. Five or more cases not presently in circulation were as-
signed to the judge for preparation of a disposition over six
months earlier.

3. Twenty or more cases not presently in circulation have been
assigned to the judge for preparation of a disposition.

In the two years following the Innovations Project, only one judge
was taken off the calendar, and only for a brief period of time.

Almost all of the judges mentioned during the interviews that
the new oral argument calendars were a heavy burden, and that sit-
ting together as a panel for the full five days of argument made the
task manageable. A five-day panel facilitates discussion and the al-
location of writing assignments among the judges. However, it
also limits the opportunity to sit with every other judge; under the
best circumstances, it takes more than one year for each judge to sit
with every other member of the court. Most of the judges believed
that their greater familiarity with other panel members’ decision-
making processes, gained from the five-day panel, offset the di-
minished opportunity to sit together frequently. The extended time
period results in more efficient panel deliberations, a better working
rhythm, and a collegiality based on a more thorough understanding
of the other panel members. Although no judge was opposed to the
fixed panel system, several of the judges did not endorse the
change, indicating that consistently sitting with the same panel
members made very little difference and was of doubtful benefit.
One judge mentioned that the slower rotation of panel membership
would make it difficult for new judges to become acquainted with
other members of the court.

The increased burdens of the oral argument calendar have
changed the way some judges allocate their time. A number of the
judges said they now have less time to read slip opinions, edit and
supervise law clerk assignments, polish their own opinions, edit
the draft opinions of other judges, prepare for oral argument, and
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pursue independent writing and other outside professional activi-
ties. Other judges mentioned that they have less time to perform all
of their duties, and they attempt to compensate by working longer
hours.

Nevertheless, almost all of the judges indicated that the in-
creased oral argument calendar could be continued as an ongoing
program. Sixteen of the judges believed that the court was at the
upper limit of oral argument participations, two indicated they
could hear argument in more cases, and four believed that the
proper limit had been exceeded and the quality of judicial consider-
ation was suffering.’

Publication of Opinions

As part of the package of innovations, the members of the court
agreed to publish fewer and shorter opinions, a policy that had its
greatest effect on cases submitted for argument. The court reaf-
firmed its practice that a full opinion, as opposed to a memoran-
dum, should be written only if the panel specifically determines that
an opinion is necessary and should be published under the stan-
dards of local rule 21. Local rule 21 contains a presumption against
publication, which is overcome when a case—

1. Establishes, alters, modifies, or clarifies a rule of law, or

2. Calls attention to a rule of law which has been generally

overlooked, or

3. Ciriticizes existing law, or

4. Involves a legal or factual issue of unique interest or sub-

stantial public importance, or

5. Relies in whole or in part upon a reported opinion in the case

by a district court or an administrative agency, or

12 At the time of the interviews, the judges of the Ninth Circuit Court of
Appeals believed that the combined effect of the Innovations Project and their
increased workload had resulted in a total of case participations that ranked the
court among the most productive federal appellate courts in the country. The
Ninth Circuit actually ranks in the middle. It is possible that this
misunderstanding affected the judges’ responses to questions concerning higher
rates of case participations.
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6. Is accompanied by a separate concurring or dissenting ex-
pression, and the author of such separate expression desires
that it be reported or distributed to regular subscribers.

Typically, in the conference immediately after an oral argument, the
panel determines whether the disposition of the case they have just
heard should be published. In addition, the staff attorneys review
unpublished opinions and recommend publication in appropriate
cases, including those cases that involve apparent intercircuit
conflicts. From August 1979 to April 1982, the staff reviewed ap-
proximately one hundred unpublished dispositions each month; it
recommended publication of forty-two opinions, an average of
slightly more than one opinion per month, and the court published
twenty-two of them. The most common reason for suggesting
publication was that the unpublished memorandum relied on out-
of-circuit opinions as the authority for a controlling question.

Table 3 illustrates the shift in publication practice that occurred
during this period. From 1981 to 1982, the proportion of cases
with published opinions dropped from 40 percent to 36 percent,
because of the lower proportion of signed opinions. It is not clear,
however, that the decrease is due to the court’s commitment to
publish fewer opinions undertaken as part of the Innovations Pro-
ject or simply to the continuation of a trend toward nonpublication
that had already begun. Between 1980 and 1981—before the Inno-
vations Project—the proportion of published opinions had dropped
by an even greater amount.

Although there is no convenient way to determine if the lengths
of the published opinions have decreased as well, most of the
judges interviewed believed that they had. One judge suggested that
the increased argument calendar resulted in a growing reliance on
the work of law clerks, which in turn has caused an increase in the
opinions’ lengths. A few judges also commented on apparent in-
consistencies in publication policies across panels, though all of
these practices appear to be within the broad standards set by local
rule 21. Publication policy and practice is a sensitive topic, and
some of the judges questioned whether opinion length is an appro-
priate topic for the establishment of court policy. The effect of the

234



Administration of Justice in a Large Appellate Court

court’s commitment to reducing the length of published opinions
remains an object of speculation.

TABLE 3
Publication of Dispositions in Argued Cases
1980 1981 1982 1983°

Published 47% 40% 36% 3%

Signed 41% (769 36% (726) 32% (707> 32% (589)

Per curiam 6% (118) 4% 81 4% (96) 5% (84)
Unpublished 53% 60% 64% 63%

Memoranda 45% (845} 55% (1,128) 58% (1,284) 59% (1,091

Order 8% (152) 5% (94) 6%  (121) 4% (82)

“These figures do not include the 140 cases submitted in 1983 for which disposition information
was missing at the time of the study. Since unpublished dispositions are reported more quickly, it is
reasonable to assume that a greater proportion of the missing cases will be disposed of by published
opinion. Even if it is assurned that all of the cases with missing information will have published opin-
ions, the proportion of published opinions in 1983 will not exceed 40 percent.

The Limited En Banc Procedure

The most novel innovation adopted by the Ninth Circuit Court
of Appeals was the limited en banc procedure. Under section 6 of
public law 95-486, the Omnibus Judgeship Act of 1978, any circuit
court with fifteen or more active members is permitted to “perform
its en banc function by such number of members of its en banc
courts as may be prescribed by rule of the court of appeals.” The
Ninth Circuit adopted local rule 25 . . ., which provides for hear-
ings and rehearings en banc by special panels of eleven judges,
consisting of the chief judge, or next most senior active judge, and
ten judges drawn by lot from the active judges of the court. Any
active judge whose name has not been drawn for any of three suc-
cessive en banc cases is automatically placed on the next en banc
panel. Active judges who served on the three-judge panel that heard
a case subsequently taken en banc receive no priority for placement
on the en banc panel.®

13 Visiting judges are not eligible to sit on the limited en banc panel. Initially,
senior judges also were not eligible to sit, but this policy was recently changed
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The chief judge has served on all but one of the first thirty-
seven limited en banc panels. The remaining twenty-one active
judges who have been in service since the adoption of the proce-
dure have served on an average of seventeen panels. The two
judges with the most frequent service have appeared on twenty-one
panels each, while the judge with the least frequent service has ap-
peared on eleven. The rule that automatically places a judge on the
panel if he or she has not served on the three previous panels has
been invoked fifty-five times.

Apart from the selection of the members for the en banc panel,
the process functions much as in the past. Any party may suggest
and any active judge may request that a case be heard or reheard en
banc. All active judges may vote on taking a case en banc and all
members of the court, including visiting judges who participated in
the three-judge panel that heard the case, are kept informed of the
voting."

After a case is accepted for hearing or rehearing en banc, only
those members selected for the en banc panel are included in the
distribution of material and in deliberations. When the members of
the panel have reached their decisions, the most senior judge in the
majority assigns the drafting of the opinion. The court closely
monitors the preparation and circulation of the majority and sepa-
rate opinions. Judges assigned to draft opinions may request to be
taken off the regular argument calendar. Once the opinion is filed,
any party may suggest and any active judge may request that the
case by reheard by the full court. If a majority of all active judges
not recused agree, the case may be reargued and submitted to the
full court. . ..

From August 1980—the date the court adopted the limited en
banc procedure—to July 1984, the court voted to hear thirty-seven
cases en banc. Administrative Office reports reveal that in the three
years following the adoption of the rule, twice as many en banc

to permit senior judges who were on the original three-judge panel to elect to
have their names placed in the en banc pool.

14 At first, an affirmative vote of a majority of all active judges was required to
take a case en banc. This policy was recently changed to require a majority of
all active judges who are not recused.
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appeals were disposed of as in the three years prior to its adoption,
though the increase in the size of the court during this period makes
it difficult to attribute this change to the procedure alone. In the
twenty-six en banc cases decided at the time of this study, an aver-
age of 175 days elapsed from the date of submission to the en banc
panel to the date of its decision, compared with an average of 349
days in the ten cases decided en banc in the two years preceding the
adoption of the limited en banc rule. There has been no request by a
judge and only one suggestion by a party for a rehearing before the
full court.

All but one of the active members of the court agreed that the
limited en banc panel is a satisfactory substitute for the full en banc
procedure. Several of the judges mentioned the practical difficulties
that the court would face in convening all of its active members and
indicated that there is a greater willingness by the judges to call for
an en banc hearing under the new rule. There was, however, con-
siderable variation in the willingness of individual judges to call for
a rehearing en banc. Several of the judges admitted that they had
been skeptical of abandoning the traditional en banc procedure,
with participation by the full membership of the court; however, the
opportunity for any member of the court to call for an en banc in-
volving all active judges was viewed as the proper safeguard to en-
sure that a decision represents the majority opinion of the judges of
the circuit. There have been several close votes under the limited en
banc procedure, but, as evidence of the court’s acceptance of the
procedure, the judges repeatedly stated that there has not been a
single recommendation for a full en banc panel following a decision
by a limited one.

Several members of the court suggested that the limited mem-
bership of the en banc panels has affected the nature of the deliber-
ations. Those selected to serve on the limited panels appear to feel
an obligation to ensure that the views of all members of the court
are represented in the deliberations. In fact, two judges, including
the judge who did not endorse the limited en banc procedure, men-
tioned that in some cases it has been difficult to restrict the deliber-
ations to the members selected for the panels. Viewpoints held by
members not selected for the en banc panel are often addressed in
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the majority or accompanying opinions and can therefore be con-
sidered by the Supreme Court if the case is pursued on appeal. The
likelihood that such cases will be appealed to the Supreme Court
also was cited by several judges as a reason for the acceptance of
limited en banc decisions by members in the minority.

Most of the judges stated that the limited en banc procedure
would be appropriate for a court smaller than the Ninth Circuit
Court of Appeals if it has difficulty convening its full membership.
There was no agreement on the proper size of the limited en banc;
the eleven-member panel was adopted as a compromise during the
development of the rule, and a difference of opinion persists. When
the Hruska Commission recommended the limited en banc, it sug-
gested that the panels be composed of at least a majority of the
members of the court. This restriction was not adopted by
Congress when it authorized the procedure, and the size of the lim-
ited en banc panels is not expected to change as the court increases
in size.

V. Submission-Without-Argument Program

The most notable and controversial departure from past practice
in the Ninth Circuit was the development of separate panels to con-
sider cases submitted without oral argument. Although formally
called the Submission-Without-Argument Program, it is commonly
referred to in the circuit and elsewhere as the Screening Program.
Development of the screening panels was intended to increase the
number of cases disposed of without oral argument, and thereby
increase the overall productivity of the court.

The benefits of this program may not be immediately apparent.
Oral argument is rarely heard and in any event would only require
about thirty minutes. The judges must still read the briefs, confer to
the extent necessary, and draft and review the disposition. The
main advantage of the Screening Program is the ease and conve-
nience with which a case can be considered. Judges can examine
the cases and dispose of them in one sitting, without having to re-
examine them when the argument panel convenes. Judges are also
free to consider the cases at any time that is convenient, rather than
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only when the argument panel convenes. This advantage became
especially important to Ninth Circuit judges when increases in the
argument calendar left little time for the regular panels to consider
cases not scheduled for oral argument. However, cases appropriate
for the program must be identified early in the appeal process and
placed on the separate screening track. If inappropriate cases are
placed on the track, they must then be removed and returned to the
clerk to be placed on the oral argument calendar.

The greatest concern about the Screening Program is whether
the cases receive adequate judicial attention; the selection of cases
by staff law clerks makes the concern even more acute. It is diffi-
cult under any circumstances to determine objectively if the degree
of judicial attention is “adequate,” especially in any case that re-
ceives less than the full range of appellate procedures. When this
issue was raised, all members of the court agreed that cases exist in
which oral argument does not aid the deliberation of the panel, and
which require little consultation among the panel members. Al-
though providing oral argument in such cases may serve several
purposes, including ensuring the visibility of the appellate process,
offering it in every case limits the time and attention the court can
devote to cases that are more demanding. The Screening Program
is intended to ensure that both simple and complex cases receive
proper judicial attention and are decided in a way that is appropriate
to the issues raised in the appeal.

The Screening Program was the most controversial of the major
innovations. In 1975 a more limited screening program was aban-
doned when the court modified its calendaring practices to permit
oral arguments of less than thirty minutes.’* However, argument

'3 The Ninth Circuit Court of Appeals also adopted, then abandoned, another
procedure prior to developing the new Screening Program. The Appeals-
Without-Briefs Program was intended to expedite the disposition of civil
appeals presenting familiar and straightforward issues. Instead of briefs, counsel
filed “preargument statements,” which were not to exceed five pages and which
contained a list of citations to principal cases and pages of the record on which
the party intended to rely during oral argument. These appeals were also given a
priority in calendaring and a longer amount of time for argument. The program
was not successful and was abandoned in February 1982, shortly after the
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panels continued to decide approximately 20 percent of the submit-
ted cases without argument. By 1981 the increasing caseload and
greater numbers of staff attorneys caused the court to consider the
reestablishment of a screening program. Some members of the
court were initially opposed, citing the diminished opportunity for
consultation among members of the screening panel. A screening
program modeled after the Fifth Circuit serial-panel procedure was
adopted on a trial basis for six months;" an alternative parallel-
panel procedure was added to permit the individual members of a
screening panel to consult with each other by telephone. Sixty
cases each month were to be referred to the panels (seven to eight
cases each), which would permit the Screening Program to dispose
of approximately 25 percent of the cases decided after submission.
The program fell short of this goal. An average of forty cases
per month were referred, approximately five cases for each panel.
The Screening Program accounted for approximately 15 percent of
the cases disposed of after submission in 1982 and 1983, though
cases decided on the briefs by the argument panels raised the total
proportion of cases decided without oral argument to 25 percent.
The shortfall of cases referred to the program was due to difficulty
in having sufficient numbers of eligible cases and staff law clerks
available at the same time. Toward the end of 1983, when the court
had overcome its backlog and there were no cases waiting to be
calendared, some of the cases that customarily would have been
sent to the screening panels were used to fill up available space on
the oral argument calendar. This decision represents a deliberate

adoption of the Screening Program. For an evaluation of this program, see J.
E. Shapard, Appeals Without Briefs: Evaluation of an Appeals Expediting
Program in the Ninth Circuit (Federal Judicial Center 1984). The state
appellate court program that served as a model for the federal court program is
described in J. A. Chapper & R. A. Hanson, Expedited Procedures for
Appellate Courts: Evidence from California’s Third District Court of Appeal,
42 Md. L. Rev. 696 (1983).

'8 The Screening Program in the Fifth Circuit is described in C. R. Hayworth,
Screening and Summary Procedures in the United States Court of Appeals,
1973 Wash. UL.Q. 257; A. B. Rubin & G. Ganucheau, Appellate Delay and
Cost—An Anctent and Common Disease: Is It Intractable?, 42 Md. L, Rev.
752 (1983).
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choice by the court to provide oral argument to as many litigants as
possible.

Procedures

The Screening Program of the Ninth Circuit relies heavily on
the participation of staff law clerks to identify cases suitable for
screening and to prepare bench memoranda. When the briefs and
other necessary records have been filed, the case materials are sent
to the staff attorneys’ office for review. Staff law clerks examine
the briefs and relevant portions of the record, refer cases with ju-
risdictional defects to the staff attorneys designated to assist with
motions, and prepare the inventory cards described in chapter 3.

Then the staff law clerks, using criteria discussed below, de-
termine if the case should be placed on the traditional oral argument
track or on the screening track. The law clerks are closely super-
vised and are encouraged to consult with their division supervisors
when questions arise. Cases assigned to the screening track are
also reviewed in the divisional meetings after the law clerks have
completed the initial processing.

When a case is placed on the screening track, counsel for both
parties are notified that the court is considering submission without
argument; they are given ten days from the receipt of the notice to
present a statement setting forth the reasons why oral argument
should be heard in the case. During the first two years of the
Screening Program, at least one attorney objected to the submission
of the case without argument in 22 percent of the cases. Any
objection raised by counsel is forwarded with the case materials to
the judges on the screening panel. All three judges must agree that a
case can be properly decided on the screening track or the case is
returned to the clerk’s office for placement on the next oral argu-
ment calendar. A dissent by a panel member in a case submitted on
the screening track is permitted only in cases in which counsel has
not objected to the submission without oral argument. If there has
been an objection by counsel in a case in which a panel member
wishes to dissent, the case must be returned to the clerk’s office
and placed on the next oral argument calendar.
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Work on the bench memorandum receives the highest priority
among the duties of the staff law clerks. As in cases designated for
oral argument, the purpose of the memorandum is to inform the
screening panel members of the procedural circumstances, basic
facts, relevant testimony and authorities, and issues and arguments
raised in the case, thereby giving them the opportunity to review
the materials and decide the case in a brief period of time. The
bench memorandum prepared for a screening case frequently con-
tains more information on the facts and authorities than an oral ar-
gument bench memorandum. The staff law clerks do not prepare
draft dispositions in screening cases, though in a number of in-
stances the panel has returned cases to the law clerk who prepared
the bench memorandum and has requested a draft disposition con-
sistent with the determination of the panel. Portions of the bench
memorandum are frequently incorporated into the panel’s decision.

A staff law clerk usually takes three or four days to review the
materials, complete the inventory forms, prepare the bench memo-
randum, and provide whatever further support the panel requires in
each screening case. Because each law clerk is responsible for de-
veloping bench memoranda for four screening cases per month, the
monthly limit on the number of cases submitted on the screening
track is determined by multiplying the number of available law
clerks by four; there usually are fourteen law clerks available, so
fifty-six cases can be accommodated in the Screening Program each
month. This upper limit is rarely achieved, however, because of the
difficulty in finding a sufficient number of cases that meet the
screening panel criteria. Cases placed on the screening track must
be the same age as those cases placed on the oral argument calen-
dar. The court decided that the Screening Program should not be-
come a system for expediting appeals.

In addition to the four bench memoranda, the staff law clerks
usually prepare a memorandum for at least one additional case that
has not been designated for the screening panels, assisting a senior
judge, visiting judge, or active judge who has a particularly de-
manding argument schedule. These more complex cases are as-
signed to those clerks who have completed work on the screening
cases. The lack of an opportunity to work on the more challenging
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cases has been identified as a source of discontent among the staff
law clerks.

Selection Criteria

The criteria for diverting cases to the screening panels are well
developed. Cases must meet the standard for submission without
oral argument set forth in rule 34(a) of the Federal Rules of Appel-
late Procedure and repeated in local rule 3 of the circuit. . . . These
standards permit submission of a case without oral argument
when—

1. the appeal is frivolous, or

2. the dispositive issue or set of issues has been recently au-
thoritatively decided, or

3. the facts and legal arguments are adequately presented in the
briefs and record and the decisional process would not be
significantly aided by oral argument.

Cases referred to the screening panels also must be simple and
straightforward enough for a judge to be able to read the briefs and
bench memoranda in a relatively short time and reach a disposition
with confidence. According to the handbook that instructs the staff
attorneys concerning their duties, cases are placed on the screening
track if they satisfy one or more of the following standards:

1. The result is clear. Some cases present issues that have been
recently authoritatively decided by this court or the Supreme
Court. Otherwise, your brief review of the materials may
suggest that the issues raised are wholly frivolous or that
reasonable people would not disagree on the result.

2. The legal standard is established and undisputed. Even
where the result is not clear, the case may be suitable for
submission to a screening panel if the legal standard to be
applied is clear and undisputed and the result is not likely to
be precedential. For example, an appeal may raise the issue
whether police officers had probable cause to search a
closet. Even if the outcome is close, the probable cause is-
sue is straightforward, unlikely to be precedential, and
might suitably be decided without oral argument. On the
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other hand, an appeal raising the novel question whether
police have probable cause to search a particular computer-
ized memory file would be unsuitable for the Screening
Program, not because the legal standard is complex, but
because the disposition might well be precedential.

. The appellant or petitioner is proceeding pro se (and may be

incarcerated). Most appeals filed by incarcerated pro se liti-
gants satisfy one of the first two standards for submission
to a screening panel. You may encounter some appeals filed
pro se, however, that raise issues of greater complexity,
perhaps novel, where the result is not clear. Several factors
should influence your tracking decision.

First, you may select a case for the argument track even if it
cannot be argued. A case is properly assigned to an argu-
ment calendar even if it will not in fact be argued where the
case: (1) would benefit from closer scrutiny in chambers;
(2) would benefit from a face-to-face conference of the three
judges who will decide the case; or (3) is likely to be dis-
posed of by a published opinion.

Second, incarcerated pro se litigants would rarely be re-
leased from custody for the purpose of appearing for oral
argument. If the appeal presents important issues, you
should consider whether the court should appoint counsel to
argue (and perhaps rebrief) the appeal. In appropriate cases,
consult your Division Chief concerning whether you should
draft a suggestion for the sua sponte appointment of coun-
sel. Our office retains a list of counsel who have vol-
unteered to serve pro bono.

. The bus trip test. If the judges agree on one thing, it is that

screening cases should be simple. Stated practically, a judge
should be able to carry all the relevant materials (briefs, ex-
cerpt, and your bench memorandum) on a bus ride com-
mute and decide both that the case is suitable for submission
without oral argument and what the result should be. If
your case does not satisfy the “bus trip test,” it should
probably be placed on the argument track.
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Through discussion at weekly division meetings, the law clerks
have achieved a consistent interpretation of these standards, and
their work is closely monitored. During the first year of the
Screening Program, the staff surveyed the judges as they partici-
pated on argument calendars and asked whether any cases submit-
ted on the argument calendars would have been appropriate for the
Screening Program. Only 18 of 557 cases on the argument calen-
dars were identified as suitable for the Screening Program, and no
case was identified by more than one judge. Furthermore, when the
judges were asked if the staff and its criteria are effective in select-
ing cases appropriate for the Screening Program, all but one judge
indicated satisfaction. Although approximately 18 percent of the
cases are rejected from the program, most of the rejections result
from judges’ objections to the propriety of placing individual cases
on the screening track, and perhaps even from differences among
the panels in standards for rejection, rather than from a failure of
the staff law clerks to implement the criteria of the court.

Screening Panels

Eight three-judge panels consider cases submitted on the
screening track. Membership, which is determined by random
allocation, changes once every twelve months, unlike that of the
argument panels, which changes every month.” Each of the
twenty-three active circuit judges sits on one of the screening pan-
els and two senior judges share the third position on the eighth
panel. Visiting judges do not participate.

Each panel selects either the serial or the parallel procedure for
considering the cases. In the serial procedure, the clerk’s office
sends the case materials and the bench memorandum prepared by
the staff law clerk to one of the three judges on the screening panel.
Each panel member serves as the initial judge on approximately
one-third of the cases. The initial judge then either (1) decides the
case 1s suitable for the Screening Program, drafts a proposed dis-

Y The screening panels in the first year continued until February 1983, for a
term of thirteen months. The panels for 1983 then served an eleven-month
term.
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position, and sends the draft disposition and case materials to the
next judge, or (2) rejects the case from the Screening Program and
returns the case to the clerk’s office for placement on the next
available oral argument calendar.'® Unless the first judge rejects the
case, the second judge on the panel receives the materials next and
either concurs with the proposed disposition and forwards the case
to the third judge or rejects the case from the Screening Program
and returns it to the clerk’s office. The third judge follows the same
procedure and forwards the case to the clerk’s office. The advan-
tage of the serial procedure is that it saves time that would be spent
coordinating discussion of those cases on which the panel members
already agree. When the judges differ, however, the initial judge
may waste time drafting a disposition for a case that the second or
third judge will then return to the clerk’s office for placement on the
oral argument calendar.

In the parallel procedure, the judges receive the case materials
from the clerk’s office simultaneously. The members of the parallel
panels generally confer once by telephone concerning the appropri-
ateness of the case for the Screening Program and discuss any dif-
ficulties or special issues that may need to be addressed in the case.
Although such issues arise infrequently, because of the simple na-
ture of the cases, it is this opportunity for a conference that attracts
panel members to the parallel system. The panel then assigns the
case to one of its members, who prepares a written disposition to
be circulated for approval. This process offers the added advantage
of eliminating cases unsuitable for the Screening Program prior to
the drafting of an initial disposition, though greater coordination of
the panel members’ activities is necessary.

Until recently the serial process was the more popular proce-
dure. In 1982, six of the eight panels chose the serial method; in
1983, it was selected by five of the eight. In 1984, four of the
screening panels chose each procedure, but the practices under each
had been modified. Two-thirds of the judges expressed a prefer-

'® This practice was recently modified to permit the clerk’s office to send a re-
placement case io the screening panels upon receipt of a rejected case. Imple-
mentation of this modification is limited, however, by the availability of
appropriate cases.
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ence for the serial method; more than half of these judges had had
experience with both processes. Supporters of the serial procedure
praised its efficient disposition of a case with one viewing and its
flexibility in permitting consideration of the screening cases at any
convenient time, rather than structuring consideration around a
conference call. Several supporters acknowledged some wasted ef-
fort occurs when a case is rejected after an initial disposition is
drafted, but believed that this loss is offset by the procedure’s ad-
vantages.

One-third of the judges preferred the parallel procedure, with
four of these judges having had experience with both systems. All
of these judges placed great value on the opportunity for confer-
encing. Another advantage cited was the ability to reject
inappropriate cases before drafting a disposition. Procedure prefer-
ence also seems to depend on the circumstances of the panel mem-
bers. Two judges mentioned that the parallel system works well
when all of the judges are in the same building, but that conferenc-
ing becomes awkward when the panel members are in different lo-
cations and time zones.

Some of the initial distinctions between the serial and parallel
procedures became blurred as judges participated in different sys-
tems and adopted the best of each in structuring the practices of
subsequent panels. For example, the serial procedure did not origi-
nally include conferences among panel members. If the second or
third judge was dissatisfied with the disposition drafted by the ini-
tial judge, the case was to be rejected and sent to the oral argument
calendar. However, at least half of the judges who prefer the serial
procedure mentioned that panel members occasionally have con-
ferred, usually by memoranda, on modifying an initial disposition
rather than simply rejecting the case. Similarly, several judges who
prefer the parallel procedure indicated that they have changed the
process so that conference time is devoted only to those cases that
appear to pose some difficulty. Much of the communication now
takes place by memoranda, rather than by telephone. Other varia-
tions have been tried and abandoned.

In general, there appears to be a great deal of innovation under
both the parallel and serial procedures, making them more similar
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than originally envisioned. However, a number of the judges in-
sisted that the individual panel members be permitted to choose ei-
ther the parallel or the serial procedure, or from among those varia-
tions that have developed, rather than have the court adopt a single
uniform practice.

Operation of the Program

During the first two years of the program, 1,020 cases were
referred to the screening panels. Of these, 969 cases were either
single or lead cases (associated cases are submitted with lead
cases). All but 13 cases had been either disposed of or rejected at
the time of the study. The following analyses rely on data from
these 956 cases, with separate studies of the 786 cases decided by
the screening panels and the 170 cases rejected from the screening
track.

Five hundred and fifteen cases were submitted in the first year
of the program, compared with 441 in the second year. The drop is
due in part to the Ninth Circuit’s success in reducing its backlog.
By the fall of 1983, the court had eliminated the pool of fully
briefed cases awaiting calendaring; as briefing was completed,
some of the cases that would have been sent to the screening panels
were shifted to the oral argument calendars to ensure that oral ar-
gument would be available to as many cases as could be accommo-
dated. Before the end of year, however, the increase in case filings
had resulted in a growing backlog of cases awaiting calendaring for
oral argument, and the Screening Program returned to its previous
level of activity.

Tables 4 through 6 summarize the characteristics of the cases
disposed of through the Screening Program during the first two
years of its operation. As seen in table 4, the common types of
cases were appeals in general civil suits (24 percent), criminal cases
(21 percent), civil rights actions not involving prisoners (15 per-
cent), petitions or applications from the Immigration and Natural-
1zation Service (12 percent), civil suits in which the United States
or an agency of the United States was a defendant (11 percent), and
state and federal habeas corpus cases (6 percent). The remaining 11
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percent of the cases were disbursed across the remaining case
types.

In 41 percent of the cases decided by the screening panels, the
appellant was proceeding without the assistance of counsel. Pro se
appeals were especially common in civil rights cases not involving
prisoners (86 percent) and especially rare in immigration appeals (3
percent) and appeals of criminal convictions (7 percent). Although
relatively few appeals involved habeas corpus petitions, assistance
of counsel occurred in only 18 percent (8 of 44) of these cases. As
indicated in table 5, the court affirmed the action on appeal in 82
percent of the cases decided by the screening panels, and reversed
or reversed and remanded only 8 percent of the cases.

TABLE 4
Types of Cases Decided by the Screening Panels (1982-83)
Case Type Percentage Pro Se* Objection®
Private civil 24% (191) 53% (102) 22% (42)
Criminal appeal 21% (163) 7% (12) 21% (35)
Civil rights 15% (115) 86% (99) 22% (25)
Immigration 12%  (95) 3% 3 14% (13)
Civilvs. U.S, 11%  (88) 45% (40 28% (25)
Habeas corpus 6% (44) 82% (36) 18% (8)
(Federal and state)
Other 11%  (90)

*Pro se = percentage of cases for each case type that were pro se appeals.

PObjection = percentage of cases for each case type in which there was an attorney
objection.
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TABLE 5
Outcome of Cases
Decided by the Screening Panels

Nature of Disposition Percentage
Affirmed 82% (645)
Reversed 2% (17
Reversed & remanded 6% (47)
Remanded 3% (23)
Qther?® T% (64)

*The “other” category includes cases dismissed for lack of jurisdic-
tion or noncompliance with court rules, and actions on petitions for re-
view or enforcement of agency actions.

Disposition by unpublished memorandum opinion is the almost
exclusive practice, occurring in 94 percent of the cases. The opin-
ion of the court was published in 6 percent and only 4 percent were
signed. There was some initial confusion over the court’s policy
concerning submission to the screening panels of cases in which
publication is anticipated. Such cases are submitted with a recom-
mendation to pub