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1. To review the many issues before it, the Committee divided
itself into three working subcommittees broadly described as:

(1) role and relationships; (2) workload; and (3) administration,
management, and structure.
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The documents included in this Appendix served as part of the
background for the Subcommittee's deliberations. Other materials
used included published and unpublished papers (including Law
Review articles and books) which are not contained herein. Because
papers in this Appendix do not come close to covering all the
matters the Subcommittee considered, they do not fully reveal the
scope of the Subcommittee's discussions during its 6 formal
meetings and innumerable informal conversations among some or all
of the members. These papers, moreover, including the
Subcommittee's report reproduced herein, should not be taken to be
settled views of the Subcommittee, much 1less those of the
reporters, advisors, and contributors. Voting procedures were
extremely informal, and subcommittee members sometimes withheld
their disapproval in order to advance issues for full committee
consideration. The members of the Subcommittee continued to
discuss the various recommendations and issues with the membership

of the full Committee, sometimes changing their earlier views.
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INTRODUCTION

This report summarizes the findings and conclusions of the Subcommittee. Itis divided
into two major parts: Administrative Matters and Appellate Court Structure.

The label "Administrative Matters" is convenient but not entirely descriptive. It refers
to a number of discrete issues which are essentially independent matters and which, to varying
degrees, are matters under the scrutiny of some existing arm of the Judicial Conference of the
United States or the Administrative Office of the United States Courts. Our conclusions in
these areas, not surprisingly, often involve suggestions for further study or specific
consideration by the appropriate existing body. Much of our work in these areas, then, is more
in the nature of an audit; the report of a group that has reviewed the area, has noted what seem
to be problem areas and refers and defers to those with greater expertise.

The Appellate Court Structure issue is quite a different matter. There is no groupin the
judiciary charged with oversight over the major adjudicatory aspects of the structure. No agency
exists whose concerns are systemic; whose mandate is to ask and to try to answer the basic
questions about how the Federal judiciary operates. This basic need has been filled
haphazardly by the writings of academics and judges. Indeed, one of our major
recommendations is that a long-range planning unit be established to fill this need in a
systematic way.

Inboth the administrative area and the appellate court area, the dominant influence has
been volume. Caseloads in all areas have risen dramatically over the past twenty-five years. It
is difficult to predict what the next twenty-five years will bring, but the safest guesses are those
which foretell a continuation of past trends. The Committee seems likely to make several
proposals which will limit federal jurisdiction or channel it in some way to relieve the pressure
on the Article III courts. Some such measures are needed because there are some areas in
which the existence of an Article Il forum cannot be justified.

There is no certainty, though, that such measures will be adopted. In addition, there is
a statistical certainty, at least, that even major changes in federal jurisdiction will be eaten up
in a very short time by increases in the caseloads in the areas that remain.

Moreover, there is a finite limitation on the amount of jurisdiction reduction that can
be done. Some cases properly belong in federal courts and their removal cannot be justified on
the basis of systemic overload. When the demand for electricity increases to the point of
"brownouts," the appropriate initial response is to urge moderation and to eliminate wasteful
uses. In the end, though, one may have to build more generating plants and heavier power
lines. With courts, too, conservation and careful excision are required. But in the end, it is clear
that more judges will be needed and that the structures that support those judges will have to
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be altered to handle the new load. At least this is true, in the appellate area, unless our
concept that every litigant has a right to appeal is replaced by a system of discretionary review,
i.e., where the circuit courts, like the Supreme Court today, choose the cases they will hear.

L ADMINISTRATIVE MATTERS

A. MAGISTRATES.

The Federal Magistrates System plays a vital role in the work of the U.S. District
Courts. Magistrates are adjuncts to the district court. In general, the jurisdiction of a
magistrate is the jurisdiction of the district court, delegated to the magistrate by the district
court judges, under statutory authorization. A magistrate’s duties include initial proceedings
in criminal cases, references of pre-trial matters by judges, and trial of misdemeanors, petty
offenses, and civil cases upon the consent of the parties and reference of the judge. We
recognize the value this system plays in the administration of the U.S. District Courts.

Magistrate positions are authorized by the Judicial Conference. Individual magistrates
are appointed by the district court for a term of eight years. To be a magistrate one must have
been a practicing lawyer for at least five years and have been nominated by a Merit Selection
Panel. The merit selection process coupled with recent advances in compensation and
retirement programs ensures the district courts of highly-qualified magistrates. Indeed, in
recent years it has not been unusual for state court judges to apply for positions as United
states Magistrates.

This is a system that has matured and is now playing a vital role in the operations of the
federal courts. While different courts use magistrates in different ways, in each federal district
the magistrates provide a capacity which keeps the system afloat.

The Federal Courts Study Committee received a great deal of information about the
role that magistrates should perform, as well as suggestions for changes in their title and role.
That material came from the following sources: (1) testimony at the public hearings; (2) letters
from magistrates and district judges; (3) a report from the National Council of United States
Magistrates (the NCUSM is an independent, voluntary organization of full-time, part-time and
retired U.S. Magistrates); and, (4) areport entitled The Federal Magistrates System prepared
by the Administrative Office of the United States Courts, Division of Magistrates.

Abroad overview of this material follows. Some magistrates believe that they are under
utilized and desire more diversity in the work they are assigned by the district court; apparently
a few courts assign to the magistrates little more than Social Security cases and prisoner cases
for review. Some magistrates propose statutory changes that would, in effect, make them
judges. Theywish, for example, to be given authority to handle dispositive motions in civil cases
and to routinely be assigned civil cases as part of the draw, with a 30-day period for the parties
to opt for a district judge instead of a magistrate. There also were numerous fine-tuning
proposals submitted. For example, it was suggested that a statutory change which would allow
consent in petty offense cases to be made orally before the magistrate in open court rather than
in writing.



As a Subcommittee, we favor encouraging procedures which will maximize utilization
of magistrates. However, as was stated in the Administrative Office’s report, we must
"safeguard against undermining the institutional *supplementary’ role of magistrates" and the
"unintentional creation of a lower-tiered judicial office with separate and distinct
responsibilities." The Federal Magistrates System, p. 16. The reasons for this are perhaps
obvious; a few will be stressed herein. First, the needs of each district court are differznt, but
clearly the district courts need the assistance of the magistrates in order for the judges to
handle matters which require Article IIl attention. If in fact the magistrates become a second-
tier judicial office, the magistrates would not be able to assist the judges of the district court.
Not only do the needs vary between courts, but the needs can vary within a court depending on
the caseload that an individual district judge faces. A judge with a small criminal caseload may
prefer to handle civil discovery matters in order to get a handle on the case, Should the judge’s
criminal caseload suddenly increase because of the sentencing guidelines and mandatory
minimum sentences, then the judge may need to refer civil discovery matters to the magistrate.

Hence, in regards to magistrates, we recommend the following:

1. Amend 28 U.S.C. 636(c) to Permit District Judges and Magistrates to Encourage
Consent to Civil Trials Before the Magistrate.

On the district court level, the task today and for the next 25 years will be to maximize
the efficient utilization of Article Il judges, the magistrates, and community resources in order
to resolve civil disputes. In that regard, in civil cases, we must be creative in using available
resources to resolve disputes. Court annexed arbitration, lawyer mediation, mini-trials,
appointment of special masters, use of magistrates to assist in civil cases and to conduct
settlement conferences, and consent trials before magistrates are all vehicles that the courts
will have to use to keep current with the civil caseload.

In light of the above, 28 U.S.C. 636(c)(2) is too restrictive. It provides:

if a magistrate is designated to exercise civil jurisdiction under paragraph (1) of this
subsection, the clerk of the court shall, at the time the action is filed, notify the parties of their
right to consent to the exercise of such jurisdiction. Thereafter, neither the magistrate nor the
district judge shall attempt to persuade or induce any party to consent to reference of any civil
matter to a magistrate.
(Emphasis added)

Our recommendation is that the italicized language be deleted and replaced with the
following:

"Thereafter either the district court or the magistrate may again advise the parties of that right
but, in doing so, shall also advise the parties that they are free to withhold consent without fear
of adverse substantive consequences.”

Courts are going to have to encourage litigants to pursue alternative dispute resolution.
It is illogical that a court could encourage alternative dispute resolution but not encourage
consent to trial before the magistrate. The practicing attorneys on our Subcommittee were
concerned that some judges might coerce trial before the magistrate; of course, these same
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judges might coerce alternative dispute resolution also. It might alleviate concern of the bar if,
in its legislative history, Congress indicated that while magistrates and judges are authorized
to encourage consent to trials before the magistrate, both magistrates and judges should be
sensitive to the rights of the parties to have their disputes resolved by Article III judges.

2. The Judicial Conference of the United States Should Commission an Independent
In-Depth Study of the Role and Statutory and Constitutional Jurisdiction of
Magistrates. The study should be conducted with the cooperation and assistance of a
broad range of persons interested in the operation of the magistrates system.

One problem which district courts have in maximizing utilization of magistrates and that
causes hesitancy in expanding the role of magistrates is that there is confusion about
magistrates’ constitutional and statutory authority. Two recent decisions of the United States
Supreme Court, Northern Pipeline Construction Co. v. Marathon Pipeline, 458 U.S. 50 (1982}
and Granfinanciera v. Nordberg, 109 S.Ct. 2782 (1989), have raised serious questions about
which matters must be handled by Article ITI judges. Although both of these cases deal with
bankruptcy issues, the Article I discussions are equally applicable to the magistrates. Hence,
we propose an in-depth study of the constitutional parameters of utilization of magistrates and
circulate the same to all district judges. The study should also analyze the future role of
magistrates and propose principles for defining the proper limits of that role.

Further, the recent Supreme Court decision of Gomez v. United States, 109 S. Ct. 2237
(1989), raises questions about the statutory duties which a magistrate may properly perform.
In Gomez, the Supreme Court held that the "additional duties" provision of 28 U.S.C.
636(b)(3) did not permit a magistrate to preside over the selection of a jury in a felony trial
without the defendant’s consent. In part, the Court looked to the legislative history of the
Federal Magistrates Act to determine what type of duties a magistrate could perform. District
judges would benefit from an analysis of the legislative history of the Federal Magistrates Act
\\(rlith a 2li,{s‘t‘do‘f those duties which bear "some relation to the specified duties” as Gomez dictates.
Id., at 2441.

Other than 28 U.S.C. 636, there are a few other statutes and cases that refer to the
duties that a magistrate can perform. The Administrative Office should also include these cases
and statutes so that the district court will have a full inventory of the statutory authority of the
magistrate.

Further, we suggest that a description of the standard of review by the district court be
included. De novo review can be so time-consuming for the court and costly to the litigants that
in many cases referral of a matter requiring de novo review is inefficient. On the other hand,
if the standard of review of a magistrate’s ruling is that it is clearly erroneous or an abuse of
discretion, then reference of a matter to a magistrate would be more efficient.

3. Items As to Which the Subcommittee Makes No Recommendation
a. Change the title of the magistrate to a title which contains the word "judge."
Many magistrates as well as the National Council of United States Magistrates propose

that their title be changed to include the word "judge.” They make a convincing argument that
since other non-Article III officers are called judges (administrative law judges, bankruptcy
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judges, Claims Court judges) they also should be called judge. The change would reflect a sense
of the significant role that magistrates play in the trial system and would pave the way for
greater utilization of magistrates within the existing statutory framework.

The problem, frankly, is nomenclature. There is a great deal of disagreement about the
name which they should have, ¢.g., associate judge of the district court, assistant judge of the
district court, judge of the magistrates division of the district court.

It had been our impression that the matter would be resolved at the meeting of the
Judicial Conference in September of 1989, That did not take place, apparently because there
was an expectation that this Committee would be making a specific recommendation. Rather
than continue a process of cross-deferrals, we propose that, if the Judicial Conference
recommends a change in title, that the title chosen be Magistrate Judge.

That title implies no independent role but recognizes that when a judicial officer acts
with full authority, as in consent cases, he or she acts as a judge and merits the respect of that
office.

b. Amend 28 U.S.C. 636 to allow magistrates to accept guilty pleas in felony cuses.

At first glance, such an amendment would save time for the district judge. However,
members of the Subcommittee have voiced concerns about the constitutionality and practical
effect of such a proposal. For example, the factual basis which the court accepts as the basis
for a plea can have serious ramifications on guideline sentencing. The time-saving involved in
having a istrate accept the plea could end up in adding time to the sentencing hearings
because a defendant could contest facts that woul avate his or her sentence. A magistrate,
unfamiliar with the guidelines and facts of the case, often would not require admission of those
facts during a change of plea. Further, we believe that if the magistrates accepted guilty pleas
there would probably be more motions to withdraw the plea for constitutional defects before
the district judge.

c. Authorize "original jurisdiction” in certain non-Article III claims.

The problem with this proposal is that it will create a two-tier judicial system on the
district court level, and once magistrates assume their caseload, they will cease to function in
the support role which we feel is imperative for them to perform. In its 1981 Report to the
Congress, the Judicial Conference emphatically rejected this proposal.

d. Amend the requirement of written consent to trial by magistrate to allow for oral
consent.

Apparently, the Judicial Conference did recommend this in its 1981 report to Congress.

As a Subcommiittee, we had no objection to this proposal. However, any time-saving would be

negligible and frankly the issue seemed too specific for the broad mandate of our committee.
e. Provide the magistrates with contempt power.

Again, this is a fine-tuning issue better left to some other committee. Also, the issue of
contempt is fraught with constitutional hurdles, as has been demonstrated by the recent history
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of cases involving the bankruptcy judges.

f. Magistrates retirement benefits should include the "Rule of 80" and part-time
magistrates should have a retirement system which would parallel that of full-time magistrates.

The financial effect and wisdom of this proposal frankly was beyond our committee’s
time constraints. Recent changes in the magistrates and bankruptcy judges retirement system
have create one anomaly which ought to be considered. Simplifying the matter somewhat,
magistrates and bankruptcy judges may now retire on full sa&ry at age 65 with 14 years of
service. A magistrate who is under consideration for a district court judgeshig) at age 55, faces
the choice of staying as a magistrate for ten more years and retiring at 92% of a district judge’s
salary or accepting the district judgeship and being ineligible for retirement until age 70.

This situation places a substantial obstacle in the way of recruiting bankruptcy judges
and magistrates with long experience for positions on the district court. We believe that this is
unfortunate and should be resolved, perhaps by crediting years as a magistrate or bankruptcy
judge towards the years of service required for retirement as an Article III judge.

g. The Board of the Federal Judicial Center should include representation of
magistrates glisd magistrates and bankruptcy judges should have non-voting membership on
circuit councils.

Magistrates should partic(i’pate in the business of the courts, including full membership
in circuit judicial conferences and observer status at circuit council meetings. Philosophically,
as a Subcommittee, we endorse the notion that there should be parity between magistrates and
bankruptcy judges insofar as membership on the Board of the Federal Judicial Center and
membership in judicial conferences and observer status at circuit council meetings is
concerned. Again, these are fine-tuning issues which are better left to the Judicial Conference
of the United States and the various Judicial Councils.

h. Magistrates should be granted jurisdiction to authorize wiretaps under Title III of
the Omnibus Crime Control Act, 18 US.C. 2510 et seq.

The National Council of Magistrates has made this proposal. We as a Subcommittee
do not endorse it. The issue of wiretaps is particularly sensitive and supervision by an Article
III judge is, therefore, important.

i. Eliminate the requirement of consent in petty offense cases.
The National Council of Magistrates also made this proposal. There are philosophical
problems with eliminating consent altogether. In effect, this would be the first step in creating

atwo-tier trial court system. Asindicated above, the structure Subcommittee felt that the issue
of whether consent should be oral or written is better left to another committee.

j- Magistrates should have the authority to conduct all or part of felony proceedings,
with the consent of the parties upon a order of reference from the district judge.

Again, this proposal came from the National Council of Magistrates. It is fraught with
constitutional problems and therefore we as a Subcommittee do not endorse it.
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k. Magistrates should be granted authority to issue temporary restraining orders and
preliminary injunctions without the consent of the parties, and to enter final orders in all
motions (dispositive and non-dispositive) subject to appeal.

Again, this proposal came from the National Council of Magistrates. We see
fl(]mititutmnal problems with this proposal and we anticipate extremely strong opposition from
e bar.

B. FEDERAL DEFENDER ISSUES

More than twenty years have passed since the last independent review of the Criminal
Justice Act was undertaken. The program has grown substantially in size and complexity.
Panel attorney appointments have risen from 16,000 in 1966 to 65,000 in 1988. In view of the
importance of the program and the issues which have arisen, particularly concerning the
judiciary’s role in the creation and termination of a federal defender organization, the
appointment, reappointment, and compensation of federal public defenders, and the
appointment and compensation of panel attorneys, anin-depth study of federal defender issues
should be commissioned.

The Subcommittee recommends that the Judicial Conference should create a special
committee to initiate a comprehensive review of the CJA, its implementation and
administration.

The purpose of the review would be to assess the current effectiveness of the CJA and
to recommend appropriate legislative policy, procedural and operational changes.

Such a committee should contain representatives of the criminal defense bar selected
by the National Legal Aid and Defense Association (NLADA), the National Association of
Criminal Defense Lawyers (NACDL), and the Criminal Justice Section of the American Bar
Association as well as present and former federal defenders. Because the public fisc and
relations with the courts are involved, as well as issues of administration, ethics and the public
interest, persons reflective of such perspectives should likewise be included.

The Subcommittee recommends that such a committee should focus on:

1. The impact of judicial involvement on the selection and compensation of the federal
public defenders and on the independence of federal defender organizations,with

special emphasis on:

a. Appointment, reappointment, and compensation of
federal public defenders; e

b. Establishment and disestablishment of federal
defender organizations;

c. The federal public defender and the community
defender option.



2. Equal employment and affirmative action inadequacies, particularly as to the
directors of the various federal defender programs.

3. Judicial involvement in the appointment and compensation of panel attorneys and

experts.
4 Inad(eqna;:y of compensation for legal services provided under the Criminal Justice
Act (CJA).

5. The quality of CJA representation.
6. Lack of adequate administrative support for defender services programs.

7. Maximum amount of compensation for attorneys in regards to appeals of habeas
corpus p

8. Contempt, sanctions and malpractice representation of panel attorneys.
9. Appointment of counsel in multi-defendant cases.

10. Early appointment of counsel in general and prior to the pretrial services interview
in particular.

11. The method and source of payment of the fees and expenses of fact witnesses for
defendants with limited funds.

12. The provision of services and/or funds to financially eligible arrested but
unconvicted persons for non-custodial transportation and subsistence expenses,
including food and lodging, both prior and during judicial proceedings.

With respect to compensation under the Criminal Justice Act, the Subcommittee
believes that a specific formula is beyond its expertise. However, the notion that Criminal
justice Act representation is or can be a casual pro bono assignment has long since been
outmoded. While we do not anticipate that Criminal Justice Act representation will be
compensated at the rates charged by leading retained counsel we do believe that representation
of indigent defendants should not involve a financial loss to counsel.

The Subcommittee recommends that the special committee propose a formula for
compensation of Criminal Justice Act counsel which includes an amount to cover
reasonable overhead and a reasonable hourly wage.

S Views of Mr. Aol

The Federal Courts Study Committee should recommend that legislation be enacted
to insure that the selection of the federal defender in each jurisdiction should be done by an
independent board or commission formed within the district to be served.
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Currently at least six federal defenders are selected by independent boards. These
community defenders are in San Diego, Chicago, New York, Philadelphia, and Atlanta. These
programs, in the opinion of most, are consistently among the best federal defender offices. In
these jurisdictions the federal judges are virtually removed from the time consuming burdens
of both selecting the chief defender and administering the panel attorney system.

"The legal representation plan for a jurisdiction should be designed to guarant:e the
integrity of therelationshipbetweenlawyers and clients." ABA Criminal Justice Standards (2nd
Ed 1982), Providing Defense Services, Standard 5-1.3. "The plan and the lawyers serving under
it ...should be subject to judicial supervision only in the same manner and to the same extent
as are lawyers in private practice.” Id. "An effective means of securing professional
independence for defenders is to place responsibility for the governance of the organization
inaboard of trustees. Assigned-counsel components of the legal representation system should
be governed by such a board.” Id.

Given the maturation of the defender movement, the dramatic increase in criminal
prosecutions, the evolving sophistication and complexity of criminal law, the constituticnally
mandated necessity of competent defense counsel, the small percentage of the legal profession
that practices criminal law, the legal and ethical requirement of an independent criminal
defense bar, the heavy workload of the federal judiciary, the independence of the federal
prosecutor, and the rebirth of the federal death penalty, it is now essential to insure the
continued development of independence and autonomy within federal defender prograras by
assuring that the selection of federal public defenders as well as their retention and termination
will be the responsibility of an independent commission or board.

C. MANAGEMENT STRUCTURE OF DISTRICT COURTS

Respecting the management structure of district courts we recommend that the Federal
Courts Study Committee ask that the Federal Judicial Center, or other entity selected
by the Federal Judicial Conference, conduct a study to include:

1. Training and job descriptions for both chief judges and for
judges next-in-line to become chief judges;

2 Continuation and possible expansion or contraction of
district court executive program, including consideration
of chain of command between district
executive and clerk;

3. Relationship between district court clerk/executive and
bankruptcy court, probation office and pretrial service
office;

4. Authority to assign judges at specific stations within
district, and to obtain outside help.
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The Subcommittee has examined the method of selection of chief judges and has
concluded that the current seniority systems while not faultless, operates well in practice.
Seniority of course, does not ensure management ability, but prospective chief judges can, and
sometimes, should decline the position or can delegate some responsibility to other judges.

The Subcommittee concurs in the belief of the Executive Committee of the Judicial
Conference that there is a need to do everything possible to ensure that chief judges and
administrators of all the courts are well-trained and fully competent. As courts become busier
and busier, and as programs such as budget decentralization attract increasing interest, it
becomes critical to have able administration. Chief judges need not, and probably should not,
seek to be micro-managers. Enlisting the aid of good professional staff and encouraging their
colleagues to share in the running of the court, is a most important skill. Still, their leadership
can spell the difference between a successful and an unsuccessful court operation. There
should be a well-designed program to train chief judges for their responsibilities. The work
of the study committee would provide a useful starting point for the development of such a
pll;(i)gfr?% It would be useful, also to, have preparatory training for those judges soon to become
chief judge.

The problems of the administration in an era of burgeoning caseload are such that fully
professional assistance is required. Creation of the office of circuit executive two decades ago
reflected the growing awareness of the need for professional court administration. The
ultimate test of professionalism is, of course, performance — which turns as much or more on
dedication, experience and talent as on special training. Still, the dedicated professional court
administrator, skilled in modern management and familiar with the uses of automation, is the
key to the efficacy of our courts. No court, in this era, can afford to hire key administrative
personnel without a careful search and evaluation process designed to promote, or obtain from
the outside, the most qualified person. All courts — as many are now doing -- should advertise
and open up key administrative positions on a fully competitive basis.

A District Executive pilot program, patterned somewhat on the position of a circuit
executive, has been institutedin eight metropolitan district courts. This program has had mixed
reviews. In the nation’s largest district court, the Southern District of New York, the office has
reportedly worked well. Insome other locations there has been friction between the role of the
traditional chief administrator -- the clerk of court — and this new, largely undefined function.
Even more than the role of circuit executive, which provides responsibility for a number of
courts, this position has a built-in potential for a power struggle.

Superimposing a new and undefined function over, or side by side with, existing
functions seems bound to create some difficulties. It may be that only certain very large courts
can support the two separate offices, although we do not mean to denigrate the arrangement
where it is working well. Much of this problem can be averted by upgrading existing functions
instead. Clerks should be hired, as is increasingly the case, on the basis of management merit
and ability to handle a broad range of court management functions. In larger courts the
supervision of the clerk’s office can be one of several functions that the clerk "administrator”
oversees. To accomplish this end we believe that a title change is desirable to reflect a range
of responsibility.
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We recommend that in the district courts the title of Clerk of Court be changed, as an
individual court’s option, to that of District Court Administrator.

The title of clerk, whatever else it denotes, does not adequately convey the multi-faceted
management role that is increasingly expected of today’s clerks. By emphasizing the
administrative role of clerks, we believe that administrative functions will be enhanced and
friction between competing offices will be avoided. We have left the change optional since in
some districts the older title may still be preferred. Also, in those districts that retain District
Executives, the proposed title may not be appropriate.

In making these recommendations, we wish to emphasize the superlative job that courts
have done in administering a caseload that has grown beyond all expectations. The ability of
the federal courts to keep on top of constant growth has been due in small measure to
modernization measures which, with Congressional support, the courts have developed. Such
steps as the creation of circuit executives have been crucial. Further professionalization and
modernization must continue.

D. JUDICIAL CONFERENCE OF THE UNITED STATES

Regarding the Federal Judicial Conference, we note that in 1987, after Justice
Rehnquist became the Chief Justice of the United States, he appointed a committee of judges
to join him in a study of the organization of that body. The committee obtained responses and
suggestions from judges throughout the federal system. It issued a report that the Conference
implemented in toto. As a result, new conference committees were created; older ones were
disbanded; many new judges were appointed by the Chief Justice to conference committees;
and rules were established which, among other things, tended to open up and expedite the
Conference. A major change was the establishment of a strengthened Executive Committee
which, for the first time, has a chairman other than the Chief Justice himself. While the latter
may, whenever he desires, still exercise the chair’s powers, it is the designated chairman, a
senior conference member appointed by the Chief ﬁtioe, who calls meetings and leads the
Executive Committee in its normal functions. In addition, the chairman presides over the
Conference when the Chief Justice cannot be present. This enables the Executive Committee
and its chairman to exercise leadership on behalf of the Judicial Conference in the interim
between the latter’s semi-annual meetings. Especially on budgetary and legislative issues, the
Executive Committee has been able to authoritatively instruct the Administrative Office and
advise Congress as to the judiciary’s policies. While the Chief Justice is kept fully informed,
he need not attempt the impossible task of keeping abreast of all these matters. The first
chairman of the newly-constituted Executive Committee was Judge Wilfred Feinberg, Chief
of the Second Circuit; the present chairman is Judge Charles Clark, Chief of the Fifth Circuit.

Generally speaking, our Subcommittee sees no need to urge further change in the
Conference structure, especially since the matter was studied so recently.

However, the Subcommittee believes that the Federal Courts Study Committee should

encourage the Chief Justice’s plan to appoint a committee in 1990 or 1991 toreview the
structure established in 1987 including the issue of "chancellor” (see discussion, below).
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We also recommend that the ability of the Judicial Conference to issue rules and
regulations for the federal judiciary, a function that it has been carrying out in practice
for many years, be recognized by statute.

At present the Conference is authorized to oversee the Administrative Office but has
no grant of general power; only the separate circuit councils have statutory administrative
powers. Yet the Conference must frequently adopt directives which effectively regulate
matters of administration within the federal court system. Because of its statutory oversight of
the Administrative Office, and the latter’s statutory powers, these directives are likely to have
adequately implied legal foundation; but some could be questioned. We think the Judicial
Conference’s rule making function in the court administration areas should be given a more
explicit statutory basis. We suggest that a statute to accomplish this be drafted and be
presented with the Committee’s report.

In regard to the appointment of the Director of the Administrative Office of the U.S.
Courts, the suggestion was made at a meeting of the Subcommittee that the power of
appointment be transferred from the Supreme Court to the Judicial Conference of the United
States. Currently the Supreme Court appoints the Director of the Administrative Office, yet
the court, with the exception of the Chief Justice, is removed from issues of administration of
the federal judiciary. The Administrative Office serves the lower courts and is not responsible
for the administration of the Supreme Court (which has its own administrative structure).
Hence, it may well be appropriate for the Administrative Office’s director to be appointed by
the Judicial Conference which is also headed by the Chief Justice. We understand that the
Chief Justice accepts this position.

In regard to the issue of creating a "Chancellor of the U.S. Courts,” the American Bar
Association has recommended the creation of a position occupied by a federal judge appointed
by the Chief Justice, who would function as the administrative head of the judiciary. Sometimes
termed for brevity, a "chancellor”, this official would exercise on a full-time basis, many of the
powers now exercised by the Chief Justice (and often recently delegated by him to the
Chairman of the Executive Committee and the Director of the Administrative Office). The
Subcommittee has conferred with the Chief Justice and concurs with his suggestion that this
issue be the subject of a report by a committee that he will appoint in 1990 or 1991 to review
the operations of the Judicial Conference structure as modified in 1987. The ChiefJustice feels
that it would be premature to make recommendations for specific changes at this time. While
agreeing that this course of action is appropriate, some members discussing the matter believed
that a viable alternative to the creation of a Chancellor would be the statutory authorization
of the new executive committee structure. The chair of the Executive Committee could fulfill
most of the duties of the Chancellor without formally changing the responsibilities of Chief
Justice. On the other hand, the pressures for planning, testifying before Congress, and
leadership generally, may have reached a point where full-time service by a judge, rather than
the part-time service of the Executive Committee Chair, is required. This is a matter that will
require very careful and extended consideration by knowledgeable persons under the aegis of
the Chief Justice.
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E. JUDICIAL COUNCILS AND FEDERAL COURT EXECUTIVES

The Subcommittee recommends that the Federal Courts Study Committee encourage
long range local planning by circuit counsels on administrative matters, in light of
mmm&cmﬁaﬁonofwmﬁngmm&cﬂiﬁupmmm

The Subcommittee feels that the circuit judicial councils are a very worthwhile and
necessary component of the judiciary. Yet we are concerned about the variations in
representation by district judges and the lack of representation on the councils by magistrates
and bankruptcy judges. We recommend that the Federal Courts Study Committee encourage
the Judicial Conference to determine whether the composition of judicial councils should be
g}rlescribed by statute in a nationally uniform manner, and to work for any necessary statutory

anges.

F. ADMINISTRATIVE OFFICE OF THE U.S. COURTS

Inrespect toother aspects of administration within the federal courts, the Subcommittee
recommends the following:

1. Approve the Administrative Office’s pilot studies of decentralized budgeting,
procurement, and other administrative matters.

This involves giving circuits and districts greater authority to determine how to allocate
available funds. As it is now, each court receives a budget by category: personnel, furniture,
equipment and so forth. Courts are not free to transfer among categories as needed. Greater
flexibility is appropriate both to meet changing or unique circumstances and to give each court
some say in establishing its own priorities.

2. Encourage greater understanding and flexibility by the Administrative Office and its
personnel in respect to local court operations and viewpoints.

There is tension between certain Administrative Office divisions, perceived by some to
be overly bureaucratic, and judges and court administrators in the field. As, however, there is
a committee of the Judicial Conference that is charged with oversight of the Administrative
Office and as the Judicial Conference itself has ample statutory authority to correct perceived
problems, it seems unlikely that the Federal Courts Study Committee should become greatly
involved in these matters. Subcommittee members praised the current administration of the
Administrative Office, including its director, and noted many positive changes in recent years.
The chairman of the Subcommittee has conferred with the Chairman of the Administrative
Of]lace Oversight committee. The latter believes the Administrative Office is currently doing
well.

3. Encourage the development of the concept of regional offices for the Administrative
Office.
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Along with budget decentralization, the concept of regionalization of some
administrative and training functions now being performed in Washington, D.C,, has become
a topic of considerable discussion among managers and judges in the federal courts. The
expectation is that re%'gnalization will foster an identification with the needs of the individual
courts and will allow both court personnel and the Administrative Office personnel to gain a
greater understanding of each other’s roles. We believe that such a proposal is useful. While
excessive decentralization is not to be desired, the current situation may lend itself to creating
too much of an artificial barrier between these two parts of the judiciary. On the other hand,
we believe that the emphasis in regionalization should be on providing more effective support
and not on tighter control of field operations.

G. COURT REPORTERS

We recommend that the final report of the Federal Courts Study Committee recognize
the enormous importance of an excellent court reporting system to the Judiciary. To
achieve that goal, the courts should take full advantage of the rapidly evolving
technology. However, some caution is needed. Advances in technology are continuing
and wholesale investment in systems that may quickly become obsolete are obviously
to be avoided. Moreover, what is an advance at the trial level, may be a barrier at the
appellate level. Thus systems need to be evaluated in terms of their impact on the
system as a whole.

Delays in obtaining transcripts are probably the most serious single causes of appellate
delay. Court reporters today are caught between a rapidly evolving technology and the threat
that this creates to their skills. The Federal Courts Study Committee does not have the
resources to study and report on the specifics in this area; there are a number of detailed issues
of continuing concern to reporters and to the courts. But we urge that the Administrative
Office and the federal courts give high priority to seeing that transcripts are produced in the
most efficient and expedient manner possible.

Due to the incredible innovations that occur virtually daily in the fields of audio-and-
video-recordings as well as in computer development, today’s technological marvel may be
obsolete tomorrow. As a result, the federal courts should be cautioned, while ever pursuing
technological improvements to eliminate unnecessary delay and to reduce the ancillary costs
of litigation, to avoid wedding themselves to any particular technology, such as videotaped
transcripts, to the extent that such an "innovative" system may be incompatible with other
technological breakthroughs which are better able to reduce both delay and expense.

The Federal Courts Study Committee should also caution that the resort to a
technological innovation, such as videotaped transcripts, at any level of the federal judiciary
should not occur until the impact of that improvement is assessed by both the courts and
litigators at any lower and/or higher court levels. Special concern must be given to insure that
a technological breakthrough at one level of the judiciary is not implemented for the savings
of time and money there, when use of that new technology will generate either comparable
delays or costs, albeit redistributed, at another level of the judiciary.

15



H. COURT SECURITY

The Chairman of the Subcommittee received a letter from Stanley Morris, Director of
the Marshals Service, suggesting several issues as appropriate for study the Federal Courts
Study Committee. On the basis of the comments from the Director of the Administrative
Office, however, it appears that most all of these matters are now under consideration by
various judicial conference committees. Of particular interest is a study of under-utilized
facilities now underway. We believe that a prudent reduction in facilities would assist in
providing adequate security for the remainder. It does not appear that the Federal Courts
Study Committee should deal with the matters mentioned by the Director, since all can be
adequately handled through existing mechanisms and procedures.

We dorecognize the importance of court security. The importance of security is greatly
underscored by the increase in drug trials. There is a tension between the access to the courts
that we all desire and the need to be certain that the courtroom is a safe environment. We
believe that the details of such matters are best left to the professionals involved with the
assistance of the Committee on Court Security. We recommend that the Federal Courts Study
Committee support efforts to enhance courthouse security.

I. SENIOR JUDGES

Legislation affecting senior judges is presently under consideration by Congressman
Kastenmeier’s Subcommittee, and may even have been enacted into law by April, when the
Federal Courts Study Committee’s report is due, The principal concern from the perspective
of the judiciary and the public, is to maintain the incentive which the current senior judge
system affords for a judge to retire on senior status, thus permitting his or her position to be
filled by a new judge while, at the same time, the older judge continues to offer service to the
courts as a "senior judge." Any amendments to existing laws which discourage judges from
accepting senior status when eligible, could have the effect of depriving the courts of a valuable
pool of man and woman power.

We recommend that the Federal Courts Study Committee should (a) endorse the
usefulness of the senior judge system; (b) oppose the creation of disincentives that could
discourage judges from accepting senior status and cause them either to accept outside
employment or hold on to active status during their advanced years.

No other organization in the nation has devised such a successful method of utilizing
retired employees in its work force at little more expense to the taxpayer than what their
pensions would have cost, while opening up new positions for younger persons. Without senior
judges, it would be necessary to create 80 more judgeships at an additional cost of 45 million
dollars to provide equivalent service to the public. Far from causing a loss to the taxpayers, the
system has been a source of enormous public benefit by persons who, in most other
occupations, would be receiving pensions yet performing no public service.

J. JUDICIAL DISCIPLINE

Judicial discipline machinery developedby Congressman Kastenmeierseveralyearsago
has resulted in a successful system within the judiciary for investigating complaints against
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judges, and for sanctioning judges, within constitutional limits, where warranted. Recent
legislation now pending is designed to improve various aspects of these procedures. The
subcommittee endorses the present system and such changes for fine-tuning as may be needed.

Congress is increasingly concerned by the burden on its members imposed by the
Constitutional requirement that removal of judges for misconduct be carried out solely by
impeachment in the Congress. Recent lengthy impeachment proceedings of federal judges
have taken much time and effort by busy senators and congressmen. Members are proposing,
or will propose, legislation that could lead to amending the Constitution so as to place a
removal of lower federal judges in the hands other than Congress.

Any alteration of Article Il so as to alter the provision applicable to judicial
impeachment would be of tremendous importance and concern, not only to judges but to the
nation. Constitutional restrictions upon removal protect judges against outside pressures that
might force them to decide cases other than in accordance with the law and their consciences.
We would oppose any change in the current method of replacing federal judges that did not
afford the same level of protection for judicial independence as now exists. We do not,
however, oppose studying the possibility that some other equally effective device may be found.

K. LONG RANGE PLANNING

The volatility of change throughout our society has made long range planning a subject
of increasing importance in all areas. The Judiciary, as a body, is not well-geared to looking
at down-the-road problems because the judges who comprise it have tremendous day-to-day
responsibilities which consume most of their time. Beyond the judiciary, however in academia,
public policy institutes, and the like-—-there are only a handful of people with sufficient detailed
knowledge of court problems to make knowledgeable contributions. This is not to say that
some excellent planning in reaction to present problems has not been done by Administrative
Office of the United States, the Federal Judicial Center, committees of the Judicial
Conference, and court administratorsinthefield. The proposedlegislation, elsewhere referred
to in our report, to enable the Judiciary to take greater initiative in leasing and building court
facilities in such an example. The innovative CAMP court settlement program developed in
the Second Circuit is another example. Recently the Director of the Administrative Office has
perceptively established a planning office to help guide the operations of the Administrative
Office itself. We are not suggesting that the federal courts, with the assistance of Congress,
have not kept themselves up to date.

Yet, the rate of change has, if anything accelerated. The unabated increase in case
volume suggests serious problems ahead. We think it is not enough for the courts just to offer
innovative solutions to growing problems; they must have a better ability to analyze trends and
problems; and to recognize and get ready to address future problems.

At present, most operational planning is done in the Administrative Office (where the
Director has perceptively established a planning office). Some planning is also done on a
project-by-project basis by the Federal Judicial Center. The need for planning is signalled
informally from a myriad of sources: Congressional dissatisfaction; complaints or concerns of
judges; concerns expressed by the Chairman of the Executive Committee or other conference
members or committees, etc. When these needs surface, however, the resources in-house are
relatively few. Outside consultants have occasionally been hired to study problems which the
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judiciary lacked resources to investigate--a measure not always satisfactory, since there are few
consulting groups with experience in the judicial area. The Federal Judicial Center is
statutorily authorized to perform a planning function. It could be, and in a small way is, the
judiciary’s "think tank"; but it has small resources, and has traditionally preferred to invest its
time in projects of narrow, well-defined scope.

There is no one whose responsibility it is to forecast emerging problem areas and
develop methods for avoid or mitigating those problems. In a sense, the Federal Courts Study
Committee is an effort to fill that void. Suchperiodic high-level policy reviews should continue.
However, we believe more should be done "in-house” by way of continuous long range planning,
to develop the necessary data and options. No occasional effort can provide the information
and insights that are needed.

The desirability of such a planning entity seems obvious to all of us, yet we see two
vexing questions which must be answered prior to the establishment of such a unit. First, as
there are in fact myriad organs within the judiciary engaged in some sort of planning, the new
unit must have a reasonably defined role different from these to avoid overlap and to avoid
jurisdictional disputes. And when such overlap and jurisdictional disputes arise, there must be
a central authority, representing the judiciary as a whole, to settle them.

Second, the unit must be placed somewhere. It must be positioned in such a way that its
efforts are sufficiently isolated from day-to-day management that its resources are not
expended on short-term issues. On the other hand, it must have sufficient contact with
operational units that its work is not abstract and that its proposals find their way efficiently
into the mainstream of judicial planning and operations.

While a comprehensive definition of function is probably impossible, we offer a modest
beginning. The long range planning unit we propose should concern itself with matters related
to the overall activities of the federal judiciary rather than isolated problems. That is, it should,
for example, be concerned with the manner in which the judiciary proposes and plans for the
addition of new judgeships and should not be concerned mainly with the need for a new judge
in a certain district or the need for a courtroom for that judge’s use. It should develop policy
progi)sals capable of broad application and should not be concerned with specific and isolated
problems.

Examples may help to illustrate this definition. There has been a long-standing concern
aboutintercircuit conflicts, yet no one was charged with the responsibility for gathering the data
necessary for understanding that problem or proposing solutions to it. A long-range planning
group would appropriately consider this. Better means for educating trial courts as to scientific
matters might be another example.

Anadhoccommittee recently studied proposals forincreasing fees in the judiciary. That
areais a sensitive one and it is tempting to agree to increase fees in certain areas simply toraise
the funds necessary to properly operate the courts. Yet, such decisions ought to be guided by
principles rather than made on an ad hoc basis. A planning unit could propose and incorporate
such principles.

Basic questions about the operations of the public defenders system have been put
before this Subcommittee. We have, in response, proposed a major study of this area. A long-
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range planning unit might have the capacity to serve as a major resource for such a study.

In respect to placement, we believe the function ought to be placed in the Federal
Judicial Center. As noted, the Center already fulfills such a function on a limited basis; it is
statutorily authorized to do so. Moreover, the Center was given a separate board for the
purpose of its having a measure of independence. There is the old adage that "operations
drives out planning." Placement in the Administrative Office might lead to an emphasis on
concerns related to somewhat isolated operational difficulties.”

Since those views were first formed we have had correspondence with the Director of
the Administrative Office. He argues that the adage about operations and planning is not
necessarily true. Indeed, Executive Branch agencies, inherently operational, have planning
units isolated from the demands of daily decision making, but some are so isolated as to be
impotent. He further argues that the Center with its independent board is deliberately and
appropriately outside the machinery of the Judicial Conference. Since the planning unit would
of necessity need to have close association with the Conference and its committees, such
isolation might be quite unwise.

We think there is much truth in these points. The chain of command in the judiciary
runs from the Chief Justice through the Judicial Conference to the body of all judges. The
Administrative Office and the Federal Judicial Center provide support within this hierarchy.
If the planning entity we contemplate is to be integrated within the system as a whole, the
Judicial Conference, which represents the judiciary as a whole, must be in a position to
determine what issues to assign to it, and what to assign elsewhere. The Conference’s
Executive Committee is, in our view, the logical body to handle this control and allocative
function. While, therefore, the personnel of the Center and its research standard would be
subject to the control of its own Board, thus ensuring independence, the determination of what
planning functions to assign to it would up the Executive Committee, or perhaps to a
subcommittee charged with oversight of planning in the judiciary. Such a subcommittee might
well include representatives from both.

What is needed, we think, is a somewhat new structure, whose boundaries we describe
in general terms. The unit should be free from the demands of operational units and it should
have ready access to the research capabilities of the Federal Judicial Center. Hence,
administratively, it should be placed in the Federal Judicial Center. But, to provide access to
the operational machinery of the judiciary it should report directly to a subcommittee of the
Executive Committee of the Judicial Conference rather than to the board of the Federal
Judicial Center. That subcommittee, charged with strategic planning, should include
representation from both the Federal Judicial Center and the Administrative Office. It should
have representatives of the major committees of the Judicial Conference and, importantly,
should have access to persons outside the judicial branch who may be of assistance in
formulating policy. These persons might be consultants or actual members of the committee.

These thoughts, reduced to a recommendation, yield the following:
The Judicial Conference should proceed with the establishment of a long-range
planning function and should seek adequate funding from Congress for that function.

This planning function should be located for administrative purposes in the Federal
Judicial Center. The unit should report to a subcommittee of the Executive Committee
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of the Conference whose membership should include both directors and appropriate
Sonference Committee members, and should have access to experts outside the judicial

L. BUDGETARY ISSUES

The Subcommittee received two memoranda from Judge William G. Young on behalf
of the Budget Committee of the Judicial Conference. There is a general feeling, that there is
a lack of adequate funding for the judiciary. This is demonstrated by the disparity between
judicial responsibilities and the resources allocated by the Congress to discharge those
responsibilities. The Budget Committee endorses two proposals to alleviate these problems.
First, judicial impact statements should be mandated by statute so that the practical effect on
the judiciary of pending legislation be formally and rigorously analyzed as a part of the
legislative process. If an Office of Judicial Impact Assessment is established within the Judicial
Branch, as we recommend elsewhere, that analysis could be done there and provided to
Congress.

The second proposal involves the creation of law revision commissions. These would
be charged with analyzing the fiscal impact on the courts of certain legislation and then
recommending corrective action. Again, this function could be performed by the
recommended Office of Judicial Impact Assessment. We 50 recommend.

One issue which merits discussion is the issue of revenue raising and garnering resources
for the judiciary. This issue raises a fundamental policy question--are the courts of the United
States to be a "free good" for American society in general, or should source resources requires
user fees from those able to pay? Two areas of inquiry must be address in discussing this
question: 1) a study of the manner and extent to which court fees actually limit access, and (2)
a calculation of the actual per judge day cost of the operation of the United States courts.

To the extent that the federal courts are not to be a totally free good for our society,
considerations ought to be given to measures for raising revenue which go beyond the access
charge or filing fee. Possible revenue enhancers which merit study are (1) shifting all or part
of the courts’ actual costs onto the party to whom the fee is shifted; (2) assessing government
agencies the full costs of judicial services; and (3) including a provision in sanction orders to
recompense the judicial system itself for the abuse which warranted the sanctions.

There are several other areas for analysis which implicate the funding of the United
States courts, These include: (1) expenses mandated by the Constitution; (2) the practice of
basing the Judiciary’s budget request on current services estimates as mandated by the Office
of Management and Budget. Current services estimates provide funding at the current level
of serviceswithout taking projected workload increases into account; (3) relieving the Judiciary
of the costs of security; (4) consolidating the Administrative Office appropriation as a separate
activity within the salary and expenses portion of the budget; (5) developing regional offices
of the Administrative Office; and (6) developing one standard administrative operating
procedure within the clerk’s division of the courts.

These matters fit within the expertise of the Budget Committee of the Judicial
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Conference. While there can be no question that fiscal issues have become dominant in the
judiciary over the past few years, the same statement can be made of most other federal
entities. The primary concern of the judiciary ought to be the proper presentation of its needs
and the continuing explanation of those needs to the Congress. We believe that the Budget
Committee is best suited to evaluate these matters and present them to the Judicial
Conference.

There is one area which the Subcommittee feels merits immediate action.

Currently the Court of International Trade and the Court of Appeals for the Federal
Circuit each submit their own budgets to the Office of Management and Budget, separate from
the remainder of the judiciary. This is due to a historical anomaly which is inconsistent with
the budgetary process for the other federal courts.

The Subcommittee believes that it would be prudent and appropriate for these courts
to fall under the same budgetary process as the rest of the federal judiciary. Hence, we
recommend that legislation be enacted to correct this inconsistency.

M. PUBLIC AND MEDIA ACCESS TO THE COURTS

For the first 48 years of its existence, the Administrative Office of the United States
Courts possessed no official public information component. Inquiries, particularly those from
the media, were handled on an ad hoc basis, although many were referred to the Office of
Legislative Affairs or the Director’s Office.

In 1987, a full-time Public Information Officer was hired by the Administrative Office,
based in what has become the Office of Legislative and Public Affairs. The Public Information
Officer has the responsibility of handling the public information needs of the federal judiciary
as a whole and of the Judicial Conference. In addition he disseminated information to the
courts and to the media through press releases and a newsletter. He has also assisted courts in
organizing "press days" through which the media and the court meet to discuss and inform each
other about their work, needs and concerns.

Many of the inquiries received by the Public Information Officer concern the activities
of a particular court or judge. 28 U.S.C. 332(e)(8) states that the duties of a Circuit Executive
shall include "Representing the circuit as its liaison to the...news media...." The mechanism for
responding to media inquiries is thus decentralized, part of the responsibility being in the
Administrative Office and part being vested with the circuit executives.

This structure seems generally appropriate but we believe that it is worthwhile to give
somewhat greater emphasis to public information needs. Towards that end we make the
following recommendations:

1. In each circuit either the Circuit Executive or an appropriate staff member
should be designated as the media contact person and should receive training
for that task. In addition, training for chief judges should include some media

contact training.
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2. The concept of a "press day" should be encouraged as a means of facilitating
communication between the courts and the media.

3. Support should be given to programs and publications that enhance public
understanding of the courts and their operations.

The issue of cameras in the courtroom is theoretically on the agenda of this
Subcommittee. We note that there is currently an Ad Hoc Committee on Cameras in the
Courtroom established by the Judicial Conference. Rather than take a position on this issue,
the Subcommittee preferred to defer to the Ad Hoc Commiittee, simply noting that while much
of the interest in this area has been on televising trial proceedings, televising of appellate court
proceedings presents rather different issues.

N. SPACE AND FACILITIES

Currentlythereis pendinglegislationin the Congress which would remove responsibility
of court facilities from the General Services Administration and place that responsibility within
the judiciary. This legislation was developed by the Space and Facilities Committee of the
Judicial Conference in response to a long history of frustration by the courts in dealings with
the G.S.A. Under the current structure, G.S.A. establishes the priorities for building and
remodeling facilities, If it prefers executive branch agencies to the courts then the courts will
take second place. The result is that an executive branch agency literally has the key to the
courthouse, While G.S.A.’s expert]se ought to be used by the courts, having that agency control
the courthouse is problematic from both a philosophical and a practical point of view. The
present legislation was approved on the Federal Judicial Conference at its September 1989
meeting.

The Subcommittee urges the Congress to allow the judiciary to become free of the
General Services Administration and to contract for its own space and facilities, using
the G.S.A. and other agencies on a contract basis when appropriate.

Although this would increase responsibility for court administrators, the flexibility and
improved efficiency granted would over-ride any burdens. The proposal has beenvery carefully
drafted with support and approval from the Administrative Office.

O. FEDERAL JUDICIAL CENTER

The Subcommittee recognizes the tremendous value the Federal Judicial Center
represents to the judiciary. By providing education and research functions the Federal Judicial
Center is invaluable. We recognize the importance of the Federal Judicial Center being
independent from the daily operations of the Administrative Office. If the Federal Judicial
Center were a part of the Administrative Office, the likelihood is that it would be swallowed
up in the work of day to day operations. It was initially established as an independent agency

recisely to avoid that possibility. We believe that our proposal on long-range planning will
ring the two agencies into closer cooperation and that no further steps need be taken.

22



We do not recominend that the Federal Judicial Center be merged with the
Administrative Office. We see no continuing reason, however, for the statutory
prohibition against selection of any members of the Judicial Conference to serve on the
Center’s Board.

One area of the work of the Federal Judicial Center which the Subc?mmfjttce wjewgs as
meriting special attention is the role of providing continuing legal education for judges. Judges,
like other professionals must periodically refresh their education to stay abreast of the latest
advancements in the law. No other agency is more better suited to perform this function than
the Federal Judicial Center.

We emphasize the need for continuing legal education and encourage the expansion
and strengthening of the Federal Judicial Center’s educational programs through the
allocation of additional resources.

P. COMPENSATION

Law, rightly or wrongly, is a high-paying vocation in our society. The fact that federal
judges receive salaries only slightly higher than those their law clerks can expect to receive
upon leaving them, has an adverse impact upon the judiciary’s ability to retain and secure the
most highly qualified people. This impact is stronger in an era when, because of increase in
caseload and legal complexity, judges must work harder and longer. The Judicial Conference
has proposed to remedy the problem of inadequate judicial salaries in two ways. First, the
Conference recommends that the Congress enact an immediate 30 percent pay raise. This
would have the effect of restoring at least a portion of judicial purchasing power that has been
eroded by inflation over the last 20 years. Second, the conference recommends that Congress
institute an automatic cost-of-living adjustment for Federal judicial salaries, so that pay levels
keep pace with inflation and large "catch-up" raises are obviated in the future. An automatic
mechanism of this sort would eliminate much of the political difficuity attending recurrent
congressional votes on the subject. These proposals have been introduced in the Senate (as
S.1667) and in the House of Representatives (as H.R.2181). The Judicial Conference believes
that these changes are singularly necessary to restore and maintain judicial salaries and to
protect the institution of the Federal Judiciary.

It is our recommendation that:
The Congress should promptly enact legislation providing a substantial
catch-up pay increase for Federal judges together with an improved
mechanism for timely and adequate adjustments to maintain the proper
relationship between prevailing economic conditions and judicial pay.

Q. JUDICIAL IMPACT

The Judicial Conference and the Administrative Office devote significant resources to

legislative matters. Of necessity these efforts are focused on those bills which are sponsored
by the judiciary or which directly impact on the operations or budget of the judiciary. These
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efforts, particularly in recent years, have been commendable. but we believe that an additional
element is needed in conjunction with this program.

Much of the caseload spiral of recent fyears has resulted from a broad range of statutes
which have created or implied new causes of action. The creation of a new cause of action is
entirely within the province of the legislative branch. The judiciary is charged with the duty of
providing a forum for these cases, however. Because of that itis appropriate and useful for the
judiciary to advise Congress of the impact of new legislation on the judiciary and the need, if
any, for additional resources to deal with the legislation. Such information to be useful and
acceptable must be seen as being objective.

Inthe t‘}:ast, the judiciary has urged the rec%;irement of judicial impact statements. We
believe that the objectives of that proposal can be achieved by creating within the judiciary
itself an office devoted to judicial im%)act assessment, This office ought to be located in the
Federal Judicial Center but must of necessity operate in coordination with the Office of
Legislative and Public Affairs at the Administrative Office. The advantage of placing this
office in the Center is that it would be separate from operational entities and thus would be
more likely to be perceived as being an objective agency rather than an advocacy agency. The
danger in such a structure is the risk that the judiciary would speak to the Congress with two
voices. Such a result is harmful to both branches.

To avoid that danger, we believe that the office should be so structured that it would not
speak independently to Congress. For instance, Congressional requests for impact assessment
could be routed through the Legislative and Public Affairs Office as could impact assessments
themselves. The Legislative and Public Affairs Office would not serve as a censor in either
direction but could, for instance, advise the impact assessment office of prior Administrative
Office studies on the subject or Judicial Conference positions on the issue in order to avoid
duplication or ambiguity.

The office would not endorse or condemn legislation. It would confine itself to an
analysis of the impact of the legislation. That impact assessment would often be in the form
of needed resources. In addition, though, the office could advise the Congress of drafting
defects that might unnecessarily breed litigation such as a lack of a statute of limitations or
uncertainty as to whether a private right of action was intended. Finally, the office would
supply assessments useful to the Judicial Conference Committee on planning discussed in Part
K, supra.

We recommend that an Office of Judicial Impact Assessment be created
in the Federal Judicial Center. That office would be charged with
advising Congress on the resource impacts of proposed legislation as well
as offering technical assistance on drafting matters likely to unnecessarily
lead to litigation. The work of this office must be closely coordinated
with the Office of Legislative and Public Affairs, perhaps by having the
latter office serve as the conduit for communications.
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IL APPELLATE PROBLEMS

The nation’s appellate court system consists, besides the Supreme Court, of twelve
regional courts of appeal (circuits 1-11 and the D.C. Circuit). It also includes the Federal
Circuit located in Washington, D.C., which reviews certain cases by subject matter, including
appeals from patent cases in all district courts, from the Claims Court, and from the Court of
International Trade. These comprise all the appellate courts created under Article I of the
federal Constitution. Other appellate bodies, such as the Court of Military Appeals and the
newly-formed Court of Veterans Appeals, are associated with certain executive functions and,
are regarded as having been created under Article I of the Constitution. While the Article I
courts are relevant to our study, the present section focuses only on the Article III appellate
courts, and especially on the regional circuits.

Our present system of regional circuits was laid out in 1891. Beginning with only three
judges, the courts in each circuit ranged in size by 1950 between three and seven judges, with
an average of only five judges. These courts still continued the practice of sitting in panels of
three judges. Relatively infrequent "en banc" sittings were held to review serious and
potentially divisive cases. Through the 1950’s, and to a lesser degree up to the present, a court
of appeals could be viewed as a unitary tribunal. Its smallsize and intimacy made possible the
belief that, even though it sat in rotating panels of three, the court was physically a single unit,
much like the appellate courts that headed each state.

The issues facing the circuit court system as it enters the 1990, arise from the
extraordinary growth in the number of appeals. This growth has not been limited simply to the
177 percent growth since 1945 in district court filings. Since 1945, the rate of appeals has risen
from one appeal for every 42 district court terminations, to one appeal for every seven such
terminations (1989). As a result, filings in the courts of appeals have risen astronomically by
1,355 percent, or nearly fifteen-fold. During this same period the number of appellate judges
has increased by a factor of three, from 59 to 156. An individual judge’s share of the caseload
has, therefore, muitiplied by a factor of six over the same period.

This exponential growth has impacted on the federal circuits in three ways: (1) it has
increased the caseload per appellate judge; (2) it has increased, and will further increase, the
number of judges on the courts of appeals; and (3) it has decreased the percentage of all
appeals which the Supreme Court is able to decide, causing an increasing proportion of federal
law to be decided, sometimes inconsistently, at a regional level. Each of these effects has
important implications, which we will discuss in turn.

A. INCREASE IN APPELLATE JUDGE CASELOAD

The number of appeals per appellate judgeship has risen steadily. In 1945 there was
an average of 26 appeals pending per judgeship. By 1970, 91 appeals were pending per
judgeship. By 1989, 192 appeals were pending per judgeship, six times the number pending per
judge in 1945, Another revealing statistic is the number of case participations per judge.
Judges sit in panels of three, and in 1965 each appellate judge, nationwide, participated in an
average of 136 terminations (the number varied from 85 in the Eighth Circuit to 207 in the
Fifth). In 1989, the average number of participations had risen to 382 per judge (varying from
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a low of 208 in the D.C. Circuit to a high of 530 in the Eleventh). Divided by three, the
resultant figure equals the number of cases terminated that year per judge. Thus in 1965, per
judge terminations averaged 45, while in 1989 per judge terminations had risen to an average
of 127, almost three times as many.

What do these figures say about today’s appellate workload?

They clearly show that the number of cases for which each judge is responsible is not
only at a record high, but is at a level so high that judges of the 40’s and 50’s would have found
itincredible. The figures also show that, at this moment, in every circuit except two (the D.C.
Circuit with 208 and the Second Circuit with 254), the number of cases in which each judge
take parts exceeds the number (255) which the federal Judicial Conference uses as the
standard for determining an appropriate annual workload for one appellate judge. As we
discuss below, the 255 participations formula, standing alone, is a less than perfect indicator.
Nonetheless, it certainly has some broad validity. The number is actually higher than the 225
merits participations per appellate judge which was found to be an appropriate workload by
three knowledgeable experts who carefully considered the matter in 1976. Paul D. Carrington,
Daniel J. Meador and Maurice Rosenberg, Justice on Appeal, (West 1976). In our
Committee’s poll of circuit judges, most judges responded that 225-255 merits participations
was "about right" as an annual workload standard per judge. Certainly in circuits such as the
First, Fourth, Fifth, Sixth and Eleventh, where per judge participations in 1989 were 377, 497,
461, 479 and 530 respectively, there can be no doubt that the caseload per judge is excessive,
even grossly so.l Our view is fortified by workload figures we have reviewed from the
intermediate state appellate courts showing that the federal a%]:cllatc caseload is higher than
that of many of the former, even though the responsibilities of the federal circuit judges would
seem greater.

While filings and workload have thus risen (and keep rising) astronomically, the courts
of appeals have paradoxically remained current. The median time nationally for processing
an appeal, from filing the appeal to disposing of it, was a little over ten months in 1989, a few
days lower than in 1980, and not much higher than it probably was in the 194(0’s. There is no
real backlog (although it is possible to argue that several of the slower circuits have a small
backlog). To their credit, the federal courts of appeals remain among the most prompt
appellate tribunals in the nation. For this reason, many people think that the caseload is not
excessive.

We believe, however, that there is a problem, not a backlog problem, to be sure, but
a problem fowing out of the danger that the high ratio of caseload to judges, may erode the
quality of the courts’ work. Courts of appeals are more flexible than trial courts in respect to
the number of cases they can process before developing a backlog. Beyond a certain limit, trial
courts simply cannot shorten trials; if given too many cases, they become backlogged. But an
appellate court’s only bench time, that devoted to hearing argument, can be reduced or, in

IThe revised judgeship bill filed on behalf of the Judicial Conference, based on 1987
statistics, requests sixteen new judgeships for the circuits. These numbers will doubtless be
revised upwards in light of more current (1989) figures. The Eleventh Circuit, although clearly
entitled to more judges, has declined to request any because of concerns over the lack of
collegiality and other problems connected with circuit growth. See Section B, infra.
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some cases, eliminated; and there are many measures available for prioritizing and cutting
down the judges’ involvement in researching and writing appellate opinions. It is by use of
such techniques that the federal appellate courts have managed to keep current in the face of
burgeoning caseload.

In recent years circuit judges have benefited from resources which have enabled them
to be more productive. They now have three law clerks. They have been provided with staff
attorneys ("central staff") at the ratio of one per judge. Many courts have initiated innovative
settlement programs. In one or another way, virtually all federal courts of appeals today screen
their dockets, channel some cases into non-argument tracks, and quickly identify the weaker
cases for summary disposition. These techniques have been successful in utilizing judge-time
more efficiently, and, up to a point, need have no adverse effect at all upon the fairness and
reliability of the courts’ work. It is obvious, however, that these techniques involve trade-offs
which must be carefully controlled. Since 1975, the number of appeals decided without oral
argument has risen from 30 to 50 percent nationally. In circuits, 67 percent of appeals are
decided without oral argument. In most circuits, cases submitted on briefs are decided with
a reasoned opinion of some type, usually unpublished. However, in three circuits, many
unargued appeals are disposed of without stated reasons.

These efficiencies, which have enabled the courts to keep current, have been aimed at
giving to every case its proper share of attention, but no more. They are analogous to
procedures in many other areas of modern life designed to use scarce resources, such as the
valuable time of a physician, economically and efficiently. Given the sharp rise in the rate of
appeals, including such facts as that criminal appeals are today underwritten by public funds,
it is reasonable to expect an increase in the proportion of frivolous or, at least, weak appeals.
The Subcommittee believes that the appellate courts have responded properly to the rise in
caseload by organizing their resources so as to use the time of judges as efficiently as possible.
We commend the federal courts on the initiative and innovation they have demonstrated in
keeping abreast of their commitments.

There are, however, obvious dangers. The danger point is when judge-time becomes
stretched so thin that, for lack of time, cases are decided with insufficient thought, and
decisions of precedential importance are written carelessly. Workload pressures may cause
non-writing judges to acquiesce too readily to the draft of the writing judge, without themselves
providing constructive insight and criticism. Writing judges could %)e forced into settling for
superficial and sloppy products. Overtaxed to that extent, appellate courts could do serious
harm, not only in rendering ill-advised decisions but in producing ill-considered case law.
These would be serious defects in a justice system upon which modern society depends not only
to decide controversies but for the interpretation of its laws. While the Supreme Court is the
arbiter in the greatest matters, the growth in appeals has diminished the Supreme Court’s
ability to decide all the important cases, leaving many of them up to the circuits.

While we emphasize that no breakdown in quality of the type mentioned has come to
our attention, we believe that the productivity levels of many of today’s circuits are at
maximum levels. Delay in adding judgeships while caseload continues to escalate could
undermine their ability to function properly. We urge Congress to address the problem of
needed new judgeships.
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Determining how many judges each circuit needs is not simple, although we think the
Judicial Conference’s judgments in the cases of the circuits with the highest caseloads are well
within proper bounds.

One step that would help in gauging future and present judgeship needs is to develop
a more sensitive and sophisticated workload index than the simple 255 participations rule
described above. We recognize, of course, that the 255 participations rule has been employed
in conjunction with other factors, including advice from the judges. Nonetheless, we believe
that Congress and the courts would be assisted by development of a better indicator, if one can
be devised, which takes into account case at}rpc:s The mix of cases varies greatly among the
circuits. It seems unrealistic to treat social security appeals as requiring the same average
investment of judge-time as securities or civil rights appeals. Presently the only weighting the
Judicial Conference undertakes in utilizing the 255 participations per judge index is to treat
prisoner petitions as one-half a case. For some time, however, the Judicial Conference has
used a weighted caseload index in determining the judgeship needs of the district courts. The
latter formula is not yet entirely satisfactory, and is undergoing further study. Still, we think
that a weighted formula is preferable to pretending that cases in all categories require the
same amount of judge-time. There may also be other indices that could be developed to assist
in better determining judgeship needs.

To devise such a formula will require research into the time actually spent by ju dges
to handle appeals of various kinds. Both the formula itself and the research that precedes it,
will help provide more reliable means for stnkmg a proper balance between the number of
judges needed on a court of appeals and the court’s workload. It will suggest how many cases
a judge can handle. Especially is this important where, given modern case management
techniques, a backlog will not necessarily occur to warn that a court is underjudged. We cannot
permit the efficiencies that are being built into the process to submerge the basic need for
enough judges. It has been the hallmark of the judiciary that judges do much of their own
work. While modern methods have properly added more staff assistance to the process, the
judge remains the central decision maker. We must not give appellate judges a caseload so
large that they either surrender their decision-making to staff or also decide cases under such
pressures for haste as to be incapable of thoughtful and just decision-making.

The Subcommittee, therefore, emphasizes its belief that the courts of appeals today
are, in general, at full capacity, and that many of the circuits, especially those already identified
by the Judicial Conference as having need for the larger numbers of new judgeships, stand in
immediate need of more judges. For every court there is a minimum number of judges
necessary to handle the caseload. Unless there is a prospect of a corresponding caseload
reduction, we do not favor maintaining a static number of judges to handle a caseload that has
escalated beyond that group of judges’ capacity. Where courts are overstretched and where
appropriate caseload reductions are not realistically in prospect, we know of no responsible
course other than the addition of judges.

We reserve for the next section a discussion of whether the circuits can keep down
judgeship needs down if Congress permits them, on a discretionary basis, to limit the number
of appeals they will hear. Whatever might be done along these lines, we presently accept that,
by using the techniques now being successfully employed by the circuits, such as by screening
appeals and disposing of the more routine ones without oral argument, it is possible and proper
to handle a greater volume than might have been deemed appropriate a decade or more ago.
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And with the aid of a sophisticated workload formula, developed after careful study, it will be
possible to determine more reliably what a circuit’s bottom-line judgeship needs are.

Nonetheless, we underscore our warning that there are finite limits to the numbers of
appeals a given number of judges can properly handle. And we warn that limit may already
have been reached in one or more of the circuits. Beyond this limit, the quality of the court
will inevitably deteriorate even though the court remains current. Defining and recognizing
that limit, and seeing that it is not exceeded, is absolutely essential if the courts of appeals are
to survive as reliable components of the federal legal system.

We accordingly recommend as follows:

(1) That the Congress take immediate steps to address the demonstrated needs
for new judgeships of the various circuits, as well as of the district courts. This
action should be based on formulas currently in use, as supplemented by the best
judgment of the Judicial Conference and its advisors.

(2) That the Judicial Conference take immediate steps, on an expedited basis,
to institute a study to create the most reliable caseload formula that can be
devised for determining the judgeships needs of the circuits, taking into account
the varying types of a) handled in each circuit. We urge Congress to
provide the necessary resources and funding for such a project.

(3) That recognizing the harm to the nation that can result from overburdened
courts lacking in a sufficient number of judges, that the Administration and
Congress expedite the filling of all existing vacancies for circuit and district
judges.

(4) That the Judicial Conference initiate the creation of an intercircuit study
project, perhaps under the aegis of the Federal Judicial Center, to exchange
information between the circuits, and conduct studies, as to the most effective

and reliable means for appellate case management, towards the end that all
circuits have available the most up-to-date thinking and information as to how

to manage today’s high volume courts while maintaining the highest quality.
B. INCREASE IN THE NUMBER OF JUDGES

The Hruska Commission in 1975 expressed great concern over the growth of circuits
in excess of nine judges. Commission on Revision of the Federal Court Appellate System,
"Structure and Internal Procedure: Recommendations for Change,” 57-59 (June 1975).
Consistent with this philosophy, it urged the division of the Fifth and Ninth Circuits. The Fifth
was divided in 1981. The Ninth successfully resisted change, and today operates with 28
authorized judgeships. Ironically, only a few years later, both the Fifth and the Eleventh (which
was created from the Fifth), now have caseloads that could soon bring them to 20 or more
judges. The Sixth faces a like situation, followed by the Third and Fourth. The number of
appellate judgeships has risen nationally from 59 judges in 1945 to 156 in 1989, a three-fold
increase. The average size of a circuit court of appeals has risen from five judges in 1945 to
13 judges in 1989. As of today, the circuits’ authorized judgeships are as follows: D.C,, 12;
First, 6; Second, 13; Third, 12; Fourth, 11; Fifth, 16; Sixth, 15; Seventh, 11; Eighth, 10; Ninth,
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28; Tenth, 10; Eleventh, 12. Applying the 255 participations formula now in use by the Judicial
Conference of the United States to determine new judgeships needs, supra, the circuit courts
would theoretically need 50 additional judges to handle their 1989 caseload, or a total of 206
judges. If this number of judges were, in fact, realized, the "average" court of appeals today
would have 17 judges. |

Our Subcommittee has secured alternate projections, based on caseload, of future
judgeship needs utilizing the 255 participations formula. Assumingappellate caseload risesin
the next five years at the same rate as 1t has from 1960-89 (the most conservative of several
projections), a total of 280 judges would be required in 1994. This would raise the per circuit
average to 23 judges. (Three circuits would have over 30 judges, and one, the Ninth, would
have 43.) This same projection would predict a need for 315 appellate judges in 1999 (26 per
circuit, with the Fifth at 39 and the Ninth at 49), and 392 judges by 2009 (33 per circuit, with the
Fifth at 49 and the Ninth at 61 judges). If the future judgeship increase is projected on the basis
of trends from 1970-89, a larger increase occurs: 288 judges are needed by 1994; 332 by 1999;
423 by 2009. Under this projection, the average circuit should have 24 judges within five years;
28 (\lvlthm te?h ygars, and 35 within 20 years. The Sixth would reach 46 judges within 20 years,
and the Ninth 67.

The burgeoning caseload has thus caused a sharp increase in the needed number of
circuit judges. Many of the circuits could reach 20 or more judges within a few years.

An initial question is whether to adopt the Hruska Commission’s goal to keep each
circuit’s size to nine judges or thereabouts. We think it would be premature to adopt such a
goal now, although we think that within a few years a decision will be required. There are
several reasons for postponing any immediate response.

First, caseload growth has been so great to date that any decision to aim for a
permanent system of small circuits would involve dividing and reorganizing not only the Ninth
but the Third, Fourth, Fifth, Sixth and Eleventh. Indeed, it is difficult to see how the circuits
could be reduced simply by dividing the present circuits. Rather it is more likely the present
circuits would have to be scrapped, and a completely new set of circuits devised, probably with

2Broken down, the new judges under that standard, based on 1988 statistics, would be as
follows: D.C. Circuit, 0; First, 2; Second, 0; Third, 5; Fourth, 8, Fifth, 8, Sixth, 9; Seventh, 1;
Eighth, 2; Ninth, 2; Tenth, 3; Eleventh, 10. These numbers are much greater than the 16
judgeships requested by the Judicial Conference inits pending judgeship bill (revised toinclude
the Sixth Circuit’s recent request). The number in that bill is derived from lower 1987 statistics.
Besides considering the 255 participations formula, the Conference, in drawing up that bill,
reviewed other factors affecting the circuits, including the views of the judges. A Conference
committee is now in process of drawing up judgeship needs based on 1989 statistics. We note
that the judges of the heavily burdened Eleventh Circuit declined to request any new judgeships
pending the report of this Committee. The Sixth, on the other hand, after initially voting not
to request additional judges, reversed its position in 1989. Other circuits requested fewer
judges than the 255 participations rule would allow. The circuits’ reluctance to request new
judgeships reflects a resistance to growing larger. It could also reflect genuine weaknesses in
the 255 participations formula, where caseload growth may reflect case types not requiring as
much judge-time.
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some built in mechanism for periodically reorganizing them so as to maintain the number of
judgesin any one circuit below the maximum established. There is no constitutional reason not
to do this; the lower federal courts have been thoroughly reorganized several times during our
history. On the other hand, the effort and disruption involved would be enormous. A
fundamental change like this should only be recommended if it is clearly the right step. Yet
for the reasons stated below, we need to know more before we can say that the creation of
twenty or more smaller circuits is the most desireable future course.

Second, the creation of a system of small circuits is only workable if a mechanism can
be devised to handle the problem of intercircuit conflicts. As pointed out in the next section,
the growth in appeals has created more and more instances where different circuits rule
differently as to the meaning of federal law. Moving from thirteen to twenty or more circuits
canonly exacerbate the problem. Aswe discuss in the next section, it is necessary tolearn more
about the relative seriousness of this problem and, specifically, what cases are most
troublesome, and their numbers, if we are to deal with it. There is more to be learned, in
addition, about mechanisms to cope with it. Thus we recommend in Section C, below, a four-
year pilot project overseen by the Supreme Court, along with an intensive study of the problem.
If our recommendations are followed, requirements of controlling intercircuit conflicts in a
system of regional circuits will be far better understood than now. It could be that with the
knowledge and techniques learned it will turn out to be possible to subdivide the appellate
judiciary into more numerous circuits, using intercircuit panels and various national stare
decisis rules to resolve conflicts. On the other hand, it may turn out, that twenty or more
circuits would not be manageable, if made into the lower tier of a two-tier federal appellate
court, the upper tier of which might be four or five higher tribunals, each of which would have
discretionary appellate jurisdiction over four or five of the circuits. This upper tier would thus
be inserted between the circuits and the Supreme Court. Such a muliti-level plan, whatever its
merits or demerits, more plainly what such a step might entail.

Third, the ability of the Ninth Circuit to manage with 28 judges also gives us pause,
since it is possible that a large circuit is more feasible than once believed. Viewing the Ninth
Circuit as an experiment in the management of a "jumbo” circuit, we think it worth letting more
time go by before determining ﬁnallg whether larger circuits are, indeed, unworkable. The
Ninth insists that it is managing well.” Many of its judges agree.

We recognize that a large majority of judges outside the Ninth (and some within)
disagree with the proposition that bigger is better. Three quarters of the circuit judges who
responded to the Committee’s poll indicated that, in their view, 15 or fewer judges was the
outer limit of a properly and effectively functioning circuit court of appeals. Many put 12 or
even nine as the outer limit.

The debate between the Ninth and the small circuits is a contest between two very
different concepts of a circuit court. The Ninth is essentially a rotating system of three-judge
panels (over 3,000 combinations are possible) covering an enormous geographic area and
bonded by a very capable administration and the nation’s only small (11 person) en banc. (Its

3See Fourth Biennial Report to Congress on the Implementation of Section 6 of the
Omnibus Judgeship Act of 1978, submitted by The Judicial Council and The United States
Court of Appeals for the Ninth Circuit (July 1989).
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willingness to accept a small en banc, a mechanism recommended by the Hruska Commission,
may be a key to its ability to operate, since the virtual impossibility of large court en banc
procedures was one of the reasons the old Fifth agreed to split.) Other circuits still prefer the
traditional concept of a small, unitary circuit court even as their growth increasingly belies
that image. Such a court has been characterized by intimacy between the judges and projects
the powerful personalities of its regular members. The Ninth has either found a workable
alternative to the traditional model, or else the entire appellate system as it now exists must
shortly be restructured, since other circuits are soon destined for "jumbo” status (unless some
method of controlling caseload is adopted). Professor Arthur Hellman, who has just stadied
in detail the question of intra-circuit conflicts in the Ninth Circuit, reports after studying a
quantity of Ninth Circuit decisions that the panels of that circuit have been faithful to stare
decisis, and that the en banc has acted effectively when required. "Jumboism and
Jurisprudence: The Theory and Practice of Precedent in the Large Appellate Court," 56 U.
Chi. Law Rev. 541 (1989). He concludes that the Ninth is not at all torn by intra-circuit
conflicts.* The Ninth itself insists, in its latest report, that it should be regarded as the
harbinger of future circuit courts rather than as anything abnormal.

We believe that more study is needed, as well as more opportunity for debate among
bench and bar, before this issue can appropriately be resolved. The experience of the Ninth
shows that, with good leadership, a large circuit can at least keep current and do its job. This
encourages us to believe that, at least, for the next five years, the present system is capable of
absorbing the caseload, and taking on such additional judges as Congress provides, while
further thought is being given to a future course of action.

We do not mean to suggest that our Subcommittee views the only options to be small
versus large circuits, The Subcommittee has studied the following alternatives:

1. Adoption of a certiorari system, permitting each circuit to control the number of
cases it reviews (i.e. abolish appeals of right in some or all types of cases).

2. Abolishing the present circuits, and replacement with one of several new structures.

3. Retention of the present system, with, perhaps, study of further innovations to make
the "jumbo” circuits of the future more manageable.

4One piece of data contrary to Professor Hellman’s report is found in the answers by Ninth
Circuit district judges and attorneys to a survey published in July 1987. Asked if they agreed
with the statement "There is consistency between panels considering the same issue," 59 percent
of attorneys and 68 percent of district judges disagreed. Many respondents felt strongly that
there was not consistency. Professor Hellman acknowledged a degree of inconsistency in those
Ninth Circuit cases where the governing legal rule permitted a court to apply a variety of
judgmental factors, of a type that could vary person-to-person. Since his study did not attempt
to compare the Ninth with smaller circuits, which presumably might also reflect different
judgment calls in such matters, it is difficult to assess whether the Ninth differs in this respect
from other circuits. As the Supreme Court itself indicates, small size does not guarantee
uniformity of view.
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The Subcommittée has looked into all these possibilities with as much care as its short
timetable allows. It has read the literature, diagramed and even invented various new
structures and considered some of the pro’s and con’s. Alternatives 1 and 2 would require
fundamental changes in the judicial system. The choices are difficult and we see few benefits
in attempting to select one specific change now rather than inviting further consideration of
the entire matter during the next few years.> For reasons already discussed, more time will
assist in assembling needed information. In addition, it could be that other proposals of this
Committee will result in a reduction in appellate caseload thus relieving some of the pressures
for change or at least tipping the scales toward a different alternative. Less likely, but still
perhaps possible, fundamental changes in society or in the economy would bring about such a
reduction. And, finally, we believe that it is desirable to bring members of the bench and bar
more fully into the discussion. The federal courts of appeals are, in a sense, victims of their own
success. They have kept efficient and current. Few outsiders, even now, appreciate the gravity
of the problem. The pressures in circuits like the Third, the Fourth, the Fifth, the Sixth, and
the Eleventh are just now being strongly felt by their judges; and if the caseload numbers persist
in going up, as seems likely, it will surely be apparent before long that many circuits must either
be operated at "jumbo” size, or else a whole new approach or structure must be adopted. We
strongly urge that in the time remaining, which we estimate as within the next five years, that
the Congress, the courts, bar groups and academia give serious thought to the problem and to
the alternatives.

In the remaining part of this section we shall discuss the parameters of the available
alternatives, as we seem them. By describing them briefly, and by including in our Appendix
(now consisting of our blue binder) some of the materials developed with respect to each, we
hope to help orient the readers as to what, after consideration, we believe to be the practical
alternatives. It is among these options that choices will have to be made within a relatively
short time.

1. Should a system of circuit court certiorari be adopted?

A simple way to control the rising appellate workload would be to give to each of the
courts of appeals the option now possessed by the Supreme Court to control its own docket.
The Supreme Court, with a fixed number of justices, hears about 150-160 cases a year. This
number does not change, even though the number of petitions for certiorari may and does
change. By using the same method, courts of appeals could tailor to their own resources the
number of appeals taken under advisement. The courts of appeals would develop rules and
a screening procedure which would enable each of them to decide what cases to hear and what
to reject. Whether to include criminal cases in the process would have to be addressed.
Conceivably the screening procedure could include a requirement that all appellants first seek
the district court’s approval to appeal, much like the certificate of probable cause required in

SWe accordingly take no position on the question of splitting the Ninth Circuit. As an
isolated question, that involves issues peculiar to the region which we are not qualified, in the
time and with the resources we have been given, to address. Insofar as the question turns on
whether, as a general principal we disfavor circuits of that size, we think an answer would be
premature, since it would require us to determine now whether a major reorganization
touching upon all or most of the circuits in the nation is desirable. As noted above, that is an
extremely difficult puzzle, the pieces to which are not yet all available.
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habeas cases. While the court of appeals could still grant review if the district court declined
approval, the view of the lower court might be a helpful factor, since, having lived with the case,
the trial judges will know whether it is clear or close.

To study discretionary review, the Subcommittee requested Kathy Lanza, Esquire, to
prepare a paper which is included in the Appendix. This paper includes a survey of the
approaches taken in the three states having discretionary review: Virginia, West Virginia and
New Hampshire. It also considers the experience of the United States Court of Military
Appeals, and refers to the principal literature. We refer any interested reader to this paper.

The argument against discretionary review is that it must be somewhat pains-taking
unless it is to do violence to the tradition of appellate error correction. Lower appellate courts,
unlike the Supreme Court, obviously cannot assume that ordinary errors have already been
corrected. Granting or denying certiorari cannot, therefore, turn simply on identifying the
presence of an important precedential issue. To determine if error could have gecurred below,
an appellate court will have to conduct a fairly comprehensive examination, aided by briefs and
by the trial record. The amount of time spent in this searching kind of inquiry may be just as
great as the efforts a circuit court makes today in identifying cases for possible summary
disposition. In other words, a careful certiorari procedure might save little if any of the time
now spent. Moreover, there would be the danger of spending time twice: first to consider
whether to allow review, and later, if review is allowed, to decide the case.

On the other side, a certiorari procedure can be tailored almost infinitely to the needs
of the system. If the caseload were overwhelming, the grant or denial of certiorari could be
turned into a less sensitive process. The judges would not be obliged, as they are when handling
a true appeal, to satisfy their consciences that they approve or disapprove of a particular
outcome. "Certiorari denied" could simply mean: "We don’t have room, and your case seems
less troublesome than others."

Conceivably certiorari could be combined with procedures such as truncated review
of a colleague’s case by one or two trial judges, as a condition for seeking certiorari. The
difficulty with such a procedure would, again, be that the administrative costs, and judge-time,
could well be greater than the fast-track time presently spent by a circuit court on many of its
cases.

One thing is clear. While the Supreme Court has never held that an appeal is
constitutionally required, the federal system and virtually all state systems now provide one
appeal as of right to all litigants. Alteration of that tradition, even if in the civil area alone,
would be a major change in our philosophy. It might conceivably become a needed step if the
costs of providing an appeal in each case become too high. But the screening and tracking
techniques now used by appellate courts may be adequate. The Subcommittee sees adoption
of certiorari review as an action of last resort, and does not now recommend it. It should,
however, be studied because it is an obvious alternative to building a costly, more elaborate
appellate structure should caseload pressures prove intractable.

2. Alternative Circuit Structures

The Subcommittee has spent considerable time studying, developing and diagraming
a variety of alternate structures to the present circuit system.
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The current system was established by the Evarts Actin 1891. Aswe have already said,
it need not be regarded as engraved in stone, although many people tend to see it as such. The
day has already come (except, perhaps, in the First Circuit, which has six judges), when the
traditional small circuit court that characterized the first 70 years of the system has been
irrevocably lost. Circuit courts operating with even 13, 14 or 15 judges cannot hope to be the
small, unified collegial bodies of yester year. A court like the Ninth Circuit, with 28 judges, is
an entirely different institution.

It can be argued that when an institution that has served well has been changed beyond
recognition, it should be abandoned. Certainly no one would institute from scratch a federal
system with circuits ranging, as now, from six to 28 judges and reflecting, geographically, even
greater discrepancies in circuit sizes. On the other hand, the present circuits are functioning;
the judges and administrators have adapted to the peculiarities of each circuit; and it is quite
possible that the trade-offs between having twenty or more smaller circuits or having the
"jumbo” Ninth circuit, and the soon to be "jumbo” other circuits, militate against change. About
all that can be said is that no system, whether the present one or any of the alternatives we have
considered, can recapture the past. All must reflect the enormous growth in caseload and the
many more judges that the modern era demands.

We are presenting as an Appendix to this subpart a binder reflecting the structural
alternatives we have discussed. There are essentially four types of structures (besides keeping
the present format) of particular interest, although each type has many possible variations, and
it is possible, also, to meld types.

Type L. To achieve small circuits the present circuits would be eliminated and entirely
new circuits drawn, limited to nine, twelve or fifteen judges each. Problems of geography might
be troublesome; states might have to be split. To cope with future caseload growth such as
overtook the Eleventh and Fifth Circuits only a few years after their division, a mechanism
might be developed for examining and, if needed, redrawing circuit boundaries every decade
or so, in order to maintain a proper size. The problem with any such restructuring, as already
stated, is how to control the increase in intercircuit conflicts that a larger number of circuits
would surely create. Numerous ways of doing this have been suggested.

One method would be to require each circuit to adhere to the precedent of others,
exceptwhere the Supreme Court has spoken. However, this rule of national stare decisis would
have to be ameliorated by an opportunity to break away from the decisions of other panels
believed to be clearly erroneous. One proposed method would be to create intercircuit review
panels of some type which would have the power to resolve conflicts finally (subject to Supreme
Court review). Another would be to grant nationally binding status, in certain circumstances,
to the opinion of enbanc panel of a particular circuit. The important point about arrangements
of this type, would be that judges from the circuits would themselves be utilized, in some
formalized manner, to issue pronouncements binding on colleagues beyond their own circuits.
Intercircuit conflicts could thus "be cut off at the pass,” without total reliance on the Supreme
Court as the sole arbiter. There would, be no "second tier" or other formal court structure
between the circuits and the Supreme Court.

Another quite different structure for policing the intercircuit conflicts that multiple

small circuits will create would be to integrate the circuits into a fully developed two-tier
appellate court system. The twenty or so circuits would become the bottom tier. The upper
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tier would consist, nationally, of four or five "higher" tribunals, consisting of perhaps seven
judges each. Each new upper tier court would have its own geographical area comprising four
or five of the circuits from which it would hear appeals on a discretionary basis. A possible
advantage of the above system would be to channel the major law-declaring function below the
Supreme Court to a few major tribunals. This would displace the voluminous and perhaps
increasingly disparate case law that 200 or 300 co-equal circuit judges, governed only by a
distant Supreme Court, might be expected to produce. The lower tier circuit judges would still
do important work, especially in the area of error correction. But the relationship between
the two tiers would be somewhat like that in states today between the state’s highest court and
the intermediate appellate courts. This analogy is imperfect, of course, in that the Supreme
Court would remain head of the federal courts. Still, with Supreme Court review relatively
rare, the new upper tier would have an important supplementary role. This system could
absorb the many more judges that will soon be needed, while preserving coherence.

Type II. Another alternative is to create national subject-matter courts so as to relieve
the regional circuits of much of their current caseload. The national exponent of subject-
matter appellate courts is Professor Daniel Meador, an advisor to the Subcommittee. Professor
Meador is chairman of the American Bar Standing Committee on Federal Judicial
Improvements which, in March of 1989, issued its report entitled "The United States Courts of
Appeals: Reexamining Structure and Process after a Century of Growth." In this reporr, the
majority recommends what it calls "non-regional appellate courts defined by subject matter,"
principally a national court of tax appeals and a national court or courts to hear some
administrative appeals. Subject matter panels in the regional circuits are also recommended.
A significant advantage of subject matter courts of appeals is that they eliminate intercircuit
conflicts, provided all appeals of that type can be handled by one upper-level subject-matter
court.

Professor Meador has explained his own views more recently in an article entitled "A
Challenge to Judicial Architecture: Modifying the Regional Design of the U.S. Court of
Appeals,” 56 U. Chi. Law Rev., 603 1989). While many bar leaders and judges oppose what
they call "specialist courts”, Professor Meador points out that his concept is not limited to
specialized courts but includes courts like the Federal Circuit and, in some areas, the D.C.
Circuit, which are composed of generalist judges whose jurisdiction is defined, at least
sometimes, by the subject matter of the cases. The existence of these and certain Article I
courts indicate that subject matter courts already have a recognized place among the country’s
judicial institutions.

However, the Subcommittee has difficulty seeing subject matter tribunals as providing
major relief for the present circuits. If the elements of the ABA standing committee report
were adopted, they would affect only a small portion of the caseload. And a wider creation of
subject matter courts would, in our view, raise numerous political and organizational issues.
The concept is nonetheless worthy of continuing research and study, especially as there are
undoubtedly types of cases best handled by subject matter tribunals. For example, an Article
I tribunal to handle all entitlement appeals such as Social Security, Veterans’ benefits, and the
like seem well worth considering. Finding an executive agency within which to place such a
unified Article I Tribunal is something of a problem. The Office of Budget Management might
be a possibility.
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Professor Meador has designed an interesting amalgam of the two-tier regional system
mentioned under Type I with a group of subject matter courts (see Appendix).

Type I11. Efforts have been made to create models of a single national appellate court,
i.e. one lacking in circuits or other sorts of separate regional entities. Professor Carrington’s
interesting description of one such model is contained in the Appendix, along with a diagram
our Subcommittee has prepared. The Subcommittee’s initial reaction is to fear that a single,
nationwide structure would have the faults typical of a large bureaucratic agency. The circuit
courts have responded with considerable initiative to the demands of the last 20 years. We
believe that this initiative stemmed in part from the feeling of judges and administrators in
particular locales that the challenge was their challenge requiring their response. Had they
been part of a nationwide bureaucratic structure, the commitment might have been less. The
modern trend in the federal courts, which we approve, has been towards decentralized
administration.

There are however, advantages to a nationwide entity, one of which is the ability to
divert judges and resources to places of particular need. Another would be the control of
intercircuit conflicts. A feature of Professor Carrington’s model is to distinguish between
panels handling routine, fact-specific disputes and those handling cases where law-declaring
would be required. Only in the latter would there be written opinions. The model also relies
extensively on subject matter panels.

Type IV. It has been suggested by Judge J. Clifford Wallace that the circuits might be
reduced to several "jumbo" circuits. "The Nature and Extent of Intercircuit Conflicts: A
Solution Needed for a Mountain or a Molehill," 71 Cal. Law Rev. 913, 94041 (1983). He notes
that this would curtail intercircuit conflicts, and that the larger circuits could more easily shift
resources within their borders. Such a system might call for the creation of intra-circuit
divisions; would require small en bancs to function effectively; and might require further
innovations - such as strengthening the en banc so as to transform it into something closer to
a supervisory court within a court. If the nation were divided between, say five "jumbo” circuits,
the structures created within each circuit might have the effect, when added together, of
creating, nationwide, something like the two-tier regional system described under Type L.

We doubt that a move to merge smaller circuits would command widespread support.
We mentionit only to point out the need for further study of the possibilities inherent in alarge
circuit.

There are endless variants on the above four types: we think that they, however,
suggest in a general way the concepts that are available. In Section C, infra, in discussing the
control of intercircuit conflicts, we refer to another type of arrangement aimed specifically at
resolving conflicts in the current system.

3. Keeping the Present Circuit System

Aswe have said, it is hard to imagine setting up the present circuits from scratch today.
Not only are their sizes and territories quixotic, their increasingly large courts, sitting in shifting
panels of three, bear little resemblance to the unitary courts that once answered to the names
of the Ninth or the Sixth Circuits. Yet there is comfort to be found within a familiar structure.
The circuits have so far done extremely well in meeting the growing caseload; and they have
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all coped with the increase in judges. It may be that, as the Ninth Circuit has found, there are
a variety of viable ways to make "jumboism" work.

Ninth We have no doubt that the larger circuits will have to adopt a small en banc, as has the
inth,

They may also wish to create divisions, and experiment with the concept, not adopted
by the Ninth, of having judges rotate within a particular division. They may also wish to
consider developing a system for regularly assigned staff to notify judges of perceived intra-
circuit conflicts. These and other innovations may eventually make it possible for the present
circuits to adapt to the large caseload and numbers of judges. See Chief Judge Donald P. Lay,
"The Federal Appeals Process: Whither We Goest? The Next Fifty Years", (1988).

CONCLUSION

Within probably five years it should be decided whether to keep the present circuits or
whether to create some new structure. During the five year period, the circuits can continue
effectively and should not hesitate to seek such additional judgeships as are needed. Also
during this period, we hope that a study and pilot project, as proposed in the next section of this
report, will be undertaken. This study and pilot project will lead to a greater understanding of
the nature and extent of the intercircuit conflicts problem, and of mechanisms, supplementing
Supreme Court review, to resolve conflicts. Armed with the knowledge, and with further
experience with larger circuits, a choice can then be better made whether to keep the present
structure, or create some other,

C. THE RISE IN INTERCIRCUIT CONFLICTS

In the previous section, we discussed one of the distortions that caseload increase
causes in the circuit system established under the Evarts Act: namely, the increase in the
number of judges beyond nine or ten a circuit. Since a court beyond like the traditional unitary
appellate court, some observers feel the Evarts Act system is now "outgrown,” that a new
"structure” is needed. Like a lobster whose shell has been outgrown, the courts are said to need
a new skeleton. As we have seen, however, there are relatively few new skeletons to choose
from, and each has its own problems which must be weighed against the problems that exist if
we try to make do with the present system.

If, for example, we were to restructure the present circuits to a maximum of nine judges
in each, the resulting proliferation of circuits would exacerbate the problem to be addressed
in this section, namely, the increasing inability of the Supreme Court, in the face of the growth
in appeals, to resolve conflicts among the circuits.

In the first half of the 1900’s the Supreme Court could easily manage its role of
fashioning a single national law for the entire nation. In the early quarter of this century, about
six percent of all federal appeals eventually reached it. Asrecently as 1950, the Court reviewed
close to three per of federal appeals. That proportion has by now dropped to less than 4
percent, and will keep diminishing as the total number of appeals rise. The Supreme Court’s
annual caseload is in the neighborhood of 150 cases. This has remained roughly constant for
sometime, and there is little prospect of a major change upwards. While a few commentators
have suggested the Supreme Court could increase its own output if it wanted, we doubt that this
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is so, given the difficulty of the cases that the Court hears. It is hard to imagine the Court
splitting into three-judge panels, as some have urged, given the sensitivity of so many of its
cases; and even if it did split into smaller panels, the increased opinion-writing burden this
would place on the justices would quickly limit the gain in productivity. In any case, the Court
alone can best gauge its capacity; and this, as said, has been approximately 150 cases for some
years, of which approximately percent come from the federal courts of appeals.

The relative capacity of the Supreme Court vis-a-vis the circuits is highly important
because, under the system devised by the Bvarts Act, the Supreme Court is our only national
court of general jurisdiction. Sitting at the apex of the federal and state systems, one of its
functions is to harmonize the federal law coming from both types of courts, including from the
regional circuits.® Yet it is obvious that a court which hears less than .5 percent of all federal
appeals is less able today to perform this harmonizing function than it once was when it heard
three percent or more.

The Sggfeme Court has long since given up granting certiorari in all cases of
intercircuit conflicts. As a result there are many instances where a Congressional statute
means one thing in one area of the country and something different elsewhere.

The relative importance of unresolved intercircuit conflicts is a question that has been
debated up to this moment. The Hruska Commission, in 1975, urged the creation of a new
National Court of Appeals, intermediate between the Supreme Court and the circuits, in part
because of the perceived need for greater capacity to resolve intercircuit conflicts. Under the
Hruska Commission’s plan, the Supreme Court would refer 150 cases a year "down" to the
new tribunal, thus doubling the capacity at the top of the system to determine federal law on
a nationwide basis.

The recommended new court was never adopted by Congress, and subsequent
proposals for a similar body, including one manned by existing circuit judges, have been
unsuccessful. Meanwhile, one of the reasons for such a tribunal, the need torelieve the burden
upon the justices of the Supreme Court, has largely disappeared now that the Court has
discretionary control over its own docket. Intercircuit conflicts remain an issue, however.

The difficulty in assessing the extent and seriousness of intercircuit conflicts stems from
the absence of comprehensive data. Some very valuable work has been done, but to make a
full study (which we believe must be done) requires resources beyond those of an individual
scholar. The Subcommittee has a paper by Jeffrey Barr that synthesizes the literature and
research to date. Extrapolating from findings by several researchers, he estimates, very
roughly, that there were 60 to 80 unresolved intercircuit conflicts, of the sort that commentators
deemed "direct,” presented to the Supreme Court by petitions for certiorariin 1988 and refused
review by the Court. This number omits less direct conflicts or "sideswipes" (e.g. a
fundamentally inconsistent approach to an issue by circuits).

6As Professor Meador writes,
"...[T]he Supreme Court remains the only institutional means through which this
vastly increased outpouring of decisions can be harmonized and made uniform throughout the
nation," 56 U. of Chi. L. Rev. 604 (1989).
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Barr goes on to emphasize, however, that the bare numbers tell only a part of the story.
He makes the point, that, "One can only gauge the need for federal court restructuring to deal
with this problem by scrutinizing the conflicts and deciding which are important or’intolerable’
and which are not" Drawing upon work done by others, Barr identifies several factors as
relevant to determining which conflicts are "intolerable" and which are not. Among these are
the following:

(1) Whether a split in the law creates economic costs or other harm to multi-circuit

actors, such as firms engaged in interstate commerce. Some congressional enactments, more
than others, demand a uniform national interpretation. For example, Michael Sturley, in an
article in 67 Texas L. Rev. 1251 (1989), analyzed the effect of conflicts in the interpretation of
the Carriage of Goods by Sea Act ("COGSA"), under which national uniformity is essential so
that commercial maritime shippers will know who must insure against which risks and at what
costs. Professor Sturley found that the Supreme Court had been more willing to resolve
conflicts under the Longshoremen and Harbor Worker's Compensation Act ("LHWCA")
a statute as to which Congress did not regard national uniformity as so important  than
under COGSA, where conflicts are so harmful that any resolution (even the wrong one) may
be better than none. Significantly, two organizations that have urged the Federal Courts Study
Committee to address the problem of intercircuit conflicts represent firms engagedininterstate
business activities. The Maritime Law Association has identified eight intercircuit conflicts
which, until resolved, will adversely affect the clients of its members, who engage in maritime
commerce. The International Association of Defense Counsel, representing Members of the
(civil) defense bar, complain that "intercircuit court rivalry is [a problem] which touches all of
us representing clientswho engage inbusinessin many states.” Aninterstate business regulated
under federal law is likely to be adversely affected by non-uniform construction of the law. In
many instances, the particular law may not be important enough to interest the Supreme Court;
yet the economic effects of leaving the conflicts unresolved may be quite harmful. Problems
of this nature are not always evident to a judge or to a trial lawyer. The adverse consequences
are felt in the planning and execution of business transactions, or in their avoidance.

(2) The need to prevent forum shopping. Conflicts may encourage forum shopping,
especially since venue is frequently available to litigants around the nation.

(3) Fairness to litigants in different circuits. Certain laws may seem especially unfair
if interpreted differently in different circuits, resulting in benefits to persons in one circuit that
are denied in another.

(4) The need to avoid problems of non-acquiescence by federal administrative
agencies. When circuits conflict in administrative agency cases, the agency is forced to choose
between the uniform administration of its statutory scheme and obedience to the differentdicta
of the two courts in different regions. While the Solicitor General is usually able to obtain
review of a particularly serious issue of this type, it may sometimes be more politic for him to
let an agency live with and "work around" smaller issues of this nature. Even if the agency can
do this, it may be costly for it to do so and may lead the agency, in some situations, to disregard
the dictas of a federal court in similar cases, an approach which breeds disrespect for the law.
The General Counsel of the Department of Health and Human Services has written us to list
a number of conflicts in the interpretation of Social Security law in the circuits. Some involve
sums so small “as to be unrealistic vehicles for seeking a writ of certiorari.”
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We list the above factors because we agree with Barr that some conflicts are more in
need of rapid resolution than others. In theory, of course, all federal law should be uniform.
But the Balkanization of the federal law in circumstances such as those described above is
particularly harmful. By the same token, there are doubtless many procedural rules, and laws
affecting actors in only one circuit at a time, where the effect of a conflict among the circuits
is negligible. We realize that some commentators are of the view that, while harmful conflicts
can and do exist, they are not so frequent that the Supreme Court cannot handle them. Barr’s
study suggests, to the contrary, that the problem is a larger one. Certainly the numbers he
suggests, 60 to 80 unresolved direct conflicts in 1988, gives pause. We are also concerned by
the complaints of the Maritime Law Association, which identifies eight unresolved conflicts of
concern to its members, and of the Defense Lawyers Association. Finally, the sheer contrast
between today’s mounting numbers of appeals and the size of the Supreme Court’s tiny, stable
docket, suggests that all conflicts of any significance cannot reach the Supreme Court. It may
be that conflicts in high profile areas reach the Court, but surely our legal institutions should
be able, within a reasonable time, to provide a single, nationwide rule of interpretation for any
federal statute where national uniformity is desirable.

The question now is what to do about the problem. It should not simply be ignored and
left to fester. At the very least, there should be a study of the number and frequency of
unresolved conflicts, coupled with an analysis of how many of them are truly "intolerable.” We
need especially to know how many "intolerable" conflicts our system is generating which, being
in specialized or other "low profile" areas, are unlikely to be resolved by the Supreme Court.

While a study is needed, a study by itself is unlikely to do more than generate further
debate and to postpone any solution. We, therefore, propose that a study be accompanied by
pilot projects. By putting mechanisms in place designed to resolve real conflicts, we can expect
to develop a practical understanding of the problem and of likely solutions. In designing such
a pilot project, we have deliberately sought the simplest mechanisms. We have avoided
recommending any new structure reminiscent of the controversial new court recommended by
the Hruska Commission. Conceivably the time will come when major restructuring is desired;
but we agree with those who say that the dimensions of the conflicts problem need first to be
beltltglr understood. Moreover, it may be possible to utilize existing mechanisms to resolve
conflicts.

We recommend the two following experimental pilot projects, to be authorized by
Congress for a four year period:

1. Pursuant to Congressional authorization, the Supreme Court may refer down to an
en banc circuit court a case presented to it by certiorari petition for final disposition of national
precedent on the conflict issue only. The referral would be on some type of random basis which
would preclude the Supreme Court from knowing the recipient of the case before the referral
decision was made. The same circuits involved in the conflicts would not receive the case.
The decision of the en banc circuit court would be a national precedent deciding the conflict
question and would bind all federal courts except the Supreme Court. Authorization to "refer
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down" such cases would be limited to twenty cases a year or similar small number, to avoid
undue one burdens upon the circuit courts. Referral would be to a small en banc in any circuit
where a small en bang is authorized.

2, Simultaneously with the above, Congress would enact legislation providing,

(a) Indeciding federal statutory question already decided by another circuit, a
court of appeals will follow the previous circuit unless it is convinced that its decision was
plainly wrong.

(b) The en banc court of a circuit must grant review of any panel decision of the
circuit that (i) conflicts with that of another circuit, and (ii) involves a federal law that a
majority of the active judges of the circuit think needs to receive a uniform interpretation
nationally. Thereafter, the final decision of the en banc panel on the statutory issue in coaflict
shall be binding upon all other circuits provided the en banc panel certifies that, in its opinion,
uniformity of interpretation is desirable and serves an important national interest.

The two above pilot projects, lasting for four years, would be monitored by a committee
chaired by the Chief Justice of the United States or other justice of the Supreme Court
designated by him; two justices of the Supreme Court appointed by the Chief Justice; and two
judges of the courts of appeals appointed by the Chief Justice. The Federal Judicial Center,
under the supervision of that Committee, will during this period keep close numerical count
of all federal conflicts and will analyze them, and report the results of its analysis, in terms of
their relative seriousness, and the need for their resolution. The Center will also advise and
assist the Committee in analyzing the results and relative success of the above pilot projects.
Shortly before termination of the four-year period, the Committee will report to Congress its
views as to the success or failure of the pilot projects, and will recommend that they be
continued, stopped, modified, or replaced, or that other action be taken by Congress and the
courts.

We believe that a pilot study as above described would constitute an enormous advance
on any other approach. If a study of conflicts were alone held, the results might be no more
than to add additional data to the pile of scholarly debate materials.

By having justices and judges wrestle with the real-life problem, the realities would
quickly emerge and shape the solutions. The Supreme Court and others would soon discover
to what extent and in what numbers there were "intolerable” conflicts of an "intermediate” sort
i.e. suitable for court of appeals panel resolution but not of such importance as would normally

7 This mechanism was suggested by Judge J. Clifford Wallace in 1983. See Cal.
L. Rev. 913, 935. Other similar "referral down" suggestions by Judge Wallace, Id. at 936, and
by our colleague Justice Callow (see Appendix), would equally serve. We adopt the
recommended proposal because it relies entirely on existing court resources without
necessitating any structure that might renew the heated debate regarding the Hruska proposal
and its offshoots.

8 Central features of this proposal appear in an article by Justice Walter Shaeffer
at 69 ABA Journal 452 (198-).
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have induced Supreme Court review. Since it is the Supreme Court’s responsibility to
harmonize national law, this is an entirely appropriate project to concern it.

In addition to engaging the Supreme Court’s interest and guidance, the second pilot
project would tell whether 1t is feasible to "cut off conflicts at the pass” by utilizing circuit en
banc panels to take charge of conflicts ~ but only where national uniformity is needed. Thus
a circuit en banc panel could establish national precedent in a case where a conflict has
developed and where the panel certifies that national uniformity requires such action. By
requiring this certification, undue rigidity would be prevented, yet, where necessary, a uniform,
national law could be made without Supreme Court intervention.

These two pilot projects, and the accompanying study the Federal Judicial Center,
would very quickly reveal the extent of the intercircuit conflict problem,; it would also indicate
which of two possible solutions - decision by en banc circuit panels after reference down by the
Supreme Court, or rules allowing the regional circuits, in some situations, to act nationally --
will work. We urge that the package we propose -- the pilot projects and accompanying study -
- be authorized by Congress.
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Summary and Additional Sources

This Background Paper considers the circuit boundaries of the United States
Courts of Appeals. It begins with a brief history. The intracircuit proltlems
of the large circuit, sized by number of judges and docket, are briefly
summarized and the remedy of circuit splitting is analyzed in the context of S.
948, the pending proposal to divide the Ninth Circuit. The Paper also discusses
proposals for consolidation to deal with the intercircuit problems of the
current nationwide system of twelve regional courts.

The conclusion reached here is that subdividing existing circuits,
particularly the Ninth Circuit, would not be an effective reform. If circuit
boundaries are to be reconsidered, then the preferred legislative attitude
should be to consolidate the twelve regional circuits into fewer circuits,
perhaps even a single and unified court of appeals.

The most relevant general commentaries on redrawing circuit boundaries are
cited in the notes; copies are available from the author. Additional source
materials and other points of view might be obtained directly from: (1) the
Senate sponsors of §. 948, Senators Gorton, Hatfield, Packwood, McClure,
Murkowski, and Stevens; (2) Chief Judge Alfred T. Goodwin, United States Court
of Appeals for the Ninth Circuit, (818) 405-7100; and (3) Professor Arthur
Hellman of the University of Pittsburgh Law School, (412) 648-1340.

Of course, the author of this Background Paper would be pleased to respond
to questions or comments. The views expressed here are those of the author

alone.



I. Introduction

S. 948, now pending before the Senate Judiciary Committee, would divide the
United States Court of Appeals for the Ninth Circuit into two circuits: a new
ninth circuit composed of Arizona, California, and Nevada, and a new twelfth
circuit composed of Alaska, Hawaii, Idaho, Montana, Oregon, Washington, Guam,

and the Northern Mariana Islands.1

This is a bad idea. My opinion is not meant
to suggest that there is anything wrong per se with redrawing circuit
boundaries. Even a brief historical account demonstrates that Congress has
redrawn circuit boundaries quite regularly. Indeed, my own inclination is that
Congress ought to redraw the circuit boundaries most dramatically. However,
splitting the Court of Appeals for the Ninth Circuit into two new courts is a
bad idea because, first, it will do nothing to help the problems of that
particular court, and, second, the problems of the courts of appeals generally
could be helped by just the opposite approach of consolidatation. The
preferrable Congressional attitude would be to consolidate the twelve regional

c¢ircuits into fewer circuits, perhaps, even to establish one single and unified

court of appeals for the nation.

IT. A Brief History

The existing circuit boundary lines--depicted on that map of the United

States for lawyers in the front of Federal Reporter, Second Series and the

s, 948, 101st Cong., lst Sess. (1989).



Federal Supplement--are the arbitrary product of histosyvzﬂ The APPENDIX of this.

paper depicts the occasions when Congress has seen fit to redraw those imag: nary
lines. And the point that this geography for lawyers is imaginary, the fiction
of a statute, should not be overlooked. These lines do not exist any more than
does the dotted line you drive across going from California to Nevada, and 1
mean to explain that circuit lines have a good deal less legitimacy--even
conceptually.

Congress first drew circuit boundaries in Section 4 of the Judiciary Act of
1789, which created the original intermediate tier of federal courts--three
named circuits (“Bastern," "Middle," and "Southern") geographically encompassing
the original thirteen district courts.3 The district courts were exclusively
trial courts of limited jurisdiction. The circuit courts were the principal
trial courts, with original jurisdiction over more serious criminal
controversies, diversity suits above a set figure, and civil cases in which the
United States was a party. The three circuit courts had some appellate
jurisdiction to review specified categories of district court decisions, but the
Supreme Court was the primary appellate court. The circuit courts had no judges
of their own; instead, two Supreme Court justices "rode circuit" to sit with one

district judge as a panel.

2See;generally Baker, Precedent Times Three: Stare Decisis in the Divided
Fifth Circuit, 35 Sw. L. J. 687, 688-99 (1981).

3Act of September 24, 1789, ch. 20, § 4, 1 Stat. 73, 74. See generally D.
HENDERSON, COURTS FOR A NEW NATION (1971).
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This enhanced the federdliZing influence of the third branch and was designed to
assure uniformity in the national law.& In order to lessen the travel burden on
the justices, Congress soon reconstituted the circuit courts to require a panel
of one justice and one district judge.5 Three named circuits became numbered
circuits with the passage of the short-lived "Law of the Midnight Judges" Act of

1801.9

The 1801 statute created circuit judgeships enough to reconstitute the
circuit courts as one three-judge panel in each of the six redrawn and numbered
circuits. The repealing statute the next year undid this, but did preserve the
numbered circuits, reassigned some states, and further reduced the circuit court
quorum to one district judge sitting alone.7

The technical duty of Supreme Court justices riding circuit obliged
Congress to add to the membership of the Supreme Court and to create new
circuits in order to accomodate western expansion. A seventh circuit was added
for Kentucky, Ohio and Tennessee in 1807.8 Reluctant to increase the size of
the Supreme Court, however, Congress went on for a generation without bringing
new states into the circuits.

In 1837, Congress acceded to the built-up judicial needs by increasing the

number of justices to nine and by redividing the county into nine

ASee J. GOBEL, 1 HISTORY OF THE SUPREME COURT--ANTECEDENTS AND BEGINNINGS

TO 1801 457-508, 552-661 (1971).
SAct of March 2, 1793, ch. 22, 1 Stat. 333.

6Act of February 13, 1801, ch. 4, 2 Stat. 89. See generally Turner, The
Midnight Judges, 109 U. PA. L. Rev. 494 (1961).

?Act of April 29, 1802, ch. 31, 2 Stat. 156, as amended by, Act of March 3,
1803, ch. 40, 2 Stat. 244,

8pct of February 24, 1807, ch. 16, 2 Stat. 420, as amended by, Act of March
22, 1808, ch. 38, 2 Stat. 477, and Act of February 4, 1809, ch. 14, 2 Stat. 516.




circuit‘s.9 Again, some states were reassigned from one circuit to another,
California was added in 1855.'° In 1862, the states that had been

admitted to the Union since the major rearrangement in 1837 were assignec to
circuits by enlarging the existing circuits and a tenth circuit and a tenth
justice were added in 1863.11 Back then Congress was quite willing to redraw
circuit boundaries to shift a state from one circuit to another, as for example
Indiana was moved from the seventh circuit to the eighth circuit.12

Again in 1866, Congress rearranged the circuits, shuffling states to draw
nine circuits.13 That statute created a judgeship for each circuit and further
reduced Supreme Court justice circuit riding to a symbolic minimum.

The period between 1870 and 1891 has been labelled quite aptly as “the
nadir of federal judicial administration.“lﬁ Federal dockets grew dramatically,
as a result of geographical expansion, population growth, commercial
development, and congressional'extensions of jurisdiction. The federal courts
were hard-pressed to keep up. VWhen reformers could not agree on what to do,

nothing was done and matters worsened: ‘[t]he federal judicial system,

ill-equipped to handle the pre-Civil War demands on its resources, nearly ground

FAct of March 3, 1837, ch. 34, 5 Stat. 176.

10, .t of March 2, 1855, ch. 142, 10 Stat. 631.

et of July 15, 1862, ¢h. 178, 12 Stat. 576; Act of March 3, 1863, ch.
100, 12 Stat. 794, as amended by, Act of February 19, 1864, ch. 11, 13 Stat. 4.

124ct of January 28, 1863, ch. 13, 12 Stat. 637.
13,ct of July 23, 1866, ch. 210, 14 Stat. 209.
14

P. BATOR, D. MELTZER, P. MISHKIN, & D. SHAPIRO, HART & WECHSLER'S THE
FEDERAL COURTS AND THE FEDERAL SYSTEM 37 (3d ed. 1988).
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to a halt during this post-war period, buried in work."lS The country's

westward vastness in area had made circuit riding wholly unfeasible. A
complement of ten circuit judges, one in each numbered circuit, could not
realistically supervise the sixty-five district courts. An appeal from a
district court to a circuit court "panel" of one district judge was viewed
realistically as a waste of time. The number of cases exceeded the system's
capacity for appellate review.16
With the Circuit Court of Appeals Act of 1891, popularly known as the
Evarts Act, Congress made the most significant structural change since the

17 The statute created a new court--the circuit

creation of the federal courts.
court of appeals--for each of the nine circuits comprised of two circuit judges
(a second judgeship was added in each circuit) and either one circuit justice or
one district judge. The original circuit court continued as a trial court but
its whole appellate jurisdiction was transferred to the new circuit court of
appeals. A second appeal as of right to the Supreme Court from the circuit
court of appeals was limited by subject matter and jurisdictional amount. In
the remaining cases, the circuit court of appeals was reviewed only with
discretionary leave of the Supreme Court. The anachronistic circuit courts were
finally abolished and their remnant original jurisdiction was transferred to the

district courts in 1911.18 The modern structure became complete in 1925 when

lSBaker, supra note 2, at 692,

lésee Carrington, The Function of the Civil Appeal: A Late-Century View,
38 S.CAR. L. REV. 411, 413-16 (1987).

17Act of March 3, 1891, ch. 517, 26 Stat. 826. See generally F.
FRANKFURTER & J. LANDIS, THE BUSINESS OF THE SUPREME COURT, A STUDY IN THE
FEDERAL JUDICIAL SYSTEM 103-28 (1928).

18Act of March 11, 1911, Pub. L. No. 61-745, 36 Stat. 1087.




Congress dramatically expanded the Supreme Court's discretion over its docket.19

This design contemplates the district court for trial to resolve disputes, the
court of appeals for the appeal as of right to correct error, and the Supreme
Court for the discretionary final review to establish a uniform national law.
Even after the structure and functions of the modern federal courts
stabilized, Congress continued to redraw circuit boundaries. In 1929, the Court
of Appeals for the Tenth Circuit was added to the nine circuits created by the

20

Evarts Act by detaching six states from the Eighth Circuit. Both circuits

have remained geographically constant since. In 1948, Congress formally added

21

the District of Columbia Circuit. The Judicial Code of that same year renamed

the circuit courts of appeals to be known as the “United States Court of Appeals

for the (numbered/named) Circuit.."22

The Court of Appeals for the Eleventh
Circuit was created in 1981 by cleaving Alabama, Florida, and Georgia from the
former Fifth Circuit to leave Louisiana, Mississippi, and Texas in the new Fifth
Circuit.23 And the next year Congress added a new circuit to the list, the

Federal Circuit, which represents a notable experiment with a national boundary

1gAct of February 13, 1925, Pub. L. No. 68-415, 43 Stat. 936. See also
Pub. L. No. 100-352, 102 Stat. 662 (Supreme Court Case Selection Act of 1988).

20Act of February 28, 1929, Pub. L. No. 70-840, 45 Stat. 1346.

21Act of June 25, 1948, Pub. L. No., 80-773, § 41, 62 Stat. 869, 870,
codifying Swift & Co. v. United States, 276 U.S. 311 (1928).

22Act of June 25, 1948, Pub. L. No. 80-773, § 2680, 62 Stat. 869, 985. See
C. WRIGHT, THE LAW OF FEDERAL COURTS § 3 at 10 (4th ed. 1983).

235ct of October 14, 1980, Pub. L. No. 96-452, 94 Stat. 1994.
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and subject matter jurisdiction.ZA

Thus, Congress has demonstrated a ready willingness to redraw circuit
boundaries and to reassign states to existing or newly created circuits. Viewed
historically then these boundary lines, far from being chiseled in stone, appear
to be quite evanescent. Viewed functionally then these incidents of redrawing
may be recognized as a frequently exercised incidental of the near-plenary
Congressional power to “from time to time ordain and establish" the “inferior

courts" of the United States.25

IITI. Dividing Courts of Appeals

During the modern period, Congress twice has divided existing circuits into
two new circuits: in 1929 to separate a new Tenth Circﬁit from the Eighth
Circuit and in 1981 to separate the new Eleventh Circuit from the Fifth Circuit.
Understanding the attendant circumstances at these divisions and the new courts'
experiences since helps to inform the contemporary debate over whether to
separate a proposed new twelfth circuit from the Ninth Circuit.

In 1925, efforts to alleviate the congestion in the circuit dockets

244ct of April 2, 1982, Pub. L. No. 97-164, 96 Stat. 25. See generally
Posner, Will the Federal Courts of Appeals Survive Until 19847 An Essay on
Delegation and Specialization of the Judicial Function, 56 S. CAL. L. REV. 761
(1983); Dreyfuss, The Federal Circuit: a Case Study in Specialized Courts, 64
N.Y.U. L. REV. 1 (1989); Note, An Appraisal of the Court of Appeals for the
Federal Circuit, 57 S. CAL. L. REV. 301 (1984).

25U.S. Const. Art. III § 1 (“inferior" is the term in Article III). See E.
CHEMERINSKY, FEDERAL JURISDICTION § 1.1 at 3 (1989).




centered on the Eighth Circuit.26 That court then covered thirteen states_from
Minnesota in the north to New Mexico in the south and from Yowa in the east to
Utah in the west. In 1927, an ABA committee, without the endorsement of the
ABA, proposed to redraw all the existing circuit boundaries and in the process
create a new tenth circuit to include Arizona, California, Idaho, Montana,

Nevada, Oregon, Utszh, and washington.27

The opposition to the proposal proved
diverse and effective. Opponents complained chiefly about switching states from
one circuit to another and the consequent changes in the law, although
buttressing arguments were heard that the workload in the Eighth Circuit did not
justify a division, that the bill would not adequately address the docket
problem because it failed to create new judgeships, and that the one-to-one
%ratio of circuits to justices on the Supreme Court should not be abandoned.
After that, Chief Justice Taft, exercising characteristic leadership, suggested
that Congress could divide the Eighth Circuit and let alone all the others.28
Members of the Bar and the judges on the Eighth Circuit supported this proposal
and, after debating various bills to divide the court in different ways,
Congress passed a statute in 1929 dividing the court and creating two new
judgeships.29

Since then, the Eighth Circuit has included Arkansas, Iowa, Minnesota,

26See4generally Stanley & Russell, The Political and Administrative History
of the United States Court of Appeals for the Tenth Circuit, 66 DENVER L. J.
119, 124-28 (1983).

2714, citing D. BONN, THE GEOGRAPHICAL DIVISION OF THE -EIGHTH CIRCUIT COURT
OF APPEALS 4 (Sept. 1974) (research report written for the Federal Judicial
Center).

ZSHearings on H.R. 5690, H.R. 13567, and H.R. 13757 Before the House Comm.
on the Judiciary, 70th Cong., lst & 2d Sess. at 67 (Testimony of Chief Justice
Taft).

294ct of Feb. 28, 1929, Pub. L. No. 840, 45 Stat. 1347.
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North Dakota, and South Dakota, and the Tenth Circuit has. included Colorado,
Kansas, New Mexico, Oklahoma, Utah, and wyoming.30 In the years since, active
judgeships have increased in the Eighth Circuit from five to ten and in the
Tenth Circuit from four to ten. The dockets of the courts of appeals in 1929,
the year of the division, have so little in common with contemporary dockets in
size or in scope, however, that a comparison would not be helpful. These two

courts of appeals are typical today in that increased staff and procedural

31

innovations continue to keep them afloat. What is interesting is the noted

reluctance to redraw all the circuit boundaries and the congressional strategy
to focus, instead, on dividing one large circuit. The same strategy was
espoused again in 1973 by the congressionally-created Commission on Revision of
the Federal Court Appellate System, the so-called "“Hruska Commission":

We have not recommended a general realigmment of all the circuits. To
be sure, the present boundaries are largely the result of historical
accident and do not satisfy such criteria as parity of caseloads and
geographical compactness. But these boundaries have stood since the
nineteenth century, except for the creation of the Tenth Circuit in
1929, and whatever the actual extent of variation in the law from
circuit to circuit, relocation would take from the bench and bar at
least some of the law now familiar to them. Moreover, the Commission
has heard eloquent testimony evidencing the sense of community shared
by lawyers and judges within the present circuits. Except for the
most compelling reasons, we are reluctant to disturb institutions
which have acggired not only the respect but also the loaylty of their
constituents.

That comprehensive Study recommended, instead, to divide the twc largest courts

3OThe Tenth Circuit is a candidate to be a question of "“federal
jurisdiction trivial pursuit." Because the District of Wyoming includes all of
that state and such portions of Yellowstone National Park as are within Montana
and Idaho, the Tenth Circuit contains areas outside the six listed states. 28
U.S.C. § 131 (1982). See C. WRIGHT, supra note 22, § 2 at &n. 3.

31See generally Baker, A Compendium of Proposals to Reform the United
States Courts of Appeals, 37 U. FLA. L. REV. 225, 273-74 (1985).

3ZCommission on Revision of the Federal Court Appellate System, The
Geographical Boundaries of the Several Judicial Circuits: Recommendations for
Change, 62 F.R.D. 223, 228 (1973).
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of appeals--the Fifth Circuit, which has happened, and the Ninth Circuit, which
is being considered anew.

Nearer in time and more similar in complexity, the division of the Fufth
Circuit is the most significant legislative precedent for the current debate
over dividing the Ninth Circuit. You could write a book about the story of the
division of the Fifth Circuit, but it would be pteempted.33 The docket problems
of the Fifth Circuit first became a concern two decades before Congress moved to

divide.34

In 1964, an ad hoc committee of the Judicial Conference of the United
States recommended a division of the Fifth Circuit into a new fifth circuit
composed of Alabama, Florida, Georgia, and Mississippi, and a new eleventh
circuit composed of Louisiana, Texas, and the Canal Zone.35 Congress added four
temporary judges to the Fifth Circuit in 1966, and in 1968 made those judgeships
permanent and added two more, increasing the total to fifteen judges.36 Between
1950 and the mid-1970s, the filings in the Fifth Circuit multiplied by a factor

37 and “Congress simply could not add judges fast enough.“38 The Court

of eight
survived by exceeding norms of productivity and by implementing intramural

procedural reforms which cummulatively transformed the intermediate appellate

330. BARROW & T. WALKER, A COURT DIVIDED--THE FIFTH CIRCUIT COURT OF
APPEALS AND THE POLITICS OF JUDICIAL REFORM (1988). See also generally Baker,
supra note 2, at 696-705.

3I‘See Wahl, The Case for an Eleventh Court of Appeals, 24 Fla. L. J. 233
(1950); Wright, The Overloaded Fifth Circuit: A Crisis in Judicial
Administration, 42 TEXAS L. REV. 949 (1964).

35196& REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES 14-15.

36Act of March 18, 1966, Pub. L. No. 89-372, B0 Stat. 75; Act of June 18,
1968, Pub. L. No. 90-347, 82 Stat. 184.

37Gee., The Imminent Destruction of the Fifth Circuit: Or, How Not to Deal
with a Blossoming Docket, 9 TEX. TECH. L. REV. 799 (1978).

38Baker, supra note 2, at 097.
12
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court.39

Responding to the urgings of Chief Justice Burger and others, Congress
created the Commission on Revision of the Federal Court Appellate System.40
After extensive hearings, the Hruska Commission recommended _in 1973 that
Congress divide the Fifth Circuit and the Ninth Circuit. The states of the
Fifth Circuit were to be grouped in two new circuits: Alabama, Florida and
Georgia in one circuit, and Mississippi, Louisiana, and Texas in another
circuit. The Commission also proposed two alternative realignments: (A)
grouping Alabama, Florida, Georgia, and Mississippi in one circuit and grouping
Arkansas (from the Eighth Circuit), Louisiana, and Texas in another circuit; or
(B) grouping Alabama, Florida, Georgia, and Mississippi in one circuit and
grouping Louisiana and Texas in another circuit. This recommendation and these
two alternatives satisfied the criteria the Commission established: (1)
circuits would be composed of at least three states; (2) no circuit should be
created that would immediately require more than nine judges; (3) a circuit -
should contain states with a diversity of legal business, socioeconomic
interests and population; (4) realignment should avoid excessive interferance
with established circuit boundaries; and (5) no circuit should contain
noncontiguous st:.alt:es.&1 Bills were introduced tracking each of the three

42

proposed divisions, but a compromise measure, seemingly not satisfactory to

anyone, emerged to reorganize the Fifth Circuit into two internal divisions,

3939e generally Baker, supra note 31, at 243-74.

404ct of October 13, 1972, Pub. L. No. 92-489, 86 Stat. 807.

4l¢o F.R.D. at 231-32.

42S. 2988-2990, 93rd Cong., 2d Sess. (1974). See generally [1978] U.S.
CODE CONG. & AD. NEWS 3569, 3601-05.
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each with its own chief judge, clerk, circuit executive and judicial council. 3

Objections to creating two new courts went from the ridiculous to the sublime:
a concern over which new court would bear the name Fifth; resistance to grouping
Mississippi with the civil law state of Louisiana and with Texas; a worry about
creating an oil and gas circuit dominated by Louisiana and Texas; and reverance
for the history and tradition of the Fifth Circuit. The matter stalled.

In 1978, Congress tried again. A bill passed the Senate that would have
added judgeships and would have created two separate circuits: a new fifth
circuit comprised of Alabama, Florida, Georgia, Mississippi, and the Canal Zone,

and a new eleventh circuit comprised of Louisiana and Texas.44

The House passed
a bill that would have increased the number of judgeships, but would not divide
the court.as The Conference Committee had a difficult time of it: the Senate's
bill would have violated two criteria of the Hruska Commission to create a
two-state circuit and to create two new courts each with more than nine judges.
The civil rights industry opposed creating the proposed fifth circuit with as
perceived more conservative, deep south judges, and the worry was raised again
that the proposed eleventh circuit effectively would become an oil and gas
subject matter court. With the important nationwide patronage of more than 150
new judgeships providing the will, Congress found the way to compromise in 1978.

The Fifth Circuit was increased to twenty-six judges and the statute authorized

any court of appeals with more than fifteen active judges (the Ninth Circuit was

438. Rep. No. 117, 95th Cengwv,-lst Sess., reprinted in, [1978] U.S. CODE
CONG. & AD. NEWS 3569.
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S. 11, 95th Cong., 2d Sess. (1977).

454, R. 7843, 95th Cong., 2d Sess. (1978).
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the only other-one) to constitute itself into administrative units and to adopt

. . . 4
a rule to perform the en banc function with fewer than all its members. 6

Congress had added judges and had left the problem with«them.A?

The Fifth Circuit Judicial Council followed the Congressional lead and
appointed a comnmittee to study the feasibility of an internal reorganization
into administrative units and to propose an en banc procedure. After much
debate and deliberation, in May 1980, the Fifth Circuit Judicial Council
arranged the Court into two administrative units: Unit A, composed of
Louisiana, Mississippi, and Texas, and Unit B, composed of Alabama, Florida, and
Georgia. The unities of the en banc court, the judicial council, and the
judicial council were maintained. But significantly, the Judicial Council for
the first time unanimously petitioned Congress to divide the Court into two
autonomous circuits.&8 Congress found this unanimity compelling and, when
numerous bar associations and other organizations supported the measure and when
civil rights groups withdrew their opposition, the former Fifth Circuit was

divided.‘{‘9 Congress divided the former Fifth Circuit because of its

largeness--in geography, population, docket, and judgeships. Redrawing the

46pct of October 20, 1978, Pub. L. No. 95-486, § 6 192 Stat. 1629, 1633
(codified at 28 U.S.C. § 46 (1982)). See also H. CONF. REP. NO. 1643, 95th
Cong., 24 Sess., reprinted in, [1978] U.S. CODE CONG. & AD. NEWS 3618.

4?§gg Gee, supra note 373 Horgan, The Fifth Circuit: Expand or Divide?, 29
MERCER L. REV. 885 (1978); Reavley, The Split of the Fifth Circuit: Update and
Finis, 12 TEX. TECH L. REV. 1 (1981).

ASSee generally Reavely, supra note 47, at 5-7.

“9pub. L. No. 96-4525 4-Stat. 1994 (1980) (codified at 28 U.S.C. §§ 1,
41). See also H. R. REP. NO. 1390, 96th Cong., 2d Sess., reprinted in, [1980]
U.S. CODE CONG. & AD. NEWS 4236; Hearing Before the Subcommittee on Courts,
Civil Liberties, and the Administration of Justice of the House Committee on the
gudiciary on H. R. 6060, H. R. 7665, land Related Bills, 96th Cong., 2d Sess.
1980).
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circuit boundaries, however, did absolutely nothing to relieve the press c¢f the
caseload. The new Fifth Circuit reached the pre-division crisis level of
filings in less than five years.50 Last May, Chief Judge Charles Clark of the
Fifth Circuit chronicled the region's relentless docket growth:

Since this is a joint conference [of the Fifth and Eleventh Circuits],
I thought it might be interesting to compare where the circuits began
in 1981 and where they are now. In the district courts, pending civil
cases in the 5th Circuit increased 607 since 1981. They presently
total 36,871. In the 1llth Circuit, the increase has been 48% and the
present total is 19,530. Criminal cases in the district courts in the
fifth Circuit have increased by an astounding 280%Z to the present
total of 4,343. The 1lth Circuit criminal case increase has been
almost as dramatic: 1887. Pending criminal cases now total 3,539
pending cases. Pending bankruptcy cases in the 5th Circuit increased
1087 to their present level of just over 100,000, while the 1lth
Circuit's pending bankruptcy cases increased 797 to the present-day
total of 93,514. In the Courts of Appeals, pending cases in the Fifth
rose by 352 to the present total of 2,955, while the 1lth Circuig1
experienced a 44% increase in pending cases to a total of 3,171.

The Eleventh Circuit Judicial Council has reached the point of passing a formal
resolution this year asking Congress not to create anymore circuit judgeships,
despite statistical-caseload justifications, because that court of appeals

simply would be too large.52

IV. The Current Proposal to Divide the Ninth Circuit

In the meantime, the Ninth Circuit has followed through on the 1978

Congressional compromise.53 Proposals to divide the Ninth Circuit had been

SOSpeech by Gilbert Ganeucheau, Fifth Circuit Appellate Advocacy Seminar
(Oct. 18, 1984), reprinted in, 2 Fifth Circuit Reporter 301 (1985).

SlRemarks of Chief Judge Charles Clark, 1989 Judicial Conference of the
Fifth and Eleventh Judicial Circuits (New Orleans, La., May 8, 1989).

SZRemarks of Chief Judge Paul H. Roney, 1989 Judicial Conference of the
Fifth and Eleventh Judicial Circuits (New Orleans, La., May 8, 1989).

SBSee generally Position Paper on S. 948, Ninth Circuit Court of Appeals
Reorganization Act, prepared by the Office of the Circuit Executive, United
States Courts for the Ninth Circuit (1989) [hereinafter Position Paper].
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around since before World War ¥I and it was no surprise in 1973 that the Hruska
Commission would recommend that it be divided, along with the Fifth Circuii:.s4
What was surprising was the Commission's proposal to carve up California and
reassign district courts in the séme state to different circuits.55 That was
enough to end the matter, although the idea has been persistent: the last bill

56 The Ninth Circuit has

to divide the Ninth Circuit went nowhere in 1983.
accepted the legislative challenge to administer a large circuit efficiently by
innovation and industry. In 1978, Congress authoriged:
Any court of appeals having more than 15 active judges may constitute
itself into administrative units complete with such facilities and
staff as may be prescribed by the Administrative Office of the United
States Courts, and?ﬁhy perform its en banc function by such number of
members of its en_banc courts as may be prescribed by rule of the
court of appeals.
The Ninth Circuit reorganized itself internally into three administrative units
to allow for a more decentralized and more efficient administration. The court
adopted a rule to create a limited en banc court composed of the Chief Judge and
ten circuit judges drawn by lot for each case.s8 The judges also increased
their judicial output and have adopted a number of intramural reforms, including
a submission-without-oral argument track for more straightforward appeals and a
prebriefing conference program to narrow issues, shorten briefs, and encourage

settlements. The experimental phase seems to be over.59 In its first report to

Congress in 1982 the Ninth Circuit described the planned changes. The second

5462 F.R.D. at 234-42.

SSSee generally Hellman, Legal Problems of Dividing a State Between Federal
Judicial Circuits, 122 U. Pa. L. REV. 1188 (1974). But cf. supra note 30.

56

S. 1156, 98th Cong., lst Sess. (1983).

57Act of October 20, 1978, Pub. L. No. 95-486, § 6, 92=Stat-- 1629, 1633
supplemented by Act of October 15, 1980, Pub. L. No. 96-458, 94 Stat. 2035.

SgNinth Circuit Rule 35-3 (formerly Rule 25). See generally Bennett &
Pembroke, "Mini" In Banc Proceedings: A Survey of Circuit Practices, 34 CLEV.
ST. L. REV. 531 (1986).

SgPosition Paper, supra note 53, at 2.
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report in 1984 noted progress and remaining difficulties. The third report in
1986 concluded "emphatically that a large circuit can perform well and that_no
further legislation [was] necessary to accomplish that result.“60 A Draft
Fourth Biennial Report carefully documents the Ninth Circuit judges' firm
conclusion that there is no need to divide their court.61
S. 948, currently before the Courts and Administrative Practice
Subcommittee of the Senate Judiciary Committee, seems to have a good chance of
overcoming that conclusion. Introduced by Senators from the Northwest, the
redrawn boundaries would leave Arizona, Califormia, and Nevada in a new ninth
circuit, and would transfer Alaska, Hawaii, Idaho, Montana, Oregon, Washington,
Guam, and the Northern Mariana Islands to a new twelfth circuit.62 While the
assertion by the Chief Judge Goodwin of the Ninth Circuit seems correct, that

63

this proposal is "blatantly political," - most all issues having to do with

federal courts are political. Published news accounts.suggest that this bill is

the latest round in “a long running fight between the Northwest's pro-growth

developers and the environmentalists. . . Timed, as it is, when the

5°;g. See also generally Wasby, The Bar's Role in the Governance of the

Ninth Circuit, 25 WILLAMETTE L. REV. 471 (1989).

61Fourth Biennial Report to Congress on the Implementation of Section 6 of
the Omnibus Judgeship Act of 1978 and other Measures to Improve the
Administration of Justice in the Ninth Circuit. (Preliminary draft--not for
external publication 1989)

625 948, 101 Cong., lst Sess. (1989) (sponsors include Senators Gorton
(R-Wash.), Hatfield (D.-Ore.), Packwood (R.-Ore.), McClure (R.-Idaho), Murkowski
(R. -Alaska), and Stevens (R,<Alaska). See generally Cong. Rec. S 5027 (May S,
1989) (Statements on introduction).

63D. Trigoboff, Northwest Favors Splitting ‘'California' Circuit, LEGAL
TIMES p. 2 (June 12, 1989) (quoting Chief Judge Alfred Goodwin).

6al§. The alleged political motive is to overcome the so-called
California-judge dominance of the Ninth Circuit which lately has delivered toc
many "“decisions--frequently reversals of district judges in Washington and
Oregon--favoring such plaintiffs as Save the Yaak (a river in Montana) and
Friends of the Earth. Often the defendants are governmental agencies
cooperating with private concerns attempting to develop or draw resources from
public lands." 1Id. at 2 & 15. See, e.g., Portland Audobon Society v. Hodel,
866 F.2d 302 (9th Cir. 1989).
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congressionally created Federal Courts Study Committee is developing a
long-range plan for meeting the needs of the nation's entire court system, S.
948 seems to be premature or perhaps is a thinly disguised effort to influence
the Study Committee's work.65 Giving the Senate sponsors the benefit of the
doubt, the bill provides an occasion to bring up to date the debate whether to
divide the Ninth Circuit.

One would suppose that those who would redraw circuit boundaries would bear
the burden of persuasion, a burden which has gone unmet so far in the

66

consideration of S. 948. In a formal response summarized here, the Ninth

Circuit's judicial defenders who oppose the bill have persuasively rebutted the
allegations of the Senate sponsors.67
Senator Gorton deemed the size of the Ninth Circuit, like the size of the
former Fifth Circuit, to be a problem in and of itself.68 The Ninth Circuit
currently has 28 judgeships, 12 more than the next largest circuit, and a
caseload of more than 6,000 appeals, 2,000 more than the next largest court of
appeals' docket. The nine states in the Ninth Circuit generate nearly one-sixth
of the total appeals in the twelve regional courts of appeals. Projections
promise an even more Brobdignagian docket as the current rate of growth would
double the 1980 docket before the year 2000. In calendar year 1988, the Ninth

Circuit terminated 6,170 appeals, 17.7Z more than the previous year.69 Despite

three unfilled vacancies, the court's calendar remains current: once an appeal

65 pct of November 19, 1988, Pub. L. No. 100-702.

66See Statements on the Introduction of S. 948, 135 Cong. Rec. $5027-28
(May 9, 1989).

67Position Paper, supra note 53, at 3-7, 8-11. See also Frank, Split 9th
Circuit?, 71 A.B.A.J. 30 (1985).

68135 Cong. Rec. at S5026 (Statement of Sen. Gorton).
69Position Paper, supra note 53, at 7.
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is fully briefed by counsel, it is scheduled for the next calendar. But filling
those vacancies and dividing the circuit simply would not address the problem of
workload; the same number of judges would face the same number of appeals, only
in two circuits instead of one. In the abstract, size may be viewed as an
asset. The bench is enriched by diversity among its judges. There is more
flexibility in the court of appeals and in the district courts to shift judges
around to meet episodic needs. One sponsor noted that 14.5 months was the

median time the Ninth Circuit took to process an appeal.7°

Of that period,
however, only a fraction is spent in judges' chambers, from submission to
disposition: 2.5 months for orally argued cases and 0.9 months for submitted

cases. These figures are less than the national avetage.71 The remainder of

70435 Cong. Rec. at $5027 (Statement of Sen. Burns).

71Position Paper, supra note 53, at 9-10.

An objective evaluator has concluded:

It is true that in recent years the Ninth Circuit has ranked low
among the twelve regional circuits in the number of appeals terminated
on the merits per three judge panel. The court has also had one of
the poorest records for speed of case processing, if one measures the
median time from filing notice of appeal to disposition. However, the
court comes off quite favorably in the size of its backlog as measured
by the number of appeals pending per panel. Similarly, if one looks
at the median time for processing cases after the judges have begun
work, the Ninth Circuit looks quite good. Perhaps the judges on other
courts of appeals handle more cases individually because those courts
do not have as many judgeships as their caseloads would warrant.

Even if one were to focus solely on the Ninth Circuit's modest
showing in the statistical data on case participations per judge it
would be impossible to identify a cause and effect relationship
because so many other factors may also be at work (for example the
Ninth Circuit's practice of writing self-contained memoranda in cases
not decided by published opinion).

Hellman, Jumboism and Jurisprudence: The Theory and Practice of Precedent in

the Large Appellate Court, S5 U. CHI. L. REV. ) n. 256 (1989)

(forthcoming).
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the 14.5 month¥ is spent by court-reporters and attorneys in record preparation
and briefing.

Senator Gorton and Senator Hatfield expressed a serious concern for
decreased consistency and the later gave as one main reason for division "the

w72 Defenders from the Ninth

increased likelihood of intracircuit conflicts.
Circuit respond:
Preservation of a single circuit with a single court of appeals has
resulted in the maintenance of a consistent and predictable body of
federal law throughout the western states and the Pacific maritime
area, facilitating trade and commerce and contributing to stability
and orderly progress. If the admiralty and commercial law of the
Pacific ports were to be divided between two separate and independent
Courts of Appeals, conflicts would inevitably develop and
predictability of7§he law would be diminished in this vitally
important region.
Consistent with the newspaper explanation of the politics of this current
proposal, the sponsors impliedly would hope for conflicts between the two
proposed circuits. Then the federal law in the Pacific Northwest would differ
substantially from the federal law in Arizona, California and Nevada.7a They
are after a change in federal law, not consistency. Senator Hatfield made much
to do about a survey of judges and attorneys conducted by the Ninth Circuit in

which a majority of judges and lawyers disagreed with the statement "“[t]here is

consistency between panels considering the same issue.“75 Whatever else might

2335 Cong. Rec. at S5026 (Statement of Sen. Gorton); Id. at S5027
(Statement of Sen. Hatfield).

73Position Paper, supra note 53, at 6.

7I‘See 135 Cong. Rec. at S$5026-28.

75;g, at 85027 (Statement of Sen. Hatfield). See generally Ninth Circuit
Judicial Council, Survey of District Judges and Attorneys Regarding the U.S.
Court of Appeals for the Ninth Circuit 19 (July 1987).
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be said about the polling validity of this phrasing, a contrary impression
appears from other questions in the*same survey. A majority-of both judges and
lawyers agreed with statements that the “Ninth Circuit decisions general.y
adhere to law announced in earlier opinions" and that the "quality of published
opinions is good."76 Arguably, the Ninth Circuit has done more than other
circuits to deal with intracircuit conflicts. All fully briefed cases are
reviewved by central staff attorneys who code the issues on appeal into a
computer.77 Cases which raise the same issue and become ready for calendaring
around the same time are assigned to the same three-judge panel. This computer
program also informs later panels when an earlier panel has heard but not yet
decided the same issue; the first panel that gets the issue then decides it
authoritatively.78 Even the judges who are not on the hearing panel write
memoranda that not infrequently result in modification and clarification cf a
panel opinion. The limited en banc procedure already described decides
conflicts that arise despite these procedures. A recent empirical study has
concluded: "“On the basis of an admittedly limited sample, it does not appear
that intracircuit inconsistency is as much of a problem as many lawyers

think."’®

One indication of the effectiveness of this scheme is the relatively
small number of en banc rehearings which are granted each year.

Senator Gorton complained that the Northwest states "“are simply dominated

76Position Paper, supra note 53, at 8-9. A follow-up, more detailed,
survey is underway currently to identify inconsistent lines of precedent and
preliminary results suggest there are few particular examples. Id. at 9.

77Hellman, Central Staff in Appellate Courts: The Experience of the Ninth
Circuit 68 CAL. L. REV. 937 (1980).

78United States Court of Appeals for the Ninth Circuit General Orders 4.1
(1987).

79Hellman, supra note 71, at . If there is a perception of
inconsistency it may be best explained by the disarray in a few prominent areas
of law, which are not characteristic of the general law of the Ninth Circuit.
Id. at . See also penerally Wasby, Inconsistency in the United States
Courts of Appeals: Dimensions and Mechanisms for Resolution, 32 VAND. L. REV.
1343 (1979).
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by California judges and California~ettitudes."80 Senator.Burns said that "it
is [not] fair or in the best interest of the judicial process" for citizens of
states such as Montana to suffer because California, like the population centers
on both coasts, "“continues to experience an economic and population boom.“81
While “"California attitudes" may be a quite deserved epithet in the general life
of the Nation, the sponsors' underlying premise that California judges are
idiosyncratic and monolithic, a subset among Ninth Circuit judges, simply is
beyond the threshold of absurdity. Anyone who studied the judicial philosophies
on the Ninth Circuit and then took the time to understand the way hearing panels

are constituted would know better.82

Panels are drawn by computer from a pool
that includes all the judges on the Ninth Circuit. The program is designed so
that each judge sits with every other judge in the pool an equal number of
times, and sits at each place for holding court an equal number of times. It is
quite rare that all three judges from a panel are from the same place. Except
for the Chief Judge, the en banc court is randomized in each case. To
correllate decisions with the geographic origins of the judges would appear
impossible even for our number-crunching colleagues in the social sciences. At
least, no one has tried it.

Senator Packwood urged that dividing the Ninth Circuit "will allow judges

and their clerks [sic] to develop an even greater mastery of the State laws

which their circuit encompasses than the high level of expertise which

80135 Cong. Rec. at S$5026 (Statement of Sen. Gorton).

81;g, at S§5028 (Statement of Sen. "Burns).

82See Position Paper, supra note 53, at 9. See also Hellman, supra note
71, at n. 19.

23


http:better.82

83 First, the current "high level of expertise" does

they currently exhibit."
not appear inadequate. Second, the statistics call the significance of this
argument into question. The Ninth Circuit currently decides about 225 appeals
in diversity cases each year and in three-fourths of those the district judge,
who in the typical case was a practitioner in that state's law, is affirmed.84
The remaining 5,800 plus cases raise issues of federal law.

Finally, Senator Packwood suggested that dividing the Ninth Circuit might
reduce the reversal rate by the Supreme Court.as Admittedly, the statistics
fluctuate from Term to Term, but as recently as October Term 1986 the Ninth
‘Circuit ranked tenth among the twelve regional circuits in reversal rate with a

86

47Z reversal rate compared to a national average of 62Z. In any event this

argument seems something of a non sequiter.sy It should be noted that dividing

the Fifth Circuit did not appreciably affect the number of cases claiming
Supreme Court review from the region of the new Fifth and Eleventh Circuits.
These arguments cummulatively and individually then appear to be
craftsmanlike efforts by staffers to justify their principals' underlying
political goal to shift the direction of law in the Ninth Circuit. Of course,
there is nothing inherently wrong with that goal. Indeed, the desire on the

part of those in the Pacific Northwest to have a circuit of their own,

83135 Cong. Rec. at S5027 (Statement of Sen. Packwood).

84Position Paper, supra note 53, at 10. But cf. Matter of McLinn, 739
F.2d 1395 (9th Cir. en banc 1984) (questions of state law are reviewable under
same independent de novo standard as are questions of federal law).

85135 Cong. Rec. at 55027 (Statement of Sen. Packwood).
86Position Paper, supra note 53, at 1l.

87See Spaeth, Supreme Court Disposition of Federal Circuit Court Decisions,
68 JUDICATURE 245 (1985).
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independent of the California presence goes back to the 1940s and likely will
continue. The judges who resist the division are practicing “politics," as
well.88 Their apparent desires for size and stability likewise fuel this
debate. The judges may just be more conservative, of institutions not
necessarily ideologically; some may relish judicial administration on the grand
scale; being a member of a court which is larger than the first Senate may be
attractive to some judges; even sessions in Hawaii can be seen as a perquisite
to be protected.89 There is a certain irony in the overall Senatorial
impatience exhibited by S. 984, however. The Ninth Circuit has a Republican
majority now, which can be expected to be quite substantial by the end of the
current Administration.go When this ineluctable constitutional mechanism of
nomination and confirmation was disregarded during the ill-fated court-packing

plan of 1937,%!

Senator James Byrnes of South Carolina observed, “Never run for
a train after you have caught it."
Beyond the particulars of the Ninth Circuit, there is an inevitable

downside to the technique of splitting circuits. It irreversibly lessens the

"federalizing function of courts of‘appeals.“gz And everyone is bound to

88506 penerally R. KATZMAN, ed., JUDGES AND LEGISLATORS: TOWARD
INSTITUTIONAL COMITY (1988). See supra note 25.

89Judge Kozinski was quoted, tongue in cheek, to say that he did not want
to give up circuit meetings in Hawaii. D. Trigaboff, supra note 63 at 15.
Stranger considerations have controlled redrawing decisions. See Baker, supra
note 2, at 726 n. 288 (Canal Zone alignment in the Fifth Circuit depended on
scheduled airline connections).

90§gg Goldman, Reagan's Judicial Legacy: Completing the Puzzle and Summing
Up, 72 JUDICATURE 318 (1989). See also Hellman, supra note 71, at » 19.

glsee W. REHNQUIST, THE SUPREME COURT - HOW IT WAS, HOW IT IS 215-34

(1987).

QZWiSdom, Requiem for a Great Court, 26 LOY. L. REV. 787, 788 (1980);
Wright, supra note 34, at 974.
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agree that subdividing courts of appeals is a limited strategy.go The best
argument against dividing existing circuits is that it is a reform that simb>ly
does not work. The division of the Fifth Circuit did not perform any lasting
miracle. The larger courts of appeals, with the larger problems--the Distr:ct
of Columbia, Second and Ninth Circuits--practically resist any feasible
division.94

In the abstract, dividing circuits might be more feasible if the entire
geographical scheme could be redrawn, the approach rejected by the Hruska

Commission in 1973 as too unsettli.ng.g5

This would permit an initial leveling
of caseload and judgeships. We might have twenty circuits of nine judges
6rganized with roughly equal caseload under a completely redrawn system of
boundary 1ines.96 This symmetry would be gained, however, at a high cost in
disruption. Much federalizing influence of the courts of appeals would be lost.
The balkanized precedent of the law of the circuits would be worsened without
any compensating improvements. More circuits multiply intercircuit conflicts,

a7 If circuit splitting

one of the principal banes of the federal court system.
is a bad idea, circuit mincing is even worse.

Dividing the Ninth Circuit or using it as an excuse to create a system of

93"[A]re vwe to continue the splitting process until it becomes mincing,

p 4
with a United States Court of Appeals for the Houston Metropolitan Area 7" Gee,
supra note 37, at 806.

9&See Carrington, Crowded Dockets and the Courts of Appeals: The Threat to
the Function of Review and the National Law, 82 HARV. L. REV. 542, S87 (1969);
Hellman, supra note 55, at 1192-1237.

95See supra text accompanying notes 32, 40-43,

96§§g Rubin, Views from the Lower Court, 23 U.C.L.A. L. REV. 448, 459
(1976).

97Baker & McFarland, The Need for a New National Court, 100 HARV. L. REV.
1400, 1404-09 (1987).
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microcircuits simply does not address the real problem. The cure is worse than
the disease, for circuit splitting does not solve the problems of one circuit

and merely postpones solution of the problems of two‘98

V. Consolidation of the Courts of Appeals

Congress must learn the common sense that dockets are mathematically
distributive: - to distribute the Ninth Circuit's current docket between the new
nihth circuit and the new twelfth circuit will not diminish the workload but
merely will divide it. The number of appeals to be heard would be the same
whether those same western states comprised one circuit or two circuits. The
problems of the large circuit, for which splitting is offered as a solution, are
chiefly the result of adding judgeships without doing more to meet the rising
caseload.

The framers of the Constitution contemplated a minimal number of federal
Judges to staff a few courts of quite limited jurisdiction. Alexander Hamiltonm,
perhaps deceptively, wrote in Federalist No. 81 of a single federal judge in
"four or five, or half a dozen federal districts."99 Today we have 94 federal
districts with 575 district judges. During their first decade, the nine courts
of appeals were assigned thirty judgeships;loo today there are thirteen federal

101

circuits with 168 circuit judges. Increases have followed the Congressional

988ee Baker, A Postscript on Precedent in the Divided Fifth Circuit, 36 Sw.

L. J. 725, 742 (1982).

99A. HAMILTON, THE FEDERALIST NO. 81 at 510 (B. Wright, ed. 1961).

1OOCarrington, supra note 94, at 580 n. 165.

01,8 y.s.c. § 44(a) (1984 Supp.).
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policy to deal with caseload growth by creating judgeships. Recent growth of
the bench, however, still has not kept pace. Circuit judges have been delivered

in litters by omnibus acts and the litters have been getting larger. Ten naw

02

circuit judgeships were created in 1961;1 only five years later, ten more were

added;m3 two years later thirteen more;m4 in 1978 thirty-five new circuit

105

judgeships were created; and in 1984 another twenty-five judgeships were

added, 106

Adding judges is a way to respond to growth in caseload, of course,
but this ad hoc solution may contribute as much to the problems of the large
court. The turn of the century design for consistency and harmony in the
law--that the same three-judge panel would decide all the appeals in a
circuit--passed from the scene a long time ago. Today there are thousands of
permutations of three-judge panels in the large courts of appeals. Monitoring
the law becomes more onerous. Intracircuit conflicts become more likely. En

107 Relationships of judge to judge, panel to

108

banc rehearings become unwieldly.

panel, and panel to en banc court become more complex and tenuous. Worst,

102, ¢ of May 19, 1961, Pub. L. No. 87-36, 75 Stat. 80.

1034ct of Mar. 18, 1966, Pub. L. No. 89-372, 80 Stat. 75.

104, 't of June 18, 1968, Pub. L. No. 90-347, 82 Stat. 184.

1050mnibus Judgeship Act of 1978, Pub. L. No. 95-486, 92 Stat. 1629.

106, ¢ of July 10, 1984, Pub. L. No. 98-353, 98 Stat. 346.

107See Ainsworth, Fifth Circuit Court of Appeals Reorganization Act of
1980, 1981 B.Y.U. L. REV. 523, 526-28; Tate, The Last Year of the '0l1d" Fifth
(1891-1981), 27 Loy. L. REV. 689, 690-93 (1981).

108§gg Edwards, The Rising Workload and Perceived ''Bureaucracy" of the
Federal Courts: A Causation-Based Approach to the Search for Appropriate
Remedies, 68 Iowa L. Rev. 871, 918-19 (1983); Ginsburg, Reflections on the
Independence, Good Behavior, and Workload of Federal Judges, 55 U. Colo. L. Rev.
1, 10-11 (1983).
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adding judgeships does not achieve any lasting improvement. A detailed study of
the omnibus judgeship statutes found only a one year impact on the appeals per
panel ratio; "[t]he increase in judges only delayed what appears to be a nearly
inexorable climb in appeals taken to the courts of appeals."109 The major
benefit thus has been merely a kind of braking effect. To go on merely adding
judges will worsen the unintended effects on the courts of appeals. Increasing
the number of circuit judgeships, within the existing structure, should be a

110 It may be that eéonomic conerns will make Congress a

reform of last resort.
more reluctant midwife, as gew judgeships become more expensive in an era of
tightening budgets.

A decade ago, one federal jurisdiction seer predicted that by the
twenty~-first century 5,000 circuit judges would be filling 1,000 volumes of
federal reporter, umpteenth series, disposing of more than a million

111

appeals--each year. More recent estimates from the Administrative Office of

the United States Courts predict an increase from 38,000 filings in 1988 to

66,000 filing in the year 2000.112

Increases in filings of this magnitude will
render the creation of additional judgeships an inevitable last resort.

This inevitability raises the question whether there is some maximum size

109 McLAUCHLAN, FEDERAL COURT CASELOADS 107 (1984). See also generally

Markey, On the Present Deterioration of the Federal Appellate process: Never
Another Learned Hand, 33 S. DAK. L. REV. 371 (1988).

llo"Congress recognize[s] that a point is reached where the addition of
judges decreases the effectiveness of the court, complicates the administration
of uniform law and potentially diminishes the quality of justice within a
circuit." Heflin, Fifth Circuit Court of Appeals Reorganization Act of
1980--Overdue Relief for an Overworked Court, 11 CUM. L. REV. 597, 616 {1980-81)
(citation omitted). See also Higginbotham, Bureaucracy--The Carcinoma of the
Federal Judiciary, 31 ALA. L. REV. 261, 270 (1980).

111
(1975).
112

Position Paper, supra note 53, at 4.
29

See Barton, Behind the Legal Explosion, 27 Stan. L. Rev. 567, 567
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of a court sitting in panels.113 A committee of the Judicial Conference

selected the number nine in 1964, apparently based on the numerclogy of the

Supreme Court which became revelation at the failure .of the 1937 court-packing

114 The Judicial Conference's last official position, in 1974, was to set

the maximum per court of appeals at fifteen judgeships.115 Senate sponsors of

plan.

S. 948 used this argument and this figure to urge the division of the Ninth
Citcuit.116 A hardline approach likewise would call for the division of the
Fifth Circuit, once divided just nine years ago, because it has fifteen
judgeships and has requested™two more. If Congress passes the pending judgeship

117 In fact,

bill, five of the twelve circuits will have fifteen or more judges.
the new ninth circuit to be created by S. 948 with nineteen judgeships would
itself be a candidate for immediate division under a rule of fifteen.

Adding judges and dividing courts of appeals is exactly the wrong direction
for reform. If the addition of judges is accepted as inevitable, Congress ought

to consider consolidation of the intermediate tier. The Ninth Circuit thus is

better viewed as a harbinger then an aberation. Since 1978, the Ninth Circuit

113"There is general recognition today that there is a natural upper limit
on the number of federal court of appeals judges and that we are either near, or
have already exceeded, that limit." Posner, supra note 24, at 762. See also C.
?RIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3510, at 330
1984).

1141964 REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES 15. But see 1967 REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF
THE UNITED STATES 9 (recommendation of 13 and 15 judges respectively for the
Ninth and Fifth Circuits).

11519?& REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES 48,

116135 Cong. Rec. at $5027 (Statement of Sen. Hatfield).

117Position Paper, supra note 53, at 4.
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has pursued reorganization and modernization while exceeding each successively
accounced norm of number of judges, calling into question those norms and the
very notion that there is a norm. Innovations in appellate procedures have been
augmented with technology. Reorganization into administrative units has helped
manage caseload. A reformed en banc has been limited for the larger scaled
court. Computers have helped improve caseload monitoring. Modern
communications link chambers in San Francisco and Honolulu almost as
instaneously and just as reliably as two chambers on different floors of the
same courthouse. Rather thah divide the Ninth Circuit to make two new courts
which resemble the beleagured other circuits, Congress ought to hold the mirror
the other way. The tentative lesson to be learned from the Ninth Circuit may be
that reorganization and modernization today make possible a consistent and
efficient court of appeals regardless of size, or at least at an order of
magnitude of judgeships far beyond currently articulated norms. The preferred
legislative attitude therefore should be in the direction of consolidation.
Consolidation of the intermediate tier holds the promise of eliminated, or
at least drastically reduced intercircuit conflicts, a peculiar evil of our
current struc:ture.n8 Two innovations against caseload growth and judgeship
creation, the en banc rehearing and the law of the circuit, work in tandem to
generate an ersatz autonomy that makes the intercircuit conflict possible. When
Congress continued to create judgeships to deal with increases in filings, more
permutations of three-judge panels began to threaten two institutional values of
the intermediate court: consistency among panel decisions and the control of a

majority of the judges over the law of the court of appeals. The en banc court

118

Baker & McFarland, supra note 97 at 1404-09; Baker, supra note 2, at
720-24. .
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evolved as a mechanism to preserve these two values. En banc rehearings cause
considerable expense and delay, for litigants and court alike. Consequently,
there developed a concept of the law of the circuit or the law of interpinel
accord. This concept was conceived to minimize en banc rehearings by preventing
intracircuit conflicts: a three-judge panel must adhere to previous panel
decisions as binding precedent, absent an intervening decision by the en banc

court or the Supreme Court. This regional stare decisis results in fewer

intracircuit conflicts, but it makes possible intercircuit conflicts, since
decisions by other courts of -appeals are merely persuasive authorities. As a
result, each court of appeals has become a junior supreme court, final if not
infallible on an issue of federal law in each circuit unless and until the
Supreme Court grants review. Since the Supreme Court reviews less than 1% of
courts of appeals decisions, the balkanization of federal law has grown more

119 A most radical

serious with the growing circuit dockets over the years.
solution to this problem would be to reorder a complete consolidation of the
existing circuit boundaries.

The idea of a single, unified national court of appeals has an alluring
simplicity: eliminate altogether the geographical boundaries between the courts
of appeals and consolidate them into one unified administrative and
jurisdictional tier of intermediate court. Logically then there could be no
such thing as an intercircuit conflict, of course, but the unified court
seemingly would require some appropriate mechanism to deal with the equally

logical inevitability of more numerous intracircuit conflicts among three-judge

panels. From time to time, various commentators have considered this

11953ker & McFarland, supra note 97, at 1406.
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120
proposal.

The unified model depends on a concept that there be a single United States
Court of Appeals. All geggraphical circuits would be abelished, and presumably
the Federal Circuit would be absorbed, as well. Professor Paul D. Carrington, a
chief proponent of this model, believes that this would relieve the circuit
judges of their preoccupation with maintaining the law of the circuit (an effort
he discredits as misguided) and also would make more efficient use of judicial
personnel. A unified model presents sophisticated organizational options for
administering such a2 necessarily complex institution. This paper relies on
Professor Carrington's blueprint for dealing with the judicial diseconomies of
scale, although not all his ideas are inherent in the model or self—evident.121
There are many possible variations on his theme. Professor Carrington's

" and a national

formulation includes ""General Divisions,'" “Special Divisions,
"Administrative Panel" which presumably would resemble the present Judicial
Conference of the United States.

Appeals would continue to be decided by three judge-panels. Three-judge

' usually

panels, however, would be constituted from among "“General Divisions,'
comprised of four judges from four different but proximate states. Thus there
would be forty or more regular General Divisions. Active circuit judges would

be assigned to General Divisions by a national Administrative Panel which would

be chosen by seniority to serve for a substantial term of years. Some provision

12OSee generally Burdick, Federal Courts of Appeals: Radical Surgery or
Conservative Care, 60 KY. L.J. 807, 812 (1972); Carrington, supra note 94;
Rosenberg, Planned Flexibility to Meet Changing Needs of the Federal Appellate
System, 59 CORNELL L. REV. 576, 591-95 (1974); Wallace, The Nature and Extent of
Intercircuit Conflicts: A Solution Needed for a Mountain or a Molehill?, 71
CALIF. L. REV. 913, 940-41 (1983}.

121

See Carrington, supra note 94; Carrington, supra note 16.
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might be made for automatic rotation among General Divisions that prove oo
stable in membership (e.g., no change in membership for three years).

Each General Division-~would have jurisdiction to hear appeals from an
appropriate number of specifically identified district judges. The district
judges whose appeals were earmarked to a particular General Division would sit
in one of the four states represented on the General Division. Although
different General Divisions of the court of appeals would regularly review
different district judges in the same district, still each individual district
judge and the litigants in the case would have a fairly good idea of the
appellate panel from the moment a matter was assigned to the trial judge. The
argument is that any cost of greater perceived differences among trial judges in
the same district, because they would be reviewed by different three-judge
panels, would be offset by the benefit of the identifiable and stable appellate
panel.

Appellate procedures would be characterized by greater orallity.122
Indeed, the new appellate procedure in the typical appeal would imitate the
English tradition with an emphasis on oral presentations by the advocates and an
oral decision, with assurance of disclosure of the reactions of each panel
member, delivered from the bench without conference. The written opinion for
the court, John Marshall's innovation of the nineteenth century, would no longer

be the norm.123 Bvery effort would be made to take full advantage of modern

122§gg Meador, Toward Orallity and Visibility in the Appellate Process, 42
MD. L. REV. 732 (1983).

123See Lumbard, Current Problems of the Federal Courts of Appeals, 54
CORNELL L. REV. 29,-37-38 (1968); Merrill, Could Judges Deliver More Justice if
They Wrote Fewer Opinions?, 64 JUDICATURE 435 (1981).
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technology, by experimenting, for example, with closed circuit televised
hearings.lza

The operative assumption would be that only in a small fraction of the
appeals would the three-judge hearing panel determine that a full written
opinion would be necessary and appropriate. This determination might be made at
the oral presentation just described. In these appeals, the hearing panel would
be augmented to seven judges, as described below. The likely case for this
augmented hearing would be an appeal raising a substantial issue of federal law,
for example, a difficult issue of statutory construction. Only these augmented
hearings would result in the published opinion produced in the Marshall manner,
with a conference of the judges, collegial deliberation, and extended revisions
of drafts. With the exception, of a Special Division en banc rehearing
explained below, these augmented panel decisions would be the law of the land,
normally without expectation of further review in the Supreme Court, given their
statutory nature. Thus the current notion of the law of the circuit would be
expanded nationally. More correctly, this would undo the perversion of
"percolation" which is fundamentally “hurtful to the inherant nature of a
national law."125

The augmentation of the hearing panel from three to seven judges in the
Marshall style opinion-of-the-court type appeals would come from the membership
of "Special Divisions." Assignment of a judge to a Special Division of

approximately eight judges, by subject matter, would be supplementary to the

General Division assignmént, keyed to the identity of the district judge,

12I‘Baker, supra note 31, at 264.

1255 ker, Siskel and Ebert at the Supreme Court, 87 MICH. L. REV. 1472,

1487 (1989).
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already described. Thus, each active circuit judge would have a General
Division assignment and a Special Division assignment. Special Division
assignments would dast-perhaps as long as eight years and would be made by the
national Administrative Panel by some calculus to include preference, seniority,
location, and lot. There might be some provision for rotation, one judge
off/one judge on, each year, but the Special Divisions would be selected to
assure substantial stability.

There would be a Special Division for each subject in which a substantial
number of full opinions would be required, for examples: antitrust and related
economic regulation, taxation, intellectual property, bankruptcy, government
contracts, labor law, securities regulation, federal tort claims, federal
erimes, federal civil procedure, federal criminal procedure, civil rights
legislation, et cetera. Special Divisions could be created or abolished by the
national Administrative Panel. These assignments might be analogized to
committee assignments in the Congress which develop a particulax expertise,
to go along with a generalist's competence. Each Special Division would be
expected to maintain a coherent body of law on its subject matter. The present
en banc responsibility would be shifted to the Special Divisions which, if
necessary, could sit en banc and review the augmented seven judge hearing panel.

This unified model, distinguished from the current system by greater
orality and greater subject matter specialization, is designed to realize the
ideal of an appellate system that is speedy, inexpensive, and just. Greater
coherency in the national law is an important purpose behind this design. An

effort to compromise the generalist-court versus specialist-court debate is much
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in evidence.126 Subject matter grouping of appeals, which would be of dubious
worth within the present regional circuits, would offer substantial efficacy in
dealing with a national docket of a national court.127 Intercircuit conflicts
would be eliminated by definition. The likelihood of intracircuit conflicts
would be lessened, first, by the constancy of the General Division in less
significant appeals decided orally in summary fashion and, second, by the
expertise of the Special Division in augmented panels and the capability of en
banc rehearing. The delay and cost of panel rehearing and en banc rehearing in
the current system would be xeplaced by the augmented panel and Special Division
en banc rehearing, presumably with comparable measures of cost and delay, but
with an expectation for greater coherency in the law.

The most obvious critical response to the unified model is to condemn it as
specialization of the federal judiciary. As has been suggested, however, this
model is more fairly viewed as a compromise of that debate, which will not be
rehearsed here. Other objections are more substantial.

First, each General Division, unrestrained by publishing an opinion in the
run of the cases, is a potential aberration from the national law. This risk
seems no different, however, from the current system of three-judge panels,
subject to altogether rare en banc review and Supreme Court discretionary

review. There is an admitted trade-off between the geographical stability in

126§§g Meador, An Appellate Court Dilemma and a Solution Through Subject
Matter Organization, 16 U. MICH. J.L. REF. 471 (1983); Overton, A Prescription
for the Appellate Caseload Explosion, 12 FLA. ST. U. L. REV. 205 (1984). See
also generally Report of the A.B.A. Standing Committee on Federal Judicial
Improvements, The United States Courts of Appeals: Reexamining Structure and
Process After a Century of Growth (1989).

127See Meador, Appellate Subject Matter Organization: The German Design
From an American Perspective, 5 HASTINGS INT'L & COMP. L. REV. 27 (1981).
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the present system and the doctrinal stability promised in the model, but the
conceded purpose of the model is to shift judicial emphasis from making the law
of the circuit to making the national law on a particular subject.

Adnministrative worries are somewhat daunting, on first impression. Case
assignment, however, is just as automatic in most courts of appeals in the
current system.128 Techniques and technologies developed in the larger
circuits, especially the Ninth Circuit, might help measure the feasibility of
administering a unified intermediate court. Of course, regional administration,
similar to the current clerks' offices, would be possible.

Ancillary decisional differences may be exacerbated in the model. For
example, the Special Division on Antitrust might interpret the same ancillary
procedural issue differently from the Special Division on Civil Rights
Legislation. Arguably, the harmony in the principal subjects might be worth
this and, perhaps, the procedural Special Division could reconcile such
differences. Any loss of collegiality upon the elimination of the current
geographic circuits would be more than made up for in the assignments to a
four-member General Divisions and an eight-member Special Division.

Finally, the notion that this organization would make it easier for
Congress to add judges is quite apt, for the unified model can absorb an
indeterminate number of circuit judges to be arranged in greater numbers of
General and Special Divisions of expanding membership. This weakness may be the
model's greatest strength, however. While adding judges to the court of appeals

is a remedy to be resisted, the political reality of the last fifty years

1288ee Deane & Tehan, Judicial Administration in the United States Court of

Appeals for the Ninth Circuit, 11 GOLDEN GATE L. REV. 1 (1981); Whittaker,
Differentiated Case Management in the United States Courts of Appeals, 63 F.R.D.
457 (1974).
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suggests judgeship creation is virtually inevitable. Therefore, any model ought

to be designed to absorb new circuit judges.

VI. Conclusion

Admittedly, some do not deem the current circuit boundary lines to be as
ephemeral and arbitrary as this Background Paper and Professor Carrington's
proposal make them out to be. There are certain settled expectations of
substantive law and practice.and procedure drawn up with the twelve regional
courts of appeals. But the strategy of adding judges and dividing circuits
simply has been played out and is no longer defensible as a long-range plan.
That is why S. 948 is an idea whose time has come and gone. The justifications
offered so far for dividing the Ninth Circuit simply do not withstand a close
scrutiny. Inconsistency in precedents is the product of a large docket. But
existing and proposed mechanisms can minimize this diseconomy of scale.
Furthermore, the more numerous precedents on an issue to be found in the large
eircuit might actually impose greater consistency on hearing panels.129 The
speculative political purpose to affect the law of the circuit likewise seems
unnecessary and ill-advised.

Arguably, on the occasion of a congressionally-commissioned evaluation of
the kind being conducted currently by the Federal Courts Study Committee,
assumptions and settled expectations ought to be set aside or, at least, ought

to be drawn into question. The history of the circuit boundaries teaches that

“[m]erely redrawing court boundaries would have the same effect on the present

lZgHellman, supra note 71, at .
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federal appellate crisis that a weatherman's map marks have on the weather."lBO

That is why S. 948 is so unsatisfactory, the approach so anachronistic. And
that is why consolidation is so intriguing. Consolidation of the circuits into
single, unified court of appeals would allow for other innovations in case
management and subject matter specialization that promise to help solve the
profound problems facing the intermediate tier. If complete consolidation is
considered too radical, then Congress at least ought to consider regrouping the
existing circuits into four to six mega-circuits to achieve at least some of the
economies of consolidation.l.:é1 This idea deserves more studied consideration.

The Ninth Circuit ought to be thought of as a model for the courts of

appeals, not as a problem.

1SOBaker, supra note 31, at 290.

131See Wallace, supra note 117, at 940-41.
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NOTES TO APPENDIX

1. Rhode Island was added to the eastem circuit by Act of June 23, 1790, ch. 21, | Stat,

128,

Vermont was added to the castern circuit by Act of March 2, 1791, ch. 12, 1 Stat. 197.

North Carolina was added to the southem circuit by Act of Junc 4, 1790, ch. 17, 1 Stat.

126.

4. Circuit court powers were conferred upon the district courts of the independent dis-
tricts of Maine and Kentucky by Act of September 24, 1789, ch. 20, 1 Stat. 73. By Act
of March 30, 1820, ch. 27, 3 Stat. 554, Maine was added 1o the first circuit.

5. Mmrwwmmfmdm&edkﬁam&ome&xbyMof
January 31, 1797, ch. 2, 1 Stat. 496,

6. By Actof February 24, 1807, ch. 16, 2 Stat. 420, Ohio, Keatucky, and Teanessee consti-
tuted the scventh circuit. By Act of January 28, 1863, ch.13, 12 Stat. 637, Ohio and
Michigan coastituted the seventh circuit. )

7. Keatucky and Teanessee were made indepeandent districts by Act of April 29, 1802, ch.
31, 2 Stat. 156,

8. Circuitcourt were conferred upon the district courts of the following mdﬁd-
cat districts: mabymd Po%,tuz.a.&zsux.m;mg of
March 3, 1817, ch. 100, 3 Stat. 390; ippi by Act of April 2, 1818, ch. 29, 3 Stat.
413; Hlinois by Act of March 3, 1819, ch. 70, 3 Stat. 502; Alabama-by Act of April 21,
1830, ch. 47, 3 Stat. 564; Missouri by Act of Mirch 16, 1822, ch. 12,3 Stat. 653; Arkan-
sas by Act of June 15, 1836, ch. 100, 5§ Stat. 50; Michigan by Act of July 1, 1835, ch. 234,
5 Stat. 62; Florida by Act of March 3, 1845, ch. 75, 5 Stat. 788; lowa by Actof March 3,
1845, ch. 76, 5 Stat. 789; Texas by Act of December 29, 1845, ch. 1, 9 Stat. 1; Minnesota
by Act of May 11, 1858, ch. 31, 11 Stat. 285; and Kansas by Act of January 29, 1861, ch.
20, 12 Stat. 128

9. Alabama and Louisiana constituted the fifth circuit by Act of August 16, 1842, ch. 180,
S St 507. -

10. North Carolina, South Carolina, and Georgis constituted the sixth circuit by Act of
August 16, 1842, ch. 180, 5 Stat. 507. South Carolina was divided into the castern and
western districts by Act of February 21, 1825, ch. 11, 3 Sat. 726. Cirtuit court powers
were conferred upon the district court for the western district by Act of August 16,
1856, ch. 119, 11 Stat. 43, A circuit for the western district was establishod by Act of
February 6, 1889, ch. 113, 25 Stat. 655, Terms for the circuit court for the districts of
South Carolina were regulated by Act of April 26, 1890, ch. 165, 26 Stat. 71.

1L Indiana, filinois, and Wisconsin constituted the cighth circuit by Act of January 28,
1863, ch. 131, 12 St 637, Wisconsin was transferred to the ninth circuit by Act of
February 9, 1863, 12 Stat. 648.

12. California constituted a separate circuit by Act of March 2, 1885, ch. 142, 10 Stat. 631
and, with Orcgon, constituted the tenth circuit by Act of March 3, 1863, <h. 100, 12

W

Stat. 794.
13. Virginia was added to the fourth circuit by Act of August 16, 1842, ch. 180, § Stat. 507,
Nevada was added to the tenth circuit by Act of Fe 27, 1865, ch. 64, 13 Stat. 440,

North Carolina was added to the fourth circuit by Act of July 15, 1862, ch. 178, 12 Stat.
576. Nebraska was added to the cighth circuit by Act of March 25, 1867, ch. 7, 15 Stat,
S. Colorado was added to the eighth circuit by Act of June 26, 1876, ch. 147, 19 Stat,
61. Montana was added to the ninth circuit by Act of February 22, 1889, ch. 180, 25
Stat. 682. North Dakota and South Dakota were added to the cighth circuit by Act of
February 22, 1889, ch. 180, 25 Stat. 682. Washington was added to the ninth circuit by
Act of February 22, 1889, ch. 180, 25 Stat. 682. Idaho 'was added to the ninth circuit by
Actof July 3, 1890, ch. 656, 26 Stat. 217. Wyoming was added 1o the cighth circuit by
Act of July 10, 1890, ch. 664, 26 Stat. 225,

14, Cernain circuit court powers were conferred on the district courts of Alaska and writs of
error in criminal cases were authorized to issue from the circuit court for the district of
Oregon to the district court of Alaska by Act of May 17, 1884, ch. 53, 23 Stat, 24.

15. Circuit courts were established in Arkansas and Mississippi by Act of February 6, 1889,
ch. 113, 25 Stat. 655.

16. Louisiana, Texas, Arkansas, Kentucky, and Teanessee constituted the sixth circuit by
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1.
18.
19.

g!no and Indiana constituted the seventh circuit by Act of July 15, 1862, ch. 178, 12
taL. 576,
wdﬂngkoonm.andnhnoummwwdthcagmhamtbyAaoﬂulylS 1862,
ch. 178, 12 Stat, 576.

and Minnesota constituted the ninth circuit by Act of July 15,

Missouri, Jowa, Kansas,
1862, ch. 178, 12 Stat. 576.
PuettoRmmsaddedtolth‘ustCimitbyAdofhnuxyz& 1915, ch. 22, 38 Stat.

Wgss, were added to the Third Circuit by Act of February 13, 1925, ch.
tat.
Thadmidoﬂhc&ul!oncmtddedwtbcﬁﬁhdmnbyMofFebmuyw
1925, ch. 229, 43 Stat, 936.

Decisions of the district courts in Alasks were made reviewable in the Ninth Circuit
Court of Appeals by Act of February 13, 1925, ch. 229, 43 Stat. 936,

Hawaii was included jn the Ninth Circuit by Act of March 3, 1911, ch, 231, 36 Stat.
113L

Arizons was incloded in the Ninth Cirenit by Act of February 28, 1929, Pub. L. No. 70-
840, 45 Stat. 1346, 7

Oklahoma was incinded in the Eighth Circuit by Act of March 3, 1911, ch. 231, 36 Stat
1131,

New Mexico was included in the Eighth Circuit by Act of March 4, 1921, ch. 149, 41
St 1361 :

Colorsdo, Wyoming, Utah, Kansas, Oklahoma, and New Mexico constituted the
Tenth Circuit Court of Appeals by Act of February 28, 1929, Pub. L. No. 70-840, 45
Stat. 1346,

Guam was added to the Ninth Circuit by Act of October 31, 1951, Pub. L. No. §2-248,
65 Stat. 723.

The Courtof for the District of Columbia Circuit was recognized as & separate
circuit by Act of Junc 25, 1948, Pub. L. No. 80-773, 62 Stat. §70.

Note: This Appendix is reproduced from 35 Sw. L.J. at
736-39. Since it was compiled, Congress created the
United States Court of Appeals for the Federal Circuit.
Pub.L. 97-164, 96 Stat. 25 (1982).



Discretionary Review

by

Kathy Lanza*

*Kathy Lanza is the Senior Staff Attorney at the First Circuit
Court of Appeals. She has also been employed as a law clerk to a
federal court of appeals judge and as a staff attorney at a state
intermediate appellate court.



Discretionary Review

A fundamental question is how to manage the burgeoning
case loads in the federal circuit courts of appeal. One
possibility is to abolish appeals of right -- either across the
board or in selected areas -- and institute instead a system
of discretionary review. That is, instead of filing a notice
of appeal, a disappointed litigant wishing appellate review
would file a petition requesting further review which the court
of appeals would have the discretion to deny without stating
reasons or being obliged to pass on the correctness of the
lower court decision.' Whether such a system would enable
judges to dispose of cases more efficiently while preserving
the basic functions of an intermediate appellate court is
examined herein.

Appellate courts have been perceived as having two basic
functions. The first is error correction. That is, the
appellate court serves as the body available to pass on the

correctness of judgments of lower courts or decisions of

1. Wwhile most states afford at least criminal defendants one
appeal as of right, see Bundy v. Wilson, 815 F.2d 125, 136-142
(1st Cir. 1987) (summarizing the criminal appellate systems in
each state, the District of Columbia, and Puerto Rico and
noting that only New Hampshire, Virginia, and West Virginia do
not provide for mandatory criminal appellate jurisdiction),
there is no federal constitutional right to an appeal. Jones
v. Barnes, 463 U.S. 745, 751 (1983); McKane v. Durston, 153
U.S. 684, 687 (1894). Therefore, presumably, a system of
discretionary appellate review at the federal circuit court of
appeals level could be legislated without offending litigants'
constitutional rights.

-] -



administrative agencies, thereby protecting litigants from
abuse of power or aberrant or erroneous decision makers. The
second is law clarification or law making. Unclarities and
interstices in the law can produce conflicting decisions among
first level judicial decision makers. This lack of uniformity,
in turn, can undermine confidence in the judicial system and
lead to uncertainty in daily affairs when outcomes cannot be
predicted, but rather turn on the identity of the decision
maker. Consequently, "appellate courts are needed to announce,
clarify, and harmonize the rules of decision employed by the
legal system in which they serve,"?

A discretionary system of review would not impede an
appellate court's law making function. The court would be able
to select for review those cases presenting issues where
clarification of legal principles was needed or where conflicts
with other first tier decision makers existed. Indeed, a prime
reason advanced for restricting or abolishing appeals of right
is to free appellate courts from deciding cases in which the
outcome is only of interest to the litigants involved so that
the appellate court can devote more time to law clarification
and resolving cases of wider, institutional concern.

This is not to say, of course, that a system of

discretionary review would guarantee that the law making

2. P. Carrington, D. Meador, M. Rosenberg, Justice on Appeal
3 (1976).
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function would actually be exercised in every appropriate case
calling for conflict resolution or law development. Rather,
a court with discretionary jurisdiction could evade tough or
controversial matters simply by denying petitions for review.?
Checks ~~ such as allowing district courts to certify cases for
appeal which the appellate court must then accept or requiring
an appellate court to state why jurisdiction was declined -~
have been proposed.‘ Their effectiveness is conjectural.
Rather, much reliance will rest on the institutional commitment
of the appellate judges themselves.’

The more troublesome question is the impact of a system
of discretionary review on the courts of appeals' error
correction function.

The experience of several courts woild suggest that a

strong commitment to correcting error in lower court judgments

is not incompatible with a discretionary system of review.

3. See Dalton, Taking the Right to Appeal (More or Less)
Seriougly, 95 Yale L.J. 62, 72 (1985) ("troubling is the

possibility that appellate courts, left to their own devices,
will on occasion knowingly duck issues in need of resolution").

4. Id., 72-73.

5. See Douglas, III, Summary Disposition: The New Hampshire

Supreme Court's Innovative and Unique Approach to Appellate
Case Processing, 27 N.H. Bar J. 211, 214 (1986) where a former

justice of the state's only appellate court expresses the
opinion that the court's procedures which allow it to decline
review in any case "is not used to 'duck' tough or important
cases, but is used only to weed ocut the insignificant cases so
that judicial resources may be put to more efficient use."

-3



Virginia and West Virginia are two states which do not accord
criminal defendants an appeal of right. In Virginia, the
decision of the Court of Appeals (an intermediate appellate
court) whether to accept a criminal appeal is made after the
record has been filed and the defendant has presented a
petition for appeal detailing the merits of the appeal. The
petition for appeal 1is the functional equivalent of an
appellate brief, and, 1f leave to appeal is allowed, the
defendant may simply refile his petition as his brief, at least
with respect to those issues on which review was granted. The
Commonwealth will generally file a reply to the defendant's
petition. Defendant is entitled to oral argument, which lasts
15 minutes, in front of a three judge panel. The Commonwealth
does not argue. Any one judge may grant the petition for
appeal. The court is committed to error correction and, if
convinced that error may have occurred below, will grant the
petition, even if the case is not of precedential importance.6
Consequently, the denial of a petition for appeal would appear,
in substance, to be tantamount to an affirmance of the judgment
below.

West Virginia has no intermediate appellate court. A

civil or criminal litigant commences the appellate process by

6. Information on the practice of the Court of Appeals of
Virginia was obtained from Robert L. Bixby, Chief Staff
Attorney. See also Bundy v. Wilson, 815 F.2d 125, 141 (1st
Cir. 1987) (summarizing Virginia appellate criminal procedure).
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filing a petition for appeal. The state's appellate court,
the Supreme Court of Appeals, may reject an appeal. The
decision whether to grant or deny a petition for appeal is made
after examining the record (including a trial transcript) and
the appellant's petition. The petition, which in form is much
like an appellate brief, includes a statement of facts, an
assignment of errors, and a discussion of the appellate issues
with citations to pertinent legal authority. The respondent
may file an opposition and does so in roughly 10 percent of the
cases. Approximately 40 percent of petitioners request oral
argument, requests which are generally granted. Argument time
generally is short, 5 to 6 minutes. The respondent is not
permitted to argue. A majority vote of the five member court
is required to grant a petition for review. If, after a review
of the record, prejudicial error is perceived, the petition
will be granted.’

Also relevant is the United States Court of Military
Appeals. It hears appeals from Courts of Military Review.
While a portion of its docket is mandatory, the bulk is

discretionary.® A petition for review may be in brief form,

7. Information on the West Virginia Supreme Court of Appeals
was obtained from Thomas McQwain, deputy clerk of the court.
See also Bundy v. Wilson, 815 F.2d 125, 141 (lst Cir. 1987)
(summarizing West Virginia procedure).

8. D. Meador, Appellate Courts: Staff and Process in the
Crisis of Volume 217 (1974).
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much like a brief on the merits filed in other appellate

9

courts, and the government may file a response. Procedure

thereafter has been succinctly described as follows:

"[Tlhe court views itself as being under
a congressional mandate to search the
record in every case to insure that the
convicted serviceman has had a fair and
error-free proceeding. Thus the [staff
attorneys employed by the court] do not
confine themselves to the points raised in
the petitions. They read the complete
record and discuss in the memorandum [they
prepare for the court] all defects of any
arguable substance. The judges consider
themselves as primarily, though not
exclusively, concerned with error
correction. A petition will be granted if
two of the three judges think there is the
likelihood of any prejudicial irreqularity,
even though the issue may be of no genera}
legal or institutional importance. ..."'"

The memorandum, petition, response, and full record circulate
to each of the three judges. Oral argument is not held on
petitions for review. TUnless two judges vote to grant the
petition, it is denied without a statement of reasons.'

Thus, although by statute the court has discretion to decline
appeals, the judges apparently do not do so if at least two of

them, after a fairly comprehensive review, feel an error may

9. Id" 218‘

10. d., 219. While the above description was published in
1974, the court's current Deputy Staff Director, Steven Wright,
described it as accurately portraying the present process.
11. D. Meador, Appellate Courts, supra note 8, at 220.
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have been committed below. Hence, denial of review by the
United States Court of Military Appeals, much like a denial of
review by the Court of Appeals of Virginia and the West
Virginia Supreme Court of Appeals, would seem tantamount to a
determination that the judgment below was correct or thatr
error, if any, was harmless.

In contrast is the New Hampshire experience. New
Hampshire has no intermediate appellate court. Prior to 1979,
the Supreme Court of New Hampshire by custom afforded all
appellants review as of right. Beginning in 1979, however, the
court amended its rules to permit it to decline appeals.12 The
decision in New Hampshire whether to accept an appeal is based
on a form notice of appeal setting forth the sentence (in a
criminal case), a brief description of the nature of the case
and result, identification of any statutes on which the case
was based, a statement of issues to be raised expressed
"without unnecessary detail," a list of cases supporting the
appellant's position, photocopies of pertinent portions of the
lower court record, and transcript and exhibit requests.B
Originally, the decision whether to decline an appeal was

intended to be made before the parties had expended significant

12. Douglas, III, S a isposition: T ew_Hamps
upreme Court! novative and Un e ch to e te

Court Processing, 27 N.H. Bar J. 211, 212-13 (1986).

13. State v. Cooper, 127 N.H. 119, 125 (1985).
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time and money in procuring a transcript and drafting a
brief. As a result of federal court litigation, however,
defendants appealing their conviction now must be allowed to
present relevant portions of their transcript before the
decision to decline an appeal is made. "

Ten appeals at a time are assigned to a New Hampshire
Supreme Court judge for screening. He recommends to the others
what track =-- whether declination of acceptance, summary
disposition, assignment to pre-hearing conference for the
possibility of settlement, submission on briefs without oral
argument, or full briefing and oral argument -- the case should
take. All five judges must agree to declination. Otherwise
the case will be routed to another track.' A declination of
acceptance is not a decision on the merits, "“expresses no
opinion on the quality or correctness of either the decision
below or the arguments to be advanced by counsel on appeal,"

and is not a precedent for future declinations.' The result

14. Douglas, supra note 12, at 215.

15. Bundy v. Wilson, 815 F.2d 125 (1st Cir. 1987) (due process
requires that defendants seeking to persuade New Hampshire's
only appellate court to accept an appeal from their conviction
be afforded relevant portions of the trial transcript or an
adequate written substitute, and an opportunity to submit a
brief written statement specifically focusing on why the appeal
should be accepted).

16. Douglas, supra note 12, at 215.
17. §State v. Cooper, 127 N.H. 119, 125 (1985).

B o
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of the procedural modifications permitting declinations of
acceptance and summary dismissals, one of New Hampshire's
former justices has written, has been to "shift[] the Court
from the role of error corrector to the role of law giver."18

A discretionary declination of appellate jurisdiction in
which a panel determines whether a case is of sufficient
institutional import to warrant review may well enable courts
to process cases faster. Such a determination will not
invariably call for a time consuming search of the record to
see if error occurred below. But, if federal courts of appeal
are to remain committed to the error correcting function, that
is, if a basic role of said courts is to continue to be
remedying prejudicial error in judgments appealed to them (or
at least those errors properly preserved for and argued on

appeal),w then an important question is whether significant

18. Douglas, supra note 12, at 214.

19. Some have questioned whether appeal of right serves to
correct errors. See Dalton, Taking the Right to Appeal (More

or less) Seriously, 95 Yale L.J. 62, 73-86 (1985); Resnick,
Precluding Appeals, 70 Cornell L. Rev. 603, 606 (1985) (quoting

former United States Solicitor General Rex lLee, who is reported
to have said that "there is nothing in the Constitution and
nothing in common sense that says that decisions of an
appellate court are more likely to be right than a district
court"). That inquiry is beyond the scope of this discussion.
While the percentage of cases reversed on appeal is not high,
see Annual Report of the Director of the Administrative Office
of the United States Courts, Table B5 (1988) (indicating that
during the twelve month period ending June 30, 1988, 14.2 % of
the appeals terminated by the federal circuit courts of appeals
resulted in reversal), this discussion proceeds on the premise
or assumption that appellate review should and does remedy
mistakes and provides better justice to litigants. See, e.qg.,
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efficiency in case processing and judge time can be achieved
through a system of discretionary review.

One component of delay is transcript preparation. The New
Hampshire Supreme Court, at least initially, apparently
envisioned determining whether to grant review in some cases
before a transcript was filed. {(The other three courts, in
contrast, have the transcript available before deciding whether
to allow an appeal.) It may well be that a court, in its
institutional role of resolving conflicts among lower courts,
clarifying wunsettled 1law, or determining which cases'
resolution are of societal importance, can often adequately
make the determination whether to permit review without a
transcript. But if a firm commitment to error correction is
to be maintained and if an appeal raises a question of the
sufficiency of the evidence or presents issues whose resolution
is dependent upon a review of portions or all of the

transcript, a transcript is needed. Hence, it is unlikely that

ABA Standing Committee on Federal Judicial Improvements, The
United States Courts of Appeals: Reexamining Structure and
Process After a Century of Growth 34 (1989) ("([d]iscretionary
appellate jurisdiction, by a procedure like certiorari in the
Supreme Court, would greatly compromise the right to appellate
review traditionally recognized in our system of justice"):;
Lilly and Scalia, Appellate Justice: A Crisis in Virginia? 57
Va. L. Rev. 3, 13 (1971) ("where there is no intermediate
appellate court and where all appeals are 'discretionary,' it
would be a harsh system indeed that would render it
appropriate for the court to decline a case - no matter what
the sum involved or how clear the error below - simply because
the controversy was of concern to no one except the
litigants").
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any significant economies can be achieved in this area simply
by substituting discretionary for mandatory review.

As for briefing, if the appellate court is to preserve its
error correcting role and not deny review in any case where
prejudicial error was committed below, then unless the court
is to undertake its own review of the record substantially
unaided by the parties -- a potentially more time consuming
approach -~ the petition for review will need to be much like
an appellate brief containing a statement of facts and legal
analysis with citations of authority on the arguments raised.
Since the petitioner/appellant's filing is unlikely to be an
objective and dispassionate rendering of the proceedings below
and, indeed, may omit or obfuscate crucial matters, accuracy
would be enhanced by requiring a response from the other side.
But once this is done, the process for determining whether to
allow an appeal resembles more and more the typical summary
disposition process in those appellate court which screen to
separate out and summarily affirm without oral argument the
frivolous or more straight forward appeals raising no novel
issues. Consequently, discretionary review will not
necessarily result in a significantly more streamlined briefing
process.

Left then is opinion writing. Certainly a bottom line
"review denied" is shorter to draft than a short per curiam

explaining why the judgment below was correct. The very



process, however, of reducing reasoning to writing is a check
against intuitive, impressionistic judgments which may, on
further reflection, prove faulty. Further, a written opinion,

even if brief, better conveys to the parties the sense that

their case has received attention and -- unless the opinion is
boiler plate -- an indication of the reasoning behind the
result. But even if, under swelling case load pressures,

decisions are to be reduced to bottom line dispositions, the
choice of "affirmed" over "review denied" may be preferable,
for the very act of writing affirmed, that is, of putting an
imprimatur of sorts on the lower court judgment, may foster
among the court and its legal staff a heightened sense of
commitment to the error correction role.

Those who have studied appellate systems where review is
termed discretionary but the court remains committed to
correcting error even in cases of no public import have
concluded that the level of judicial scrutiny is not
significantly different from that in courts which, instead of

denying review, summarily affirm the judgment below.?® win

20. Appellate Courts, supra note 8, at 168-69; Justice on
Appeal, supra note 2, at 133; Lilly and Scalia, Appellate
Justice: A Crisis in Virginia? 57 Va. L. Rev. 3, 14 (1971)
(discretionary review in Virginia was intended to serve
primarily as a means of summary affirmance enabling court to
dispose of clearer cases without full argument and written
opinion); Marvell, Appellate Capacity and Caseload Growth, 16
Akron L. Rev. 43, 98 (1982) ("[d]iscretionary jurisdiction on
first appeal is, as a practical matter, only an example of
summary procedures and is, thus, actually a mechanism to reduce
the judge-time spent on appeals"); ABA Standing Committee on
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other words, review of petitions [to appeal], though couched
as an exercise of discretion, is a review on the merits in the
interest of justice to the parties."?!

Perceiving no substantial substantive difference with
respect to the error correction role between the Virginia model
of discretionary review and some other appellate courts'
sumnary affirmance procedure, commentators have questioned the
efficacy of abandoning mandatory review in favor of
discretionary review:

"[E]fforts to relieve heavily burdened
courts by enacting legislation to convert
an ‘appeal of right' jurisdiction into a
‘discretionary' jurisdiction may not be
necessary or meaningful. The 'appeal of
right' courts can accomplish the same
result for themselves by adopting
differentiated internal processes coupled
with screening and staff research. ...

"What a litigant should get at the first
level of review -~ whether his avenue of
review be labeled as one of right or one
in the court's discretion - is a procedure
which preserves the essential elements of
an appeal .... [T]o say that a party has
a right to appeal means only that he has
a right to put his case before a reviewing
court and to get a decision on the merits,
based on (a) communication to the court of
the appellant's contentions, with
supporting authority, as to why the trial

Federal Judicial Improvements, The United States Courts of
Appeals: Reexamining Structure and Process After a Century of
Growth 34 (1989) (requiring courts of appeals to determine
whether to grant leave to appeal "simply shift[s] the screening
function now performed by most circuits to a nominally earlier
stage in the appeal, without any improvement").

21. Appellate Courts, supra note 8, at 170.
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judgment should not stand, and (b) enough
of the facts and proceedings from the trial
court to enable the appellate court to pass
meaningfully on the contentions. How the
contentions are communicated is not of the
essence; whether in writing or orally is
a detail of means on which there is surely
room for choice by the court. How the
court goes about considering and deciding
the case is likewise a matter which does
not go to the essence, so long as the
judges give a meaningful consideration to
the merits of the appellant's contentions.
Thus, ... a 'discretionary' jurisdiction
of the Virginia type accords a litigant
what he is accorded by a review 'of right,!
for example, in the Fifth Circuit [where,
at the time, if three judges -after
examining the briefs and record unanimously
agreed on the result, the appeal was
summarily affirmed without oral argument
in a short per curiam opinion}. In both,
the 1litigant communicates the same
information to the courgz, and he gets a
decision on the merits."

To be sure, some have advocated that appeal of right to

federal circuit courts of appeals be replaced, at least in some

23

areas, with discretionary review. One obstacle among the

22. Appellate Courts, supra note 8, at 170. See also J.
Howard, Courts of Appeals in the Federal Judicial System 287-
88 (1981) ("[U]nclear is how much judge-time certiorari
procedures would save [in intermediate appellate courts]}. The
plain truth is that prisoner petitions, welfare claims, and the
like get second-class treatment already. The overwhelming
proportion are screened by staff and decided summarily. As
the same personnel would probably assist judges in sorting
cases for review, what would be gained by shifting from
screening of mandatory appeals to selective docket control?").

23. See e.g., Llay, oposal for Discretiona eview in
Federal Courts of Appeals, 34 Sw. L.J. 1151 (1981); Dalton,
akin he Right to Appea re or ss) Seriously, 95 Yale

L.J. 62 (1985); J. Howard, Courts of Appeals in the Federal
Judicial System 286-89 (1981) (reporting support among some
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advocates is achieving consensus 6n the areas in which review
should be discreticnary.a

Among those who have proposed granting federal courts of
appeals discretionary review is Judge Lay, chief judge of the
eighth circuit. He has contended that procedures such as
screening (where cases are selected for disposition without
oral argument and, he states, "staff memorandum, written by
first-year law clerks, are utilized as the court opinion in
no-argument and even some argument cases")25 and other case
management techniques which 1lessen the full deliberative

process "are, in reality, ... a form of discretionary dismissal

federal circuit court of appeals Jjudges for expanded
discretionary docket control).

24. J, Howard, Courts of Appeals, supra note 23, at 287
("There was 1little consensus on the fields in which
discretionary jurisdiction should obtain. The chief contenders
were diversity cases, administrative appeals involving fact
finding by experts previously reviewed, and prisoner petitions
«... If most circuit judges were ready to unload diversity
cases, not many were willing to put administrators on a par
with trial courts as factfinders to whom appellate courts
should defer. Relieving grievances at their source was
undoubtedly preferable to having circuit courts search for
needles of reversible error or civil rights violations in
haystacks of repetitious prisoner petitions. But because a few
needles have pricked deep sores, some reeking of racism, many
circuit judges were loath to choke off these remedies pending
basic reforms of criminal processes"); Dalton, supra note 23,
at 97-106 (tendering the suggestion that appeal of right may
be intrinsically justified in criminal cases, suits against the
government, class actions, and public law cases).

25. Lay, supra note 23, at 1153
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without [being] call{ed] such."® He has proposed to maintain
appeal of right for direct criminal appeals, but to permit
courts of appeals "to refuse to review ... any [civil] appeal
that on its face does not appear to be substantial or

n?

meritorious. He feels that granting courts of appeals the

26. JId., 1155,
27. Id., 1155. 1In further detail, he suggests as follows:

"In order to avoid denying review to
meritorious cases, certain controls should
be legislatively established guiding the
courts of appeals' exercise of
discretionary Jjurisdiction. I would
propose guidelines that allow a court of
appeals to deny review of only those cases
that are patently frivolous or those in
which the district court opinion appears
on its face to be correct as a matter of
law or fact. First, all defendants,
whether appealing as indigents or not,
would have a right to full review,
including oral argument, in direct criminal
appeals .... Second, each litigant seeking
an appeal in any civil proceeding would be
required to file a petition for
discretionary review with the notice of
appeal. The petitions would be limited to
ten pages and would set forth the reasons
the appeal should be allowed. Each
petition would attach a copy of the
district court's memorandum and judgment.
Third, a three-judge panel would then
review this petition within ten days of its
filing. Any one circuit judge could grant
the petition .... If the panel desires, it
may request a response to the petition from
the other side. Fourth, if the face of the
petition presents any colorable issue of
disputed law or presents a serious
challenge to the sufficiency of the
evidence, the appeal should be allowed.
Fifth, a district court could certify that
an appeal presents a colorable issue for
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power to deny review in insubstantial cases would achieve the
following benefits:

"First, the judicial time needed to review
petitions for discretionary appeal would
be no greater than that which is now spent
on screening cases for no argument.
Second, tremendous savings of judicial time
and resources could be had by obviating
the need for full review of lengthy briefs
and records and the writing of formal
opinions in hundreds of cases. Third, such
procedures would tend to place the
indigent's petition for review on the same
evaluative basis as the appeal filed by the
paid 1litigant. Fourth, the 1long delay
between filing notice of appeal and the
appellate decision would be drastically
curtailed for all cases. Fifth, and most
importantly, all cases worthy of appeal
would be afforded the full deliberative
process, including the right to oral
argument and written opinion. The
recommended procedure would actually
provide more thoughtful judicial input into
meritorious appeals than presently
exists."®

Whether the advantages envisioned require the major step
of abolishing appeals of right in order to be achieved is
debatable. If lengthy briefs are a problem (how frequently a
lengthy brief is filed in an insubstantial as opposed to a
substantial case is unclear), then the solution may be initial
screening to route the unpromising sounding appeals along an

informal briefing track. Nor need formal opinions be written

review; if such a certification is given,

the parties could proceed without further

permission from the court of appeals ....."
28. Id., 1157.
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in all cases. Appropriate cases can be affirmed on the basis
of the lower court opinion, or short per curiam or memorandum
orders directed to the parties, but of no precedential value
to others, can be utilized. The problem of indigent's
inequality of resources far transcends the discretionary/appeal
as of right debate and is unlikely to be resolved therein.
And, as for processing time and preserving the court's
resources for substantial and difficult appeals, whether that
can be achieved demonstrably better through a discretionary
system of review which preserves the error correction function
than through screening functions courts have adopted under an

appeal of right system remains to be proven.
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INTRODUCTION

The present situation in the federal courts of appeals
presents an interesting statistical anomaly. On the one hand, the
statistics show an incredible growth in the courts of appeals
caseloads over the last several decades. For example, since 1945,
filings in the courts of appeals have increased by 1,355%, from
2,730 filings in 1945 to 39,734 filings in 1989 (Table 1). Filings
in the district courts during this same time period increased only
by 178%, from 100,394 filings in 1945 to 279,288 filings in 1989
(Table 2). The dramatic growth in courts of appeals filings
compared to district court filings 1is even more clearly
demonstrated by what might be called the Rate of Appeal (Table 3).
In 1989, one appeal was filed for every 8 district court
terminations. By comparison, in 1945 one appeal was filed for
every 42 district court terminations. These statistics demonstrate
both the alarming growth in courts of appeals caseloads and the
even more frightening possibility that courts of appeals caseloads
may continue to grow in large numbers even if district court
caseloads remain relatively stable or increase only slightly.

The other side of the statistical picture is the somewhat
puzzlingly good news that the courts of appeals are relatively
current in disposing of their caseloads, despite the overwhelming
growth. The median time for the processing of an appeal decreased
from 10.8 months in 1980 to 10.3 months in 1989 (Table 4), and the
national inventory control index decreased from 11.6 months in 1980
to 9.6 months in 1989 (Table 5). There are also encouraging
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indications that growth may be slowing. Since 1980, the courts of
appeals filings have gone up 71%, from 23,200 to 39,734. This is
a slower rate than existed prior to 1980 when filings were doubling
or tripling every ten years (Table 1). Despite this good news, the
courts of appeals combined pending caseload grew from 1,525 in 1945
to 30,006 in 1989, a 1,868% increase (Table 6).

The fact that the courts of appeals have been able to keep
abreast of their growing caseloads should not be viewed as an
indication that no problems exist in dealing with caseload growth
or that the courts will be able to keep current in the future. The
courts have been able to keep current by adopting various case
management techniques such as the implementation of appellate court
settlement programs, the elimination of oral argument in a large
number of cases and the use of summary orders instead of written
opinions to dispose of many cases. In addition, federal appellate
judges have increased their per Jjudge termination rate
dramatically. In 1965, the average court of appeals judge
participated in 136 merit based terminations each year, in 1989
that number rose to 382 (Table 7). The procedural reforms noted
above and the increase in per judge workloads may have gone as far
as they can in dealing with caseload increases. In addition, the
reforms and increased per judge workloads carry with them some
substantial costs to the federal judiciary. The traditional role
of judges is, in the view of many commentators, being threatened
by caseload pressures with the result that judges in the future may
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be viewed more as bureaucrats in charge of large staffs, which
would do most of the actual case review and decision making.

Looking at the raw numbers, although useful in developing a
general picture of the volume of cases that must be dealt with by
the courts of appeals today, is only the beginning of the process
of examining the growth in the federal appellate judiciary. It is
important to study specific growth patterns to try to discover why
such dramatic growth has occurred. We must try to discover the
reasons for the growth so that we will be able to more accurately
predict future growth patterns, explore ways to control growth and
develop a clear picture of the resources needed, including possible
structural changes, to deal with anticipated growth.
Examining the Growth

Table 8 examines the growth in federal appellate filings by
case type, comparing 1960 to 1989. As the table indicates, almost
all caseload components have shown significant growth. The most
dramatic growth has been in the filing of private prisoner
petitions. Table 8 indicates that there were 111 private prisoner
petitions filed in 1960 compared to 7,494 in 1989, an increase of
6,651%. Table 8 also shows the substantial growth in private civil
appeals involving federal questions. There were 421 such appeals
in 1960 compared to 8,782 in 1989, a 1,986% increase. Table 8
further indicates that prisoner petitions (private and U.S.) made
up approximately 24% of the appellate caseload in 1989 compared to

approximately 7% in 1960. The same type of growth as a percentage



of total caseload is apparent in the statistics on federal
question appeals, which made up approximately 22% of the appellate
caseload in 1989 compared to approximately 11% in 1960.
Conversely, there has been a substantial decrease in the percent
of the caseload attributable to administrative agency appeals,
approximately 8% in 1989 compared to 19% in 1960, and diversity
appeals, 11% in 1989 compared to 19% in 1960.

Tables 9 through 17 provide information on the Rate of Appeal
by case type, comparing the rate in five year intervals from 1950
to 1989. Once again most caseload components show dramatic
increases. In 1950, one in every 40 district court terminations
resulted in an appeal compared to one in 8 in 1989. It is
especially interesting to note that in 1950 only one out of every
121 district court criminal case terminations resulted in an
appeal. The figure for 1989 is one in every 5. Also interesting
to note is the fact that one in every two United States prisoner
petition terminations results in an appeal and one in every five
district court terminations of private prisoner petitions results
in an appeal.

The figures contained in Tables 8 through 17 tend to indicate
that the federal appellate caseloads are growing much more rapidly
in certain areas than in others. The change in case mix in the
district court toward more appeal prone cases, i.e. prisoner
petitions, is one obvious reason for the increase. The large
percent of prisoner petitions as a component of appellate caseloads
may also help explain, in part, how the courts of appeals have been
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able to deal with the overwhelming caseload increases. Prisoner
petitions traditionally involve more staff than judge time, and
therefore large increases in this category are more easily absorbed
without a proportional number of judgeships being created.

The dramatic increase in the Rate of Appeal in criminal cases
may be viewed as directly related to changes in the law allowing
court appointed counsel to be more readily available to criminals
seeking appellate review. The overall increase in the Rate of
Appeal may be tied to a shrinkage in the cost of taking an appeal,
compared to the large cost that must be incurred at the trial
level. 1If appeals are relatively inexpensive procedures, it is
logical to expect that parties who have already invested large sums
of money in the trial court will be likely to risk a modest sum in
pursuit of a favorable judgment on appeal. Another possible
explanation of the increase in the Rate of Appeal could be tied to
changes in the rate of reversal on appeal. However, as Table 18
demonstrates, the percent of cases reversed on appeal has decreased
from approximately 28% in 1945 to approximately 13% in 1989.

Commentators have also suggested that the Rate of Appeal may
be increasing because a larger percentage of appeals are now being
pursued by entities concerned with making law regardless of the
economic considerations of the cost of appellate review. Finally,
it has been suggested that changes in finality requirements may
have made it easier to appeal and that the creation of settlement
programs may be encouraging parties to appeal in the hope of
obtaining a settlement on the appellate level more favorable than
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the district court judgment. (Most of the hypotheses discussed
above were raised in a letter from Professor Maurice Rosenberg to
Chief Judge Levin H. Campbell).

While some of the suggestions mentioned above as reasons for
the increase in the Rate of Appeal are more feasible than others,
all of them, and any others that are offered, should be carefully
examined in order to develop a more complete understanding of the
phenomenal growth in appeal caseloads. The validity of each
hypothesis could have far reaching implications for both our
ability to predict future growth and our understanding of the
resources needed to deal with that growth. For example, if it is
true that the Rate of Appeal has increased dramatically because of
the relatively inexpensive nature of appellate review, then
creating economic disincentives to appeal, such as strong fee
shifting rules, may help slow the flow of appeals. On the other
hand, if a significant portion of the growth in the Rate of Appeal
is attributable to appeals by litigants mostly concerned with
making law and little concerned with the economics of the process,
then economic disincentives, unless extraordinarily Draconian,
would have little impact on the Rate of Appeal. In addition, if
we can predict that the growth in appellate caseloads will most
likely continue to soar mainly in areas such as prisoner appeals,
then our determination of the resources or structural changes need
to deal with that part of the increase may become clear. In such

instances increase in staff support, i.e. staff attorneys, or the



creation of a special avenue of review for prisoner cases may be
a useful allocation of resources.

It is suggested that a committee be appointed consisting of
a mix of judges, litigants, academics and statisticians to conduct
a thorough study of the factors influencing both the raw growth in
appellate caseloads and the phenomenal growth in the Rate of
Appeal.
Forecasting Future Growth

Once a more complete understanding of past growth patterns is
established, the knowledge gathered from that exercise should be
used in developing forecasts for future growth. If it is clear
that different case types can be expected to grow over time at
different rates, then perhaps predictions of appellate caseload
growth should be done by predicting the likelihood of growth in
each case category and then adding the categories together to
arrive at a forecast for overall growth. It may also be worthwhile
to explore the development of a rate of appeal based on types of
district court terminations, since certain types of terminations
in the district courts are more likely to result in appeals than
others. For example, if a study were to indicate that more
district court cases were being disposed of without judicial
action, i.e. settlements, than with judicial settlements, i.e.
trials, then one could predict that the short term Rate of Appeal
could be expected to decrease proportionately. Finally, it would
appear to be worthwhile to carefully examine the recent slow down
in the growth of appellate caseload to decide on how much weight
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that should be given in predicting future growth. As suggested in
the prior section, this project might benefit from the creation of
a committee appointed for the specific task of developing a refined

method for forecasting appellate caseloads.

Once hopefully accurate projections of expected future

appellate caseloads are developed, estimates of the resources
needed, including possible structural changes, to deal with the
caseloads should be developed.

Discussion of resource needs can be divided into four main
categories: judges, staff, case management programs and structural
changes.

In order to determine the number of judgeships that will be
needed to deal with projected caseload increases, two vital pieces
of information must be gathered. One is a clear understanding of
how much of the expected increase is likely to translate into a
need for additional judgeships. The second is an estimate of how
many cases a judge should be expected to participate in each year,
without damaging the integrity of the judicial process.

At present, appellate filings, with the exception of a
discounting factor applied to prisoner petitions, are all counted
equally. The filing of a single party diversity appeal is
considered equal to the filing of a major administrative agency
appeal, for the purpose of evaluating judgeship needs. The same
is not true for district courts, where a weighted caseload system
is employed to measure the difficulty of cases as they relate to

-80



the investment of judge time. It is strongly suggested that a
weighted caseload system be developed for the courts of appeals.
Such a system should help the judiciary to more accurately predict
appellate judgeship needs and would eliminate the unfairness that
now exists in the application of the present non-weighted standard
among circuits, which have an undeniably widely varying degree of
difficulty in the make-up of their caseloads. Table 19
demonstrates the differenceé in growth trends by case types among
the circuits, as well as providing information on the 1989
composition of each circuits' caseload. Table 19 demonstrates the
dramatic differences that exist among the circuits in the make-up
of their caseloads.

In addition to developing a weighted caseload system
significant consideration should be given to evaluating the number
of cases an appellate judge can fairly be expected to participate
in each year. Fortunately, this subject has been addressed by a
group of distinguished scholars in the book "Justice on Appeal".
Professors Carrington, Meador and Rosenberg suggest that a federal
appellate judge should participate in not more than 225 decisions
on the merits each year (75 cases per judge per year, assuming 3
judge panels). The authors believe that any more than this would
"prevent the attainment of minimum standards of appellate justice".
This issue has also been addressed by the United States Judicial
Conference, which in reviewing requests from the circuits for
additional judgeships use a standard of 255 case participations per
judge per year (85 cases per judge per year assuming 3 judge
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panels), weighing each prisoner petition as 1/2 of a case. Table
20 shows the judgeship requirements of the circuits based on 1989
data using the two standards discussed above. Tables 21 and 22
show the future judgeship needs of the circuits using the two
standards in conjunction with caseload forecasts prepared by the
Administrative Office of the United States Courts.

Table 20 reveals that all the circuits, with exception of the
District of Columbia Circuit, are presently hearing significantly
more cases per judgeship than suggested by the "Justice on Appeal®
standard. Table 20 indicates that most circuits are also hearing
significantly more cases per judge than suggested by the United
States Judicial Conference standard. Table 20 also indicates that
several circuits, especially the Fourth, Fifth, Sixth and Eleventh,
are hearing a great many more cases per judge than the recommended
standard. These statistics suggest either that judges may be
extremely over worked, raising the possibility of endangerment to
appellate justice or that the current standards may need to be
reevaluated. The lack of a weighted caseload system makes these
statistics hard to evaluate. Differences in case difficulty most
probably explain the variance among circuits and to some degree the
differences between the actual work being performed and the
standards used to evaluate judgeship needs. However, it can be
safely stated that the statistics do demonstrate the need for more
judgeships even if they somewhat overstate the number of judgeships
needed. As the information in Appendix B indicates, a comparison
of federal appellate court workloads with the workloads in the nine



largest state intermediate appellate court systems demonstrates
that federal appellate court judges are handling an excessively
large workload per judge. Nevertheless a review of the standards
discussed above should be undertaken in connection with the
establishment of a weighted caseload system.

In evaluating the need for more legal staff support for
judges, or the creation of new positions such as appellate
magistrates, to handle the growing volume of cases, information
must be gathered on the amount of judge time vs. staff time
necessary to handle various types of cases. Table 23 attempts to
provide such information but does so only marginally. It is,
however, the clear impression of most pecple involved in the
federal judicial system that certain types of cases can be handled
mostly through staff work with only a small amount of judge time.
This appears to be true for prisoner petitions and social security
appeals, among others. A study should be undertaken to determine
whether providing more legal staff support would enable the courts
of appeals to effectively deal with increases in case types such
as prisoner petitions and social security appeals. The study
should also examine the value of establishing an appellate
magistrate system or special tribunals to deal with these types of
cases.

In the last two decades courts of appeals have responded to
growing caseload pressures by implementing a variety of innovative
case management techniques. Most circuits have established
settlement programs, developed screening procedures to eliminate
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cases from oral argument, implemented appeals expediting programs
and adopted the practice of disposing of cases without published
decisions. All of these procedures have been discussed at length
in various law review articles, judicial administration journals
and Federal Judicial Center studies (see for example: J.Cecil & D.
Stienstra, Deciding Cases Without Argument: A Description of
Procedures in the Courts of Appeals, 1985; D. Stienstra,
Unpublished Dispositions: Problems of Access and Use in the Courts
of Appeals, 1985; L. Farmer, Appeals Expediting Systems: An
Evaluation of Second and Eighth Circuit Procedures, 1981; A.
Partridge and A. Lind, A Reevaluation of the Civil AaAppeals
Management Plan, 1983).

It is beyond the reach of this brief paper to evaluate in any
detail the relative success of these procedures or the ability of
these innovations to deal with the growing caseloads. Two facts
do, however, clearly emerge from a review of the literature. The
first one is that without the development of these innovative
procedures, the courts of appeals could not have so successfully
kept abreast of their growing caseloads. The second is that
although there probably remains some small room for further
benefits to be realized from these procedures, it is wrong to
believe that these case management innovations, alone, will enable
the courts to deal with their growing caseloads. These case
management innovations have probably gone as far as can be expected
in enabling the courts to control their burgeoning dockets. Without
new resources, it would appear that pending caseloads will grow

- 12 -



beyond their already significant proportions. It should also be
noted that none of the case managément innovations mentioned above
have been cost free. Much concern has been raised by the organized
bar and other commentators over the possible excessive use of
unpublished opinions, over unduly coercive settlement efforts and
over the speed at which cases are pushed to argument. Although
these criticisms have sometimes been nothing more than the natural
resistance to change, they have at times raised valid points that
bring into question any expanded use of such techniques as
unpublished opinions, repetitive settlement conferences and
expedited briefing schedules.

In addition, to the options of (1) finding ways to limit
growth, (2) creating new judgeships and (3) enlarging legal staff
support, there remains the possibility of structural changes as a
solution to the growth problems of the courts of appeals. While
the issue of structural change is being addressed separately by the
Federal Courts Study Committee, I mention it to note that before
structural change in any form is suggested, one should feel
confident that fairly accurate predictions of growth exist.
Unfortunately as indicated previously, I am not sure this is the
case.
conclusion

Although a great deal of statistical information already
exists in relation to the courts of appeals caseloads, there is
still a large amount of information that needs to be gathered. It
is suggested that a special committee be appointed to do so.
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TABLE 1

TOTAL APPELLATE FILINGS

TOTAL PERCENT NUMBER OF FILINGS PER PERCENT

YEAR FILINGS CHANGE JUDGESHIPS JUDGESHIP CHANGE
1945 2,730 a/a 59 46 n/a
1950 2,830 4x ] &4 ~6%
1955 3,695 31x 65 57 31X
1960 3,899 &% 68 57 11
1965 6,766 74% 78 87 51X
1970 11,662 7% 97 120 39%
1975 16,658 43% 97 172 43%
1980 23,200 39X 132 176 2%
1985 33,360 44% 132 253 44%
1989 39,734 19% 156 255 1%

FROM 1945 (2,730) TO 1989 (39,734) THERE WAS A 1,355% INCREASE IN APPEALS FILED.

FROM 1945 (48) TO 1989 (255) THERE WAS A 454X INCREASE IN FILINGS PER JUDGESHIP.



Table 2

TOTAL DISTRICT COURT FILINGS

TOTAL PERCENT NUMBER OF FILINGS PER PERCENT
YEAR FILINGS CHANGE JUDGESHIPS JUDGESHIP CHANGE
1945 100,3% n/a 193 520 n/a
1950 92,342 -8% 215 429 -17%
1955 96,498 5% 244 395 -8%
1960 89,112 -8% 245 364 -8%
1965 71,012 ~20% 307 231 -36%
1970 127,280 ™% 401 37 3™
1975 160,602 26% 400 402 26%
1980 197,710 3% 516 383 -5%
1985 313,170 58% 575 545 42%
1989 279,288 S 575 486 -11%

FROM 1945 (100,394) TO 1989 (279,288) THERE WAS A 178X INCREASE IN CASES FILED IN THE DISTRICT COURTS.

FROM 1945 (520) TO 1989 (4B86) THERE WAS A 7X DECREASE IN FILINGS PER JUDGESHIP.



Table 3

RATE OF APPEAL

NATIONAL FIGURES

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICY
TOTAL DISTRICT FROM DISTRICT COURT A X OF COURT TERMINATIONS
YEAR COURT TERMINATIONS TERMINATIONS TERMINATIONS FOR EVERY 1 APPEAL FILED
1945 91,655 2,168 2.4% 42
1950 90,673 2,290 2.5% 40
1955 97,554 3,049 3.1% 32
1960 91,693 3,095 3.4% 30
1965 97,556 5,512 5.7% 18
1970 117,254 9,899 8.4% 12
1975 148,298 13,925 9.4% 1
1980 189,778 19,655 10.4% 10
1985 306,987 29,606 9.6% 10
1989 277,790 36,125 13.0% 8
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Table 5

INVENTORY CONTROL INDEX

Number Number Nuwber Number Number Number
of of of of of of
1965 Judiges 1970 Judges 1975 Judges 1980 Judges 1985 Judges 1989  Judges
e 7.0 9 11.8 9 12.8 9 13.1 1 17.9 12 15.2 172
1T 5.6 3 4.2 3 6.5 3 1.7 4 5.1 6 7.0 6
2ND 8.0 9 11.3 9 5.6 ? 3.4 1 3.4 13 4.0 13
3RD 10.3 8 14.8 9 7.9 9 9.4 10 6.1 12 5.6 12
4TH 7.1 8 7.0 7 10.1 7 8.7 10 9.5 " 9.2 1
5TH 12.9 9 8.9 15 9.0 15 13.5 26 8.7 16 7.9 16
6TH 12.4 6 5.8 9 8.3 9 15.5 1" 10.2 15 8.4 15
TiH 9.7 7 9.9 8 7.4 8 11.2 ¢ 9.3 11 12.3 1"
8TH 8.4 7 8.8 8 6.0 8 8.1 9 7.2 10 7.4 10
oTH 15.5 9 12.1 13 12.9 13 7.4 23 13.7 28 14.0 28
1074 8.4 & 11.4 7 10.2 7 12.2 8 13.6 10 13.8 10
11TH 9. 12 10.2 12
TOTAL 9.9 - 9.9 97 9.1 7 11.6 132 9.5 156 9.6 156

The inventory control index is calculated by dividing the totsl number of terminations in the measurement year by 12 to arrive

at & monthly termination rate. The monthly termination rate is then divided into the number of pending cases reported

at the close of the statistical year. The resulting index is a calculation of the number of months that it would take for a court
to dispose of all its pending cases at the court's current termination rate. An increase in the index indicates that a court

is falling behind in its work while a decresse in the index indicates that a court is becoming more current in its work.



YEAR

1945
1950
1955

1965
1970
1973

1985
1989

TOTAL
PENDING
CASES

1,525
1,675
2,175
2,220
4,775
8,812
12,128
20,252
2,758
30,006

Table &

COURTS OF APPEALS - PENDING CASES

NUMBER OF
AUTHORIZED
JUDGESHIPS

59
65
65
68
78
97
124
132
156
156

PENDING
CASES PER
JUOGESHIP



Table 7

CASE PARTICIPATIONS IN TERMINATIONS ON THE MERITS PER JUDGESHIP

1965 1970 1975 1980 1985 1989

oc 142 154 162 137 122 208
FIRST 15 162 241 272 282 377
SECOND 142 220 261 287 297 254
THIRD 1 108 248 245 347 373
FOURTH 160 148 231 258 424 497
FIFTH 207 289 449 272 3r2 461
SIXTH 150 221 261 2% 352 479
SEVENTH 121 148 338 266 310 306
EIGHTH 85 117 213 199 380 420
NINTH 133 214 320 n 235 333
TENTH 135 190 174 324 273 3814
ELEVENTH* 459 $30
TOTAL 136 190 281 241 315 382

*The Court of Appeals for the Eleventh Circult officlally began operations on October 1, 1981,



Table 8

U.S. COURTS OF APPEALS - COMPOSITION OF FILINGS

1960
NUMBER  PERCENT
CRIMINAL 623 16.0%
U.s. CIVIL
U.S. CIVIL (EXCLUDING PRISONER PETITIONS) 609 15.6%
U.S. PRISONER PETITIONS 179 4.6%
PRIVATE CIVIL
FEDERAL QUESTION (EXCLUDING PRISONER PETITIONS) 42t 10.8%
DIVERSITY OF CITIZENSHIP 740 19.0%
GENERAL LOCAL JURISDICTION (EXCLUDING PRISONER PETITIONS) 134 3.4%
PRIVATE PRISONER PETITIONS m 2.8%
ADMIRALTY 128 3.3%
BANKRUPTCY 132 3.4X%
ADMINISTRATIVE AGENCY 737 18.9%
ORIGINAL PROCEEDINGS 67 1.7%
ALL OTHER 18 0.5%
TOTAL 3,899 100.0%

*CATEGORY DELETED FROM THE A.0. STATISTICAL REPORTS

1989

NUMBER  PERCENT
8,020 20.2%
4,284 10.8X%
2,065 5.2%
8,782 22.1%
4,287 10.8%
63 0.2%
7,494 18.9%

*
1,130 2.8%
2,965 7.5%

644 1.6%

39,736 100.0%

PERCENT
CHANGE

1187%

603%

1054%

1986%
479%
-53%

5651%

n/a

756%

302%

861X

n/a

919X



Table ¢

RATE OF APPEAL

NATIONAL FIGURES

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICY
TOTAL DISTRICY FROM DISTRICT COURT A X OF COURT TERMINAT IONS
YEAR COURT TERMINATIONS TERMINATIONS TERMINATIONS FOR EVERY 1 APPEAL FILED
1950 90,673 2,290 2.5% 40
1955 97,554 3,049 3.1% 3
1960 91,693 3,095 3.4% 30
1965 97,556 5,512 5.7% 18
1970 117,254 9,899 8.4% 12
1975 148,298 13,925 9.4% 11
1980 189,778 19,655 10.4X 10
1985 306,987 29,606 9.6% 10
1989 277,790 36,125 13.0% 8




Table 10

RATE OF APPEAL

U.S. CASES
(EXCLUDES PRISONER PETITIONS)

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICT FROM DISTRICT COURT A X OF COURT TERMINATIONS
YEAR COURT TERMINATIONS TERMINATIONS TERMINATIONS FOR_EVERY 1 APPEAL FILED
1950 20,618 492 2.4% 42
1955 19,519 652 3.3% 30
1960 17,680 609 3.4% 29
1965 17,563 965 5.5% 18
1970 18,908 1,349 7.1% 1%
1975 22,109 2,101 9.5% 1"
1980 51,737 3,647 7.0% 1%
1985 115,450 5,234 4.5% 22
1989 61,569 4,284 7.0% 14

NOTE:

THE SIGNIFICANT INCREASE IN THE NUMBER OF DISTRICT COURT CASES TERMINATED BETWEEN 1980 AND 1985 IS ATTRIBUTAB
TO THE PHENOMENAL INCREASE IN THE NUMBER OF RECOVERY OF OVERPAYMENTS AN ENFORCEMENT OF JUDGMENTS CASES
INITIATED BY THE FEDERAL GOVERNMENT AND SOCIAL SECURITY CASES, SPECIFICALLY CLAIMS FOR DISABILITY INSURANCE,
FILED AGAINST THE FEDERAL GOVERNMENT. FROM 1980 TO 1985 THE NUMBER OF TERMINATIONS IN RECOVERY OF OVERPAYMEN
AND ENFORCEMENT OF JUDGMENTS CASES INCREASED 303%, FROM 13,417 TO 54,063, DURING THE SAME PERIOD OF TIME
SOCIAL SECURITY CASES INCREASED 206%, FROM 9,584 10 29,349.




Table 11

RATE OF APPEAL

U.S. PRISONER PETITIONS

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICT FROM DISTRICT COURT A X OF COURT TERMINATIONS
YEAR COURYT TERMINATIONS TERMINATIONS TERMINATIONS FOR EVERY 1 APPEAL FILED
1950 7™ 216 27.7% 4
1955 a37 159 19.0% 5
1960 or7 179 18.3% 5
1965 2,562 422 16.5% 6
1970 3,963 818 20.6% 5
1975 4,883 880 18.0% 6
1980 3,883 1,007 25.9% 4
1985 4,818 1,510 31.3% 3
1989 4,995 2,065 41.3% 2




Table 12

RATE OF APPEAL

PRIVATE CASES - FEDERAL QUESTION
(EXCLUDES PRISONER PETITIONS)

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICY FROM DISTRICT COURT A X OF COURT TERMINATIONS
YEAR COURT TERMINATIONS TERMINAT IONS TERMINATIONS FOR EVERY 1 APPEAL FILED
1950 6,172 an 4.5% 22
1955 6,429 363 5.6% 18
1960 7,760 421 5.4% 18
1965 15,063 976 6.5% 15
1970 20,030 1,757 8.8% 11
1975 33,154 3,124 9.4% 1
1980 46,049 5,060 11.0% 1]
1985 64,959 7,888 12.1% 8
1989 68,380 8,782 12.8% 8




Table 13

RATE OF APPEAL

PRIVATE CASES - DIVERSITY OF CITIZENSHIP

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICT FROM DISTRICT COURT A X OF COURT TERMINATIONS

YEAR COURT TERMINATIONS TERMINAT LONS TERMINAT IONS FOR EVERY 1 APPEAL FILED

1950 11,696 563 4.8% 21

1955 17,806 682 3.8% 2

1960 18,120 740 4.1% %

1965 19,29 948 4.9% 20

1970 21,633 1,233 5.7% 18

1975 27,850 1,745 6.3% 16

1980 34,727 2,427 7.0% 14

1985 57,018 3,878 6.8% 15

1989 64,923 4,287 6.6% 15

NQTE:

THERE WERE 68,224 DIVERSITY CASES FILED IN THE DISTRICT COURYS IN SY '88. THIS REPRESENTS 24X OF THE TOTAL
CASELOAD OF THE DISTRICT COURTS. THE 4,504 DIVERSITY CASES FILED IN THE COURTS OF APPEALS IN SY '88 REPRESEN
12X OF TOTAL FILINGS. REMOVING DIVERSITY CASES FROM THE JURISOICTION OF THE FEDERAL COURTS WOULD HAVE A
MUCH GREATER IMPACT ON THE WORKLOAD OF THE DISTRICT COURTS THAN 1T WOULD HAVE ON THE WORKLOAD OF THE

COURTS CF APPEALS.



Table 14

RATE OF APPEAL

PRIVATE CASES - GENERAL LOCAL JURISDICTION
(EXCLUDES PRISONER PETITIONS)

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICT FROM DISTRICT COURT AXOF COURT TERMINATIONS

YEAR COURT TERMINATIONS TERMINAT IONS TERMINATIONS FOR EVERY 1 APPEAL FILED

1950 . 152

1958 * 151

1960 . 13

1968 3,72 148 4.0% 28

1970 4,155 201 4.8% 21

1975 2,685 8 3.1% 32

1980 1,025 38 3.7% 27

1985 522 30 7.5% 13

1989 864 63 9.5% 11

*Figures are not available




Table 15

RATE OF APPEAL

PRIVATE PRISONER PETITIONS

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICT FROM DISTRICT COURT A X OF COURT TERMINATIONS
YEAR COURT TERMINATIONS TERMINATIONS TERMINATIONS FOR_EVERY 1 APPEAL FILED
1950 642 70 10.9% 9
1955 668 70 10.5% 10
1960 868 1 12.8% 8
1965 4,932 605 12.3% 8
1970 10,777 1,643 15.2% 7
1975 13,106 1,558 11.9% 8
1980 17,564 2,675 15.2% 7
1985 25,842 5,022 19.4% 5
1989 34,556 7,49 21.7% s




Table 16

RATE OF APPEAL

BANKRUPTCY CASES

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICY FROM DISTRICT COURT A X OF COURT TERMINATIONS
YEAR COURT_TERMINAT IONS TERMINATIONS TERMINATIONS FOR_EVERY 1 APPEAL FILED
1950 25,582 122 0.5% 210
1955 52,240 153 0.3% 341
1960 99,317 132 0.1% 752
1965 175,147 a7 0.1% 807
1970 182,430 205 0.1% 890
1975 192,792 26 0.1% 784
1980 162,509 39 0.2% 410
1985 333,158 1,046 0.3% 319
1989 577,848 1,130 0.2% 511




Tabte 17

RATE OF APPEAL

CRIMINAL CASES

TOTAL APPEALS FILED APPEALS AS NUMBER OF DISTRICT
TOTAL DISTRICT FROM DISTRICT COURT A X OF COURT TERMINATIONS
YEAR COURT TERMINATIONS TERMINATIONS TERMINATIONS FOR_EVERY 1 APPEAL FILED
1950 37,414 308 0.8X 121
1955 38,580 677 1.8% 57
1960 29,864 623 2.1% 48
1965 32,078 1,223 3.8% 26
1970 35,819 2,660 7.2X 14
1975 43,515 4,187 9.6% 10
1980 29,297 4,405 15.0% 7
1985 37,139 4,989 13.4% 7
1989 42,810 8,020 18.7% -]




CASETYPE

CRIMINAL

U.s. CIVIL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE CIVIL

PRIV, PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY
ADMINISTRATIVE APPEALS

TOTAL

1950
15.9
25.4

21.8

22.4

PERCENT OF CASES REVERSED BY CASE TYPE

Yable 18

24.5

1965

1975

N2
R

19.9

17.8

Note: Beginning in 1985 the U.S. Civil category was divided into two separate categories: U.S. Prisoner Petitions and Other U.S. Civil.

The Private Civil category was also divided into two separate categories: Private Prisoner Petitions and Other Private Civil.



ALL CIRCUITS

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

DISTRICT OF COLUMBIA

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISOKER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

FIRST CIRCUIT

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

SECOND CIRCUITY

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

THIRD CIRCUIT

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
CRIGINAL PROCEEDINGS

1040
163

192
3

27
8¢
21

2191

341
103
293
247

33
253
55

1983

29630

4790
1258
4562
4069
10360
688
3069
834

1562
74
435
30
262

672

936

164
2

52
355
21

22

2513

429
116
284

989
76
201

Table 19

GROWTH TREND BY CASE TYPE

1984 1985 1986
31490 33360 34292
4881 4989 5134
1397 1510 1569
4862 523 4846
4567 5022 5433
10899 11805 12453
%87 1046 977
345 3179 3187
82 575 703
1337 21 181
62 7 92
37 47 72
/6 72 4TS
18 39 29
B3 35 25
26 24 10
63 T3 8%
4 46 32
1050 1051 1186
18 207 2%
28 19 6
30 203 7
44 % 62
378 452 551
27 38 23
44 4 55
13 17 18
U5 284k 2932
490 sm
13 112 80
411 369 404
368 351 382
175 1133 1155
102 148 95
210 205 201
92 38 3
2506 2499 268

319 3N 296
123 124 127
354 440 351
352 377 448

989 926 969
64 53 45
244 186 184
61 24 28

1583

67
438
28
251

1988

37524
6012
1962
4248

13170
1153
3043

642
1925

140

2033
410
262
654

1182

160

1989

39734
8020
4284
7494

13132

1130
2965

mn
182
335

23

28

1287
ar2
191
591

52
31

3088

490
162
227

1248
90
191
3

198¢
PERCENT*

5%
11X

33%
3%

10%
&%
19%
3%
13%
0“
49%

21%
3%
15%

46%

4%

21%

1%
16%
41X

SX
1%

6%
5%

21%

«0%
%
5%
1X



FOURTH CIRCUIT

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISOMER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

FIFTH CIRCUIT

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

SIXTH CIRCUIT

CRIMINAL

U.5. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

SEVENTH CIRCUIT

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

EIGHTH CIRCUIT

CRIMINAL

U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

2599

353
122
416
442
932

262
21

2150

294
222
253
336
715

46
250

34

1596

3193
406

332
587
1397

261

2824

382
120
416
470
1050

287
33

2335

3467
196
289
385
855

62
170

31

1697
275
to7
294
153

40

57

Table 19

GROWTH TREND BY CASE TYPE

1984 1985 1986

2338 2747 2799

362 365 404

125 108 139
280 296 306

S48 886 765
743 834 8
69 &7 8
166 174 195
45 17 5
3612 3456 3837
432 388 501
a3 77 84
316 343 317
788 672 766
150 1614 1681
84 66 m
290 17 272
118 79 105
2995 3176 3618
405 386 396
132 131 176
574 507 597
439 612 e
1049 1101 1289
99 9% 80
268 305 268
29 40 33
2254 2265 2278
337 337 310
232 250 214
265 265 216
359 312 328
793 76 93¢
58 96 74
184 196 174
24 33 23

1838 2018 2053

272 268 269

8 12 129
282 340 309
240 330 389
729 765 746

65 65 &7
107 100 9%

57 38 48

1987

2886

4301
$03

338
1120
1769

147

249

1817
437
532

954
1320

1988

3203

423

27

4331

116
333
1102
1672
135
269

2409

396
240
157
514
856

145
37

1989

3287

521
242

933
926
125
222

27

4759

984
157
433

1800
119

92

4195

676
197
474
1004
1403
87
315
39

1989
PERCENT*

21%
3%

21%
38%
3%
4%

18%

21%
34x
3%

1%



NINTH CIRCUIT

CRIMINAL

U.8. PRISONER PETITIONS
OTHER U.8. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

TENTH CIRCUIT

CRIMINAL

U.8. PRISONER PETITIONS
OTHER U.8. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADMINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

ELEVENTH CIRCULTY

CRIMINAL .
U.S. PRISONER PETITIONS
OTHER U.S. CIVIL

PRIVATE PRISONER PETITIONS
OTHER PRIVATE CIVIL
BANKRUPTCY

ADNINISTRATIVE APPEALS
ORIGINAL PROCEEDINGS

1982

4390

a1
127
713
418
1374

223

1983

43583

764
128
835
321
1520
98
648
269

1767
232

283
33

50
108
54

3078

887
o1
442
483
935
3
148
39

Table 19

GROWTH TREND BY CASE TYPE

1984 1985 1986
5204 5303 s
853 889 1
147 148 200
966 978 853
461 425 454
1614 1823 1933
203 209 165
718 720 615
240 116 160

1922 1964 2030

287 a4 243
121 127 143

306 260 a3
241 237 296
683 192 760
&9 85 68
145 114 114
70 70 133
3489 3923 3929
890 931 909
170 258 199
424 523 498

709 n 725
1012 1196 1286
124 101 133
104 143 117
59 59 62

*Due to rounding, percents may not add up to 100%

1988

&334

1148
247

766
2544

187

2066

260
149
226
358

110
93

3924

1014
194

ar
17
106
m
59

1989

6305

1553
4]
861
820

1941

433
150

2144

390
120
222

100
65

4346

1268
249

867
1254
115
149
76

‘989
PERCENT*

5%

18X
10%
7%
37%
X

3%

20%

%
3%



Cireuit

oC
FIRST
SECOND
THIRD
FOURTH
FIFTH
SIXTH
SEVENTH
EIGHTH
NINTH
TENTH
ELEVENTH

TOTAL

Terminations
on the Merits

803

747
1100
1481
1794
2441
2369
1097
1370
2794
1228
2098

19322

Authorized
Judgeships

156

Table 20

JUDGESHIP REQUIREMENTS OF THE CIRCUITS

(Based on 1989 Data)

Terminations
Per

Authorized

Judgeship

67
125
85
123
163
153
158
100
137
100
123
175

124

Total
Judgeships
Needed

Under 75-
Case-a-Year
Standard (1)

13
9
15
21
26
32
32
16
16
36
17
28

261

Nurber
of New
Judges
Needed
to Meet
Standard

aNBOVMNIFHON W

-t
&
A

Total
Judgeships
Needed
Under 85-
Case-a-Year
Standard (2)

(1) This standard is set forth in the book entitied “Jjustice on Appeal® by Paul Carrington, Daniel Meador and Maurice Rosenberg.

(2) This standard is the current "rule of thumb® used by the Administrative Office of the United States Courts in assisting the United

States sudicial Conference in establishing judgeship needs. Under this method prisoner petitions terminated on the merits count

as one-half a case.

Note: There is a judgeship bill under consideration by congressional committee that requests 2 judges for the Third Circuit,
4 judges for the Fourth Circuit, 1 judge for the Fifth Circuit, 2 judges for the Eighth Circuit, and 2 judges for the Tenth Circuit.

Number
of New
Judges
Needed
to Meet
Standard

-3

WUW s 20O L w

s
-

w
@Q



Table 21

JUDGESHIP FORECASTS®

1] 18T 2§D 3RD 4TH STH 6TH TH 8TH 9TH 107TH 11TH TOTAL
Forecast #1**
5 Years 13 12 19 24 31 40 35 21 2 50 21 34 327
10 Years 14 13 21 27 35 45 41 24 28 57 23 41 369
20 Years 17 16 26 3% & 56 51 30 3% 70 29 59 457
Forecast #2**
S Years 12 12 19 25 i 41 k< } 22 25 52 21 37 335
10 Years 13 14 22 28 36 48 & 25 30 60 2 43 387
20 Years 16 18 26 35 45 62 56 32 k"] 7 30 55 490
Forecast ¥#3**
5 Years 13 15 21 28 36 52 &7 25 31 &4 24 45 401
10 Years 14 23 26 37 47 78 69 34 (7.3 93 32 b6 565
20 Years 18 51 1 64 81 174 152 62 100 199 55 142 1137
Forecast ¥4%¥
5 Years 14 15 22 32 43 56 49 27 R &9 27 49 435
10 Years 17 21 30 47 &9 92 7 39 48 110 39 78 667
20 Years 27 43 52 105 175 243 188 2l 110 280 83 195 1580

*The judgeship forecasts are based upon the projected filing figures provided by the
Administrative Office of the United States Courts and on the standard of 75 terminations
on the merits per judgeship as set forth in the book entitled “Justice of Appeal® by Paul
Carrington, Daniel Meador and Maurice Rosenberyg.

**for a definition of forecast numbers one through four see attached letter.



Forecast #1**
S Years

10 Years

20 Years

forecast #2**
S Years

10 Years

20 Years

forecast #3**
5 Years
10 Years
20 Years

Forecast #4**
S Years
10 Years
20 Years

*The Judgeship forecasts are based upon the projected filing figures provided by the

oc
12
14

12

13

12

15

12
14
a3

13
19

12
138
37

17
22

19
25
45

3RrD

a1
23

2t
r
30

24
R

27
41
92

Table 22

JUDGESHIP FORECASTS*

4TH STH 6TH

27 34 3
30 39 35
38 49 44

27 36 32

39 54 49

30 45 40
40 68 60
70 153 133

37 49 43
60 80 &7
153 216 165

18
21
27

21

S4

3
33
69

8TH

21
23

21

33

rig
40

rig
42
96

9TH

43
49
é1

55
8t
Lis]

60
96
246

Administrative Office of the United States Courts and on the standard of 85 terminations

on the merits per judgeship which is the "rule of thumb" currently used by the Administrative

Office and the Judicial Conference to establish judgeship needs.

**for a definition of forecast numbers one through four see attached letter.

18
20
26

20
27
48

u

11TH
3

43

32
37

3¢

124

43

171

TOTAL

280
315
392

332
423

343
488
994


http:Forec.st
http:Forec.st

Table 23

CASES TERMINATED BY CASETYPE - 1989

CASES
DISPOSED PROCEDURAL PROCEDURAL TERMINATIONS
TOTAL OF BY TERMINATIONS TERMINATIONS ON THE
CASETYPE TERMINATIONS CONSOLIDAT JOR BY STAFF 8Y JUDGE MERITS
Number Number Percent® Number Percent* Number Percent* Number Percent*
CRIMINAL 6,297 634 10X 924 15% 753 12% 3,986 63%
U.S. PRISONER PETITIONS 1,937 56 3% 445 3% 361 19% 1,075 S5%
OTHER U.S. CIVIL 4,190 252 6% 1,086 26% 461 1% 2,391 S7%
PRIV, PRISONER PETITIONS 6,884 160 2% 1,252 18% 2,353 34X 3,119 45%
OTHER PRIVATE CIVIL 13,429 1,266 9% 3,879 29% 1,858 146% 6,446 48%
BANKRUPTCY 1,105 176 16% 318 29% 150 14% 461 42X
ADMINISTRATIVE APPEALS 2,9% 405 14% e 2T% 427 15% 1,303 45%
ORIGINAL PROCEEDINGS 616 2 ox 40 6% 33 5% 541 88%
TOTAL 37,372 2,93 8% 8,723 23% 6,396 17% 19,322 52%

*All percents may not add up to 100 due to rounding.



Table 24

PERCENT OF APPEALS DISPOSED OF AFTER ORAL HEARING VERSUS SUBMISSION ON THE BRIEFS

1975 1980 1985
CIRCUIT ORAL SUB, ORAL SuUB. ORAL
] 78.3 21.7 90.9 9.1 91.0
st 70.6 29.4 64.0 36.0 68.3
2nd 91.8 8.2 84.1 15.9 ma
3rd 56.4 43.6 48.5 51.5 43.3
4th 82.5 17.5 95.2 4.8 45.2
Sth 43.0 57.0 38.4 41.6 42.7
6th 86.4 13.6 71.1 28.9 67.0
7th 90.1 9.9 87.6 12.4 64.3
8th 82.7 17.3 65.7 34.3 56.1
9th 60.2 39.8 9.3 20.7 60.5
10th 83.6 16.4 62.3 37.7 47.6
11th* 48.6
NATIONAL 9.7 30.3 7.4 28.6 56.5

Note: The A.0. did not publish these statistics prior to 1975

*The Court of Appeals for the Eleventh Circuit officially begen operations on October 1, 1981.
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L RALPH MECHAM ADM[NISTRATIVE OFFICL OF THE

DIRECTOR RT

UN[TED STATE§; COU S DAVID L. COOK
JAMES E. MACKLIN, JR. - @ CHIEE STATISTICAL ANALYSIS
DEPUTY DIRECTOR WASHINGTON, D.C. 20544 AND REPORTS OfVISION

FTS 6336094
2026336094

July 20, 1989

Mr. Denis Hauptly

U.S. Claims Court

1444 I Street, N.W., 10th Floor
Washington, DC 20005

Dear Denis:

Attached are the forecasts you requested for the Structure
Subcommittee of the Federal Courts Study Committee. There are four
forecasts for each of the Circuit Courts of Appeals for five, ten and

20 years ahead. The object of this was to generate low, moderate, and
high forecasts.

The historical data for the 5th and 11th Circuits is estimated.
The judgeship forecasts are based on the current "rule of thumb" of
255 merits terminations per judgeship, where prisoner appeals count as
one~half a case. The "Judgeship Percentage" row in the table gives
the proportion of filings over the last five years which end up as
merits terminations. Since the Courts of Appeals have been reluctant
historically to request judgeships (and Congress slow to authorize
them), the judgeship forecasts are not predictions of actual
authorized judgeships in the future. They represent instead the
number of judgeships which would be supported by the pvredicted
workload based on the 255 merits terminations rule.

Forecast #1 is intended to underestimate future filing levels.
It extends out the numerical increase from 1960 to 1989. For example,
the First Circuit went from 154 filings in 1960 to 1292 in 1989, an
average increase of 39.6 filings per year. The forecasts assume the
same average increase for the next five, ten, and 20 years.

Forecast #2 is probably the most realistic, although #3 is not
unreasonable. Number 2 is the same as #1, except it uses 1970 for the
base year instead of 1960. (Filings nationwide have increased :n a
fairly straight line since 1970, so this base year is more

appropriate. They have not gone up in a straight line since 1960,
however.)

Forecast #3 is a high version of a likely scenario. It uses the
average annual percent increase from 1970 to 1989 and assumes that
will continue increasing for five, ten and 20 years.



Mr. Denis Hauptly
July 20, 1989
Page 2

Forecast #4 is intentionally high. It is the same as number #3
but uses 1960 as a base year instead of 1970.

I‘ve excluded a lot of details in deliberately trying to keep
this letter brief. Please don’t hesitate to contact me at FTS 633-
6010 if you need a fuller explanation.

Sincerely,

e

Steven C. Suddaby
Statistician

cc: David L. Cook



FIVE, TEN, AND TWENTY YEAR FORECASTS
BY CIRCUIT:

APPEALS FILINGS AND CIRCUIT COURTS OF APPEALS JUDGESHIPS

Circult: nc 18T 2ND 3RD 4TH 5TH 6TH 7TH 8TH 9TH 10TH 11TH TOTAL
Pilings:
1960 505 154 582 296 224 277 306 329 237 455 234 300 3899
1970 1127 277 1343 1053 1166 1003 911 854 389 1585 743 1011 11662

1989 (March) 1764 1282 3020 3017 3281 4606 4018 2646 2560 6658 2142 4235 39239
Forecast #1

5 Yeaars 1994 1500 3465 3514 3839 5397 4696 3069 2984 7791 2490 4954 45692
10 Yesrs 2213 1698 3889 3987 4371 6149 5341 3472 3388 8870 2822 5638 51838
20 Years 2651 2094 4737 4934 5434 7655 6633 4278 4196 11027 3486 7007 64131
Forecsst #2
S5 Years 1942 1576 3490 3567 3873 5615 4888 3148 3112 8078 2534 5138 46961
10 Years 2112 1847 3937 4091 4437 6576 5716 3626 3637 9431 2507 5997 54314
20 Years 2452 2388 4831 5138 35565 8497 7374 4581 4689 12137 3653 7717 69022
Forecasc #3
5 Years 2000 1988 3789 4051 4383 7058 6088 3632 3863 9951 2881 6325 56010
10 Years 2254 2998 4703 5364 35776 10598 9043 4910 5716 14591 3821 9267 79041
20 Years 2862 6816 7246 9404 10029 23895 19955 8975 12515 31371 6721 19894 159682
Forecast #4
5 Years 2217 1905 4079 4610 5357 7696 6430 3872 3953 10868 3209 6868 61064
10 Years 2755 2758 5432 6903 B8543 12548 10062 5564 5980 17330 4717 10883 93477
20 Years 4257 5780 9631 15480 21732 33360 24642 11490 13683 44070 10189 27332 221644
Judgeship
Percentage: 461 .556 .403 .508 .601 .546 .570 .513 .599 (475 .610 .533
JUDGESHIP
FORECASTS
Forecast #1
5 Years 12 9 16 21 27 34 31 18 21 4«3 17 31 280
10 Years 12 11 18 23 30 39 35 20 23 49 20 as 315
20 Years 14 13 22 29 38 49 44 25 29 61 25 43 392
Forecast #2
5 Years 12 10 16 21 27 38 32 18 21 3] 18 32 288
10 Years 12 12 18 24 31 42 38 21 25 52 20 37 332
20 Years 13 15 22 30 39 54 “9 27 33 67 26 48 423
Forecast #3
5 Years 12 13 17 24 30 45 40 21 27 55 20 39 343
10 Years 12 19 22 32 40 68 60 29 40 81 27 58 488
20 Years 15 A 34 56 70 153 133 54 88 175 48 124 994
Porecast #4
5 Years 12 12 19 27 37 49 43 23 27 &0 23 43 375
10 Years 14 18 25 41 60 890 67 33 42 96 33 68 577
20 Years 23 37 45 a2 153 214 165 69 96 246 73 171 1384

Notes: 1960 and 1970 filings for 5th and 11lth Circuits are estimates.
Five, 10, & 20 year forecasts are for years ended June 30, 1994, 1999, and 2009.
The methods used in forecasts #1 through ¥4 are explained in the accompanying memo.


http:Forec:a.st

terci o icts:

by

Jeffrey Barr*

*Jeffrey Barr is the Supervisory Staff Attorney at the First
Circuit Court of Appeals. He has also worked as a law clerk to a
federal court of appeals judge and as an attorney at the Boston law
firm of Foley, Hoag & Eliot.



NOTE

The attached paper is a preliminary draft for distribution to
members of the appellate structure subcommittee. Comments on the
preliminary draft are welcome and will be incorporated into a final
version for distribution to the entire committee.

We have just received a short paper from the Maritime Law
Association of the United States entitled "“Conflicts Among the
Circuits in Maritime Cases." The findings of this paper will be

reflected in the final draft.

Jeffrey Barr



Commentators have disagreed widely on the numerical
proportions of the problem of intercircuit conflicts. Their
estimates of the number of unresolved intercircuit conflicts per
year presented in petitions for certiorari range from 16 to 67, a
dramatic difference. It would appear that further work is needed
to determine which numbers are accurate. Equally important, none
of the commentators, with one exception, go beyond mere numbers to
develop criteria for making Jjudgments as to which unresolved
intercircuit conflicts should be thought intolerable, and then to
apply those criteria to ascertain the qualitative dimensions of the
conflicts problem. A fully reasoned judgment about the seriousness
of the problem cannot be made until this is done. In the meantime,
such work as has been done does tend to support the proposition
that the conflicts problem is substantial enough to Jjustify
structural change.

1. The Number of Intercircuit Conflicts. The oldest source
in this area is the report of the Hruska Commission, submitted in
1975, which contains a study of intercircuit conflicts done by
Floyd Feeney. 67 F.R.D. 195, 298. Feeney examined petitions for
certiorari filed during the 1971 and 1972 Supreme Court terms and
identified unresolved conflicts between lower federal and state
courts, classifying them as direct conflicts, strong partial
conflicts, or weak partial conflicts. Feeney found direct
conflicts in 93 cases and "strong partial conflicts" in 65 cases,

for a total of 158 direct or strong partial conflicts. About two-



thirds of these were intercircuit conflicts, as opposed to
conflicts involving a state court or federal district court. Upon
further analyzing the 93 cases with direct conflicts, Feeney
concluded that, since some conflicts were duplicated in different
cases and since some conflicts were resolved by the Court soon
after the denial of certiorari, there was a total of 66 cases with
unresolved direct conflicts. Assuming two-thirds of these were
intercircuit conflicts, we may estimate that approximately 44
unresolved cases with direct intercircuit conflicts were uncovered
by Feeney, or 22 per term. Given the serious expansion of caseload
since 1971-72, we would assume that the intercircuit conflicts
problem would be far worse today.

More recently, Leland Beck produced an unpublished study which
reviewed filings in the Supreme Court during the 1984 term. Beck
found that the Court left unresolved a total of 67 "properly
presented, independent (intercircuit) conflict issues" after the
1984 term. Given the explosion of the appellate caseload between
1972 and 1984, this total is of the same order of magnitude as
Feeney's findings.

Samuel Estreicher and John Sexton contributed to the
discussion in a massive article at 59 N.Y.U.L.Rev. 681 (1984).
They reported a total of only 16 cases with intercircuit conflicts
as to which certiorari was denied in the 1982 Supreme Court term.
These findings present a dramatically less serious problem of

unresolved intercircuit conflicts than do the Feeney and Beck



studies.

The Virginia Tax Review is now in the midst of an empirical
study of intercircuit conflicts in the federal tax area. A
tentative draft of the study's findings reported 54 intercircuit
conflicts in tax cases during the five-year period covered by the
study (the tentative draft does not specify the five years
covered), consisting of "33 explicit conflicts, 16 implicit
conflicts, and 5 sideswipes." Of these 54, petitions for
certiorari were filed as to 38. In twelve of these 38 the Supreme
Court -either resolved the conflict or granted certiorari; in the
remaining 26 the Supreme Court denied certiorari. This would mean
that during the five-year period of the study, the Supreme Court
declined to resolve approximately five conflicts a year in tax
cases. By way of comparison, Feeney found that the Supreme Court
declined to resolve three direct conflicts in tax cases in the
1971~1972 terms.

Finally, Arthur Hellman has contributed an article at 11
Hastings Con. Law Q. 375 (1984) which contends that unresolved
intercircuit conflicts do not pose a significant problem calling
for structural change. This work, however, does not include any
fresh analysis of the numerical dimensions of the problem based on
raw data. Instead, Hellman bases his conclusion on subjective
arguments and on what he sees as the paucity of hard evidence

supporting the existence of a serious problemn.



On the face of the four studies it is clear that the
Estreicher and Sexton study is out of step with the rest, finding
only 16 annual unresolved intercircuit conflicts as opposed to 67
in 1984, 22 some 17-18 years ago, and 5 in tax cases alone. One
may assume that the disparity results from widely different
definitions of what constitutes a "conflict.® Indeed, a student
note at 59 N.Y.U.L.Rev. 1007 (1984) attempts to re-analyze some of
the conflicts cited in the Feeney study according to the much more
restrictive definition of a "square" conflict used by Estreicher
and Sexton. The note concludes that only 13 of 40 cases cited by
Feeney as raising conflicts actually noted square conflicts under
the Estreicher-Sexton standard. It does not appear to be possible
on the face of these studies to fully harmonize them by adopting
a single definition of "conflict" and then applying it to the raw
data of each study to test each study's conclusions. Neither
Feeney nor Beck presents sufficient raw data and specific case
descriptions to permit an outsider to modify the premises of the
study and then re-calculate all the numbers. If the subcommittee
came up with its own clear definition of what should properly be
considered a conflict -- a difficult task ~-- one possibly could,
with much work, pore through the raw data presented, compare each
application of the definition of "conflict" with the subcommittee's
definition, and try to get a sense of whether each study should be
thought to over- or under-estimate the problem. I have not

attempted this. Based on the N.Y.U. student note's application of



the Estreicher-Sexton definition of a "conflict," my subjective
impression is that that definition is too narrow, too eager to
dismiss as not in conflict any factually distinguishable cases no
matter how incoherent the legal doctrine they set forth.

The disparity in the findings reported by the three major
studies renders it difficult to reach more than a shaky and
tentative conclusion about the number of unresolved intercircuit
conflicts in, say, 1988. Extrapolating from the Feeney findings
to the 1988 appellate caselocad suggests 62; extrapolating from the
Beck findings suggests 80; extrapolating from the Estreicher-Sexton
findings suggests only 22. If we eliminate the Estreicher and
Sexton results based on a guess that they may be overly
conservative, then we arrive at a very rough estimate for 1988 of
60 to 80 unresolved intercircuit conflicts, of the sort deemed by
Beck and Feeney to be "direct," presented toc the Supreme Court by
petitions for certiorari.

This estimate of 60 to 80 would not include less direct
conflicts or sideswipes, cases involving conflicts that for
procedural reasons could not be reviewed by the Supreme Court, and
conflicts in cases where Supreme Court review was not sought. That
could represent a significant omission, since, for example, an
"indirect" conflict or ‘"sideswipe" (e.g., a fundamentally
inconsistent approach to an issue by different circuits reaching
consistent or distinguishable results) on an important substantive

issue where national uniformity is paramount could be much more



grave than a direct conflict on an unimportant issue or a matter
of procedure. On the other hand, this estimate may also involve
some overcounting; the studies are based on only one or two Supreme
Court terms and therefore may count some conflicts actually
presented to the Supreme Court on more than one occasion.

2. " " .
Whatever the bare numbers are, they tell only a small part of the
story. One can only gauge the need for federal court restructuring
to deal with this problem by scrutinizing the conflicts and
deciding which are important or "intolerable," and which are not.

It is in this regard that the work done to date on the
intercircuit conflicts problem is sorely lacking. With one
exception, no commentator has both 1) argued for and adopted an
analytical framework for gauging the significance of a conflict,
and 2) applied that framework to a year's worth of particular
conflicts to make a reasoned, supported judgment about the
magnitude of the problem. Feeney and Beck did neither.

The exception is the Estreicher and Sexton study. They
attempted to define what should be thought to constitute an
"intolerable" conflict, and suggested that "an intolerable conflict
occurs when litigants are able to exploit conflicts affirmatively
through forum shopping, or when the planning of primary behavior
is thwarted by the absence of a nationally binding rule." 59
N.Y.U.L.Rev. at 725. 1In those situations, they concluded, any

intercircuit conflict must be quickly resolved. Beyond those



situations, however, Estreicher and Sexton cited the advantages of
the percolation process in the courts of appeals -- a process which
in their view develops and clarifies issues in conflict,
contributing in the long run to greater coherence in the law -- and
argued that, except perhaps for substantive conflicts in the
criminal area, conflicts between only two circuits were tolerable
s0 as to permit further percolation. Once three circuits were in
conflict, they conceded, resolution of the conflict generally was
necessary, although additional percolation might still be desirable
as to procedural matters or trivial issues. Applying these
standards to the 16 cases presenting intercircuit conflicts denied
review during the 1982 term, they concluded that only 10 presented
"intolerable" conflicts. Since they independently concluded that
the Court had improvidently granted certiorari in 39 cases, they
reasoned that the Court could resolve all intolerable intercourt
conflicts simply by better managing its docket.

Two other commentators who have contributed insights into the
question of when intercircuit conflicts require resolution -- but
who have not attempted thoroughgoing analyses of the question --
are Michael Sturley and Peter Strauss. Sturley, in an article at
67 Texas L.Rev, 1251 (1989), pointed out that in determining the
need for resolution of a conflict, one should evaluate not only
the abstract importance of the issue itself, but also the need for
uniformity in the law regarding that issue. Sturley illustrated

this proposition by contrasting conflicts under the Longshore and



Harbor Workers' Compensation Act (“LHWCA"), a statute as to which
Congress did not consider national uniformity important but rather
intended to mimic state-by-state workers' compensation coverage,
with conflicts under the Carriage of Goods by Sea Act ("COGSA"),
under which national uniformity is essential so that commercial
maritime shippers know who must insure against which risks and at
what cost. Sturley found that although conflicts under the LHWCA
were relatively inconsequential and conflicts under COGSA were so
significant that it was more important they be resolved than
resolved correctly, the Supreme Court had been much more willing
to review LHWCA cases.

Peter Strauss' article at 87 Columbia L.Rev. 1093 (1987)
focussed on the particular conflicts problems associated with
judicial review of agency action. Strauss argued that the Supreme
Court's inability to resolve all meaningful intercircuit conflicts
in this area in a timely manner created a dilemma for agencies
charged with uniform administration of a federal statutory scheme
but faced with conflicting directives from different circuits.
Further, Strauss suggested that the Court's awareness of its
inability to adequately police lower court rulings on agency
matters had influenced the Court's substantive decision-making,
leading it to adopt administrative law doctrines that tended to
restrain lower court adventurism or reduce the 1likelihood of

conflicts requiring Supreme Court intervention.



Again, Estreicher and Sexton alone have undertaken the kind
of qualitative analysis that is necessary to gain a fuller
understanding of the conflicts problem. One may well question
their conclusions as to which conflicts are intolerable; they may
be overly anxious to tolerate conflicts and overly enamored of the
benefits of "percolation." Their numerical findings, as I have
noted, are inconsistent with the findings of all other studies.
still, if one were to accept -- as the only game in town -- their
qualitative finding that 10 of 16 intercircuit conflicts, or
62 1/2% of the total, were "intolerable," and apply that percentage
to Beck's total of 67 unresolved conflict issues in the 1984 term,
we would guess that approximately 42 of those conflicts were
"intolerable." This number -- arrived at under a standard that
might be thought overly tolerant of conflicts -- is substantial.

The existing research on conflicts does not permit firm
conclusions, but my best guess is that this total of 42 annual
"intolerable" unresolved intercircuit conflicts probably represents
a reasonably verifiable minimum. Of course, a less restrictive
view of what conflicts are "intolerable" would result in a greater
total. Further, these numbers may only represent the tip of the
iceberg; again, they do not include those conflicts -- some of
which may well be "intolerable" -- not the subject of petitions for
certiorari. Although various appellate section chiefs at Justice
maintain that unresolved conflicts do not pose a serious problen

in cases where the U.S. government is a party because the Solicitor



General generally seeks certiorari in such cases where justified,
it may be that a significant number of purely private appeals
terminate without an attempt to gain Supreme Court review despite
the existence of a significant conflict. Supporting the view that
these numbers are the tip of the iceberg is a 1982 internal study
by the 11th Circuit, which estimated that 90 of that circuit's
decisions that year involved a conflict with decisions of other
circuits, 36 creating the conflict for the first time.

Estreicher and Sexton might not recognize even 42 intolerable
conflicts as sufficient to justify institutional change, since they
concluded that the Supreme Court could resolve additional conflicts
cases if not for its improvident grants of certiorari in 39 cases.
However, the Supreme Court has its own reasons for granting
certiorari to consider issues it deems important. It is not at all
clear that those decisions should be or can be second-guessed to
such a dramatic extent. Even if Estreicher and Sexton were right,
moreover, it would be pointless to pin one's hopes for increased
resolution of conflicts on some kind of fundamental sea-change in
the Supreme Court's approach to certiorari determinations.

In conclusion, therefore, the existing research does
tentatively justify structural change in the federal judiciary
sufficient to permit resolution of at least 40 or so additional
conflicts cases per year. While this need may not be great enough
(at least not now; continuing future increases in the appellate

caseload obviously can be expected to result in an increase in



conflicts) to justify creation of a national court of appeals with
another layer of judges, it would seem to warrant creation of some
form of national en banc procedure for that purpose. It must also
be borne in mind, of course, that other recommendations for
structural change to resolve other problems, such as intra-circuit
conflicts and the workload crisis, could dramatically affect the
intercircuit conflicts problem. For example, a shift to additional
smaller circuits or to fewer, consolidated circuits would be
expected to result in more or fewer conflicts. In any event,
discussion of the merits of specific institutional alternatives to
deal with the conflicts problem is beyond the scope of this
memorandum.

3. Ideas for Further Study. Along the lines suggested by the
commentators, the subcommittee needs to identify the considerations
that may render particular conflicts more or less tolerable. I
will take a stab at that below. Once those judgments have been
made, the most useful course would be to mount a study that would
use those judgments to study particular conflicts cases over a
given time period and evaluate the gqualitative as well as
quantitative dimensions of the problem (again, Estreicher and
Sexton have attempted this, but their work cries out for
replication before it is accepted). Perhaps the subcommittee could
obtain resources for a crash study of last year's Supreme Court
docket or recommend the appropriation of funds for such a study by

another body. One promising possibility might be to create a
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national en banc panel on a trial basis and to provide funds for
an ongoing study of its operation. The actual availability of such
a panel would test, as no academic study could, the true dimensions
of the problem.

The following is a list of the primary factors that may affect
the need for prompt resolution of a particular conflict.

1. The importance, in absolute terms, of the issue presented.
Obviously conflicts over trivial issues would not warrant great
concern.

2. Fairness to 1litigants in similar circumstances in
different circuits. This fairness concern may urge a greater need
for resolution of a conflict in some cases than in others. For
example, the unfairness caused by a differing interpretation of a
substantive criminal statute would seem to demand prompt'attention.
(However, Deputy Solicitor General William Bryson and the appellate
section chief of the criminal division at Justice both state that
they do not believe conflicts pose a serious problem in the
criminal area because the Supreme Court resolves the important ones
that do arise.) On the other hand, circuit-by-circuit differences
in procedural and evidentiary matters may not evoke any fairness
concerns.

3. The need to prevent forum shopping. This is a concern
notably in the tax area, where litigants have a choice of venue
between the Claims Court, the Tax Court, or the taxpayer's local

district court, so that appeals may go either to the Federal
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Circuit or the taxpayer's local circuit. According to attorneys
in the tax division at Justice, the potential problem is
exacerbated by the Federal Circuit's rule that it will enunciate
its own precedents in tax cases rather than be bound by the
precedents of the circuit in which the taxpayer resides (altholigh
these attorneys assert that problems have largely been avoided
because the Supreme Court generally grants review when necessary
in tax cases, denying certiorari only where tax provisions in
dispute have been repealed). Congressional action arguably could
ameliorate forum-shopping problems, without restructuring the
federal judiciary, by modifying venue rules in particular statutes
or by specifying choice of law rules that would govern in any
court.

4. The need to prevent planning problems or diseconomies for
multi-circuit actors. These are situations where the existence of
a conflict actually imposes significant costs upon private parties
(generally multi-circuit corporations or institutions) faced with
conflicting rights and responsibilities in different circuits.
As discussed above, Sturley identified one such category of cases
arising under the COGSA. The Maritime Law Association of the
United States has identified eight examples of intercircuit
conflicts it believes affect the interests of its members engaged
in maritime shipping. Many tax and secﬁrities cases fit the biil,
also, where multi-circuit taxpayers or financial institutions

require uniformity for purposes of tax planning or securities
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transactions. Planning problems would not attend conflicts in
procedural or evidentiary matters or in matters affecting
individuals, such as civil rights cases, since individuals would
not ordinarily be multi-circuit actors conforming their planning
behavior to the decisions of various circuits.

5. The need to avoid problems of non-acquiescence by
administrative agencies. When circuits conflict in administrative
agency cases, the agency is forced to choose between uniform
administration of its statutory scheme and obedience to the
conflicting dictates of geographically-based federal courts. As
a result, either uniform administration is abandoned =-- the
importance of which depends upon the importance of uniformity in
the particular subject matter area -- or the agency must disregard
the dictates of a federal court in similar cases. The latter
course tends to breed a disrespect for the law inimical to some
traditional notions of the American system of justice. This has
been a concern most prominently with the Social Security
Administration and the National Labor Relations Board. Conflicts
also have plagued courts of appeals in multi-circuit social
security class actions when the court has had to apply different
law to claimants in different circuits.

6. The benefits of the "percolation process" in the courts
of appeals. Intercircuit conflicts have a benefit insofar as they
identify, develop and clarify tensions and unclear areas in the law

for future resolution. Commentators disagree as to whether this



benefit is substantial enough to constitute a meaningful factor in
the determination of what conflicts require prompt resolution. To
the extent that it does, a desire to reap the benefits of
"percolation" would argue against undue concern about conflicts on
procedural matters, since it is on procedural issues that the
circuits can most credibly be said to function as "laboratories"
for experimentation. There might also, of course, occasionally be
particular cases raising unusually complex or novel issues where
percolation beyond two circuits in conflict might be helpful.

To evaluate the significance of the intercircuit conflicts
problem, one must evaluate the importance of each of these factors
and determine how many conflicts annually fall into each category.
As Estreicher and Sexton argue, conflicts in categories (3) and
(4) -- posing problems of forum shopping or imposing planning
problems or diseconomies on multi-circuit actors -- require prompt
resolution. Conflicts not in these two categories would appear not
to pose nearly such a grave concern, except in particular cases
where especially important issues are presented, fairness concerns
are especially pressing, or concern about agency non-acquiescence:
is paramount.

Whether the benefits of percolation should be thought to
justify delay in resolution of a conflict between two circuits --
so that other circuits may speak on the issue -- would appear
highly questionable, except in exceptional cases or in cases

involving procedural or evidentiary issues. I question Estreicher
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and Sexton's suggestion that because of the benefits of
percolation, "ordinary" two-circuit conflicts -- not involving
forum-shopping or planning problems or other special concerns --
should be thought tolerable. Such conflicts are substantially less
intolerable, but intolerable nevertheless. But because they are
substantially less intolerable, the case for restructuring of the
federal judiciary to deal with the conflicts problem would be
weaker if the bulk of conflicts were determined to be “ordinary"
in that they do not pose special concerns beyond a generalized
desire for uniformity.

It is for this reason that substantial further work to
classify conflicts among these categories is desirable. Such an
effort might well require investigation of particular industries
and administrative agencies to determire what intercircuit
conflicts actually impose planning problems, diseconomies, or
additional costs on them. The definitive study has not yet been
done. As earlier stated, however, existing research suggests that

the problem is a very real one.
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I. Background.

A. History. Article III of the Constitution created the
Supreme Court and conferred upon Congress the authority to
establish inferior federal courts. Congress exercised this
authority in the Judiciary Act of 1789 -- the foundation stone of
the federal court system -- by creating two sets of inferior
federal courts. The district courts were established as courts of
original jurisdiction aythorized to hear largely admiralty cases
and certain minor criminal cases (and, later, bankruptcy cases).

The circuit courts -~- one for each of three circuits -- were
granted both original and appellate jurisdiction: original
jurisdiction over diversity cases, most criminal cases, and cases
in which the United States was a party, and appellate jurisdiction
over most district court decisions. The Supreme Court, generally
speaking, heard appeals as of right from the circuit courts and
from state court decisions raising federal questions. District
judgeships were created, but the circuit courts had no fixed place
of sitting and no judges of their own. Instead, each circuit court
held sessions at each district in its respective circuit, with the
panel consisting of two Supreme Court justices (after 1793, one
justice) and the district judge for that district. In 1869,
Congress authorized the appointment of one circuit judge for each
circuit. Until then, only two sets of judges did the work of three

separate tiers of courts.



Not until 1875 was general federal question jurisdictiion
conferred by Congress upon the federal courts. This additicnal
jurisdiction, accompanied by a broadening of diversity
jurisdiction, produced congestion in the federal courts. That
emerging problem led to calls for a wholesale restructuring of the
federal courts to handle the increased workload. That
restructuring was effected by Congress in the Evarts Act of 1891.

The Evarts Act put into place the institution of the federal
circuit courts of appeals that exists today. The Act created a
circuit court of appeals for each of nine regional circuits,
thereby replacing the existing three circuits with nine smaller
circuits. Each circuit court of appeals consisted of three judges,
two circuit judges and either a Supreme Court justice or a district
judge from that circuit (subsequently, this structure was modified
so that each circuit court of appeals consisted entirely of circuit
judges). The circuit courts -~ as distinguished from the newly-
established circuit courts of appeals -- were stripped of their
appellate jurisdiction, but retained their original jurisdiction.
Except for certain types of cases where direct review by the
Supreme Court was available, appeals from both the circuit courts
and the district courts went to the circuit courts of appeals on
a regional basis. In diversity cases and certain other categories
of cases, a decision of the circuit court of appeals was made final
unless the Supreme Court, in its discretion, accepted the case for

further review by granting a writ of certiorari, or unless the



court of appeals certified a question to the Supreme Court. In
other cases, parties had a right of appeal to the Supreme Court
from a decision of the circuit court of appeals.

The old circuit courts were finally abolished in 1911. Their
jurisdiction was transferred to the district courts. With this
change, the present structure of three tiers of federal courts with
three sets of judges -~ the district courts exercising original
\ jurisdiction, the circuit courts of appeals exercising appellate
jurisdiction, and the Supreme Court -- was in place.

As the nation grew, more circuits gradually were added to the
nine original circuits. The D.C. Circuit was added in 1893. 1In
1929, the original 8th Circuit was split and the 10th Circuit was
created from part of what had been the original 8th Circuit. 1In
1981, similarly, the 11th Circuit was carved out from the original
5th Circuit. In 1982 Congress created the Court of Appeals for the
Federal Circuit and granted it nationwide jurisdiction to hear
appeals in patent cases and in cases involving claims against the
United States.

The most important development for the circuit courts of
appeals since their creation in 1891 has been the gradual increase
-— very marked in recent years -- in their caseload. From 1892 to
1960 the number of appeals heard by the courts of appeals increased
from 841 to 3,765. In 1970 the number reached 11,490; in 1980,
23,155; and in 1988, 35,888. The number of circuit judges, of

course, also has increased, from 10 in 1892 to 66 in 1960, 90 in



1970, 120 in 1980, and 158 in 1988, but this increase has not kept
pace with the surging caseload.

Direct review by the Supreme Court of district court decisions
was abolished by Congress in 1925, except for a few remaining
limited categories of cases. In addition, the same legislation
greatly increased the range of cases as to which the Supreme Court
had discretion whether to hear an appeal =-- by use of the
discretionary writ of certiorari -- from either the circuit courts
of appeals or the state courts. Only in a limited range of cases
was the Supreme Court still required to hear an appeal. This
development, undertaken in order to ease the Supreme Court's
growing burden, was one of portentous significance for the circuit
courts of appeals since it planted the seeds of a greater national
role for the courts of appeals in divining federal law.

B. Present structure.

The circuit courts of appeals currently consist of twelve
regional circuits -- the First through Eleventh Circuits plus the
District of Columbia Circuit =-- and the Federal Circuit. The
courts of appeals range in size from six to twenty-eight active
judges. Except for a few limited categories of cases in which a
party may appeal directly from the district court to the Suprene
Court, the courts of appeals handle almost all appeals from the
federal district courts as well as petitions for review of
decisions of many federal administrative agencies. Since review

by the Supreme Court of decisions of the courts of appeals is



available in most cases only by the discretionary writ of
certiorari, and since the Supreme Court grants that writ only in
a few cases, the courts of appeals function as the final arbiters
of federal law in the overwhelming bulk of cases.

Each court of appeals hears cases in panels of three. A party
may petition for en banc review by a larger panel, at the
discretion of the active circuit judges. 1In all but one circuit,
cases are heard en banc by all of the court's active circuit
judges, plus any seniorwjudge of the court who happened to sit on
the original panel. In the largest circuit, the Ninth, a rotating
panel of eleven judges hears cases en banc pursuant to a limited
en banc procedure, replacing the cumbersome practice of en banc
rehearings by all twenty-eight active Ninth Circuit judges.

In addition to the thirteen circuit courts of appeals, which,
except for the Court of Appeals for the Federal Circuit with its
specialized nationwide jurisdiction over patent cases and federal
contract cases, essentially exercise general appellate jurisdiction
on a regional basis, there are several specialized appellate courts
within the federal systen. The Temporary Emergency Court of
Appeals, created in 1971 to review cases arising from the short-
lived program of wage and price controls, has since been given
jurisdiction under other statutes. A special court created by the
Regional Rail Reorganization Act of 1973 has exclusive jurisdiction
to review certain matters arising under that statute. Both courts

have no judges of their own and are staffed entirely by judges of



other federal courts sitting by designation. The Court of Military
Appeals, an Article I court, has nationwide jurisdiction to review
military convictions by courts-martial. Finally, the District of
Columbia Court of Appeals hears appeals from the District of
Columbia Superior Court, a trial court of general jurisdiction that
decides cases arising under the local law of the District of
Columbia enacted by Congress. Accordingly, the District of
Columbia Court of Appeals, although a federal court, is analogous
to a state Supreme Court, its decisions reviewable by the Supreme

Court on certiorari.



APPELLATE STRUCTURE

A Preliminary View of the Problems

that have Led to Proposals for Structural Changes

I. Background

A. History [To be written]

B. Current Status [To be written]
II. Perceived Problems

Problems that suggest a need for making fundamental changes
in the structure of the federal appellate system all stem from the
phenomenal growth in appellate caseload. At the heart lies a
dilemma: as more circuit judges are added, the capability of courts
of appeals, sitting in three-judge panels, to provide, clear, non-
conflicting precedents diminishes. (Especially is this a concern
given the continuing, dramatic drop-off in the proportion of
appeals the Supreme Court is now able to decide.) Yet if more
judges are not added, bureaucratized or assembly line decisions may
be inevitable as judges become responsible for deciding more
appeals than they can competently handle.

In the first half of the 1900s, after the present circuits
were formed, the Supreme Court could easily manage its role of
declaring policy and law for the entire federal courts system.

Thus the Supreme Court itself reviewed about 6.2 percent of all
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federal appeals in 1915, a sufficiently large proportion for it to
be able to resolve most intercircuit disputes, to construe
important new laws, to interpret the Constitution, and to
straighten out misconceptions by the lower courts as to the nature
of the federal law. Because each circuit court of appeals had no
more than three or four judges, the individual circuits — sitting
in three-judge panels — had little difficulty in assuring that the
precedents within each of them were kept relatively uniform.
Significant conflict in federal law occurred only when two or more
circuits differed in their views of a particular legal question.
Given the lower caseload and the narrower range of issues then
heard in federal courts, such instances must have been dramatically
fewer than currently. Anyway, such conflicts were grounds for
seeking Supreme Court review; and, given the relatively few appeals
in the system, the Supreme Court normally obliged.*

The dramatic rise in caseload — coming at a time when the
issues presented to federal courts have increased vastly in
complexity — has altogether changed this picture. The Supreme
Court continues to have essentially the same size and decisional
capacity as before (approximately 150 cases per year). The

complements of judges in the courts of appeals have enormously

‘of course many differences between circuits could and can be
accepted without need for the Supreme Court to intervene: for
exanmple, local variations in a host of procedural matters could be
accepted and, indeed, might well be desirable.
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expanded, however. All have more than the original three judges.
The smallest, the First Circuit, has six judges, and the largest,
the Ninth, has 28. Most of the remaining 11 appeals courts have
12 or more judges. These numbers are augmented by senior and
visiting judges. Sitting in panels of three, with very occasional
en banc sessions, the courts of appeals in 1988 handled 35,888
appeals. This is a 3,408 percent (35 fold) increase over the
numbers in 1900 (nine years after the present circuits were
founded), a 1,701 percent increase over the numbers in 1950, and
a 235 percent increase over the numbers of appeals in 1970. There
are 690 cases per appellate judge today as compared with 331 cases
in 1970. At the present rate of increase in appeals, if no new
judges were appointed, there would be 1,150 cases per judge in the
year 2000.

Because the Supreme Court has remained the same size and will

likely remain so in the foreseeable future, the proportion of total

federal appeals which that court decides has dropped from 7.4
percent in 1900, 6.2 percent in 1915, 2.9 percent in 1950, and 1.0
percent in 1970, to .4 percent today." The result of the increase
in total numbers of appeals, and the corresponding drop in the
proportion of appeals the Supreme Court can decide, has been that

the Supreme Court's ability to influence and control the systen,

“These figures need further refinements but are close enough to
give a fair picture. LHC
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by itself deciding most all of the important precedential cases,
has diminished. Many of these cases are instead now decided
finally by one of the circuit courts of appeals. Looking solely
at the proportion of total federal appeals the Supreme Court itself
can hear, the Supreme Court's relative influence can be said to be
15 times less in 1988-1989 than it was in 1915. While this is
plainly too simplistic a statement (given the many other factors
that affect the Supreme Court's ability to influence the judicial
system), there can be no question that the law-declaring functions
of the courts of appeals vis—-a-vis the Supreme Court have grown
enormously.

Three interacting problems have accompanied the phenomenal
growth of this "bulge" at the courts of appeals level: escalation
of 1) intercircuit and 2) intracircuit conflicts, and of 3) judge
and chambers overload. Each of these problems is discussed below.

1. Intercircuit Conflict

The courts of appeals are 13 courts rather than one
court; a legal precedent in one circuit is not binding in another.
Hence, conflicts are both likely and common between the decisions
on points of law of one circuit and another. Since the Supreme
Court no longer accepts and decides many cases where there 1is a
conflict between circuits, there must be a growing number of
instances where the federal law, as declared by the courts, remains

more or less permanently different in different parts of the
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nation. It is a judgment call as to how serious and what the
effects of these discrepancies are. Certainly there are many areas
of law where differences in circuit precedents (like differences
in state court precedents among the states) are of no great harm,
and may even be desirable. On the other hand, there are other
situations where it seems likely that serious harm may occur if
federal laws are differently construed around the country.
Intercircuit discrepancies are known to impact upon the operations
of federal agencies, which then have to tailor their policies
differently in different circuits in order to conform to the
conflicting Jjudicial commands. They may also invite forum
shopping, breed disrespect for the law, and encourage litigation
rather than settlement of disputes. To what extent business costs
are increased by conflicts is not known; possibly the costs are
great, possibly not. The studies so far made of intercircuit
conflicts, while clearly documenting their existence, have not
focussed on attempting to quantify the extent and harm of their
impacts. Hence while we know there is a problem, it is an open
gquestion how much "real" harm, economic or otherwise, results.
One's perception of the extent and harm of intercircuit conflict
will, of course, have a significant effect upon one's view of
whether or not there is a need for remedies, including but not
limited to such structural changes as an intercircuit tribunal,

aimed at curtailing such conflict.
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2. Intracircuit Conflict

Operating in shifting three-judge panels, today's multi-
judge courts of appeals have difficulty harmonizing the precedents
within their particular circuits. A recent Ninth Circuit poll
indicates a widespread perception among lawyers and judges that
different panels of that court resolve legal issues differently.
Since 99.6 percent of all cases are finally decided at the circuit
levels — rather than going on to the Supreme Court — the
stability and clarity of circuit precedents are obviously important
matters. The growth in the number of judges within each circuit,
and the complexity of issues today, have multiplied the
possibilities for subtle and not so subtle differences between
panel opinions within one circuit. While each panel is supposed
to follow the law as enunciated in prior circuit panel opinions,
the opportunities and pressures for variance are too great to
expect conformity in all instances, especially in huge circuits
such as the Ninth, where there are 28 circuit judges and, at any
time, a number of district, senior and visiting judges sitting on
the court of appeals. While incoherence in the law of a particular
circuit is supposed to be checked by the en banc process, this is
too cumbersome a device to be invoked in anything like all cases
where problems may exist — even where, as in the Ninth Circuit,
an en banc panel of 11 is allowed hy law. Professor Arthur Hellman

has recently studied intracircuit conflicts in the Ninth Circuit,
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and we shall have the benefit of his perspectives. One's view of
the extent and seriousness of intracircuit conflicts may depend at
bottom on one's definition of what is a "conflict" between opinions
and one's sense of just how tolerable or intolerable such conflicts
within a single circuit are. As 1is true with intercircuit
conflicts, there have been no studies aimed at determining the
economic and other harm that such disparity may cause. Also to be
considered are the growth projections which indicate that by the
year 2000, the Ninth Circuit is likely to have '30 active judges
and the other circuits will have 1likewise increased, thus
accentuating the problem of intracircuit disparity (to whatever
extent one believes it is a problem). i

3. Overload and Bureaucratic Decisionﬁaking

While the growth in appellate caseload has been
accompanied by the creation of many new judgeships — giving rise
to the problems mentioned above — the number of new judgeships has
not kept pace with the caseload. As a result, an individual
appellate judge today handles on an average of 6.3 times the number
of cases handled in 1900; 4.9 times the number of cases handled in
1950; and 2.1 times the number of cases handled in 1970. To help
meet this increase in per-judge caseload, judges' staffs have been
augmented. Today each federal court of appeals judge has three law
clerks and two secretaries as compared- withva.single.secretary and

one law clerk a few years earlier. Each circuit alsoc now has staff
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attorneys equal in number to its judges. These typically help
screen incoming cases for jurisdictional defects, for frivolousness
and for a determination as whether oral argument can be dispensed
with in that case. Today's appellate courts, unlike their
predecessors, may dispose of 50 percent or more of their caseloads
without oral argument. Several courts also have "CAMP" screening
and settlement prcgrams‘:l By expedients such as these, federal
appellate courts have m&naged.to increase their output to keep pace
with the rising tide of appeals. But while most circuits have by
increased productivity managed to keep relatively current — i.e.,
all except a few can be said to be disposing of all the cases they
receive within a reasonable time frame — there 1is general
agreement, at least among judges, that if the numbers continue to
rise, the courts of appeal will be unable to keep up without
seriously compromising the "process" which has been their hallmark.
At the heart of this “process" is the concept that judges do their
own work or at least exercise such close personal supervision over
the law clerks and staff attorneys who perform the details that the
final product can fairly be considered the judge‘'s own. Thus
judicial work 1is not "delegated" in the usual sense, although,
today, a judge's staff is more likely to participate actively than
was true two decades ago.

It is widely believed, in any event, that the federal

appeals courts have about reached the limits of using law clerks
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and staff attorneys to increase productivity — at least this is
so if judges are to retain their traditional close involvement in
the work produced. The truth of this perception is supported by
the fact that the per panel productivity of the federal circuit
courts matches or exceeds the maximums deemed feasible by
Carrington, Meador and Rosenberg in their book “Justice on Appeal,™
written in 1976. Initial surveys also indicate that the
productivity of the federal appellate courts matches, and
frequently far exceeds, that of comparable state courts, including
some regarded as particularly overburdened. Hence it is reasonably
feared that further per-judge workload expansion, with resultant
enlargement of delegation to staff, will result in such an erosion
of the judge's personal input that appellate opinions will become
the work product of clerks and staff counsel and, only in a very
remote way, that of the judge. This is a serious, immediate,
concern since the annual increase in numbers of appeals has yet to
abate. If the increase continues and new Jjudgeships are not
created, judges will have less time to devote to each case, and the
pressure for more staff will be substantial. Congressional
creation of more judgeships could, of course, ease this problemn.

But many people feel that adding new judges to already large courts
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tends to diminish collegiality, quality and overall efficiency.“*
Doubling the number of judges, they say, does not necessarily
double productivity. For exalﬁple, judges on a large court spend
more time reading colleagues' opinions. Other less quantifiable
matters — such as the judges'! sense of being automatons in an
impersonal system — may take their toll. And even if adding more
judges will adequately i&crease productivity, the new judges will
inevitably — given the present structure — add to the problem of
intercircuit and intracircuit conflicts, resulting in a greater
measure of disparity in the federal law as declared by panels
within the same circuit.

Means (besides increased staff) that might enable the

same number of judges to handle more cases have been suggested.

One proposed remedy is the creation of “appellate magistrates' or
"commissioners" who might, under supervision of judges, handle
appeals which lack major precedential significance and thus need
not result in published opinions. One potential problem with this
is that trial judges may resent review by such a personage.

Alternatives to this might be one or two judge panels; district

"“Chief Judge Roney told me, for example, that former members of
the undivided Fifth Circuit doubt that the Fifth could have
performed its critical role in the civil rights controversies in
the late 1960s if it had had more than 15 judges. It-uwas egsgubial
for the judges to reach a consensus and act as a body. On the
other hand, Judge Clifford Wallace of the Ninth Circuit believes
that 28 judges are manageable.
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judge panels; and expedited track appeals. Existing appeals
settlement programs, such as the Second Circuit's CAMP, may also
assist to a degree; these are already in place in some courts. And
some commentators recommend limiting the number of appeals by
instituting certiorari or imposing economic disincentives, such as
attorneys!'! fees, upon losers. While all of these devices warrant
further study, none of them is likely to provide an extraordinary
increase in productivity. our Committee might well, however,
recommend some or all of these for pilot study.

There is also the option (albeit one fraught with immense
political problems) of dividing some of the larger circuits into
smaller ones. This might make it more feasible to add more judges
without overloading a circuit. Certainly the present variation in
size among circuits (ranging from six to 28 judges) seems peculiar
in-a federal system.. It should be realized, however, that such an
increase in the number of circuits, while reducing intracircuit
conflict, would increase the likelihood of intercircuit conflict,
and the need for some mechanism to reduce the same.

Based on the above description, the following argument can be
made: The appellate caseload (which so far in the courts of appeals
continues to rise) cannot be satisfactorily handled simply by
adding judges within the structure as now established. While more

Judges are needed to avoid having appeals decided by faceless staff

~11-
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personnel, more judges will not resolve, indeed, they will
exacerbate, the problem of intercircuit and intracircuit conflict.

The problems of intercircuit and intracircuit disparity
(the argument continues) are magnified by the growing proportion
of important appeals that end at the circuit level without review
by a national tribunal. If more and more essentially final
constructions of the Constitution, of congressional statutes and
of major legal issues, are being made by circuit courts, can we
endure a system with so little means for insuring uniformity?

Put another way, where the Supreme Court now lacks the
capacity to perform fully its role of providing uniform federal
precedent, can we live comfortably with the piecemeal
decisionmaking of 13 different federal circuits which, thenmselves,
can no longer controcl even their own internal precedent? Some
people argue that we are in the same boat as were many states
before they established the now prevalent layer of intermediate
appellate courts: the federal system, it is said, needs similar
restructuring to handle today's volume; structural reform is needed
to give it the ability to handle today's and tomorrow's volume in
a coherent nmanner.

These arguments are, of course, subject to contrary ones.
It is arqgued that disparity is not all that bad, flexibility las
many virtues, a decentralizedisystem‘better fits our large nation,

etc. It is also argued that there is no way to restructure the
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system without ruining it — that caseload reduction initiatives,
such as lessening federal jurisdiction, fee shifting, or other
means of cutting back the volume of appeals, are the only tolerable
measures to achieve reform.

The above arguments are meant to include the most potent
reasons for considering serious structural changes. However, these
arguments, even if persuasive, do not demonstrate that there are,
necessarily, viable structural alternatives. Conceivably there are
no structural alternatives that will make things any better. Those
attracted by the prior arguments must take the next step, which is
to study the structural alternatives that different commentators
have suggested and compare their advantages and disadvantages with
today's problems. Many different structural reforms have been
proposed, without acceptance so far. These proposals are the
product of careful thought by able people and are available as
guides, although there is no reason to suppose that these
commentators have thought of everything. This paper does not
attempt to set out the structural alternatives that have been
proposed. A list and description of them and a list of the major
writing in this area are "musts" for future consideration by our
subcommittee.

In conclusion, may I say that the reader's reactions to
the nature and seriousness of the problems stated.herein are key.

For example, 1if the problems of intercircuit and intracircuit
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conflict seem relatively tolerable, the reader may be unimpressed
— and perhaps rightly so — with the need for change.
Concentration will then be upon persuading Congress to create the
necessary new judgeships to keep up with the rising caseload, and
upon such reforms and improvements as can be devised to maximize
the efficiency of the existing circuit courts.

If, on the other hand, the reader is deeply worried by
the problems, he or she will want to look more deeply into whether
there are structural alternatives that will enable the federal
courts to cope better with the ri#ing caseload. One must then
determine whether and what structural changes offer promise. A
structural-change that doesn't meet the perceived problem will be
of no use. The proposal, moreover, should be fleshed out in detail
and tested against statistical data. For example, proposed
"specialist" appellate courts must be modelled by answering
(a) what categories of cases will such a court or courts handle;
(b) how will this affect the numbers of appeals left over for the
geographical appellate courts. The creation of working models is

necessary to decide whether a particular structure offers promise.



Preamble

This subcommittee has been charged with examining the
structure of the federal courts and recommending such changes as
may be appropriate in that structure. The task of the subcommittee
is enormous ahd daunting. Yet, it is made easier if, at the outset,
we state, at least in general terms, the scope of our inquiry and
the criteria for suggesting significant structural changes.

Structural change is often called for when it is unnecessary
or inappropriate. Often there is a call for structural reform when
the problem is not structural but human. For instance, an
organization has a high ranking official who is waiting for
retirement and is no longer interested or productive. Persons both
above and below that person in the structure may call for or
support structural change so that they do not have to resolve the
real problem which is a personnel matter. The change in structure
will inevitably survive the person who caused the change.

In other instances structural changes are called for because
in theory they make sense. That is, if one were starting from a
clean slate, one would include certain structures not currently
present. These changes would move the structure towards some ideal,
but when applied to existing structures such "perfecting" changes
must be analyzed carefully.

Imposing one set of ideal structures from the outset of an
organizational history involves no great costs. When the
organization is well under way, inserting such changes involves

significant costs.



For example, and only by way of example, if the United states
had somehow reached 1989 without a federal court system, a team set
up to create such a system might well suggest four tiers, with the
Supreme Court reserved for major constitutional cases and cases of
constitutional conflict among the circuits. The court system might
have 20 circuits. Panels of the circuits might have two judges,
with tiebreaker available in case of need. All of these things
might make compelling sense if starting from scratch.

However, when structural changes are applied to existing
institutions, there are significant costs not associated with fresh
starts. At one level there are changes in status and prestige. At
another level there are monetary costs ranging from the printing
of new rules, to attorneys' time in learning the new structure and
correcting the inevitable mistakes that come during such learning.

It would seem to follow, then, that structural change ought
not to be made to resolve personnel(or other short-lived) problems
and that structural change ought not to be made simply because
(like a new car) the new model is more attractive than the old one
was.

Structural change should be made because there is a problen
that can be Solved only through structural modification and the
benefits of structural modification outweigh the costs.

This may be seen as an essentially conservative statement, an
unwillingness to take bold steps, a sort of knee-jerk "if it ain't
broke, don't fix it" attitude. But in-reality it is merely a rule
of prudence. Structural changes are too hard to achieve and too

costly to implement to pull them out where some other resoclution



is available or the problem can be 1lived with. By preserving
structural changes for such instances, we make them easier to
attain when truly needed.

The Subcommittee has proceeded in that light. We believe that,
in the long run, this approach preserves both the credibility and

utility of our product.



Inﬁracircuit Conflicts

Intracircuit conflicts obviously involve those instances in
which two panels of the same circuit disagree on the same issue of
law. Such instances are inappropriate at least to the degree that
they lead to differing results in the current cases or the prospect
of different results in future cases. More subtly, though, cases
within a circuit that are in theoretical conflict are nearly as
troublesome. Such cases make knowing the law with certainty much
more difficult.

For instance, assume that a panel of the First Circuit decides
that Puerto Rico should be treated as a state under a statute even
though not specifically included because, unless specifically
excluded, it should be included. Another panel dealing with another
statute treats Puerto Rico as a state, though not specifically
included, because its reading of the legislative history indicates
that that was the Congressional intent. The opinions are
theoretically in conflict and that conflict will cause litigation
that would have been avoided by a single approach to the problem.

We can nmeasure the direct intracircuit conflicts both
anecdotally and empirically. Anecdotally, a survey in the Ninth
Circuit has indicated that 40 % of the district court judges in
that circuit and 31% of a sample of attorneys practicing in that
court agree that panels of the 9th Circuit sometimes do not adhere
to the law announced in prior opinionions and only 31% of the
judges and 41% of the lawyers agree that there is consistency

between panels considering the same issue. Empirically, we have



requested that each circuit provide the number of en bancs in 1988
devoted to an issue of intracircuit conflict. In the four circuits
that have responded so far, only three such cases have been
reported. This data understates the true number of conflicts
because not every such case will lead to an en banc either because
the losing party does not seek further review or the court is
reluctant to grant such requests.

What does seem obvious is that direct intracircuit conflicts
are more frequent in larger circuits. Such a conclusion suggests
the creation of special Mechanisms for the large circuits and no
changes in the small circuits. Yet dealing with the large circuits
and their direct conflicts does little to resolve the theoretical
conflicts mentioned above.

It can be arqued that, in the light of the whole host of
problems facing appellate courts, there is no time or resources for
dealing with theoretical differences. Yet, common sense suggests
that dealing forthrightly with these differences will yield long
term savings for the courts as well as for litigants.

Intracircuit conflicts, then, present two problems. First
direct conflicts must be avoided or resolved. Second, doctrinal
differences must be avoided or resolved. Some of the mechanisns

below would assist with one problem. Others would help with both.

A. Modified En Banc Panels
This model would provide for an en banc panel of less than the
full court. It is already in place in The Ninth Circuit by

statutory arrangement. The model makes the en banc mechanism less



unwieldy and thus more likely to be used by the court. However,
the losing party will not always call for an en banc and the court
will not always sua sponte summon one because it is not always
aware of a conflict. Thus, while an advance, modified en bancs are
at best a partial answer to the two problems presented.
B. Senior Panels

Senior panels would consist of a group of say 5 judges who
would be charged in general or by specialty with the duty of
promoting doctrinal unity. They would review opinions before
mandate issued and could'either take the case themselves or order
it assigned to an en banc panel.
C. staff Review

Senior staff could be assigned the duty of reviewing cases,
again either generally or by subject matter, for doctrinal
regularity. When a problem was discovered they could report by
nemorandum to the court. The court would then be free to apply its
en banc procedures or to resolve the problem in less formal ways.
Such a mechanism is in place already in the Federal Circuit, and
is reportedly working well.
D. Smaller Circuits

The\present circuit structure could be altered to accommodate
perhaps twenty circuits, each with nine or fewer judges. These
circuits would theoretically be better able to control internal
precedent. Such a multiplication has been opposed in the past
because it would seem to have the effect of increasing intercircuit
conflicts. However, if a mechanism (such as regional en bancs) was

devised for resolving intercircuit conflicts and it was effective,



the combination might produce a reduction in intracircuit conflicts
while not producing unmanageable intercircuit conflicts.

The problem of intracircuit direct conflicts may well be
confined to those courts with a dozen or more judges and creating
more circuits might thus resolve it. However, even in the First
Circuit with only 6 judgeships, there is a sense of losing control
of precedent. That sense accompanied by increased filings in the
courts of appeals will ultimately lead to direct conflicts
regularly taking place in even the smallest of the circuits. Such
a situation should be awvoided by one or more of the mechanisms

described above.



Intercircuit Conflicts

A major reason advanced for alteration of the appellate
structure in federal courts has been the existence of intercircuit
conflicts. Such conflicts lead to two separate problems. First,
they create an untidiness in the law which diminishes respect for
law and may lead to additional litigation, as plaintiffs, doomed
in one circuit, find another forum which may be amenable to their
position. Second, intereircuit conflict is said to increase the
burden on the Supreme Court. That court is the only mechanism,
short of legislation, for resolving -such conflicts. As. conflicts
increase so too do the number of applications for certiorari based
on the existence of a conflict.

However, before the existence of intercircuit conflicts can
be used as a basis for major structural overhaul, three questions
must be answered. Are there, in fact, a high number of intercircuit
conflicts? Of the conflicts that do exist, how many really involve
a difference in law that will lead often to a difference in result?
If there are a significant number of substantive conflicts, are
there methods short of a major structural overhaul to resolve or
avoid such conflicts?

1. The Number of Intercircuit Conflicts

There are three major sources helpful in determining the
number of intercircuit conflicts. The first is the report of the
Hruska Commission. That document, however, was prepared in the
early 1970's and its continuing utility is subject to doubt. Given

the explosive rise in caseload since the Commission issued its



report, it seems fair to assume, though, that a greater problem
exists today than existed at that time.

The Commission approached the task in two ways. First, it
gathered what may be described as anecdotal material. These were
descriptions of illustrative conflicts. 8Second, it examined
petitions for writs of certiorari for conflicts and classified the
results as direct conflicts, strong partial conflicts, weak partial
conflicts, and no conflicts.

In examining the docket of the Supreme Court over a two year
period (1971-72), the Commission found direct or strong partial
conflicts in 168 cases, 17% of those examined. Of the 90 direct
conflicts, more than half were in criminal cases and about three-
fourths of the total were conflicts between two federal courts (as
opposed to conflicts between a circuit and a state court or a state
court and another state court).

Assuming that the proportion of one intercircuit conflict
arising for every 175 cases filed in the circuits remains true,
even though the gross numbers may have increased (from 11,662 cases
filed in the circuits in 1970 to 37,524 filed in the circuits in
1988), this survey suggests that in 1988 the same survey would
report 212 direct intercircuit conflicts in which certiorari was
sought.

The second source is more recent. It is a massive paper done
for Chief Justice Burger by Leland Beck. Beck reviewed the cases
filed in the Supreme Court during the 1984 term. Beck found 136
instances of intercircuit conflicts or roughly one for every 210

cases filed in the circuit courts in the previous year.



While the number of conflicts found by Beck are lower than
expected based on the Hruska Commission work, these differences
may well be due to different definitions.

Taking the two studies and striking a rough average, it seems
fair to operate on the premise that one intercircuit conflict will
arise for every 150 cases filed in the circuits (0.6%). Thus in
1988, 250 such conflicts would be expected to have arisen.

The third study is a forthcoming survey done by the Virginia
Tax Review. It is limited: to tax cases and the time period involved
is not disclosed in the portion that we have received. This survey
reports 88 circuit cases which represented a conflict with another
circuit out of 618 tax cases studied (14.7%), or roughly 1 out of
7. At first glance, this would suggest a rate of conflicts in tax
cases more than 20 times higher than the rate of conflicts found
in certiorari petitions. However, <the methodology 1is quite
different. First some conflicts are counted many times. That is,
if the First Circuit decided during the study period that teachers
can deduct their expenses for foreign travel and the other 12
circuits reach the opposite result, this survey would list 13
conflicts instead of one. Second, the existence of a conflict is
measured at the circuit level, not at the Supreme Court level.

Arguments can be made for both methodologies. Measuring at the
circuit level gives a truer indication of the gross number of
conflicts since not every conflict will result in a certiorari
petition. Measuring at the Supreme Court level gives a truer
indication of the number of substantive conflicts, since it seems

logical that attorneys filing petitions for writs of certiorari



believe that the issue in conflict effects the substantive rights

of their client.

2. The Number of Substantive Conflicts

The term "conflict" is subjective. The term "“Ysubstantive
conflict" is vastly more subjective. A floor can be established,
though. It is fair to assume that those cases in which a conflict
exists and in which the Supreme Court grants certiorari and
resolves the conflict, involve substantive conflicts. In the Beck
study there were 54 cases decided by the Supreme Court involving
intercircuit conflicts. This was one-third of the Court's merits
caseload. But of these cases, Beck classifies 25 as statutory
interpretation cases, an additional 12 cases as involving conflicts
in principle, but not in result (different approaches to the same
subject), and 2 more cases as either involving not a true conflict
but a theoretical one (as when two courts interpret two similar
statutes differently) or as involving a procedural matter.

If one defines "substantive conflict" narrowly, then it is
possible to argue that these 14 cases (the cases involving
differences in approach, theory or procedure) should not counted.
On the other hand since it is obvious that some substantive
conflicts were not brought to the Court, the figure of 54
substantive cases is a reasonable floor. A higher assumption can
‘be made on the theory that tax and criminal law are involved in a
great portion of the conflicts and the United States is a party in
all such cases. The Solicitor General decides whether to seek

certiorari when the United States is on the losing side in such



cases and he or she is traditionally reluctant to seek certiorari.
This reluctance means that the 54 cases is probably significantly
low. A figure of 100 intercircuit substantive conflicts per year

would be an approximation but a defensible one.

3. Methods Short of Major Structural Change

It must be remembered at the outset that any method applied
to resolve intercircuit conflicts will probably leave the state
court conflicts and state-circuit conflicts unresolved. Thus, no
matter what is done, the Supreme Court will be called on to resolve
a number of conflicts every year. This group of conflicts is
probably almost entirely of constitutional dimension and there are
factors of Federalism involved, so this result may be seen as quite
appropriate. The Supreme Court and the Supreme Court alone ought
to resolve such conflicts.

With that limitation, there are set forth below, in summary
form, the methods that might be applied to resolve intercircuit
conflicts short of creation of a new tier. For these purposes a
*tier" involves a new court with new judges, significant new
procedures and new administrators. Methods that involve none of
these additions are not major structural changes but a
reallocation of existing resources to meet the intercircuit
conflict problem.

A. Intercircuit Tribunal

The intercircuit tribunal would act as a sort of national en

banc court. With Jjudges drawn, perhaps randomly, from every

circuit, it would sit in panels large enough (5 or more) to he



authoritative but small enough (9 or less) to not be unwieldy.
Conflict among the circuits could be appealed to this court and
certiorari could be taken from its decisions though one would
assume that this would be routinely denied.
B. Reduce the Number of Circuits

In theory a reduction in the number of regional circuits to
5 or 8 would lead to fewer intercircuit conflicts. In theory, also
though, it would lead to an increase in the number of intracircuit
conflicts. Moreover such a proposal would lack support among
judges. It would take a brave messenger to announce that the
appellate court problems had been resolved by duplicating the size
of the Ninth Circuit nationwide. This opposition would be based on
administrative difficulties and 1loss of collegiality which
ultimately follow from great size. These arguments are not
necessarily parochial.
C. Regional En Bancs

Regional en bancs might be created for every three circuits.
These panels would resolve conflicts among their constituent
circuits and make more authoritative statements about conflicts
between a constituent circuit and another circuit. Of course, these
four panels would themselves sometimes be in conflict but such
instances would be reduced from the present number of conflicts and
greater percolation would take place than would occur in the
Intercircuit Tribunal model.
D. Law Revision Commission

A Law Revision Commission would consist of representatives

from all three branches of government who would regularly advise



Congress on the existence of statutory conflicts. The assumption
is that the commission would have sufficient prestige to induce
Congressional action.
E. Rule of Three

This mechanism would resolve statutory conflicts by creating
a presumption that the first side of question to draw the support
of three circuits would be correct. Under this structure conflicts

might sit around for many years or never be resolved.

4. Major Structural Changes

The models described below would serve as mechanisms for
resolving or avoiding intercircuit conflicts. They sometimes carry
other benefits as well. For instance a National Court of Appeals
would not only resolve conflicts, it could also give more
authoritative disposition to cases of great significance where the
circuits were not in conflict. It could also quickly resolve issues
(such as the constitutionality of sentencing guidelines) that will
obviously ultimately result in conflicts. Specialized courts of
appeals would avoid conflicts in their areas and would alcso
somewhat reduce the caseload of the regional circuits.

However, each major structural change carries a price tag.
They require new resources which are hard to come by these days.
They involve disruption of historic patterns. They are subject to
a political process whose outcome can never be predicted with
certainty.
A. National Court of Appeals

Such a court would constitute a permanent fourth tier. Its



judges would serve only on it and it would have its own clerk's
office and administrative structure. Its mandate could be broad
including appellate jurisdiction as to all conflicts and certiorari
up from the circuits and referral down from the Supreme Court in
other cases. It would sit in panels of at least 5 judges. While
this mechanism would reduce or eliminate conflicts among the
circuits and perhaps otherwise reduce the burden on the Supreme
Court (as by giving authoritative decisions in séme Constitutional
cases), it reduces the stature of the circuits and might end up
being just one more hoop that must be leapt through on the way to
the Supreme Court. This proposal might be coupled with elimination
of the regional circuits as separate judicial entities. Such a
structure provides some flexibility in balancing workloads and
meeting emergency situations and is viewed by some as removing an
essentially artificial and outmoded aspect of the appellate
structure.
B. Specialized Courts of Appeals

This model would create specialized courts to deal with
subject matters such as tax, Social Security or immigration law
where uniformity of result is especially desirable and the cases
involve largely factual determinations. Such courts would provide
uniformity in the law and would ease the burden of the existing
regional circuits though one must éssume that the new resources
provided for such courts, if given to the regional circuits, would
also ease the burden of the circuits. The main argument against
such courts has been that specialized courts are too narrow, too

easily captured by one side or the other. They fail to allow for



percolation. A further argument 1s that such courts would really
do little to reduce the burden of the regional circuits or the
Supreme Court since the cases involved are relatively small in
number and the conflicts involved are relatively few.
C. Panels in the Supreme Court

The Supreme Court has always sat as an appellate unit. The
Constitution refers to "one Supreme Court." Yet it is arguable that
in non-constitutional cases, the Court could be formed into panels.
Such a mechanism would probably require a "safety valve" in order
to withstand scrutiny. The valve would be further certiorari review
before the whole court. This system (if involving panels of three)
would theoretically triple the Court's ability to resolve
conflicts. However, it might in fact attract more certiorari
petitions. The government might be more willing to take a conflict
to a three-justice panel than to the full court. In addition, it
is unclear what the attrition rate would be. It may be that most
parties who lost before three justices would seek plenary review
in- which case, the reform might involve more effort than the
current system.
5. Conclusion

There are a significant number of intercircuit conflicts ard
that number will continue to rise. However, it is a value judgmert
as to whether those conflicts represent substantive differences in
any great number. Even if they do, it is possible that one of the
non-structural methods described (or some combination of them)
might significantly reduce the number of such conflicts and thus

add clarity to the law and reduce the burden to the Supreme Court.



It should be noted that this paper does not deal with
"attitude" conflicts. These exist where individual circuits exhibit
strongly differing predispositions in certain types of cases. Thus,
prior to the creation of the Federal Circuit, it was well
understoocd that three circuits were openly friendly to patent
holders seeking relief. Similarly, the Virginia Tax Review article
mentioned above indicates that the reversal rate in tax cases runs
from 3.2% in one circuit to 65% in another and the government has
long felt that some appellate forums were more sympathetic to
taxpayers than others.

Such attitude conflicts are an inherent part of the
"percolation" process and no method of resolving such situations

seems possible or perhaps even desirable.



Alternative Mechanisms

When the caseload crisis began in the federal appellate courts
in the late 1960's, experiments were begun to manage the growing
caseload. These experiments have since become institutions. Such
methods as elimination of oral argument, unpublished opinions and
central staff are familiar to all who have worked in or practiced
before appellate courts..

These efforts have succeeded over two decades in allowing the
circuits to handle many more cases per Jjudge than they had
previously handled. While these changes have enabled courts to
handle greater quantities of cases, concerns have been raised about
their effect on the quality of justice. There has been less process
in more and more cases. Initially, the reduction in process was
probably a good thing. Frivolous cases were once handled with all
the process of major constitutional challenges. There is a growing
sense, though, that process has been reduced as much as it can be
without harming essential aspects of justice.

Yet, as caseload continues to rise, appellate courts must
of necessity reexamine the way in which they do their work. In
order for the appellate courts to handle their existing caseload
they must do one or more of five things: reduce caseload, reduce
process, add judicial resources, transfer functions to non-judicial
resources, or delay decisions.

The first option (reduction of caseload) is beyond the scope

of the subcommittee's work. The third option (addition of judicial



resources) is problematic because it is possible that the appellate
system is not capable of efficiently adding more judicial resources
and because the political climate has been unfavorable for such
additions for many years. The fifth option (delaying decisions) is
generally regarded as unacceptable.

This paper, therefore, will concentrate on the two remaining
options: reduction of process and transfer of functions to non-
judicial resources. It should be emphasized that noné of these
options is a "magic bullet."™ There is no proposal in these
categories which would eliminate the problems of the appellate
courts. These are incremental steps which promise only incremental
gains. They also carry costs, both in monetary terms and in terms
of the quality of justice.

Since reduction of process and transfer of functions are often
related (as when actions usually taken by a judge are transferred
to a non-judge) the two options are considered together below.

Appellate processes impacting on the efficient operation of
the courts (as opposed to those which impact primarily on counsel)
can be divided into six categories: motions practice, pre-argument
preparation, oral argument, conferencing, opinion writing, and
post-decision motions. There are possibilities of savings of time
in each instance. But, again, it must be emphasized that these

savings are slight and carry costs with themn.

A. Motions Practice
The strongest argument that can be made for appellate

magistrates is in motions practice. The great majority of non-



dispositive motions could be done by others. Many are now done by
clerks of court but there are difficulties with that system. The
clerk often and properly has ex parte contacts and the clerk is not
chosen for adjudicative skills, but managerial ones.

In addition, many motions would be more quickly resolved if
hearings could be held. Emergency motions often come with little
information or many unanswered questions. Contempt motions demand
factual findings. Attorney disciplinary proceedings have similar
needs.

There are some savings in transfer of non-~dispositive motions
and there are relatively few risks. Some level of dissatisfaction
with staff decisions could be expected, but this ought to be slight

and not very burdensome.

B. Pre—argument Preparation

There are two primary tasks involved in the pre-argument
process: the reading of briefs and the preparation of bench
memoranda.

The time spent reading briefs could be reduced by reducing the
size of briefs. However, doing so across the board would lead to
inadequate briefing in some cases and an increaser in motions for
longer briefs in other cases. If cases could be categorized early
in the appellate process and different brief lengths applied to
each, the problems mentioned might be avoided. However, such
categorization remains a subjective matter. An experienced staff
attorney can probably divide cases into ‘'easy, average, or

difficult" with substantial accuracy, but then that person wculd



not be free to write draft opinions. Another alternative would be
to sharply limit brief length by rule (15 pages may be reasonable)
and have motions for longer briefs granted or denied by staff.
Bench memoranda are not universally used. Many judges prefer
other methods of preparation. It is unclear, then, how much time
may be saved in the area. Some state courts have staff prepare a
single bench memorandum for the panel. If all three judges had
previously had such items prepared by clerks, time equivalent to
that of two law clerks.efforts would be saved. But the gain is
slight. One rarely hears that law clerks are short of time. It is
judges who are pressed. Moreover, the slight gain comes at a cost
of homogenized bench memoranda--a bureaucratization of the process
that may well be unacceptable even if resulting in significant

gains.

C. Oral Argument

There is probably a consensus that little more can be done to
reduce oral arguments. Arguments are now had in less than half the
cases. There are certainly still oral arguments that are a waste
of time, but these are very hard to predict. In a difficult case
with well written briefs, it is not unheard of to have two
attorneys who are utterly unhelpful in oral argument. In an
apparently weak case, skilled counsel have established a nmuch
stronger position during argument. The success rate in the
predictions necessary to further reduce the level of oral arguments
is not 1likely to be great and the effort involved would be

significant.



Nor is there much room for reducing the length of arguments.

Most circuits operate at a minimum level of argument as it is.

D. Conferencing

In theory conferencing could be eliminated. The three judges
could simply vote and the writing task assigned administratively.
Yet such a change, while saving some time initially, would
fundamentally alter the appellate process. The process is intended
to be deliberative not electoral. When judges do not exchange views
after argument then the opinion that follows is likely to require

more alterations than currently.

E. Opinion Writing

Reasoned opinions are the hallmark of appellate courts. As the
de facto final review they are accountable only to the extent. that
explain their reasoning. While it 1is undoubtedly true that a
significant percentage of opinions aad nothing to the la&, they do
provide a basis for holding the court accountable. There have been
significant reductions in the proportion of cases decided by
reasoned opinions. Further reductions would be difficult to

justify.

F. Post-Decision Motions

Appellate judges nearly universally describe an increa:se in
the number of en banc requests or requests for rehearing. Such
petitions may have increased because of a sense that the law is

less clear or less stable or because attorneys are becoming more



willing to exercise a free option.
Placing a filing fee on rehearing requests (or just en banc

.

requests) might reduce the inflow of such petitions, though in
forma pauperis cases would still have a free chance at another
hearing. The effort is probably worthwhile but the gains are likely

to be marginal.

One other option for more efficient mechanisms is overarching-
-reducing panel sizes to two. The overwhelming majority of
appellate opinions are unanimous. Moreover, and candidly, one
hidden result of the caseload explosion is the increase in
deference paid to the judgment of the writing judge. The judges
have adjusted to the crisis by conserving time for those cases in
which they have the highest responsibility. Recognizing this fact
by reducing panel sizes to two would save a third judge from
sitting in oral argument and reviewing motions and opinions in a
great number of cases. The change would provide a 50% increase in
appellate capacity (reduced by the number of cases in which a
tiebreaker had to be brought in).

The system would require Congressional approval. In 1982
Congress was concerned about two judge panels in the Ninth Circuit
and mandated panels of three. The Congressional concern focused on
the fact that the court had proceeded to alter a traditional
feature of appellate structure without Congressional consideration
of the ramifications of the change.

There 1is a cost involved. Two Jjudge panels reduce the

deliberative nature of the proceedings. In the great majority of



cases this would make no difference. In some cases, though, it
would change the outcome.

This last cost can be reduced by other mechanisnms. First, the
rule could require a three judge panel on motion of either party
or a judge. Second, the norm could be three judges, but counsel
wishing a quicker hearing and opinion could move for a two judge
panel. These options effectively allow counsel to decide whether

their case is appropriate for reduced deliberation.

Of all the options discussed only the two judge panel option
offers noteworthy savings at costs that, arguably, are low. It
presents a gain in net judicial resources with no financial impact
and without causing other negative results such as increased levels

of conflicts.
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Structural Change



1. An Elaborate Intercircuit Panel

Background
Creating a new level of intermediate court is not such a new idea.1 There
have been several proposals considered over the years to expand the vertical
structure of the federal courts by creating a new level of appellate review
between the existing courts of appeals and the Supreme Court.
A report published in 1968 under the auspices of the American Bar

Association focused on the burgeoning federal appellate caseloads:

Accommodating the Workload of the United States Court of Appeals.z The 1968 ABA

report recommended various intramural reforms to improve docket efficiency and
endorsed a sequential response to docket growth. Adding circuit judges should
be preferred over splitting circuits; organizing larger circuits into
subdivisions would accommodate larger dockets and more judges; circuit splitting
might become necessary; the Supreme Court eventually would require some
assistance by the creation of regional panels of the courts of appeals or
subject matter appeals courts or eventually some national court of appeals. The
form that national court might take was left quite indeterminate. Much of this
scenario has come to pass.

Commissioned by the Federal Judicial Center, a study group of jurists,

attorne&s and scholars, popularly known as the Freund Committee, published a

1§§3“Dumbauld, A National Court of Appeals, 29 GEO. L.J. 461 (1941); Pope,
The Federal Courts and a Uniform Law, 28 YALE L.J. 647, 651 (1919).

ZAMERICAN BAR FOUNDATION, ACCOMMODATING THE WORKLOAD OF THE UNITED STATES
COURTS OF APPEALS: REPORT OF RECOMMENDATIONS (1968).




report in 1972 recommending the creation of a national court of appeals.3 The
proposed new court, staffed by circuit judges sitting for staggered terms, would
have screened the Supreme Court's docket, first, culling out about 500 cases
from which the High Court would select 150-200 for full decision, and, second,
deciding itself cases involving intercircuit conflicts. This proposal went
nowhere legislatively, but the hostile reaction set some limits to permissible
debate.

In 1975, the congressionally-created Commission on Revision of the Federal
Court Appeddate System again-recemmended-a- new national court with jurisdiction.

between the courts of appeals and the Supreme Court.a

The Hruska Commissiop. as
it was popularly called, proposed that the new court be staffed with permanent
Article IXI judges and would decide cases on reference from the Supreme Court
and by transfer from the existing regional courts of appeals, and would be
subject to review in the Supreme Court. That same year, the Advisory Council
for Appellate Justice, an independently organized non-governmental panel often
referred to as the Rosenberg Study, likewise recommended the creation of a new
national court with jurisdictional rules to be established by the Supreme Court

within congressionally designated outer 1imits.5

3Federal Judicial Center, Report of the Study Group on the Caseload of the
Supreme Court, 57 F.R.D. 573 (1972).

&Commission on Revision of the Federal Court Appellate System, Structure
and Internal procedures: Recommendations for Change, 67 F.R.D. 195, 237-47
(1975). See also The Geographical Boundaries of the Several Judicial Circuits:
Recommendations for Change, 62 F.R.D. 223 (1973) (recommending various reforms
for the courts of appeals, including splitting the Fifth and Ninth Circuits).

Sggg Rosenberg, Enlarging the Federal Courts' Capacity to Settle the
National Law, 10 GONZAGA L. REV. 709 (1975). Other contemporary studies
provided additional fora for debate over the need for such a court and
consideration of its necessary features. See, e.g., Department of Justice
C mittee on Revision of the Federal Judicial System, The Needs of the Federal
Cc rts (1977); Hufstedler & Nejelski, ABA Action Commission Challenges
Livigation Cost and Delay, 66 A.B.A.J. 965 (1980).
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Not much happened legislatively beyond a few sporadic hearings, although
the caseloads continued to grow and the untoward consequences seemed to worsen,
prompting Chief Justice Burger to endorse a then languishing 1983 proposal to
create an experimental intercircuit panel.6 The ICP would have been composed of
one judge from each circuit, designated for part-time service for a brief term,
who would sit in nine judge panels with four altermates. Various ways of
designating these judges were considered, including selection by the Chief
Justice or the Supreme Court and election by the circuit judges. The offered
compromise would have created. a temparary court for a five year trial period.

At the time, Justices White, Rehnquist, Powell, and O'Connor supported the Chief
Justice's idea.

Next came the New York University Supreme Court Project, conducted under
the tutelage of Professors Samuel Estreicher and John Sexton.7 This study took
advantage of the inertia of the pending proposals to conclude that the ICP was
an unsuitable remedy. More modest reforms in Supreme Court procedures for
selecting and deciding cases would be sufficient, although the authors preferred
other less desirable alternatives--modification of the rule of four, reforming
the en banc courts, and more specialized courts--over the creation of a new

court.8

6Burger, The Time Is Now for the Intercircuit Panel, 71 A.B.A.J. 86 (April
1985). See also Burger, Annual Report on the State of the Judiciary, 69
A.B.A.J. 442 (1983).

78. ESTREICHER & J. SEXTON, REDEFINING THE SUPREME COURT'S ROLE: A THECRY
OF MANAGING THE FEDERAL JUDICIAL PROCESS (1986).

8See also Report of the A.B.A. Standing Committee on Federal Judicial
Improvements, The United States Courts of Appeals: Reexamining Structure and
Process After a Century of Growth (1989) (The Report did not discuss the
proposal for a new national court; over dissent, the Committee recommended
further study of the extent of disuniformity, limited en banc procedures, more
reliance on screening devices, and assignment to panels by subject matter within
the circuits).
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Assumptions

Before contemplating the form that any proposed new national court should
take, the question of need is best mentioned first.9 Much of the Commentary on
the Supreme Court's workload regrettably has degenerated into an argument about
how hard the justices are working and how effectively. The debate over
intercircuit conflicts--how many there are and even whether they are good or
bad--has generated more heat than light. This paper is based on two
assumptions. First, the Supreme Court is faced with an unreasonably heavy
workload burden_which_is beginning to jeopardige the performance of the High
Court. While some believe that the problem has not reached such a crisis
proportion as to justify far-reaching reforms, most everyone would admit that
such a crisis is imminent. Second, the present federal court structure lacks
sufficient capacity for achieving a satisfactory measure of uniformity in our
national law. There are nearly as many suggestions of what to do about this,
however, as there are those who agree with this second proposition.

A Proposal

Since the one Court of nine justices cannot meet the needs of the system,
establishing another level of court is an obvious solution to these two
problems. There seems little chance of any particular design being implemented
unless and until there is a consensus in the Third Branch and in Congress:
first, that something dramatic needs to be done and, second, just what that
shouid be. There are any number of designs available with various features
about which knowledgeable persons may reasonably disagree.10 What follows are

some alternative features of the proposed new court.

9See generally Baker & McFarland, The Need for a New National Court, 100
HARV. L. REV. 1400 (1987); Stern, Remedies for Appellate Overloads: the
Ultimate Solution, 72 JUDICATURE 103 (1989).

lOSee2 e.g., Note, Of High Designs: A Compendium of Proposals to Reduce
the Workload of the Supreme Court, 97 HARV. L. REV. 307 (1983).
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(1) Designation. The name or designation given to this new court may be
significant. "National Court of Appeals" is freighted still with hostility
against the Freund Committee's plan. "Intercircuit Panel" connotes the
temporary panel urged by Chief Justice Burger. "In banc intercircuit
conference" per Justice Callow's proposal conjures up a truncated jurisdiction.
In deference to the conflicting attitudes, here the new court will be ¢alled
simply “Court X."

(2) Jurisdiction. The constitutional requirements of case or controversy

with .all doctzinal gloss would apply,.of caurse, to.Court X as an Article JII
court. Statutorily, theﬁfinal judgment requirement would also be a necessary
jurisdictional feature. The more interesting jurisdictional questions relate to
appellate flow: Court X's docket should come from whence and go whither?

The Supreme Court ought to be empowered to refer cases to Court X. This
would preserve, and not add measurably to, the Supreme Court's screening
authority over its own docket. Court X ought to be obliged to decide these
referred cases. Additionally, it may be appropriate to authorize the courts of
appeals~-whether only en banc or three-judge panels as well is uncertain--to
certify appeals to Court X, although Court X might be empowered to decline
jurisdiction. It would be a more profound structural change, without apparent
added justification, to allow parties to petition Court X directly for review of
a panel or en banc decision. A most profound consideration of federalism, and a
likely damning consideration of practical politics, would be raised if Court X
were given jurisdiction to hear appeals from state supreme courts. The
Conference of Chief Justices opposes jurisdiction to review state courts in any
federal court but the Supreme Court.

A central question of jurisdictional design is whether Court X should be
limited to hearing conflicts or should be authorized to hear other appeals which
raise important questions of national law. The most modest jurisdiction base

5



. that would justify establishing the new court would be a docket originating with
references by the Supreme Court. To limit jurisdiction to circuit conflicts
might unnecessarily send the Supreme Court and the new court on a kind of
jurisdictional snipe hunt for "square" or "direct" conflicts. (Recall the
jurisdictional experience of the three-judge district courts.) Related to this
is the issue whether conflict review ought to be limited to issues of statutory
interpretation or might include constitutional issues.

Decisions of Court X would be binding on all other courts, unless the
Supreme Court manifested disagreement. Presumably, the Supreme Court would have.
statutory discretionary authority to review the decisions of the new court.

That the Supreme Court would review an excessive number of cases it had referred
for decision, and thus frustrate the reasons to create a court to reduce its
workload and to provide additional national appellate capacity, cannot be
assumed.

(3) Size. Reformers have suggested a new court composed of as many as
fifteen to as few as five judges. The court must have more than three judges,
the court of appeals panel complement. There should not be so many judges that
the court impersonates the diseconomies of scale of the large en banc courts,
which are authorized by statute to sit in subsets of judges once the bench holds
fifteen. Even numbers are not permissible now that judges are all legal
realists: that leaves 5, 7, 9, 11, 13 or 15 chairs to fill. Just how many
depends on several related features. For example, there should be more chairs
if Court X will sit in panels larger than 3. A rotating panel system, however,
would counteract the chief purpose to achieve greater uniformity and certainty
in the law. If selection is made representational by each existing circuit,
there sﬁould be 13. Some provision for alternates might be made, in case of
recusals or disqualifications. A quorum should be one more than a majority of

the authorized judgeships.



(4) Selection. Selection is the most problematic feature. Permitting one
President to appoint an entire national court for life is the Article III
paradigm, but contemporary politics do not have much in common with George
Washington's day. The designation of current circuit judges would avoid that
difficulty but would create other difficulties. Who should designate the
jJudges? The Supreme Court? The Chief Justice alone? The Judicial Conference?
The judicial council in each circuit? The answer depends on various
considerations. Selection by the Supreme Court would add a weighty
responsibility and might be likely to increase internal tension. If the Chief
Justice alone was to defégnate judges, that would give one individual a great
deal of power to shape the second most powerful body in the same branch of
government. Giving the appointment power to the judicial conference or the
judicial councils might unduly politicize those bodies and increase dissension,
and, at bottom, would increase aribtrariness both apparent and real, because
these randomly constituted groups could not be expected to mirror the Article
III selection process. One possibility is to make service on the nmew court as
automatic and mechanical as the current statute for selecting the chief judge of
the circuit. This provision might also set a term of years in such a manner as
to regularly rotate part of the membership. After all, these judges already
have once been nominated by a President and confirmed by a Senate. There are,
however, obvious but telling arguments to rely on this traditional selection
process to select permanent new judges for Court X.

(5) Term. While some early proposals, notably that of the Hruska
Commission, were to create a permanent new court, more recent proposals endorsed
by Chief Justice Burger would create an experimental panel subject to an
automatic "sunset" provision unless Congress reauthorized it. Establishing the
new court on a temporary basis would build-in complications, the most serious
being that its supervisory authority over the courts of appeals inevitably would

7



be weaker. Because even a permanent inferior federal court can be abolished,
after a reasonably long period of operation and study Congress could reevaluate
the need and efficacy of Court X.

(6) Miscellaneous. There are any number of other issues of detail
necessary to create a Court X. It may be prudent to recognize that these
depend, in large part, on how the above enumerated decision points are-handled.
A nonexhaustive list of subsidiary issues about any proposed new national court

would include:

Should the court sit in panels or only en banc?

Should rehearings be allowed?

Should the new court have the power to overrule its own precedents?

Should the court be given discretion to decline to decide a case
othervwise within its jurisdiction?

Should senior circuit judges also be eligible to serve?

How long should a judge's term be, if it is less than lifetime?

Where is the most appropriate location?

What sort of delegations are appropriate to allow the new court to
organize internal operating procedures, local rules, admissions of
attorneys and related administrative arrangements?

What provisions are needed for budget and staff?

How should disciplinary complaints against the judges be processed?

How best can the new court be evaluated?

Finally, the persistent opposition of most circuit judges ought to be
addressed. Admittedly, staffing the new court with existing circuit judges
would reduce the capacity of the overburdened courts of appeals by an increment
of one judge, but that is an argument against that selection method or in favor
of creating additional circuit judgeships. So long as the opposition is based
on the increase of reviewability, a basic purpose besides aiding the Supreme
Court, it may be readily discounted. The more general worry is that the
authority and prestige of the courts of appeals and then circuit judges will be
diminished by establishing a new court (even if composed of circuit judges)
between the courts of appeals and the Supreme Court. Judge Clement F.

Haynsworth of the Fourth Circuit once responded:



There is enough prestige in a circuit judgeship, however, to
suffer no appreciable dilution when courts like mine are enlarged to
meet rapidly rising caseloads. In any event, that kind of concern for
personal prestige, or the prestige of one's office, can not be
permitted to preclude accretions to the system which are necessary to
its efficient functioning.**%* If [the system] needs enlargement, as I
deeply believe it does, any reluctance on my part to look up to
sixteen judges above me rather than nine should carry little weight.
For my part, I am concerned with the system and its needs and I
strongly feel that meeting them will in no way diminish the prestige
of my off}ce, or that of any member of any of the present courts of

appeals.

In conclusion, the ultimate question is not whether the proposed new court
will present some problems or might have some disadvantages, but whether it
might aid the Supreme Court by lessening workload and whether it might benefit
the federal court system'g§ increasing the uniformity and coherency of the
national law. The controlling question, therefore, is not how the court should

be described but whether any new national court is needed.

11Hearings Before the Committee on Revision of the Federal Court Appellate
System, 94th Cong., lst Sess., Vol. II, p. 1328 (1975). See also Markey, On
the Present Deterioration of the Federal Appellate Process: Never Another
Learned Hand, 33 S. DAK. L. REV. 37L (1988).




Specialized Courts

Specialization is a means used in many fields to maximize the
impact of available resources. In courts, particularly in Article
III courts, specialization is looked at with near or actual
disdain. While the practice of law has become increasingly
specialized and while courts will overturn criminal convictions
because of an inadequate defense in cases where defense counsel
lacked criminal experience, the courts themselves vigorously resist

B !

efforts at subject matter specialization.
-

a

The arguments raised against specialization are really two.
First, a specialized appellate court in an area such as tax will
end the debate on any issue with its first opinion. If there were
a national court of tax appeals there would be no more than one
appellate case on any emerging issue of tax law because the first
decision would be decisive. Opponents argue that there is much
value in "percolation" of difficult issues. But, of course, most-
issues in tax and elsewhere are not all that difficult and the
value of decisiveness in some areas outweighs the marginal and
possibly speculative gains of percolation.

Second, there is a danger that specialized courts will be
"captured" by one side or another. This argument dates back to the
experience with the Commerce Court at the beginning of this
century. That court was perceived as being captured by the railroad
interests and was.quickly dissolved by Congress. Similarly, some
administrative agencies have been described as captured. Indeed,

at various times in recent years the NLRB has been described as



captured by both labor and management.

However, even a captured court would decide the great majority
of cases in the same way as one that had not been captured.
Moreover, the problem presented by capturing varies somewhat with
the subject matter involved. A Court of cConstitutional Appeals
captured by some fringe group presents a dire problem because
altering the outcome of its decisions might require amending the
Constitution. A pro-government or pro-taxpayer Court of Tax Appeals
may have its decisions reversed by Congressional or even
administrative actiop.

Percolation and capturing may or may not be legitimate issues.
But a fair question as to this (and all other proposals) is "what
good will it do?% A Court of Tax Appeals would remove only 2% of
the cases from the regional circuits. The Ninth Circuit would lose
slightly more than 100 cases. The incoming tide of new appeals
would quickly wash away such a tiny gain.

A Court of Administrative Appeals would remove more cases,
the exact number being dependent upon what jurisdiction was given
to such a court. But assuming that such a court would primarily
hear benefits cases (such as Social Security Disability cases), the
number of cases removed would be around $$$$$. While greater than
the number of tax cases, this change is also not very significant
especially since the Social Security cases are universally
regarded as quite easy to decide.

A strondgér Justification for specialized courts is that they
provide greater uniformity. This is seen as being particularly

desirable in "technical' areas such as tax, where the law is often



artificial "and it seems crucial to have nationally consistent
treatment.

Yet there is some debate about how often conflicts arise in
the tax area. A forthcoming law review note indicates a fairly high
number of tax conflicts (though its appears to count conflicts in
an odd way; one circuit out of line with eleven others equals
eleven conflicts). The Tax Division at the Department of Justice
insists that the number is quite low and has promised to provide
figures.

Even if the number were a high one, it does not necessarily
mean there is a great problem. Congressional tax committees
probably follow developments in the courts better than most other
committees do. Tax laws are frequently rewritten and court
decisions are frequently reversed in that process. Congress is an
awkward forum for resolution of conflicts, but it is a forum
nonetheless.

The arguments for and against specialized courts are more
fully set forth in the recent Report of the American Bar
Association Standing Committee in Federal Judicial Improvements.
That report also presents a variation on the specialized court
theme: specialized panels.

The concept is that in specific areas of the law (such as
trademark) all appeals would go to a pool smaller than the entire
circuit. A panel from that pool would hear any trademark case and
presumably would reach~a*high-level of consistency of doctrine. The
broader the area of specialization the more problematic and less

useful the proposal becomes. For instance, a "criminal" pool would



have vast number of cases and would not be much more likely to
achieve consistency than would the circuit as a whole. Thus, while
specialized panels may have some usefulness in narrow areas of the
law, they do not hold much promise as a major aid in the current

crisis.



Regional Intercircuit Panels

Ssummary: In this structure there would be several intercircuit
panels, established regionally (though, in theory, these could be
established by subject matter instead of by geography). These
panels could be comprised of judges from within the constituent
circuits or the judges could be selected for the intercircuit
jurisdiction alone. The panels would be comprised of more than
three judges (for pﬁiposes of this paper panels are assumed to
consist of 5 or 7 members). The options for number of panels,
selection of the panels, sources of cases, binding nature of the
panels' decisions, and the effects on the structure of the existing
circuits are discussed below.

A regional intercircuit panels structure would be designed to
resolve intercircuit conflicts while simultaneously permitting some
level of percolation to continue. As such it sacrifices the rapid
and certain resolution of intercirpuit conflicts thought to be
gained by a single intercircuit tribunal in order to allow some

broader level of consideration of complex and divisive cases.

Number of Panels: There are currently 168 statutory appellate
judgeships. Of these, 28 are in the Ninth Circuit. Since the
multiple intercircuit panels concept assumes that at least two
circuits would be involved and it seems logical that the circuits

be adjacent to each other, the minimum constituent group of an



intercircuit panel would be dictated:by the number of judgeships
in the Ninth plus those in its smallest adjacent circuit, the
Tenth. This number is ###. If the constituent groups of the
intercircuit panels are to be roughly the same size, then this
dictate suggests that there be four such panels. A rough breakdown,
assuming the existing circuit structures remain unchanged, would
have the panels distributed as follows: the Ninth and the Tenth;
the Sixth, Seventh and Eighth; the Fourth, Fifth and Eleventh; and
the First, Second, Third and the District of Columbia. These panels
would supervise groups of ##,##,## and ## judges respectively.

It would be possible to have fewer than four panels, but each
reduction substantially reduces the percolation benefits and

increases the logistics problems.

S8election of Panels: There are two methods of selecting panels for
an intercircuit tribunal: random selection and criteria based
selection.

Random selection would have the members of the panel selected
by a random draw from among the existing circuit judges; literally
pulling names from the hat. Random selection only makes sense if
the intercircuit tribunals were to be ephemeral in nature,
convening on a case-by-case basis or for a term of short duration.
Judges who had served on the panel whose decision was being
reviewed could be excluded or not.

Criteria based selection would -requisewsdeveloping sone
criteria, probably seniority, for selection of the members of the

panel. It has the advantage of providing panels specifically



selected for the task and two disadvantages: first; any criteria,
even seniority, is controversial since anyone looking at the plan
could determine the present and future makeup of the panels and
thus focus on individuals rather than structure. Second, relatively
stable panels mean that some small group of judges would be given
long~term enhanced workload and status. The workload of the

circuits would not be evenly distributed.

Sources of Cases: There are two methods for assigning cases to
these panels. First, a petition system could be established in
which a party would petition for intercircuit panel review. The
second method would involve automatic jurisdiction in the panel
when a three-judge panel noted a conflict with the decision of a
panel of any other circuit. A variation on this second option would
be to allow the intercircuit panel to dismiss a case over which it
had jurisdiction when it found that the conflict was not
significant.

Both options involve a significant problem. The intercircuit
panel would be a court of limited jurisdiction. That jurisdiction
would be based on the existence of a "conflict." Yet that term is
very hard to define. Under either model, there is a substantial
possibility that the intercircuit panels would face constant
wrestling with the question of jurisdiction.

The petition system involves another problem. If the
intercircuit panel only hears those cases in which a—party—eesis .
its review, then it will not hear all cases of intercircuit

conflict since the losing party may not always be motivated to seek



further review. This problem represents a systemic loss. The
justice system as a whole, as well as the individual litigant, that
benefits from the elimination of intercircuit conflicts. Thus, a
case can be made for review in the intercircuit panel independent
of the wishes of the parties.

Automatic review also presents difficulties. In cases that are
bound for the Supreme Court no matter what (such as sentencing
guidelines), automatic review in the intercircuit panel provides

another hoop to jump through and a consequent delay in resolution.

Binding Nature: A major gquestion is the precedential effect of an
intercircuit panel decision. Clearly it would be binding on its
constituent courts. Clearly, also, it would be influential outside
the constituent courts. But it seems obvious that it ought not to
be binding outside its constituencies. If it were, then the
percolation benefit would be lost entirely and one might as well

have a single intercircuit tribunal.

Effect on Circuit 8Structures: It is possible to combine the
creation of intercircuit panels with the dividing of the current
13 circuits into 20 or more. Once a method is devised for resolving
intercircuit conflicts, the arguments against multiplication of the
circuits are greatly weakened. The current 12 regional circuits
could become 20 "divisions." These divisions would have no mnore
than 9 Jjudges. The result would be an enhanced sense,of
collegiality and an enhanced predictability of outcome within each

division.



August 18, 1989

To: Subcommittee on Structure, Federal Courts Study Committee
From: Daniel J. Meador
Re: Reorganization of the Federal Intermediate Appellate Courts

Pursuant to the request made to me at the subcommittee meeting on July 30, I am
submitting herewith a plan for reorganizing the federal intermediate appellate tier. The plan is
designed to enable the federal judiciary to deal more effectively at the appellate level with the
anticipated continued increases in litigation and consequently in the number of appellate judges.

William Faulkner once said that a writer is an inveterate thief. He steals ideas from
wherever he can find them, like a carpenter searching around for a board or a plank here and
there that will fit his needs and taking it if it suits. Thus, this plan draws on ideas set forth in
Judge Levin Campbell’s letter, Paul Carrington’s letter, and various writings over the years, along
with some ideas of my own. It is an effort to put together in a balanced way the various ideas,
taking into account the views that have emerged in the subcommittee discussion. It could no doubt
profit from further refinement and collective deliberations; it is a draft for discussion and is not put
forward as a finished product. It does represent an effort to take the various concepts and ideas
relating to appellate structure and to translate them into concrete, operational forms.

Several assumptions underlie this plan, including the following:

1. Federal appellate business is likely to continue to grow, whatever may be done about

district court jurisdiction.



2. New federal appellate judgeships will be created and indeed must be created if any
semblance of the traditional judicial process is to be retained.

3. Growth in the number of judgeships and in the volume of appeals will render the
Supreme Court decreasingly able to maintain nationwide harmony in federal decisional law.

4. For several reasons the federal appellate structure should retain some regional
components; it is probably not feasible, politically and otherwise, to centralize all federal appellate
business.

5. Some federal appellate business is already organized on a non-regional basis, and it is
feasible and desirable to enlarge the range of appeals adjudicated in that way in order to increase
the capacity of the judiciary to maintain nationwide decisional harmony.

The plan set out below seeks to blend the regional features of the federal appellate
judiciary with an enlarged non-regional feature, creating an appellate structure that makes it
possible for appeals to be adjudicated within a reasonable time with a heightened guarantee that
the cases will receive the direct attention of the judges themselves without undue reliance on law
clerks and staff attorneys. The plan seeks also to move away from the "law of the circuit"
(resulting from the existing balkanized structure) and to put in place a system that will apply and
interpret the "law of the United States.”

A Plan for Reorganizing the Federal Intermediate Appellate Tier

Congress should enact a statute creating the "United States Court of Appeals." This would
be the sole federal appellate court between the district courts and the Supreme Court. 1t would
consist of all existing 168 U.S. circuit judgeships, plus all senior circuit judges. All existing appellate
jurisdictions in any of the present U.S. courts of appeals would be vested in this new court.

Existing circuit lines would be abolished.



This single, nationwide U.S. court of appeals would function through three types of
divisions—-numbered divisions, lettered divisions, and named divisions.

A. Numbered Divisions. The numbered divisions (e.g., Division 1, Division 2, Division 3,
etc.) would consist of nine judges each and would be spread geographically across the United
States. These divisions would provide appellate review for the great mass of district court
judgments, thus maintaining the concept of regional review. The jurisdiction of the numbered
divisions would extend to all matters except those reviewable by the named divisions, to be
described below. The jurisdiction would include diversity cases, criminal cases, and a wide variety
of constitutional and statutory cases.

Each numbered divisio"rT would be headed by a chief judge, selected in the same manner
that all federal chief judges are presently selected. The division would sit in rotating three-judge
panels. Each judge would be authorized two law clerks and each division would be authorized no
more than five central staff attorneys. It is contemplated that a division would hear and decide
no more than approximately 1,800 appeals annually. If the volume begins substantially to exceed
that amount, a new division of nine judges would be created. The primary mission of a numbered
division would be to provide expeditious review of district court judgments to ensure that
substantial, prejudicial errors had not been committed in the district court proceedings. A very high
percentage of these divisions' decisions would be unpublished. Although internal screening
procedures would be permitted, it is contemplated that oral arguments would be allowed in a much
larger percentage of appeals than is now the norm. The nine judges on each division would be
drawn from judges with home stations in at least two contiguous states, including the state

containing the district court whose judgments are under review.



B. Lettered Divisions. There would be five lettered divisions (Divisions A, B, C, D, E).

Their mission would be to provide review on a discretionary basis of the decisions of the numbered
divisions. These lettered divisions would be spaced geographically across the United States, each
embracing roughly the same number of numbered divisions. A lettered division would correspond
roughly to the existing en banc procedure in a federal judicial circuit. That is, it would be available
to provide review of a numbered division decision in order to eliminate conflicts between or among
the numbered divisions within its jurisdiction and to provide authoritative decisions on important
issues of federal law. Most of its opinions would be published. Decisions of the lettered divisions
would be subject to review by certiorari in the United States Supreme Court on the same basis,
and for the same reasons, that-Zourts of appeals’ decisions are presently reviewable in the Supreme
Court.

Each lettered division would consist of seven judges. The division would typically sit en
banc, although it should be authorized in its discretion to sit in a panel of five. The division
would be headed by a chief judge, selected in the same manner as federal chief judges are currently
selected. Each judge would be authorized two law clerks, and the division would be authorized
five central staff attorneys. It is contemplated that a lettered division would review only a small
percentage of the decisions of the numbered divisions. A decision of a numbered division denied
review in the lettered division would be final and not subject to review by the Supreme Court.

C. Named Divisions. The named divisions would provide the non-regional, nationwide
appellate review of district court judgments and administrative agency orders in certain specified
types of cases. Non-regional review presently provided by the Federal Circuit and TECA would
continue as part of this non-regional jurisdiction. New categories of cases would be added to

those. The divisions listed below are those suggested for an initial design. The categories of



cases listed for each could, of course, be expanded or contracted, and other named divisions could
be created to accommodate other categories of cases. The number of judges on each lettered
division would depend upon the volume of business assigned to that division. Typically a named
division should consist of at least seven judges but not more than fifteen. The division would be
headed by a chief judge selected in the same manner as all other federal chief judges are selected.

inistrati ivision. This division would have jurisdiction to review orders of the
NLRB, FIC, FCC, the Immigration and Naturalization Service, and possibly others. Seven or
nine judges would probably be adequate initially.

Commercial Division. This division would have jurisdiction to review all district court
judgments in patent infringem@nt cases (presently part of the federal circuit jurisdiction) and in
actions under the antitrust laws and perhaps certain other pieces of the present federal circuit
jurisdiction; it would also have jurisdiction to review judgments of the Court of International
Trade. Nine judges would probably be adequate initially.

Revenue Division. This division would have jurisdiction to review all judgments of the
Tax Court, judgments of the Claims Court in actions arising under the internal revenue laws, and
judgments of the district courts in actions arising under the internal revenue laws. It would also
have jurisdiction to review all criminal convictions in the district courts where the conviction is
based upon a violation of the internal revenue laws. Seven judges should be adequate initially.

State Division. This division would have jurisdiction to review final decisions of the highest
state courts involving a controlling question of federal law. In other words, this division would be
assigned all of the jurisdiction now vested in the U.S. Supreme Court to review state decisions
(including those of the District of Columbia Court of Appeals and the Supreme Court of Puerto

Rico). This jurisdiction, like that of the present Supreme Court jurisdiction, would be entirely on



a certiorari basis. A division of nine judges would be adequate and appropriate, and the division
should sit en banc to hear and decide cases, although in granting or denying certiorari it could
operate under a "Rule of Four." This division would also have jurisdiction to review district court
decisions in habeas corpus proceedings challenging custody under state law; this jurisdiction would
continue to be on a certificate-of-probable-cause basis, and in deciding such cases the division could
sit in three-judge panels. The Supreme Court would have jurisdiction to review this division’s
decisions by certiorari where the division had granted certiorari or a certificate of probable cause.
D. Managing the U.S. Court of Appeals. A unified, nationwide court of this sort would
obviously be a much more complicated court to manage than any one of the existing federal
appellate courts. It should have a chief judge who could appropriately be the Chancellor of the
United States courts, if that position were to be created. Indeed, a major aspect of the projected
Chancellor’s responsibilities would be the management of this U.S. Court of Appeals. To assist
the Chancellor, the court should have an executive committee of judges, composed of the chief
judge of each of the lettered and named divisions. Under the above plan of organization, this
would provide an executive committee of nine. The Chancellor and the executive committee would
be the administrative head of the court, authorized to manage all of its internal affairs. The
authority now vested in the Judicial Councils of the circuits would be transferred to the lettered
divisions, thus creating a "Divisional Council" consisting of two judges from the lettered division,
three judges serving on the numbered divisions within the lettered division’s area, and three district
judges serving within that geographical area. One magistrate and one bankruptcy judge could be
added to the Divisional Council. (If the position of Chancellor is not to be created, the Judicial

Conference could be authorized to appoint a chief judge from among the judges of the court.)



Such a restructuring of the intermediate appellate tier would require a new design for the
composition of the Judicial Conference of the United States, inasmuch as the circuits would no
longer exist. The Judicial Conference could appropriately consist of the chief judge of each
lettered and named division (nine judges), two district judges elected by the district judges within
each of the lettered divisional areas (ten judges), and the presently authorized two bankruptcy
judges, plus the Chief Justice and the Chancellor.

E. Divisional Lines and Jurisdictions and the Assignment of Judges to Divisions. There
are two ways in which territorial and jurisdictional lines could be drawn for the divisions. One
would be by Congress in the statute creating the U.S. Court of Appeals. The other would be by
rule adopted by the Judicial Conference of the United States. Arguments can be made for and
against either of these arrangements. A good compromise might be for Congress to specify
divisions initially in the statute that creates the new unified court, with authority thereafter in the
Judicial Conference of the United States to redraw divisional lines and to create new divisions as
the ebb and flow of appellate business might require. Placing this power in the Judicial
Conference in relation to the regional elements of the system (the numbered and lettered divisions)
might be less troublesome than placing such authority in the Judicial Conference in relation to the
named divisions. Thus it could be that Congress would want to authorize the Judicial Conference
to redraw regional lines but not to have such authority in relation to the subject matter jurisdiction
of the lettered divisions. A good argument can be made, however, that once Congress establishes
this unified court and its initial divisions, the system would be better served through the uncertain
and changing future by empowering the Judicial Conference to redesign all divisions and to create

and abolish divisions as business dictates.



All existing U.S. circuit judges and senior judges, upon enactment of a statute creating the
U.S. Court of Appeals, would become judges of that court and not of any particular circuit. All
judges appointed thereafter would be appointed as judges of the U.S. Court of Appeals without
reference to division. It should be understood that in the course of a judicial career a judge would
likely serve on more than one division and would be rotated among divisions from time to time.
Power to assign a judge to a division should be vested in the Judicial Conference of the United
States on recommendation of the Executive Committee of the U.S. Court of Appeals. Authority
to designate a judge to sit temporarily on a division other than the one to which he is regularly
assigned should be vested in the Chancellor or the Chief Justice.

Judges on this new aifd unified Court of Appeals could be denominated United States
Circuit Judges. That is a title that has been in use for some 120 years, first for judges on the
old circuit courts (courts of mixed trial and appellate jurisdiction), then later (after 1891) for the
judges of the courts of appeals. Because of its familiarity and established usage, it might be the
appropriate title to continue for judges on the reorganized appellate court. However, continued
use of the word "circuit” in the title may tend to preserve some of the undesirable features of the
circ‘:uit system that the reorganization is designed to replace. For that reason, it may be desirable
to create another title for these judgeships, such as "United States Appellate Judge" or "United
States Appeals Judge." Such a title would be more revealing and descriptive of the functions being
performed by the judges who would sit on these various divisions of the unified court.

F. Concluding Observations. Although this plan may appear superficially to be radical, it
is actually quite conservative in that it seeks to preserve those features of the federal appellate
system that many lawyers and judges believe to be essential: sufficient judicial resources to permit

expeditious resolution of appeals, individual judicial workloads that permit personalized attention



of judges to each appeal, judicial groupings small enough to permit collegiality among the judges,
regionalized review of appeals where regional concerns are likely to be strongest, nationwide
consistency and harmony in those fields of federal statutory law where the need for nationwide

uniformity is greatest, and decreased pressure on the Supreme Court’s finite capacity, thus better

enabling it to perform its unique function as the final decisionmaker on questions of federal law.

Details, of course, remain to be worked out in order to put this plan into effect. For
example, the federal judicial districts to come within the jurisdiction of each numbered division
would need to be specified, as well as the numbered divisions that would come within each lettered
division. Implementing this plan would also require additional judgeships (inevitable in any event),
but I have not worked out the precise number. The shortness of time has prevented my
developing these details. If the subcommittee is interested, perhaps the AO or Denis Hauptly
could draft a suggested arrangement.

Any reorganization of the federal intermediate appellate tier adequate to meet current and
projected conditions will necessarily involve significant changes from the existing system and will
itself give rise to new questions and uncertainties, at least in its early stages. That is an inescapable
price for necessary reform. It is reassuring, however, to keep in mind Hamilton’s statement in the
82nd Federalist, addressed to a similar concern about the new government then being created:

ime only can mature and perfect so compound a system, liquidate the meaning of all the parts,

adjust them to each other in a harmonious and consistent WHOLE."



2. A Single Unified National Court of Appeals

The idea of a single, unified national court of appeals has an alluring
simplicity: eliminate a