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Foreword

Bench and bar have debated for at least thirty years how discovery in civil litigation
operates and how it should operate and whether the Federal Rules of Civil Procedure
regulate it too much or not enough. Center research has shed empirical light on this
controversy at least since the District Court Studies Project, which was launched in 1973
at the instigation of Center Director Walter Hoffman. The reports in that series were of
substantial assistance to the Judicial Conference rules committees. Discovery and
Disclosure Practice, Problems, and Proposals for Change continues in that tradition.

The Center prepared this report at the request of the Advisory Committee on Civil Rules
to provide an empirical context for the Committee’s consideration of the need for change
in the discovery rules. Based on responses from nearly 1,200 attorneys nationwide, the
report provides a timely assessment of the effects of the 1993 amendments to the
discovery rules, including initial disclosure. It also provides information about discovery
costs in the context of the overall costs of civil litigation, about problems experienced by
attorneys in a sample of recently terminated cases, and about attorneys’ preferences for
rule revisions and other changes that might improve discovery.

The authors presented the report to the Committee and other attendees at a Boston
College symposium sponsored by the Committee on September 4-5, 1997. Additional
analyses, included here as an addendum, were presented to the Committee at its October
6—7 meeting.

We are publishing this report because we hope and expect that it will stimulate and
enlighten the evolving debate over the future direction of the discovery rules and at the
same time preserve a record of the information provided to the Committee in September
and October 1997 as the members begin their deliberations about possible discovery rule
changes.

Rya W. Zobel
Director

Federal Judicial Center
November 1997



I. Background'

The Judicial Conference’s Advisory Committee on Civil Rules requested that the Federal
Judicial Center conduct research on questions relating to discovery. Judge Paul Niemeyer
(4th Cir.), chair, appointed a subcommittee chaired by Judge David Levi (E.D. Cal.) to
determine the questions to be studied and to work with the Center in designing the
research. In response to the committee’s request and in consultation with the
subcommittee, the Center determined that a national survey of counsel in closed federal
civil cases would address many of the committee’s questions.

This report presents findings from a national survey of responses to a questionnaire
mailed on May 1, 1997, to 2,000 attorneys in 1,000 closed civil cases. We sampled from
cases in which discovery might be expected by excluding cases such as Social Security
appeals, student loan collections, foreclosures, default judgments, and cases that were
terminated within sixty days of filing. Questionnaires were returned by 1,178 attorneys, a
response rate of 59%. The cases in which respondents were involved appear to be
representative of the sample as a whole. For further information concerning the sample
and its representativeness, see Appendix A. The questionnaire is attached at Appendix B.

The Committee’s interests cover four broad areas of inquiry: (1) How much
discovery is there and how much does it cost? (2) What kinds of problems occur in
discovery and what is their cost? (3) What has been the effect of the 1993 amendments to
the federal rules governing discovery? (4) Is there a need for further rule changes and if
so what direction should they take? This report provides information in response to the
following specific questions derived from these four general topics:

1. What kinds of discovery do attorneys use?

2. How much does discovery cost the parties? What are its costs relative to total
litigation costs, to the amount at stake, and to the information needs of the case?

3. How often do problems arise in discovery? What kinds of problems arise? Do
problems arise more often in particular types of cases?

4. What proportion of discovery expense is due to discovery problems?

5. With what frequency is initial disclosure used? What are its effects? What kinds of
problems arise in initial disclosure?

6. With what frequency is expert disclosure used? What are its effects? What kinds of
problems arise in expert disclosure?

7.  With what frequency are the other 1993 discovery rule amendments used (meet-and-
confer requirements, discovery planning, limits on deposition conduct, and limits on
interrogatories and depositions)? What are their effects?

8.  With what frequency does document production occur? What kind of problems arise
in document production?

1. We acknowledge the valuable assistance of a number of Center staff members in various stages of
producing this report, including Joe Cecil, George Cort, Melissa Day, Yvette Jeter, Pat Lombard, Naomi
Medvin, Jackie Morson, Aletha Janifer, David Rauma, Elizabeth Wiggins, and Carol Witcher.
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Discovery and Disclosure Practice, Problems, and Proposals for Change

What are the expenses for specific discovery activities?

In the view of attorneys, what causes discovery problems? To what extent are
discovery problems due to judicial case management?

Is nonuniformity in the disclosure rules a problem?

If change is necessary, what direction should it take? What changes would be most
likely to reduce discovery expenses? Should change occur now or later?

Highlights from the Research

High levels of discovery problems and high expenses were more likely to occur in
cases with high stakes, high levels of contentiousness, high levels of complexity, or
high volumes of discovery activity. Problems in these cases were not limited to a
particular procedural area, such as disclosure or document production, but occurred
in most or all aspects of discovery.

Overall, 48% of attorneys who had some discovery in their case reported discovery
problems. Document production generated the highest rate of reported problems.

Generally, discovery expenses represented 50% of litigation expenses and 3% of the
amount at stake in the litigation.

Discovery expenses incurred unnecessarily because of problems averaged 9% of
discovery expenses and about 4% of overall litigation expenses.

Depositions account for by far the greatest proportion of discovery expenses.

The total cost of litigation is most strongly associated with several other cost
variables, especially the size of the monetary stakes. Total cost is also associated
with the size of the law firm, the type of case, and whether the case was complex or
contentious.

Initial disclosure is being widely used and is apparently working as intended,
increasing fairness and reducing costs and delays far more often than decreasing
fairness or increasing costs and delays. Attorneys reported that initial disclosure
reduced litigation cost and time. Multivariate analyses confirmed these impressions
for disposition time but not for litigation cost.

Independent of the rules, there was a considerable amount of informal exchange of
discoverable information.

Expert disclosure generally appears to be working as intended by increasing
procedural fairness. About a quarter of those who used expert disclosure said it had
increased their litigation expenses, but, perhaps more surprisingly, 31% said it had
decreased their expenses.

Increased judicial case management is the means attorneys most often recommended
for alleviating discovery problems and reducing discovery expenses, but multivariate
analyses failed to detect an association between judges’ case management
approaches and disposition times or litigation costs.
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11. Disposition time is mostly strongly related to the monetary stakes, case complexity,
percentage of costs due to depositions, and attorneys’ reported use of hourly billing.

12. The nonuniformity of disclosure rules across districts presents only moderate
problems for most attorneys. Nonetheless, the majority of attorneys want a uniform
national rule.

13. Attorneys are split over the direction a uniform national rule should take. A large
majority of those who have used initial disclosure favor a rule continuing initial
disclosure. A large majority of those from districts that have opted out oppose a rule
requiring initial disclosure.

III. Summary of the Research Findings

Set out below are the questions posed by the Advisory Committee on Civil Rules, along
with short answers derived from the research. More detailed findings are reported in section
IV. In most instances, the findings are reported by individual attorney responses, not by
combining attorney responses for each case.

1. What kinds of discovery do attorneys use?

The Federal Rules of Civil Procedure have traditionally regulated the conduct of discovery
according to the type of discovery activity used—e.g., depositions, document production,
and interrogatories. For that reason, it is of interest to identify the kinds of activities that take
place in the context of these rules and the problems that arise in using them.

In our sample, drawn from cases likely to have discovery, about 85% of the attorneys
said some discovery activity had occurred in their case. This includes discovery planning,
as well as formal discovery or disclosure. Of the 85% of cases that had some discovery
activity, 94% of the attorneys reported that formal discovery occurred in their case (Tables
1 &2).

The most frequent form of discovery activity was document production: 84% of those
who said there was some discovery or disclosure in their case said they engaged in
document production. Interrogatories and depositions also occurred at relatively high rates:
81% and 67% respectively. Fifty-eight percent (58%) of the attorneys reported that initial
disclosure occurred in their case, and 29% said expert disclosure did (Table 2).

Nearly two-thirds of those who engaged in formal discovery or disclosure also
informally exchanged discoverable information without being required by rule to do so
(Table 1).

2. How much does discovery cost the parties? What are its costs relative to total
litigation costs, to the amount at stake, and to the information needs of the
case?

Of long-standing concern has been the cost of discovery and the relationship of that cost to
the overall cost of litigation and the amount at stake in the case. Anecdotal information—



Discovery and Disclosure Practice, Problems, and Proposals for Change

and the occasional horror story —suggests that discovery expenses are excessive and
disproportionate to the informational needs of the parties and the stakes in the case.

Discovery expenses generally.

We found that the median cost of litigation reported by attorneys in our sample was
about $13,000 per client (Table 3). About half of this cost was due to discovery (Table 4).
The proportion of litigation costs spent on discovery differed little between plaintiffs and
defendants. The factors most closely related to total litigation costs were the size of the
monetary stakes, the size of the law firm, the type of case, and whether the case was
complex or contentious (section VI).

Discovery relative to stakes.

Discovery expenses were quite low in relation to the amount at stake in the
litigation. The median percentage was 3% of the stakes; however, a small percentage of
the attorneys (5%) estimated discovery expenses at 32% or more of the amount at stake
(Table 6). Total litigation costs were strongly associated with the monetary stakes in the
case (section VI). About half the attorneys thought the expenses of discovery and
disclosure were about right in relation to their client’s stakes in the case. Fifteen percent
(15%) thought the expenses were high and 20% said they were low relative to the stakes
(Table 8).

Discovery relative to information needs.

Most attorneys —representing plaintiffs and defendants alike —thought the discovery
or disclosure generated by the parties was about the right amount needed for a fair
resolution of their cases. Fewer than 10% thought the process generated too little
information, and about 10% thought the process generated too much information (Table
9).

3. How often do problems arise in discovery? What kinds of problems arise? Do
problems arise in particular types of cases?

Over the past decade considerable concern has developed over what are perceived to be
widespread problems with discovery. In our sample, 48% of the attorneys who used
discovery or disclosure reported one or more problems. Of those who reported problems,
449% said problems occurred in document production, 37% said they occurred in initial
disclosure, 27% in expert disclosure, and 26% in depositions (Table 10). When attorneys
reported problems in one discovery activity, like depositions, they often reported problems
in other discovery activities, particularly document production (Table 11).

Attorneys in tort and civil rights cases were more likely to report discovery problems than
attorneys in contracts or other cases. Both the likelihood of problems and the total
incidence of problems increased as stakes, factual complexity, and contentiousness
increased.”

2. Throughout the report we will refer to “complex” and “contentious” cases, by which we mean cases
rated by the attorneys as complex or contentious. We are reporting the attorneys’ subjective assessments of
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4. What proportion of discovery expense is due to discovery problems?

About 40% of the attorneys reported unnecessary discovery expenses due to discovery
problems. Where unnecessary expenses were reported, they amounted to about 19% of
total discovery expenses (Table 12); overall about 4% of litigation expenses are
attributable to discovery problems. A multivariate analysis did not suggest that the
incidence of discovery problems was associated with litigation costs (section VI).

The percentage of unnecessary discovery expenses attributed to problems did not
vary with the total amount of discovery expenses, suggesting that the higher incidence of
problems and greater absolute cost in larger or more complex cases may simply be in
proportion to the greater amount of discovery in such cases.

5. With what frequency is initial disclosure used? What are its effects? What
kinds of problems arise in initial disclosure?

The most controversial of the 1993 amendments is the revision of Fed. R. Civ. P.
(hereafter Rule) 26(a)(1), which permits each district to determine whether to require
attorneys to disclose specified types of information early in the litigation without requests
from opposing counsel. The rule drafters intended to achieve a number of outcomes,
including less formal discovery, lower litigation costs, and earlier settlements. Because
Rule 26(a)(1) permits districts, as well as attorneys by stipulation, to opt out of the rule, it
has been unclear how many cases have actually been subject to the rule, much less what
its impact has been.

Frequency of initial disclosure.

We found that over half of the attorneys (58%) who engaged in some discovery or
disclosure either provided or received initial disclosure in their case (Table 2). The vast
majority of attorneys (89%) who reported that initial disclosure occurred in their case
also reported other types of discovery, indicating that initial disclosure seldom replaces
discovery entirely.

Given the unexpectedly high incidence of initial disclosure, we examined whether
the cases in our sample might overrepresent the amount of disclosure. We concluded that
they do not, but also found, surprisingly, that more than a third of the attorneys in our
sample who had engaged in initial disclosure had litigated their case in a district
classified as having opted out of Rule 26(a)(1)’s requirements (Table 15). These data,
together with the finding that 58% of cases with some discovery also involved disclosure,
suggest that initial disclosure requirements may be more prevalent than some believe.

Effects of initial disclosure.

In general, initial disclosure appears to be having its intended effects. Among those
who believed there was an effect, the effects were most often of the type intended by the
drafters of the 1993 amendments. Far more attorneys reported that initial disclosure

their cases, not an objective measure. In the interests of readability, however, we use the shorthand
“complex case” and “contentious case.”
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decreased litigation expense, time from filing to disposition, the amount of discovery, and
the number of discovery disputes than said it increased them. At the same time, many
more attorneys said initial disclosure increased overall procedural fairness, the fairness of
the case outcome, and the prospects of settlement than said it decreased them (Table 17).

Multivariate analysis using docket information about the time from filing to
disposition supported attorneys’ reports that initial disclosure is associated with a
reduction in time from filing to disposition. Multivariate analysis, however, did not
confirm attorneys’ perceptions that initial disclosure was linked to a decrease in their
clients’ litigation costs (section VI).

Nonetheless, more than a third of the attorneys (37%) who participated in initial
disclosure identified one or more problems with the process (and generally with other
aspects of discovery in their cases). The most frequently identified problem was
incomplete disclosure (19% of attorneys who participated in disclosure). Relatively few
attorneys reported that disclosure requirements led to motions to compel, motions for
sanctions, or other satellite litigation (Table 18). Problems in initial disclosure arose more
frequently in cases involving large stakes and expenses or that were characterized as
complex or contentious.

6. With what frequency is expert disclosure used? What are its effects? What
kinds of problems arise in expert disclosure?

The 1993 revisions to Rule 26(a)(2) require attorneys, unless they stipulate otherwise, to
provide opposing counsel a list of expert witnesses and, when appropriate, a written
report summarizing the testimony to be offered by expert witnesses. Although it was
likely that preparation of a written report might increase litigation costs, the rule drafters
hoped it would enhance the amount of information available to each side and thus the
fairness of the litigation.

Frequency of expert disclosure.

We found that most attorneys (73%) in our sample did not engage in expert
disclosure. Of those who did, 71% said they provided an expert’s written report to the
opposing party (Table 19).

Effects of expert disclosure.

Like initial disclosure, expert disclosure appears to be having its intended effect,
albeit with an increase in litigation expenses for 27% of the attorneys who used expert
disclosure. That an expanded report may increase litigation expenses is not completely
unexpected. Indeed, what may be more surprising is that slightly more attorneys —31% —
reported decreased litigation expenses (Table 20).

Of the respondents who perceived an effect, far more said expert disclosure increased
both overall procedural fairness and the fairness of the case outcome than said it decreased
them. Many more also said expert disclosure increased pressure to settle than said it
decreased such pressure (Table 20).
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Of respondents in cases where expert disclosure took place, 27% reported problems
with expert disclosure. The most frequent problems cited by attorneys were that expert
disclosure was too brief or incomplete (13%), too expensive (9%), or not updated (9%)
(Table 21).

7. With what frequency are the other 1993 discovery rule amendments used
(meet-and-confer requirements, discovery planning, limits on deposition
conduct, and limits on interrogatories and depositions)? What are their effects?

The 1993 rule revisions also brought several other changes. We discuss three —the
requirement to meet and confer; the requirement to plan discovery; and the limits on the
number of depositions and deposition conduct. Overall, multivariate analyses found no
relationship between case-management activities and either litigation costs or the time
from filing to disposition. The factors most closely related to disposition time were the
monetary stakes in the case, the complexity of the case, the percentage of costs due to
depositions, and attorneys’ reports of billing on an hourly basis (section VI).

Meet and confer/discovery planning.

Amended Rule 26(f) requires parties to meet and confer to develop a proposed
discovery plan prior to the court’s scheduling conference, and amended Rule 16(b) in
turn directs courts to “enter a scheduling order that limits the time . . . to complete
discovery.”

In our sample, about 60% of the attorneys reported that they met and conferred with
opposing counsel. Most attorneys (72%) reported that a discovery plan was developed
for their case. As was the case with the disclosure provisions, the majority of attorneys
reported that meeting and conferring had no effect. The majority of those who reported
effects said the effects were of the type intended by the rule drafters. That is, the process
of meeting and conferring reduced overall litigation expenses, time from filing to
disposition, and the number of issues in the case (Table 22). It was also seen as
increasing overall procedural fairness and fairness of the case outcome.

Numerical limits on depositions.

The 1993 amendments revised Rule 30(a)(2)(A) to limit to ten the number of
depositions that may be taken without court approval. For our sample of cases, 75% of
attorneys who reported that depositions were used in their case said seven or fewer
individuals were deposed, well within Rule 30’s presumptive limit of ten depositions
(Table 24). Only 4% of attorneys reported that too many depositions were conducted in
their case (Table 25).

About 25% of the attorneys who had used depositions in the sample case (67% said
they had) reported problems with this discovery tool. The most frequent complaint (12%
of those who used depositions) was that too much time was spent on a deposition (Table
25). The median length of the longest deposition was four hours, and 25% of the longest
depositions took seven hours or more (Table 24).
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In 1991, the Advisory Committee considered but did not adopt a six-hour time limit
on depositions. Had this limit been in effect, it appears it would have affected about 30%
of the cases in our sample.

Deposition conduct.

In 1993, the Rules Committee also amended Rules 30(d)(1) and (3) to proscribe
using objections in an argumentative or suggestive manner, to limit attorneys from
instructing witnesses not to answer questions, and to provide consequences for other
unreasonable conduct. In our sample, a small number of attorneys reported problems in
three areas of deposition conduct: that an attorney coached a witness (10%), instructed a
witness not to answer (8%), or otherwise acted unreasonably (9%) (Table 25). These
responses suggest that the 1993 amendments have not entirely eliminated these problems.

8. With what frequency does document production occur? What kind of problems
arise in document production?

Anecdote has suggested that document production is one of the most costly parts of
discovery and is fraught with difficulties. As we will discuss shortly, it is not one of the
most expensive forms of discovery. However, it is the discovery device most frequently
used by attorneys (84 %) and the activity for which the highest percentage of attorneys
reported problems in their cases (44%).

The most frequently reported problems with document production were failure to
respond adequately (28% of those who engaged in document production) and failure to
respond in a timely fashion (24%) (Table 26). Those representing plaintiffs were more
likely to complain that a party failed to respond adequately, while those representing
defendants were more likely to complain that requests were vague or sought an
excessive number of documents. Problems with document production are more likely to
occur in high stakes, complex, or contentious cases, but a significant number of
problems also occur in non-complex, non-contentious, and low-stakes cases.

9. What are the expenses for specific discovery activities?

Depositions accounted for by far the greatest amount of discovery expense (median =
$3,500 in cases with depositions). The next most costly types of discovery were expert
discovery and disclosure (median = $1,375), document production (median = $1,100),
and interrogatories (median = $1,000). Less expense was incurred by initial disclosure
(median = $750) and meeting and conferring/discovery planning (median = $600)
(Table 28).

Document production, often said to be the most burdensome and costly part of
discovery, typically involved rather modest costs. Nonetheless, devoting higher
percentages of litigation cost to document production was related to higher total costs
(section VI).
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10. In the view of attorneys, what causes discovery problems? To what extent are
discovery problems due to judicial case management?

Among four types of attorney/client conduct that might have contributed to discovery
problems, attorneys were most likely to attribute problems to one or more attorneys’ or
parties’ intentional delays and complications; 55% of the attorneys cited this as a cause
of discovery problems. Smaller percentages attributed problems to lack of client
cooperation, pursuit of disproportionate discovery, or incompetent or inexperienced
counsel (Table 32).

When judges were involved in discovery, as they were for 81% of the attorneys in
our sample, they were far more likely to have been involved in the planning phase of
discovery than to have decided motions or imposed sanctions. The vast majority of
attorneys (83%) found no problems with the court’s management of disclosure or
discovery. While no single problem area had a high level of reported problems (Table
33), the most frequent specific complaints were that the time allowed for discovery was
too short (7%) and that the court was too rigid about deadlines (5%) (Table 33 and text).

11. Is nonuniformity in the disclosure rules a problem?

Although for some time there has been growing concern about nonuniformity in the
Federal Rules of Civil Procedure, those concerns became greater after 1993 when the
revisions to Rule 26 explicitly permitted districts to opt out of the rule’s initial disclosure
requirements. Since that time, an increasing number of voices among both the bench and
bar have asserted that nonuniformity in the discovery rules—and in the disclosure rules in
particular—is a serious problem and should be resolved.

That opinion is shared by the attorneys in our sample, at least with regard to
nonuniformity of disclosure across districts. A clear majority —60% — of the attorneys
with opinions on this subject said nonuniformity in the disclosure rules creates problems
(Table 34). Most said the problems are moderate, but attorneys who practiced in four or
more districts (10% of the respondents) are more likely than other attorneys to see such
problems as serious. Even these national practitioners, however, are more likely to label
the problems moderate than serious.

When asked about nonuniformity of disclosure requirements within districts,
about 25% of the attorneys said there are problems with nonuniformity of disclosure
rules within the district in which the sample case was filed. Almost half said there is
no significant lack of uniformity within the district in which their case was filed
(Table 34).

12. If change is necessary, what direction should it take? What changes would be
most likely to reduce discovery expenses? Should change occur now or later?

Given the concerns that have been raised about problems in discovery, the costs of
discovery, and the impact of nonuniformity, both judges and lawyers, as well as
policymakers within and outside each group, have asked what should be done. Are
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additional rule changes needed, for example? Or should judges and attorneys modify
their behavior in some way? We examined the question of change in several ways.

What kind of reform holds the greatest promise for reducing discovery problems?

In response to a list of thirteen changes that might potentially reduce litigation
costs, the most frequent choice by the attorneys was to increase the availability of
judges to resolve discovery disputes (54%). Adopting a uniform rule requiring initial
disclosure ranked second (44%), followed by two changes that tied for third place:
imposing sanctions more frequently and severely (42%) and adopting a civility code
(42%) (Table 35).

When we combined these thirteen response options into a more limited set, judicial
case management ranked first (63%), followed closely by changing attorney behavior
through sanctions or civility codes (62%) (Table 36).

The attorneys were then asked which of three approaches—more judicial case
management, further rule revisions, or attention to attorneys’ and clients’ economic
incentives —holds the most promise for reducing problems in discovery. About half the
attorneys said increased judicial case management holds the most promise. Only about
a quarter called for revising the rules to further control or regulate discovery, while the
other quarter called for addressing the need for changes in client/attorney incentives
(Table 37).

Do the discovery rules need to be changed? In what way should they be changed?

Although attorneys view judicial case management as the most promising approach
to reducing discovery problems, 83% nonetheless want changes in the discovery rules.
The desire for change centers on initial disclosure.

Regarding initial disclosure, a plurality of all respondents in the sample —41% —
favor a uniform national rule requiring initial disclosure in every district. Another 27%
favor a national rule with no requirement of initial disclosure and with a prohibition on
local requirements for initial disclosure. Close to a third —30% —favor the status quo.
Attorneys who participated in initial disclosure in the sample case were considerably
more likely to favor 