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I. INTRODUCTORY STATEMENT

Eight years have passed since the last major revision of
the discovery provisions of the Federal Rules of Civil Procedure.l
During those years there has been a substantial amount of writing
on the discovery rules.? While much of it has been aimed at
helping practitioners understand the rules, a large portion has
been critical in nature, examining how well the rules are
functioning, isolating their problem areas and making suggestions
for reform. It was the purpose of the study on which this Report
is based to survey and analyze that critical literature.

The Report's first section sets out in detail the scope
and methodology of the study. The second section identifies
two common threads which emerge from the literature as a whole.
The third section consists of a rule-by-rule analysis of the
dissatisfactions expressed with the discovery provisions and of
reforms proposed for those provisions. A final section briefly

summarizes the study's findings and conclusions.



IT. SCOPE AND METHODOLOGY

The study aimed to survey all critical literature on the
federal discovery rules published from January,1970 to the

present.3

It was hoped to uncover attitudes toward discovery of
scholars, practitioners,and lay people. Accordingly, not only

scholarly but professional and lay publications were canvassad,

Scholarly legal journals - The Index to Legal Periodicals

(ILP) served as the major "gateway" into materials in scholarly
journals. It was examined for the period 1970 through April,
1978. The headings that were searched were "discovery,"
"deposition," "interrogatory."and "pretrial procedure." Every
piece under each of these headings was read to determine
whether it expressed dissatisfaction with any element of the
current discovery rules or whether it proposed any reform of
those rules. Each piece expressing dissatisfaction or proposing
reform is briefly summarized in Appendix B of this report. &
xerox copy of each piece summarized in Appendix B is on file

at the University of Pennsylvania Law School.

While as might have been expected, there were instances in
which it was a matter of interpretation as to whether a givern
piece “"expressed dissatisfaction" with the rules, every attenmpt
was made to err on the side of inclusion in the group of pieces

represented in Appendix B. As a matter of completeness and for



potential utility in verification, Appendix C identifies and very
briefly summarizes all pieces under the searched ILP headings
dealing with civil discovery which neither express dissatisfaction
nor propose reform.

Three other sources were used to uncover relevant pieces in
scholarly legal journals. First, note was taken of materials
cited in the articles included in ILP. While in the vast
majority of cases these materials were themselves indexed in ILP,
a few pieces were not. These were read and, if appropriate,
included in the materials represented by Appendix B. Second,
since there is a lag time of at least a month between an article's
publication and its inclusion in ILP, a more current source--the
Contents of Current Legal Periodicals--was searched through the
issue of June, 1978 for the most recent articles on discovery.
Again, where appropriate, these pieces are included in Appendix B.

Third, since ILP has not consistently indexed Judicature, a

potentially rich source of discovery materials, volumes of that

journal for the period 1970-1978 were individually searched.

Bar association journals and publications - To the extent

that state bar association publications are included in ILP,
relevant pieces were of course identified in the search described
above. However, a substantial amount of bar association material
is not indexed in ILP; not all bar journals are included in its

index and of course non-journal materials (e.g., resolutions,
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reports, speeches) are not indexed there. Consultation with,
among others, the staff of the Cromwell Library of the American
Bar Foundation, revealed that there is in fact no comprehensive
national index of state bar materials. Accordingly, it was
decided to send a letter to all state and territorial bar
associations requesting them to forward any materials of
whatever sort--journals, speeches, etc.--that they had published
which are critical of current discovery procedures or which
suggest reform. The body of that letter is reproduced in
Appendix D, infra.

As of the date of this Report, responses to the letter
have been received from 17 bar associations. These responses
are reproduced in Appendix E, infra. Any pieces relevant to

this study are appropriately summarized in Appendix B, infra.

Non-legal journals - Several sources were used to gain

access to materials dealing with discovery in lay journals.

First, the Readers Guide to Periodical Literature was searched

for the period from 1970 to the present. The headings examired
were as follows: ‘"civil procedure," "justice, administratior of,"

"judges, " "courts-United States," "procedure," "eonduct of ccurt
proceedings," "United States-Supreme Court," and "videotape
recorders and recordings."

A second source was the New York Times Index. Headings

searched there, again from 1970 to the present, were "courts-
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United States-federal," '"courts-United States-general," and
"courts-United States-Supreme Court."”

Finally, access to lay material was sought through use of
"The Information Bank, " a computerized journal research service
whose data base includes many of the major American newspapers
and journals. The journals included in "The Information Bank"
data base are set out in Appendix F. Access to this system
is achieved through a search request using the system's
"thesaurus"”, basically a listing of subject matter headings
which the computer can search. After several experimental
search requests, a request was arrived at which instructed the
computer to search for all articles indexed under both
"Federal District Courts" and "Rules of Evidence and Trial
Procedure," The computer responded with abstracts of 53
articles. The printout of that response is on file at the
University of Pennsylvania Law School. Of the 53 articles,
only one appeared relevant; it was examined and included in the
materials indexed in Appendix B.

An effort was alsoc made to identify material on discovery
appearing in non-legal scholarly or "quasi-scholarly" journals.
Searches were made of the Social Sciences Index (S.S.I.), the
Social Sciences Humanities Index (S.S.H.I.), and The Public
Affairs Information Services Bulletin (P.A.I.S.B.). The

S.5.H.I. was searched for the period from January, 1970 through
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March, 1974. The S.S.I., which supercedes the S.S.H.I., was
searched from April, 1974 through June, 1978. The followinc
headings were examined under these two indices: "citizen
suits (civil procedure,)" "civil procedure," "conduct of court

proceedings," "court administration," "courts," "depositions,"
"discovery," "federal courts," "federal rules," "interrogatories,"
"judges, " "judgments,” "judicial process," "justice (administration
of)," "pretrial procedure," "procedure (legal)," "Supreme Court,"

"trial practice," and "videotape."

P.A.I.S.B. was searched for the period from January, 1970

through March, 1978. Headings searched were: '"civil proceduire,”
"courts," "judges," "Jjustice (administration of)," "legal procedure,"
"popular actions," "pretrial procedure," "trials," "United S:ates

(Supreme Court)" and "videotape (court use)."

Books - The card catalogue of the University of Pennsylvania's
Biddle Law Library was searched to identify any post-1969 books
dealing with discovery, The headings searched were "discovery,"

"eivil procedure," "pre-trial procedure,” and "court rules."

Federal Rules Decisions - West's Federal Rules Decisions

Reporter publishes selected presentations at judicial conferences
and the like. The F.R.D. index was searched for pieces on
discovery under the headings of "administration of jwtice,"

"civil procedure," "discovery," "pretrial procedure,"” and "rules."



Those pieces relevant to this study are included in Appendix B,

infra.

Legislative materials - The Index to Congressional

Publications and Public Laws, published by the Congressional
Information Service, was searched for hearings, reports or
other Congressional documents dealing with discovery. The
following headings were checked: "administration of justice,"
"civil procedure," '"courts of the United States," "federal
district courts," "Federal Judicial Center," "judicial reform,"
and "judicial conference." The index yielded code numbers

for potentially relevant material which were then checked in
the volume of abstracts accompanying each annual index. An
inspection of these abstracts yielded no material relevant

to the subject cof dissatisfaction with the current discovery
rules.

In addition, two other sources were checked. First, to
double-check the results yielded by searching the Index to
Congressional Publications and Public Laws, the Congressiocnal
Quarterly Weekly Report was examined; no relevant materials
were found. Second, the Congressional Record index was checkd®d
through the end of 1974, the year of the last annual cumulative
index. ©No discussion of possible reforms in the discovery

rules or of dissatisfaction with those rules could be found



in floor debates or in materials entered by Congressmen into
the record.

Telephone ingquiries were made to several staff members of
the Senate Judiciary Committee, the House Judiciary Committee
and the Criminal Justice Subcommittee of the House Judiciary
Committee, which has been given jurisdiction over the Federal
Rules of Civil Procedure. These conversations confirmed the
absence of relevant Congressional materials. A complete
description of the persons contacted may be found in Appendix G,

infra.

Miscellaneous - In order to identify relevant publications

not included in the searched indices, inquiries were made of
representatives of selected institutions as to whether they

knew of any additional material relevant to this study. The
institutions contacted include the Administrative Office of

the U.S. Courts, the American Bar Association Litigation

Section, the American Bar Foundation, the American Law

Institute, the Association of Trial Lawyers of America, the
Federal Judicial Center, the National Center for State Courte,

the National Commission for the Review of Antitrust Laws and
Procedures, the National Science Foundation, and the Office

for Improvements in Justice of the Department of Justice.

Appendix G lists the specific individuals who were talked to. Any
materials uncovered which were relevant are included in Appendix B.
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ITI. COMMON THREADS

It is difficult to identify any unifying theme in the post-1969
literature on discovery. While a few of the pieces take an
overarching look at discovery practice in general, most select for
analysis a single provision or a single aspect of a single
provision. Nevertheless, even if there is no single theme to the
literature, the materials do have enough in common to allow
identification of at least two common threads.

The first thread is in a sense a negative one, a reflection
of what is not in the materials rather than what is in them. The
materials contain no outcry for comprehensive and fundamental
revision of the federal discovery provisions. Commentators do
not sericusly guestion the notion that the basic framework of
pretrial discovery is a desirable one, that Rule l1l's goal of
securing the "just, speedy, and inexpensive determination of
every actionJQis served by a pretrial discovery scheme that looks,
at least in its broadest outlines much like the one we have now.
The reforms suggested are aimed at altering the existing system,
rather than at abandoning it altogether.

The absence of suggestions for truly radical reform may
reflect in part the commentators' sense that making such proposals
would be futile and in part a conservative "lawyerly" tendency

to favor incremental change rather than comprehensive reform.



Nevertheless, the literature's seeming acceptance of the Federal
Rules' basic discovery structure would appear to have some
significance. One can at least conclude that there is a conmon
assumption that, as Professor Moore's treatise notes, "the
future holds no retreat from [the rules'] general philosophy of
full disclosure."5

The second thread running through many of the surveyed
materials is that the potential for what is termed "abuse" cf
the discovery process is an increasingly serious problem in the
administration of the discovery provisions. While the 1970
amendments to Rule 37 were intended to deal more effectively
with problems of abusef;much of the post-1969 literature argues
that, as they have actually functioned, the rules have provided
inadequate abuse protection.

The abuse focused on by the literature is basically of
two kinds. First, there is a broad sense that in a substantial
number of cases there is "too much" discovery. One writer
observes that "[t]he pendulum has swung too far on the side of
free use of discovery techniques, and every litigant, attorney,
and judge familiar with the pre-trial scene today knows the
imbalance must be soon corrected.z And an attorney specializing
in Title VII job discrimination defense work contends that
"[dliscovery in Title VII cases frequently is so burdensome -~hat

employers often weigh the costs of preparing their responses

8
against the price of an early settlement." Several commentators
-10-



point to complex antitrust cases in which discovery produced
hundreds of thousands of documents, cost millions of dollars,
and took several years to complete.9 These commentators argue
that that level of discovery, motivated at times simply by
a desire to delay resolution of the case or to force the other
party to settle, may impede rather than secure the "just,
speedy, and inexpensive determination" of the litigation.
Although each side tends to focus on the abuses of the
other, this sense of "over-discovery" is apparently shared by
both plaintiffs' and defendants' bars. 8o, for instance,
presenting the plaintiffs' perspective in a symposium on discovery

appearing in the Antitrust Law Journal, Seymour Kurland, a

nationally known antitrust lawyer, commented that "we are presently
suffering the affliction of too much rather than too little
discovery.%o In that same symposium, Peter Byrnes, a defendants'
antitrust lawyer, noted that "the scope of discovery sought by
plaintiffs has reached staggering and wholly unmanageable
proportions.%lwhile of course, much of the surveyed literature
does not treat the "over-discovery" issue, it may be significant
that no writer offers significant opposition to the principle of
making increased efforts to deal with problems of "<:~ver-disc:overy.%'2
The agreement in the materials that there is a problem of

"over-discovery" is not, it should be noted, matched by agreement

as to what should be done about the problem. Some commentators

-11-



urge more vigorous judicial enforcement of the existing rules,
rather than changes in those rules. For instance, Professor
Moore's treatise argues that "for the most part [abuses that

do occur] can be met under the Rules by a more deft, appreciative,
and firm application of the Rules.%3 Those commentators who argue
that some modification in the rules is called for do not agree
among themselves as to what changes would be appropriate. Their
proposals, all discussed in the next section of this Report,
range from narrowing the scope of discoverable matter as set
forth in Rule 26(b) (1), to encouraging the use of pretrial
conferences in order to identify the issues before discovery
begins, to limiting the number of interrogatories that a party
can serve without making a special showing.

The second type of abuse addressed by much of the post-1969
literature is the problem of parties using delay, incompleteness,
and evasion in responding to opponents' discovery requests.
Perhaps reflecting a pro-defense bias, one antitrust defense
counsel views it as "the age-o0ld problem of plaintiffs refus:ng
(or avoiding) full and adequate responses to defendants' discovery

14
requests." Another practitioner notes '"the numerous practices

15
of evasion by a party served with interrogatories."
Suggestions as to how to deal with the problem of discovery

"avoidance" have focused on the sanction provisions of Rule 37.

Some writers point to gaps in coverage which remained even after

-12-



the 1970 revisions of Rule 37.18  Other materials in the literature
center not so much on these asserted gaps and the necessity for

rule revision as on a perceived failure by the judiciary to

utilize effectively the sanction scheme as it now stands. According
to one student commentator, “Although the Federal Rules provide
adequate sanctions against both the innocent and intentional

failure to comply with discovery requests, ... judicial reluctance
to employ these sanctions vigorously in the past has afforded much

latitude to parties intent on impeding 1itigation.“l7

The problems of "over-discovery" and "avoidance" are far more
complex than presented in this overview. Some of their complexities
will be discussed in the following section. It is sufficient
here simply to note that, grouped together as the problem of

"

"abuse," they constitute one of the two common threads going

through much of the post-1969 discovery literature.
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IV. RULE-BY-RULE ANALYSIS OF THE LITERATURE

This section of the Report analyzes in detail the relevant:
post-1969 discovery literature. Generally organized in confornity

with the rvules, 1t treats each rule in turn.

Rule 26: General Provisions Governing Discovery - Rule 26

articulates general standards governing all types of discovery.
Because of the vule's wide coverage, it has triggered more
commentary than any of the other discovery provisions. Each of

the rule's subdivisions will be treated separately.

Rule 26(al: Discovery Methods - Rule 26(a) sets forth the

permissible methods of discovery and provides that “the frequen:zy
of use of these methods is not limited." ©Nothing in the relevanat

literature expresses anv dissatisfaction with this provision.l8

Rule 26(bj): Scope of Discovery - Rule 26(b) has four

subdivisions dealing with the permissible scope of discovery.
The amount of commentary to which each has been subjected justiiies

treating them separately in this Report.

rule 26(b){l): Scope of Discovery; In General ~ Rule 26(b) (1)

"

provides in part that "[plarties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter

involved in the pending action, whether it relates to the claim

or defense of the party seeking discovery or to the claim or defense

-14~



of any other party. . . ." This provision's standard of "relevant
to the subject matter" has been attacked by those concerned with
what is referred to above as the problem of "over-discovery."

In concluding that "relevance is not a meaningful criterion of
discovery," Arthur Liman, a partner in a large New York law firm,
contends that the combination of the current standard with notice
pleading has led to the pleader being entitled "to pry almost any
information from his adversary."” 9Liman expresses dissatisfaction
with the courts having interpreted Rule 26 as expressly
"authorizing fishing expeditions 'so long as the fish may become
bait with which to catch admissible evidence."?oln reflecting on
the breadth of the current standard, Simon Rifkind, senior

partner in the same firm as Liman and a former federal judge,
suggests that "over-discovery" affects interests even more
fundamental than that of judicial efficiency: "A foreigner watching
the discovery proceedings in a civil suit would never suspect that

this country has a highly-prized tradition of privacy enshrined in

21
the fourth amendment.*

In terms of steps to be taken to deal with what is perceived
as an unduly broad general scope of discovery, four potential
approaches emerge from the literature. First, Judge Rifkind
suggests that it might be desirable to require that a litigant
make a showing of "probable merit" to his case before discovery

would be allowed to begin}uzAccording to Judge Rifkind,

~15-



implementation of this proposal would greatly limit those actions
instituted solely in the hope or expectation that discovery itself
will reveal a claim.23No commentators have reflected in print on
Rifkind's proposal and indeed, Rifkind himself has not developed
the proposal in the literature beyond a bare outline. It would
seem, though, that requiring a "probable merit" determination

in every piece of civil litigation would represent a substantial
burden on already overtaxed judicial resources. Moreover,
Rifkind's proposal deals neither with the problem of excessive
discovery by defendants nor with the issue of how to limit the
scope of discovery by those plaintiffs able to surmount his
"probable merit" barrier.

A second proposal for limiting the general scope of discovery
is offered by Arthur Liman, the New York attorney referred to
above. Liman suggests that it might be desirable to require that
"each discovery request carry a certificate that the proponernt
has good grounds to believe that all of the information sought
is necessary for trial preparation and that no more efficient
method of securing and preserving the evidence is available.'
Liman would provide that the lawyer seeking discovery be prerared
to justify his certificate. Inability to do so would subject him
to sanctions, including the payment of costs.

As is the case with Judge Rifkind's proposal, Liman's

suggestion has as yet elicited no response in the literature. It

~16~



would appear though that its successful implementation would be
hindered by the difficulty in making a judicial determination
either that no good grounds exist for requesting the information
in gquestion or that there is a more efficient means for getting
that information. Indeed, Liman himself concedes that adoption
of his proposal would be largely a symbolic "consciousness

o 25
raising" step.

The Special Committee for the Study of Discovery Abuse of
the American Bar Association's Section of Litigation (hereinafter
referred to as the "A.B.A. Special Committee") has proposed a
third and more direct method for narrowing the scope of discovery.
In a report issued in October, 1977 and approved by the A.B.A.
Board of Governors in December, 1977, the committee suggests that
Rule 26(b) (1) be amended to provide a discovery standard of
"relevant to the issues raised by the claims or defenses of any

26
party." As noted in the Committee Comments, the proposal
essentially substitutes "issues" for "subject matter" in the
current rulefr?While recognizing the difficulty in distinguishing
between "subject matter"” and "issues," the committee is
nevertheless persuaded that the proposal's adoption would at
least serve the purpose of "direct[ing] courts not to continue
the present practice of erring on the side of expansive discovery."

While the A_B.A. Special Committee's proposal has not been

comprehensively dealt with in the literature, there have been

-] 7=
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several published reactions to it. Francis R. Kirkham, a member
of the San Francisco bar who has been active in the area of
discovery reform, supported the proposal in a presentation before
the Second Circuit Judicial Conference.2? aAnd Messrs. Weyman I.
Lundquist and H. Stephen Schechtersboth San Francisco lawyers
active in litigation, have written in support of the proposal in

. s 0 ‘s .
the American Bar Association Journal? Additionally, Lundquist

and Schechter report that Attorney General Bell has commented as
follows on the proposed change: "I am particularly pleased with
the proposed change to Rule 26 which narrows the scope of
discovery to the 'issues raised.'“31 Finally, in what can only
be viewed as lukewarm support, the Committee on State and
Federal Rules of Procedure of the Virginia State Bar Association
favors restricting the scope of Rule 26(b) (1) but "doubts that the
proposed language will materially influence judicial interpretation."2
Vigorous opposition to the A.B.A. Special Committee prorosal
has come from Senior District Judge William H. Becker, cChairman
of the Board of Editors of the Manual for Complex Litigation.
Becker views the proposal as a return "toward the frustrating and
diverting sterile common law pleading system now rejected by
the legislative and judicial branches of all states and of the

33

Nation. Fearing that the substitution of "issues" for "subject
matter" in Rule 26(b)(l) would result in the abandonment of the

current scheme of "qualified notice pleading," Becker objects

-18-



strongly to what he sees as the proposal's requirement that
discovery be deferred until the issues in the case "are framed
by pleadings with particularity and are 'at issue.":'34 Referring
to the procedures suggested by the Manual for Complex Litigation,
he contends that the utilization of discovery as a means for
narrowing issues in combination with close judicial supervision
of discovery scheduling is a far better way for avoiding over-
discovery in complex litigation? Insofar as non-complex
litigation is concerned, Becker feels that devices such as
limiting the number of permissible interrogatories are far
preferable to limiting the general scope of discovery?6

The Advisory Committee on Civil Rules of the
Judicial Conference of the United States (hereinafter referred
to as the "Advisory Committee") in a Preliminary
Draft of Proposed Amendmentgiproposes another method of limiting
the general scope of discovery. The committee would delete the
language as to "subject matter" in the existing rule and thereby
establish a standard allowing discovery "regarding any matter,
not privileged, which is relevant to the claim or defense of the
party seeking discovery or to the claim or defense of any other
pa:rty.';38 Explaining its rejection of the A.B.A. Special Committee
proposal, the Advisory Committee expresses doubt that

"replacing one very general term [i.e., subject matter] with

another equally general one [i.e., issues] will prevent abuse

~19-



39
occasioned by the generality of language." Anxious to avoid

confusion and resultant litigation over the introduction of a
new term into Rule 26(b) (1), the committee proposes amendment
of the rule by deletion as opposed to addition of language.

Published only two and one half months ago, the
Advisory Committee's propnsal has yet to elicit any detailed
response in the literature. However, there may be more
similarities than differences between its proposal and that of
the A.B.,A. Special Committee. In particular, "relevant to
the claim or defense” and "relevant to the issues" may be
equally difficult to distinguish from "relevant to the subject
matter." If implemented, the Advisory Committee
proposal, like the A ,B.A., Special Committee proposal, might
depend for its effectiveness more on its conveying a "spirit"
of a more restrictive discovery scope than on the language in
the amended rule being in and of itself more limiting than
the present language.

There is an added and important point of similarity between
the Advisory Committee proposal and the A.B.A, Special
Committee proposal. As a corollary to the narrowing of the
general scope of discovery, both provide that on request of any
party, the court shall hold a conference on discovery matters.
The single prerequisite to the making of such a request is that

the requesting party, in the words of the Advisory

-20-



Committee proposal, state that he has made "a reasonable effort
with opposing counsel to reach agreement on the matters set forth

41 Sanctions are applicable to a party who without

in the request.”
good cause fails to cooperate in seeking a discovery plan by
agreement.42 Both proposals view a central goal of such
conferences as being the issuing of an order defining the issues,
setting forth a plan and schedule for discovery, and describing
the limitations, if any, to be placed on discovery.43 Thus, to
the extent that this mechanism is utilized, the issues for
discovery would be precisely defined by judicial order at an
early stage in the litigation.44

Two points are worth noting regarding the Advisory
Committee and the A.B.A. Special Committee proposals. First,
manifesting a concern for conserving judicial resources, the comments
accompanying both proposals indicate that failure of the parties to
agree on discovery matters without judicial intervention should be
excused "only rarely” and that discovery conferences thevefore
should be the exception rather than the rule.43 The threat of
sanction is expected to act as a prod toward agreement on discovery
matters, with a pretrial discovery conference guaranteed to either
party in the event of a failure, after good faith efforts, to
reach such agreement.

Second, it should be noted that the present Federal Rules of

Civil Procedure, and in particular Rules 16 and 26(c), do allow the

trial court to hold the type of pretrial conferences outlined

-21-
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in the two proposals. Indeed, several pieces in the surveyed
literature contain descriptions by district court judges of the
procedures they follow in holding just such conferences.46W&at
the proposals add to the current rules is first, a singling out
of pretrial discovery conferences which serves to underline a
concern that discovery be handled in an expeditious orderly
fashion. Second, and more important, while the present rules

give the trial judge the discretion to hold pretrial discovery

conferences, these proposals mandate the holding of such a
conference at the request of any party who has unsuccessfully
but in good faith attempted to resolve his discovery problerns
out of court. The proposals in effect allow a party, who at a
relatively early stage of the litigation is unable to resolve
discovery matters with his adversary, to "force" judicial

activity without seeking either a sanction or a protective crder.

Rule 26(b)(2): Insurance Agreements - Pursuant to a

1970 amendment, Rule 26(b) (2) provides that the existence and
contents of liability insurance policies are discoverable.
According to the Advisory Committee Notes accompanying the
amendment, "[d]isclosure of insurance coverage will enable
counsel for both sides to make the same realistic appraisal of
the case, so that settlement and litigation strategy are based

47
on knowledge and not speculation.”

-22-



Prior to the 1970 amendment, litigation and commentary
abounded on the issue of the discoverability of insurance
48 ) L
policies. However, since 1970 there has been relatively little
discussion of the issue in the literature and even less in the
way of criticism of the current rule.
One post-1969 piece, however, that does directly and

stridently attack the 1970 amendment appears in the July, 1970

49
issue of the Insurance Counsel Journal, There Michael A. Coccia,

a member of the Chicago law firm of Baker and McKenzie, sets
forth the position of the International Association of
Insurance Counsel (I.A.I.C.) on the just-adopted 1970 amendments.
With respect to the 26(b) (2) amendment, Coccia contends that the
discovery of insurance policies as a general matter would not
narrow the issues at trial nor would it be helpful in developing
evidence for trial; therefore, he argues, such discovery
"should not be allowed.§C)Coccia reports that the experience
of "many of the [I.A.I.C.'s] members" led them to believe that
"in most instances when a plaintiff and his attorney know that
high policy limits are available, a new wave of enthusiasm
takes over with the evident hope that some way, somehow, they
51

may realize the rainbow's end."

A 1970 piece by Peter A, Davis, an Ann Arbor, Michigan

lawyer, criticizes Rule 26(b) (2) in a more tentative, less direct

2
fashionfs In comparing the federal approach to that of Michigan

23
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state courts, which at least at that time, severely limited
the discovery of liability insurance policies, Davis finds

the federal approach preferable.53However, he also presents

an alternative which would allow courcs to make a case-Db/-
case determination as to whether discovery would be allowed.
His suggested criteria for making this determination include
factors such as a) relevance of the policy limits to issues
presented by the pleadings, b) the appearance of
uncollectability on the part of the defendant, and c¢) whether
liability has been admitted or established as a matter of law.54
In contrasting this alternative to Rule 26(b)(2)'s blanket
allowance of discovery, Davis, while opting for his apprcach,
concedes that the federal approach is "acceptable" and

admits that his case-by-case proposal could impose substantial
burdens on both court and litigant.SSHis preference for the
case-by-case approach seems at best marginal,.

Rule 26 (b) (2) might have been criticized as too limited
rather than as too expansive. As the Advisory Committee's
Notes to the 1970 amendment indicate, it does not extend
discoverability to non-insurance aspects of a defendant's
financial status.seHowever, the post-1969 literature reflects
no widespread outcry that the scope of 26(b)(2) be so extended.
The only piece surveyed advocating such an extension is an

article by two lawyers appearing in a 1970 issue of the
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57 . .
Hawaii Bar Journal. The article argues that "[i]t would appear

logical that if knowledge of insurance contributes to a
realistic appraisal of a particular case, so might discovery
of the general financial status of a defendant with no
insurance and no known assets.._'?'8 Acknowledging that the
reluctance of the Advisory Committee to make a defendant's
financial status discoverable stemmed from concerns for
privacy, the authors suggest that those concerns would best
have been accommodated by "reference to protective orders
[under Rule 26(c)] for undue harassment, rather than by
restricting applicability of the Rule.ég It may be, though,
that Rule 26(c), with its implicit grant of broad discretion to
trial judges to act or not act, would, standing alone, be an
inadequate guarantee that privacy interests would be
appropriately protected.

If the surveyed literature is any indication, then, there
is no widespread dissatisfaction with Rule 26(b} (2). The
position of the insurance industry was considered in the
deliberations of the Advisory Committee before the rule's
adoption, as was the argument that litigants' entire financial
status should be discoverable. Nothing in the post-1969
literature suggests that 26(b) (2} should be the subject of

. . . ... 60
extensive reconsideration at this time.
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Rule 26(b)(3): Trial Preparation; Materials - Repr-esenting

an effort to deal with the "work product" issue, Rule 26(b) [3) was
added to the rules in 1970. It allows a party to obtain discovery
of "documents and tangible things . . . prepared in anticipation of
litigation or for trial by or for another party or by or for that
other party's representative (including his attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that the
party seeking discovery has substantial need of the materials in
the preparation of his case and that he is unable without urdue
hardship to obtain the substantial equivalent of the materizls

by other means." It further provides that "in ordering discovery of
such materials when the required showing has been made, the court
shall protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation."”

The post-1969 literature contains substantial critical commentar:
on Rule 26(b)(3). Rather than attacking the fundamental rationales
behind the rule, the commentary, by and large, points to per:zeived
vagueness and gaps in the language of the provision. Each of

these problems will be dealt with in turn.
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A. One asserted point of vagueness in Rule 26(b) (3) is
in the term "substantial need." According to a student

commentator in the Columbia Journal of Law and Social Problems,

analysis of the reported cases decided in the first two years
after the amended rule's adoption suggests that "{[tlhe
definition of 'substantial need' appears to be the most
61

troublesome problem [in the work product areal." In support
of this position, the student points to several pairs of cases
presenting almost identical fact situations in which district
courts arrived at conflicting determinations as to whether the

62
"substantial need" test had been met.

While the "substantial need" standard has an element of
vagueness to it, it may be impossible to formulate an
acceptable, more precise standard. The "substantial need"
language itself was formulated in response to dissatisfaction
with the "good cause™" test proposed in the Preliminary Draft
of what became the 1970 amendmentsfé3 It may be that further
refinement of its meaning should be left to the development of
case law rather than to any further revision of the rule.
Indeed, with the literature after 1972 not reflecting any

current of dissatisfaction with the "substantial need" test,

that refining function may already be well under way.

B. A second vagueness perceived in Rule 26(b) (3} lies
in the phrase "prepared in anticipation of litigation or for

trial."” Only materials coming under this language are subjected
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to the discovery limitations of the rule.

Some critics contend that the rule provides no guidance
as to how to determine when materials are "prepared in
anticipation of litigation or for trial." The student
commentator referred ton just above points to cases with
similar fact situations in which conflicting determinations
were made as to whether Internal Revenue Service field agent

64

reports were "prepared in anticipation of litigation."

Writing in the Pittsburgh Law Review, another student commentator,

in analyzing a Pennsylvania rule with analogous language,
65
wakes similar observations. And two lawyers, writing in the

Hawaii Bar Journal, contend that the "revised rule has not

truly clarified the knotty problem of just when materials are
'prepared in anticipation of litigation or for trial,'ée None
of the critics suggest any amendment to the rule to deal with
the indefiniteness they see.

As was the case with the "substantial need" language
discussed above, it may be that, particularly when read with
the Advisory Committee's Notes§7the rule can do no more to
clarify the phrase "prepared in anticipation of litigation or

for trial." This problem too may better be addressed by

development of case law than by rule revision.

C. There is another difficulty which has been felt in

connection with the phrase "prepared in anticipation of
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litigation or for trial." Several critics find the phrase

unclear as to whether it applies to the discovery of materials
6

prepared by an attorney in preparation for prior litigation,

A Duke Law Journal student piece suggests that the provision

was drafted without consideration as to whether its protection
should extend beyond the litigation for which the materials in
. 69
guestion have been prepared.
Several suggestions have been offered as to how this

ambiguity in the rule should be resolved. For instance, the

Duke Law Journal ©Note argues that the applicability of the

rule in any given case should turn on whether "[u]nder the
circumstances existing at the time of the preparation of the
initial suit, [there would] have been in the mind of a
reasonable attorney a belief that there was a substantial
probability of significant subsequent litigation to which his

70
present work product would be relevant." And Professor Moore's

treatise argues that the rule's applicability should turn on
"whether the first action was complete and upon the relationship
71
between the first and second actions."
It is worth noting that federal courts have been far from

consistent in dealing with the "dual litigation” issue. Compare,

for instance, Midland Investment Co. v. Van Alstyne, Noel and Co.,

59 F.R.D, 134 (S.D.N.Y. 1973), adopting the standard suggested

by Professor Moore, with Duplan Corp. v. Moulinage et Retorderie

de Chavanos, 487 F.2d 480 (CA4, 1973), applying Rule 26(b)(3)
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to materials prepared for already terminated, unrelated

litigation, and with United States v. IBM, 378 F.Supp. 310

(S.D.N.Y. 1974), limiting application of the rules solely tc
materials prepared in anticipation of the instant litigatior.
In this case, it may be feasible to resolve the rule's
ambiguity by amending its language. Indeed, the drafting
would be relatively simple if one were to opt for either
blanket inclusion or blanket exclusion from the rule's coverage
of materials developed in preparation for prior litigation. It
would be more difficult if, say, either the middle ground
position of the Moore treatise or that of the Duke student
piece were adopted. However, it would appear that the ambiguity
is serious enough, the inconsistencies and dissatisfactions
substantial enough, and the potential for successful drafting
great enough that serious consideration should be given to

5
amending the rule.7‘

Rule 26(b)(4): Trial Preparation: Experts - Added to

the rules in 1970, Rule 26(b)(4) sets forth standards of
discoverability for "facts known and opinions held by experts

. . . and acquired or developed in anticipation of litigation or
for trial."” 1In order to aid analysis, the rather complex text

of the provision is set forth below:
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(4) Trial Preparation: Experts. Discovery of
facts known and opinions held by experts, otherwise
discoverable under the provisions of subdivision (b) (1)
of this rule and acquired or developed in anticipation of
litigation or for trial, may be obtained only as follows:

(A) (i) A party may through interrogatories require
any other party to identify each person whom the other
party expects to call as an expert witness at trial, to
state the subject matter on which the expert is expected
to testify, and to state the substance of the facts and
opinions to which the expert is expected to testify and
a summary of the grounds for each opinion. (ii) Upon
motion, the court may order further discovery by other
means, subject to such restrictions as to scope and such
provisions, pursuant to subdivision (b)(4)(C) of this
rule, concerning fees and expenses as the court may
deem appropriate.

(B) A party may discover facts known or opinions
held by an expert who has been retained or specially
employed by another party in anticipation of litigation
or preparation for trial and who is not expected to be
called as a witness at trial, only as provided in Rule
35(b) or upon a showing of exceptional circumstances
under which it is impracticable for the party seeking
discovery to obtain facts or opinions on the same subject
by other means.

(C) Unless manifest injustice would result, (i)
the court shall require that the party seeking discovery
pay the expert a reasonable fee for time spent in
responding to discovery under subdivisions (b)(4)(A)(ii) and
(b)(4)(B) of this rule; and (ii) with respect to discovery
obtained under subdivision (b)(4)(A)(ii) of this rule the
court may require, and with respect to discovery obtained
under subdivision (b)(4)(B) of this rule the court shall
require, the party seeking discovery to pay the other
party a fair portion of the fees and expenses reasonably
incurred by the latter party in obtaining facts and
opinions from the expert.

The post-1969 literature contains substantial critical
commentary on a number of aspects of Rule 26(b)(4). Again,

by and large, it is less the fundamental structure of the
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provision than its perceived ambiguities and gaps which are

subjected to attack.

A. A first issue discussed by the commentators

concerns whether the expert information covered by Rule 26(b) (4),
if embodied in documentary form, is also covered by the work-
product provisions of Rule 26(b)(3). Rule 26(b){(4) nowhere
mentions Rule 26(b) (3) while the beginning of Rule 26(b) (3)
provides that it is "subject to the provisions of subdivision
(b){4) of this rule."”

The commentary reflects a division of opinion on the issue.

One student piece, appearing in the University of Richmond

Law Review, looks at Rule 26(b)(3)'s explicit coverage of

"consultants” and argues that to the extent that a single
person can be considered both an "expert" and a "consultant”,
the documents produced by him in preparation for litigation
are protected both by Rule 26(b)(3) and Rule 26(b)(4):X31his
reading, supported by the holdings of several casesf%presents
the possibility that a document that would be discoverable
under Rule 26(b){(4) alone might not be discoverable under
Rule 26(b)(3) with its explicit requirement of "substantial
need."”

The position taken by the Richmond piece is vigorously
rebutted by Professor Michael H. Graham of the University of

Illinois Law School. Writing in the University of Illinois
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Law Forum?SGraham urges that any application of Rule 26 (b) (3)

to experts covered by Rule 26(b)(4) would be "clearly em:oneom*—s.'j:!6
In support of his position, he points to 26(b)(3)'s limiting
reference to 26(b)(4) and, more forcefully, to the portion of

the Advisory Committee's Notes to the 1970 amendments which

states that Rule 26(b)(4) "reject[s] as ill-considered the
decisions which have sought to bring expert information within

the work-product doctrine.z? A student piece in the Columbia
Journal of Law and Social Problems suggests agreement with the

78
position taken by Professor Graham.

Particularly in light of the Advisory Committee's Notes,
it would appear that Professor Graham has the best of the
argument in terms of the intent of the rule's authors. However,
with several courts applying Rule 26(b)(3) to expert information
even after publication of the Rules and Notes, amendment of the
rule to clarify the relationship between the two provisions

79
should be considered.

B. The manner in which the rule deals with the
discovery of experts whom the "other party expects to call . . .
at trial, " (Rule 26(b)(4)(A))has also been the subject of critical

commentary. The same Richmond Law Review student piece referred

to above observes, with some dissatisfaction, that 26(b) (4)(A)(ii)
provides a judge with no guidelines to use in deciding whether

to grant "further discovery by other means"” in addition to that
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mandated by 26(b)(4)(A)(i)%0 Reflecting on the same problem,
Professor Graham notes that "the few reported decisions {[on
26(b)(4) (A)(ii)] have taken widely divergent approaches.8"l He
sees the absence of guidelines in the provision not as an
oversight by the rulemakers but rather as the product of
compromise between those members of the Advisory Committee
favoring liberal discovery of expert witnesses and those

82

favoring, at most, restricted discovery.

The Richmond Law Review commentator offers no suggestion zs

to how the rule might be amended to deal with the problem he
sees. However, Professor Graham offers a comprehensive proposal
for amending Rule 26(b} (4) (A}, a proposal which treats not only
the "unguided discretion" issue of 26(b){4){(A)(ii) but also the
more fundamental difficulties that he has with 26(b)(4)(A)'s
restriction on discovery of expert witnesses. Graham's proposal
rejects the limitations on expert witness discovery in the
current provision and establishes in their place a right of
full discovery of experts expected to be called at trialgf3 The
proposal further provides that if the expert witness in
gquestion "relies in forming his opinion, in whole or in part,
upon facts, data, or opinions contained in a document or made
known to him by or through another person, a party also may

84
discover with respect thereto."

A comprehensive analysis of Graham's proposal is beyond

the scope of the present study. It is worth noting, however,
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that his dissatisfaction with the restrictions on discoverability
in 26(b)(4)(A) stems from several sources. First, he feels that
the interrogatory mechanism provided in 26(b)(4)(A)(i) is on
too many occasions an inadequate means for a party to prepare
his cross—-examination of an opponent's expert witness.85 Second,
the results of a questionnaire administered by Graham to a
broad range of judges and attorneys suggest to him that in
practice, "further discovery occurs voluntarily between counsel
without resort to the court."6 Adoption of his proposal,
according to Graham, would therefore, "reflect the actual
practice of the discovery of expert witnesses.g? Finally, Graham
notes that under Rules 703 and 705 of the Federal Rules of
Evidence, an expert may testify without prior disclosure of the
basis of his opinion and in certain circumstances may rely on
non-admitted and even non-admissible information to form an
opinioné.a8 Graham argues that the fact that these provisions
"significantly reduce the probability of an expert fully
disclosing the basis of his opinion on direct testimony at
trial,"” makes it clear that full discovery is necessary to
assure adequate opportunity to prepare for cross-examination
and rebuttale.g9 As his proposal reflects, this "adequate
opportunity" includes the ability to discover with respect to

"second tier" experts, i.e., experts on whose data an expert

. . . . . . 9
witness has relied in forming his opinion. 0
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Graham's proposal represents a substantial departure from
the current rule. The fact that the current rule is only
eight years old and has apparently not occasioned any widesrread
fundamental dissatisfaction may suggest that such a relatively
radical proposal should not be adopted at this time. Nevertheless,
the concerns that the proposal raises are clearly substantial
enough to be borne in mind in future deliberations on

Rule 26(b) (4).

C. With respect to the expert "retained or specially
employed by another party in anticipation of litigation or
preparation for trial and who is not expected to be calleil
as a witness," (emphasis added), Rule 26(b)(4)(B) allows
discovery only "upon a showing of exceptional circumstances
under which it is impracticable for the party seeking discovery
to obtain facts or opinions on the same subject by other means."
Although nothing in the literature seriously challenges the
need for some limitations on the discoverability of non-
witness experts, several commentators have noted the lack of
clarity in the rule--and the consequent split in the casesgaas
to whether the provision's "exceptional circumstances" test
must be met in order simply to discover the identity of the
other party's non-witness experts%2 One student commentator

argues that such discovery should be allowed "to alert a party

to the possible existence of information to which he may be
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entitled after making the necessary showing of exceptional
circumstances.23 Professor Graham, on the other hand, argues
that the identity of such experts should not be freely
discoverable, since it could lead to discovering counsel
attempting to contact his opponent's expert informally "to
obtain favorable information.?'4 The student's argument is more
persuasive; it would seem that the rule's underlying policy
of discouraging a party from relying on his opponent's work

in the preparation of his case would not be undermined by

95
allowing discovery of the identity of non-witness experts.

D. Rule 26(b)(4)(B) limits the discovery that it

allows to "experts retained or specially employed” by another
party. Indeed, the Advisory Committee's Notes accompanying
the 1970 amendments explicitly state that "the subdivision
precludes discovery against experts who were informally
consulted in preparation for trial, but not retained or
specially employed."96Accordingly, it becomes important to
distinguish between "retained or specially employed" experts
and "informally consulted" experts.

The need for this distinction has provoked two kinds of
criticism in the literature. First, there is some dissatisfaction
that the rules offer no guidelines on how to make the distinction?7

Second, Professor Graham suggests that there is no need for such

a distinction and that the rule should be amended to allow the
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same "exceptional circumstances" discovery of informally
consulted experts as is currently allowed for retained expe: ts.
According to him, there are at least some situations in which
the needs of the discovering party should outweigh a concern
that parties not be discouraged from informally consulting
experts?8

If the distinction between "retained or specially emplcyed"
and "informally consulted" is to be maintained, it may be very
difficult to formulate acceptable clar;fying language to be
inserted in the rule. Moreover, the practical need for
clarification by amendment is not clear; difficulties in
making the distinction have not been reflected in reported
District Court cases. In terms of the further issue of
whether the distinction should be done away with, Professor
Graham is convincing in arguing that the ban on discovery of

informally consulted experts should not be absolute.

E. The meaning of "retained or specially employed'
in Rule 26(b)(4)(B) has also been questioned in terms of its
applicability to experts who are permanent employees of a
party. Finding some support in the Advisory Committee's Notes

99
to the 1970 amendments, Professor Graham argues that "a
'specially employed' expert is properly interpreted as
encompassing a regular employee of the party who is designated

and assigned by that party to apply his expertise to a
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particular matter in anticipation of litigation or for trial."

On the other hand, a student commentator in the Wayne Law

Review contends that "specially employved" does not encompass

permanently employed experts, and suggests amendment of the
101

rule to cover such experts explicitly. There would seem to

be little reason not to have the provision cover permanently

emploved experts. To the extent there is a potential ambiguity,

a clarifying amendment would seem to be in order.

F. In addition to allowing the discovery of non-
witness experts on a showing of exceptional circumstances,
Rule 26(b)(4)(B) permits discovery of such witnesses "as
provided in Rule 35(b)." (Rule 35(b) deals with the discovery
of medical reports subsequent to a court-ordered medical or
physical examination.) Rule 26(b)(4)(A)'s treatment of
witness experts contains no such reference to Rule 35(b}),
leading Professor Graham to fear that courts might conclude
that "Rule 35(b) [has] no application to expert{s] . . . expected
to testify.}ozseeing no reason that 35(b) should not apply to
such experts and arguing from the Advisory Notes to the 1970
amendments that the rulemakers intended it to so apply,

Graham suggests amendment of the rule to so provide}o%ﬁis
proposal seems worthy of serious consideration.

G. Rule 26(b)(4) covers only those experts whose

information was acquired "in anticipation of litigation or for
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trial.” Two commentators note that the rule is silent about
those experts who may have relevant information not acquired
in anticipation of tria1}040f particular interest to these
commentators is the problem of the discoverability of such

an expert whose information, although relevant to the lawsuit,
was acquired through training and experience unrelated to the
litigation and who, prior to the requested discovery, ha;i had
no connection with the 1itigati0§?5 Both commentators identify
factors (e.g., need for the information, availability of the
information from other sources) which they feel should guide

a court in determining the discoverability of such an expert.
Both note that unfairness to the expert subjected to discovery
can be mitigated somewhat by an award to him of fees for time
spent in preparation for and at deposition. But of particular
importance here is the fact that neither propose an amendment
to the rules to deal with the problem. Both conclude properly
that the discretion given the trial judge in the current rules
to control discovery provides an adequate rule framework within
which satisfactory case law on the issue can develop.
Accordingly, neither feels that this "gap" in the coverage of

Rule 26(b)(4) is one that needs to be corrected.

Rule 26{c): Protective Orders - Under Rule 26(c, a

trial judge is given a broad measure of discretion in

controlling discovery. The only criticism in the literature
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directed at the provision is in the Columbia Journal of Law

and Social Problems student article referred to above, page 27

106
supra. The writer there is concerned about that part of the

rule which states: "If the motion for a protective order is
denied in whole or in part, the court may, on such terms and
conditions as are just, order that any party or person
provide or permit discovery." He argues that this language
leaves uncertain whether the mere denial of a protective order
(i.e., without any accompanying specific order compelling
discovery) still leaves a party free to resist answering until
an order compelling response is made or whether, as seems more
sensible, the refusal to grant a protective order is in itself
the equivalent of a court order compelling a responsé?? While
acknowledging that the question is not likely to arise often,
the writer suggests that this ambiguity be eliminated from the
rule.8 However, he cites no reported cases raising this

109
ambiguity and, given the further fact that no other piece in
the surveyed literature points to the issue as a problem,
amendment of the rule would not seem to be warranted.

While the literature expresses no further suggestion for
amendment of Rule 26(c), the absence in the rule of explicit
sanctions for excessive discovery requests has stimulated
efforts to revise the sanctions provisions of Rule 37. These

110
proposals are discussed later in this Report.
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Rule 26(d): Sequence and Timing of Discovery - This

rule allows discovery, absent a court order otherwise, to be
used in any sequence. Nothing in the literature expresses any

dissatisfaction with this provision.

Rule 26(e): Supplementation of Responses - This rule

sets forth the responsibility of a party to supplement his
response to discovery requests. Nothing in the literature

expresses any dissatisfaction with this provision.

Rule 27: Depositions Before Action or Pending Appeal -

This rule sets out the procedure to be followed when discove:y
is sought either before institution of an action or while an
appeal is in process. Nothing in the literature expresses any

dissatisfaction with this rule.

Rule 28: Persons Before Whom Depositions May Be Taken -

This rule provides that depositions may be taken before persons
authorized to administer oaths or persons named by the court.
Both the A.B.A. Special Committee and the Advisory

Committee propose that it be made clear in the rule that this
official need not remain at the deposition after the oath is
administered. While no other materials in the literature deal
with this issue, the proposal seems eminently sensible and

should be adopted.
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Rule 29: Stipulations Regarding Discovery Procedure -

This rule provides substantial scope for the parties to agree
among themselves as to the manner in which discovery will
proceed. Nothing in the literature expresses any dissatisfaction

with this rule.

Rule 30: Depositions Upon Oral Examination -~ This rule

sets forth the applicable procedures for the taking of oral

depositions. The search for ways to reduce the immense cost
11

of oral depositions %s reflected in the literature in two

proposed areas of reform,

A. Both the A.B.A. Special Committee and the advisory
Committee offer proposals to amend Rule 30 to allow
the taking of depositions by telephone without court order%lB
Under both proposals, any party objecting to such a deposition
could seek a court order requiring that the deposition be
taken in person. While Rule 29 of the current rules allows
parties to agree between themselves to telephonic depositions,
both proposals in effect put a burden of justification on any
114

party opposing such a deposition.

The use of telephonic depositions would help decrease the
costs of discovery. While, apart from the two committee
proposals, nothing in the literature explicitly advocates

amendment of the rules to encourage such depositions, the

proposals seem to be sound ones.
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B. The recording of depositions by other than
stenographic means is a second area in which amendment to —the
rule has been proposed. Rule 30(b) (4) currently requires +hat
the party seeking that a deposition be recorded by other than
stenographic means secure a court order so providing. Both
the A.B.A. Special Committee and the Advisory Committee
propose that this burden be shifted to the party opposing the

15

non-stenographic recordin%. The proposals of the two

committees provide that "[t]lhe notice . . . may provide that
. . 116

the testimony be recorded by other than stenographic means.”
Opposition to non-stenographic recording would be sustainec
according to the proposal when the court "deems [stenographic
recording] necessary to assure that the record of the

) 117
testimony be accurate."

The post-1969 literature on discovery is replete with
materials on non-stenographic recording of depositions, and on

118
videotape recording in particular. All the surveyed pieces
view the expansion of such recording in a favorable light,
arguing that problems of inaccuracy and susceptibility to
o119

tampering can be adequately dealt with. If the literature is
a true index of positions on the issue, encouraging the use of

non-stenographic recording seems to be a noncontroversial way

to lessen discovery costs.
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Rule 31: Depositions Upon Written Questions - Under

Rule 31 a litigant wishing to initiate a deposition upon
written guestions serves written notice on all parties.
Accompanying the written notice must be his written "direct”
interrogatories. The other parties have an opportunity to
prepare written cross-interrogatories. There is then a time
period in which redirect and recross guestions can be prepared.
The interchange of questions being complete, the party seeking
discovery forwards the set of gquestions to the officer selected
to administer the deposition. At the deposition, the officer
propounds all of the guestions and makes a verbatim record of
the answers.

The only piece in the literature expressing dissatisfaction
with the current rule is by John R.Schmertr, Jr., a professor
at the Georgetown University Law Center.O Schmertz is concerned
that the current rule does nothing to insure that the deponent
has not already seen the questions before the deposition is

121
administered. To the extent that the rule is intended to
preserve the spontaneity of the oral deposition in a far less
expensive mechanism, this failure is significant.

In terms of how to deal with the problem, Schmertz concludes
that when the deponent is a party, nothing can be done to
prevent his access to the questions prior to the deposition's

122
administration. It would, he argues, be almost impossible to
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enforce a prohibition on counsel showing submitted questions
to a party prior to administration of a deposition on written
question%.z3 However, when the deponent is not a party, Schmertz
contends that a ban on either party and on counsel for either
side "previewing" the questions for the deponent could be
effective. Accordingly, he proposes that the rule be amended
to provide just such a ban, violation of which would subject
the violator to a requirement "to pay all or part of the
reasonable expenses of an oral deposition of the non-party
deponent.}24

Schmertz's proposal is an intriguing one. On the one hand,
it may be that depositions on written questions are used so
infrequently that amendment of the provision would have no
impact. On the other hand, to the extent the proposal would
lead to decreased reliance on oral depositions, it could

represent a substantial savings in discovery costs.

Rule 32: Use of Depositions in Court Proceedings - Rule 32

details the extent to which depositions can be used in court

proceedings. Except for several technical amendments proposed

by the Advisory Committee which are primarily

designed to bring the rule into conformity with the Federal Fules
) 125 . . .

of Evidence, nothing in the literature expresses any

dissatisfaction with the rule or suggests any reform of it.
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Rule 33: Interrogatories to Parties - Rule 33 sets forth

the mechanism for the use of interrogatories as a discovery
device. The post-1969 literature contains a substantial amount

of critical material on several aspects of Rule 33.

A. Under Rule 33, interrogatories can be posed only to
another "party" in the litigation. This limitation has provoked
a great deal of debate as to whether absent class members in a
class action suit can be compelled to answer interrogatories.

In Brennan v. Midwestern United Life Insurance Co., 450 F.24

999 (c.A.7, 1971), the leading case on the issue, it was held
that absent class members are subject to service of
interrogatories provided that the court finds the interrogatories
to be "necessary or helpful” to the fair presentation and
adjudication of the suit and provided, further, that the

. . . 126 .
discovery is not being used to harass the absentees. Failure
of absent class members to respond, the court held, could result
. = ke » * Ly * I3 3 127
in them having their claims dismissed with prejudice.

Most of the commentators on the issue view it as a problem

to be resolved on the basis of Rule 23 and its policy rather
than on the basis of a narrow debate as to what "party" means

128
in Rule 33. A student commentator in the Yale Law Journal

notes that "to call a person a party or not is merely to state
a conclusion:; the gquestion is whether absent class members

129
should be subject to discovery, and if so, under what conditions."
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A variety of approaches to the problem, most of which are
not mutually exclusive, have been suggested. A student

commentator in the Duke Law Journal suggests that subjecting

absent class members to interrogatories may so threaten the

efficacy of the class action as a procedural device that such

interrogatories should be barred, with class members effectively
130

being viewed as non-parties under Rule 33. Another student

commentator, writing in the Fordham Law Review,is unwilling to

establish an absolute rule but would allow such interrogztories

131
only "under the most extraordinarv circumstances." Still a

third student writer suggests in the Journal of Public Law that

whatever the standard for posing interrogatories to absent
class members, the maximum sanction for failure to respond
should not be dismissal with prejudice but rather exclusion from
the class, thus allowing the class member to bring an

132

individual action if he wants to pursue the claim. -Finally,

a student in the Yale Law Journal urges that at least in

situations in which the interrogatories go to the issue of
damages as opposed to liability, utilization of a split tr-ial
could allow the limiting of interrogatories to the period
) 133
after liability is already established.
As varied as the suggested approaches are, none of the

materials in the literature suggest that Rule 33--or indeead

Rule 23--should be amended to deal with the problem. This is
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probably appropriate. The kind of rather delicate balancing of
competing policies involved in resolving the issue is likely
done most effectivelyv on a case-by-case basis. Unless one

were toO opt either for viewing absent class members simply as
parties or for totally barring interrogatories to them--neither
of which are desirable solutions--there may be little that an

amended rule can add in the way of clarity or precision.

B. Critics of "over-discovery" have focused wmuch of
their attention and attack on the potential for the abusive
utilization of extraordinarily large numbers of interrogatories.
A Dallas practitioner, for instance, points to one piece of
antitrust litigation in which the "initial wave" of
interrogatories constituted over 12,000 separate guestions.

He contends that such discovery techniques "if unchecked,

will undoubtedly ruin and make totally unusable what would

otherwise have been a step forward toward Jjustice in the
135

administrative process."

In terms of how to deal with the problem of excessive
interrogatories, one relatively straightforward suggestion has
been simply to limit the number of interrcgatories that a
party can ask without making some special showing of good
cause. Indeed, there are federal districts which have adopted

136

such a scheme as part of their local rules.

While passing references have been made in the literature
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to the feasibility of limiting the number of interrogatories
137
by rule, such proposals surprisingly have not been the subject
of comprehensive analysis. While the A.B.A. Special Committee
has proposed limiting the number of interrogatories that a
] 138 )
party may serve by right to 30, the Advisory Committee
in its Preliminary Draft has elected simply to leave the
. . ) 139

matter to the discretion of local districts. Reflecting a
still more negative position, the Committee on State and
Federal Rules of Procedure of the Virginia State Bar contends

. 140
that such a proposal is "unrealistic, hence unworkable."

It may be that the Advisory Committee's approach

to the problem is preferable at the present time. Allowing
district courts to experiment for a period with the limitation
of interrogatories might result in a more informed determination
several vears hence as to whether such limitations are effectivae
or whether, say, trial judges are as a matter of course

making “"good cause" determinations and allowing added

interrogatories.

C. In a provision added in 1970, Rule 33(b) provides
in part that "[aln interrogatory otherwise proper is not
necessarily objectionable merely because an answer to the
interrogatory involves an opinion or contention that relates
to fact or the application of law to fact." Two articles in.
the surveyed literature, noting the rule's implication that

there are some circumstances in which interrogatories as to
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opinions or contentions are objectionable, probe the issue
of how to distinguish between the objectionable and the non-

objectionable interrogatory. Writing in the North Carolina

Law Review, one student commentator suggests that the
appropriate criterion for distinguishing between the two is
whether the interrogatory "relates to an ‘'essential element'
141
of either party's claim or defense.” The student supports
his proposed criterion by pointing to what he sees as "the
purposes of interrogatories to supplement notice pleading
142

and to narrow and define the issues for trial." In an article

in the Marquette Law Review two practicing lawyers suggest

another criterion: "Would an answer serve any substantial
143 144 .
purpose?" They point in particular to the Advisory Committee's
statement that opinion and contention interrogatories "can
be most useful in narrowing and sharpening the issues, which
145
is a major purpcose of discovery."

In effect, both proposals appear to amount to suggestions
that if the intevrogatory at issue comes within the permissible
scope of discovery set out in Rule 26(b) (1), it should not be
held objectionable as an opinion or contention interrogatory.
If this is true, it would seem that the purposes of the
proposals could more easily be accomplished by simply deleting
the word "necessarily" from the current rule. Such a

deletion may well be warranted; there is nothing in the

Advisory Committee's Notes to the 1970 amendments to explain
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the word's being in the rule and its presence may be an

invitation to confusion and controversy.

D. In a more direct attack on Rule 33(b), the

International Association of Insurance Counsel (I.A.I.C.),

146
in an Insurance Counsel Journal article already referred to,

page 23 , supra, opposes the rule's approval of opinion
interrogatories. The article argues that "the net effect
of this rule . . . force[s] a shifting of the burden of
proof from the plaintiff onto the defendant in each case.%47
This c¢laim is an exaggerated one; the rule involves no such
shifting of burden. It may be, though, that the claim is simply
meant to convey dissatisfaction at the rule's providing for
disclosure of litigation positions that hitherto might have

been kept secret. However, in opting for disclosure, the rule

simply reflects the policy behind the very notion of discovery.

E. Under Rule 33(c) a party can substitute access to
his business records for answers to interrogatories if the
answers can be ascertained from the records and if "the burden
of deriving or ascertaining the answer({s] is substantially the
same for the party serving the interrogatory as for the party
served." In the mind of one antitrust lawyer, this provision
in practice has resulted in substantial abuse- "My
experience is that this well-intentioned device is too often

abused, especially when interrogatories are directed to the

-5 -



issue of violation. For example, when a large corporation is
asked whether meetings with competitors occurred, . . . it is
simply not responsive or productive to point to rows of file
cabinets and answer that if it happened the facts can be

148

found in the drawers."” And a student commentator in the

Columbia Journal of Law and Social Problems, motivated by the

same concerns, argues that the determination as to "who has
149
the greater burden" is inherently speculative. He concludes
that "[tlhere is no apparent or logical reason for exempting
interrogatories from the general policy that a party is
required to accept the 'burdens' of discovery as an incident
of the 1itigation.£50The student implies that Rule 33 (c)
should be repealed and that protective orders under Rule 26(c)
could deal adequately with abusive interrogatory requestsl.Sl
While the literature in the surveyed law journal articles
provides no further detailed analysis of the abuse potential
of Rule 33(c), the A.B.A. Special Committee and the Advisory
Committee do deal with the problem, both in the
same way. They propose an amendment which would require any
party electing to proceed under Rule 33(c) to "include
sufficient detail to permit the interrogating party to identify
readily the individual documents from which the answer may
be ascertained.%szwhile this proposal maintains the rule's

special treatment of interrogatories, it would, if effectively

enforced, reduce the chances of abuse.
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rule 34: Production of Documents and Things and Entry

Upon Land for Inspection and Other Purposes - Under Rule 34,

a party may reguire production of documents held by any other
party which are within the scope of "relevance" articulated
by Rule 26{(b}{l). A "good cause" requirement which was
formerly part of the rule was deleted in a 1970 amendment.

An amendment to the procedure followed under Rule 34 was
proposed recently to the Second Circuit Judicial Conference by
Robert Meserve, a former president of the American Bar
Association, and is now being considered by the Second Circuit
Commission on the Reduction of Burdens and Costs in Civil
Litigatioé?3 Meserve's proposal addresses his concern
a) that the buvdens of searching files can be excessive to a
party faced with a complex and extended request for production,
and b) that much time is wasted in litigating the issue of the
scope of a given request and the issue of whether the documents
submitted fulfill that request. His proposal gives the
requesting party the option of simply identifying the subject
matters on which he desires documents to be produced. Under
this option, the producing party would then identify the
location of such documents, i.e., the offices and files in

154
which they are contained. The requesting party would then
have the right to go through the files to discover the relevant
155

documents. According to Meserve, this option would lessen the

search burden on the discovered party, and, because of
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duplication of searching that he feels exists under the
current system, would also decrease the total search burden.156

In the event the requesting party did not elect the
option described above, he would, under Meserve's proposal,
proceed as under the present system with one significant
exception: "The courts would be directed to be far more
restrictive in their approach to imposing burdens on the
party making production."157 According to Meserve, if the
requesting party elects to have his opponent bear the burden
of searching its files, "it is equitable that that burden
be reduced.“lSB

Meserve's proposal is an interesting one. However, its
procedure is complex enough and its forecast results speculative
enough that it would seem wiser to allow localized experimentation
with some version of it than to immediately adopt it as part
of the Federal Rules.

The A.B.A. Special Committee apparently rejected proposals
to amend Rule 34 to deal with excessive discovery requests,
opting instead to rely on sanctions, see pages 58-64, infra, and
pretrial discovery conferences, see pages 20-22, supra,
to control the problem. However, the Special Committee--and
the Advisory Committee--did offer a proposal tc deal

with another problem that they perceived, the problem of a producing

party deliberately attempting "to burden discovery with volume
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159
or disarray." According to the Special Committee, "[i]t is

apparently not rare for parties deliberately to mix critical
16C

documents with others in the hope of obscuring significance."

The Special Committee's proposal provides that "[wlhen

producing documents, the producing partv shall produce them

as they are kept in the usual course of business or shall

organize and label them to corvespond with the categories in
16l

the request that call fo» their production." It would seem

that this proposal is an eminently sensible one.

Given the growing concerns with problems of "over-discover,"
it is somewhat surprising that Mr. Meserve's proposal is the
onlv one in the surveyed literature that suggests substantial
revision of Rule 34 to deal with over-discovery. It may be,
though, that, like the A.B.A. Special Committee, most
commentators feel that the problem can better be addressed

through devices such as limiting the general scope of discovery

and enhancing the sanction mechanism.

Rule 35: Phvsical and Mental Examination of Persons -

Under Rule 35, a couvrt, on a showing of good cause, may order a
party to submit to a physical or mental examination or to
produce any person in "[hisl custody" or "under [his] legal
control” for such an examination. Two pieces in the surveved
literature articulate dissatisfaction with the current rule.

The first, the article already referred to, page 23 supra,
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which expresses the position of the International Association

of Insurance Counsel, argues that the requirement that a

party produce persons under his "custody" or "legal control"”

is an unrealistic one since, if narrowly interpreted, it
could be read to "reguire a party to produce for examination
162
those persons who are, in fact, unavailable." The position
of the I.A.I,.C., is itself unrealistic since the Advisory Notes
to the provision state that "an order to produce [a] third
person imposes only an obligation to use good faith efforts
163
to produce the person.”
A second criticism of the rule comes from two lawyers

164
writing in the Hawaii Bar Journal. They suggest that the

rule is defective in not providing authority to compel the
physical examination of a corporate employee when the

165
corporation and not the emplovee is a party to the suit. No
other piece in the suvveved literature finds this to be a
substantial problem. Accordingly, the balance struck by the
rule between concerns for full disclosure and concerns for

lé6
privacy should probably not be disturbed.

Rule 36: Requests for Admission - Under Rule 36

admissions may be sought of other pa- ties. Thev are binding
only for puvposes of the pending litigation. The rule is
intended to "facilitate proof with respect to issues that

cannot be eliminated from the case, and . . . to narrow the
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issues by eliminating those that can be."

The only article expressing dissatisfaction with the rule

is the position paper of the International Association of
168 .

Insurance Counsel referred to above. That article argues that,
particularly insofar as Rule 36 does not prohibit requests for
admission of "ultimate" facts, it invades the province of thsa

9
trier of fact. Moreover, it contends that, in allowing
admissions to be sought with respect to the application of
law to fact, the rule treads too close to the seeking of

. 170
legal conclusions.

The law-fact-ultimate fact distinction that the I.A.I.C.
paper seeks to preserve seems not particularly helpful. To
the extent that the use of admissions can fairly expedite
litigation, they should be encouraged. The article's arguments

against the rule are not persuasive.

Rule 37: Pailure to Make Discovery: Sanctions - Rule 37

provides the major vehicle under the current rules for
controlling abuses in discovery practice. Consequently, several
aspects of the rule and its enforcement have been subjected to

substantial critical commentary in the post-1969 literature.

A. While Rule 37 provides a series of sanctions that can
be applied against a noncomplying party, that application is
discretionary with the court. Several pieces in the literature
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argue that trial courts have on the whole been too unwilling

to impose the sanctions at their disposal. After noting the

infrequency with which sanctions were imposed prior to the

1970 amendments, a 1972 student piece concludes that "[tlhere

is no suggestion in the ‘recent cases that the judges are any

more liberal in granting expenses than they were under the
171

prior practice.” In a more recent commentary, an antitrust

litigator writing in the Antitrust Law Journal criticizes

what he perceives as "the almost wholesale unwillingness of
172
the courts to employ the sanctions provided for in Rule 37."

And, as noted above, page 13 , supra, a student writer

in the Harvard Law Review, arguing that judges should adopt a

deterrence theory leading to & greater willingness to impose
sanctions, observes that "judicial reluctance to employ . . .
sanctions vigorously in the past has afforded much latitude
) 173

to parties intent on impeding litigation."

It is worth noting that in the past several years there
has been at least some sign that increased discovery abuse
has begun to undermine judicial reluctance to impose sanctions.

Perhaps most importantly, the Supreme Court, in affirming the

use of the sanction of dismissal in National Hockey League v.

Metropolitan Hockey Club, Inc., 427 U.S. 639 (1976), criticized

the notion that noncomplying parties, if given "one more chance,"
will comply in the future. The Court argued that imposition

of sanctions is important to deter other parties to other
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174
lawsuits from feeling free to disobey discoverv orders. This

statement from the Supreme Court might well serve as a prod
to lower courts to make more freguent use of Rule 37 sancticns.
None of the materials in the surveyed literature suggests
any way that Rule 37 might be amended to further encourage
judges to use their existing discretion to impose sanctions.
While it might be feasible to formulate such an amendment, it
will probably be developing case law and increasing experience
with discovery abuse that will provide the most encouragement

175
toward the effective utilization of discovery sanctions.

B. Several pieces in the literature express concern
that even after 1970 there remain types of discovery abuse
which cannot be dealt with through the use of discovery
sanctions. 1In a paper written at the University of Pennsylvania
Law School and currently circulating at the Department of

176
Justice, Mark Werner, citing a recent Fifth Circuit case, no<xes
that a failure to supplement responses is apparently not

) . 177 .
susceptible to Rule 37 sanctions. The failure of the rule to
provide sanctions against those who seek unnecessary discovery
is criticized in a North Carolina State Bar Quarterly piece

178
by the President of the A.B.A. And the Harvard Law Review

note referred to above, page 59 , supra, is critical of the
fact that even an egregious failure to comply with reasonable

discovery requests can generally be met as an initial matter
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only by an order to compel, thus providing little incentive
179

against engaging in preliminary delaying tactics. All these
"loopholes" in the rule seem deserving of serious concern.

While none of the surveyed law review articles suggests
ways to deal with these gaps in Rule 37's coverage, both thé A_B.A.
Special Committee and the Advisory Committee do
propose solutions. Using almost identical language, they
propose that the rule be amended to authorize the imposition of
sanctions if "any party or counsel . . . abuses the discovery

: : : o : 180

process in seeking, making or resisting discovery." This
"umbrella" provision would seem to eliminate all gaps, allowing

a court to impose sanctions in whatever context it observes

abuse.

C. Those who have complained about discovery abuse have
not exempted the United States government from their direct
attack. According to one litigator specializing in defending
Title VII actions, government discovery requests can be so
burdensome in such actions that "Title VII defendants are on
the fringes of trial in terrorem when the Equal Employment

181
Opportunity Commission is the antagonist." And a student

writer, having surveyed the case law in the area, observes that
"[olne factor which surfaces from a reading of both district
and appellate opinions is a pattern of resistance to, and abuse

182
of, discovery by governmental agencies." He concludes that
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"governmental agencies all too often resist reasonable

183
discovery." While the vast majority of the pieces dealing with
discovery abuse do not focus on governmental abuse in particularc,
the literature contains no suggestion at all that the government’s
pevformance in the area has been better than the average.

Under Rule 37 as it now stands, a trial court facing
discoverv abuse may be more limited in how it can react when
the offending partyv is the United States than when the
offending party is non-governmental. Rule 37(f) provides that
"[e]xcept to the extent permitted by statute, expenses and
fees mav not be awarded against the United States under this
rule.%84This limitation, in combination with the A.B.A. Special
Committee's general concern about governmental discovery
abuse, led the committee to propose that a novel type of
sanction against the United States be explicitly provided for
in the rule. Under the committee's proposal-concurred in by
the Advisory Committee §5the trial court would be
authorized "{iln an appropriate case . . . [to] . . . notify
the Attorney General of the United States in a public writing
that the United States, through its officers or attorneys,
has failed without good cause to cooperate in discovery or
has otherwise abused the discoverwy p:ocess.%86

The mate:-ials contain two somewhat tentative reactions to
the Special Committee proposal. The student writer referred

to just above views it as a "constructive attempt to induce

government attorneys to abide by the discovery rules" but
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observes, quite properly, that the effectiveness of a "public
writing” as a deterrent to discovery abuse "may depend in
large part upon the Attorney General's response to such public
reprimands.%87And the Committee on State and Federal Rules
of Procedure of the Virginia State Bar elected not to favor
the reform but rather to note simply in its Report that "[tlhe
188

Committee does not oppose this change."

The enormous amount of federal civil litigation in which
the government is involved, when combined with what may be a
special responsibility of government attorneys not to abuse
the judicial system, mandates that governmental discovery abuse
be minimi~red. Given what may be a unique responsiveness of
those involved in government to public disclosure of their
own wrongdoings, the mechanism proposed by the Special Committee
has promise as a deterrvent. At the least, it will bring
instances of abuse to the attention of the Attorney General
in a public way and will put pressure on him to act to control
his subordinates. Especially since the literature presents
no alte'native proposal for dealing specifically with the

problem of governmental discovery abuse, it would seem that

the A.B.A. Special Committee proposal is worthy of adoption.

D. Dissatisfaction with the perceived shortcomings of
Rule 37 has led some commentators to probe for alternative

vehicles through which sanctions might be imposed for abusive
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discovery. A 1977 student piece in the University of Chicago

189
Law Review points to 28 U.S.C. § 1927 as one such alternative.

The statute provides that "[a]ny attorney or other person
admitted to conduct cases in any court of the United States or
any Territory thereof who so multiplies the proceedings in
any case as to increase costs unreasonably and vexatiously may
be required by the court to satisfy personally such excess costs.”
wWhile acknowledging that the statute has been little used in
the past, the writer argues that it has "great promise as an
effective measure against attorney misconduct in federal
190

courts.”

With the same thought in mind, both the A.B.A. Special
Committee and the Advisory Committee have proposed
that Rule 37 make explicit that the sanctions it authorizes
are "{i]ln addition to [those] authorized . . . by Title 28,

191

U.8.C.§ 1927." This amendment would serve both to counter any
notion that Rule 37 sanctions are exclusive and to remind parties

and judges of the availability of §1%27 as an enforcement tool.

There seems little reason to oppose the proposal's adoption.

Rule 45: Subpoena - Rule 45 sets out the mechanism for

calling non-parties to testify at depositions and for compelling
them to produce documents. There is no expressed dissatisfaction
with the rule in the law journal literature; the Advisory

Committee, however, has proposed one relatively
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minor modification of the rule.

The committee proposes that it be made clear what is
sufficient to constitute the proof of service that the rule
requires. According to the proposal, the requirement would
be fulfilled by filing "a copy of the notice together with a
statement of the date and manner of service and of the names
of the persons served, certified by the person who made

132
service." The committee asserts that the absence of such a
clarifying provision has led to "results that vary from
193
district to district." It would seem that there is utility in
having a single understanding of what constitutes proof of
service; the proposed amendment would fulfill that function by

articulating simple and straightforward components of the

proof of service requirement.
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V. SUMMARY OF FINDINGS AND CONCLUSIONS

As reflected in the foregoing discussion and in the attached
appendices, the amount of post-1969 literature on discovery is
substantial. Most of the major discovery provisions have bezn
the subject of extensive critical analysis. By virtue of that
fact, a literature survey like the one on which this Report is
based can present an accurate picture of the perceived problam
areas in the current rules and the possibilities for reform.

It is worth underlining, though, that a literature survaey
should not be regarded as the equivalent of a carefully desijned
attitudinal study. And given the character of the literaturs
dealt with here, it would be particularly inappropriate to
claim that it can provide an accurate quantitative measure
of the precise attitudes of the practicing legal community
toward the current discovery provisions. Relatively little of
the post-1969 literatuvre has been produced by practicing
lawyers; the bulk of it has been written either by law students
or by members of law faculties. Apparently, practitioners
have in general not taken in great numbers to publishing
pieces - at least in the literature surveyed here - to express
their concerns about the efficacy of the current rules.

Notwithstanding the foregoing caveat, there is still a
series of conclusions - some of them already alluded to in

this Report - which can be drawn from the literature:
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A, As noted earlie%?dthere is no outcry in the
literature for wholesale abandonment of the scheme of the
current discovery rules. While many of the reforms proposed are
clearly more than trivial, they are not massive or comprehensive
in scale; they do not challenge the fundamental notion that

providing for relatively liberal discovery tends to further

rather than impede the goal of an effective system of justice.

B. The sense of there being a growing problem of
excessive discovery reqguests is conveyed by many of the
surveyed materials. While most of the cited examples of
abuse through "over-discovery" are those occurring in complex

. . 195 . .
litigation, the rule reforms proposed in the literature do not
) ) 196

by and large distinguish between complex and "simple" litigation.
The most promising reform proposals in the area of "over-
discovery" provide for a narrowing of the general scope of
discovery in combination with a reinforced sanction scheme and
an expanded opportunity for parties to seek - and be granted -

197
pretrial discovery conferences.

C. Concern that current mechanisms are inadequate to
deal with problems of evasion in parties' responses to opponents’'
discovery requests is also reflected in much of the literature.
In terms of dealing with the problem, bolstering the trial
court's capacity to sanction is viewed as the most promising

rule reform proposal.
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D. Until recently, the idea prevailed that it was
highly desirable to minimize judicial participation in the
discovery process; it was thought that the scheme provided in
Rules 26-37 served to allow the parties to conduct most pretrial
discovery effectively between themselves with judicial assicstance
limited largely to the issuance of protective orders, orders
compelling discovery,and sanctions. The perception of a
growing problem of discovery abuse has made this "minimal
intrusion" model less acceptable to a number of commentators.
Many of the surveyed materials advocate that participation by

198
the trial court at the discovery stage be increased. While
the central proposal for rule reform in the area is the
proposal of the Advisory Committee and A.B.A.
Special Committee for expanded availability of pretrial
199

discovery conferences, many of the commentators encourage judges
to use the rather broad discretion that they have under the
current rules to participate in a more active way in the
discovery proaeszsc.'D In short, the "minimal intrusion" model
seems to be giving way to a "measured intrusion" model. Wwhile,
as with the problem of "over-discovery," the rule reform
proposals make no distinction between complex and "simple"
litigation, those who advocate greater judicial activity tend

201
to focus their attention on complex litigation.
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E. Problems of "over-discovery" and "avoidance" are not
the only discovery issues about which there is concern. Asserted
elements of ambiguity and vagueness in the current rules have
led commentators to suggest clarification so that confusion

202
can be minimized. In a fewer number of areas, suggestions

203
have been offered to restructure parts of a given rule. The
importance of some of these "non-abuse" proposed reforms
should not be minimized; particularly where the years have

revealed imprecision and incompleteness in the rules,

modifications should be seriously considered.

Given discovery's central role in much litigation, it is
not surprising that it has been the subject of much critical
commentary. As is indicated in this Report, the literature is
of mixed quality, some parts of it extremely superficial and
simplistic but other parts both insightful and imaginative.
Looked at as a whole, however, the literature adequately
reflects both the problems and the possibilities involved
in attempting to formulate amended rules which more nearly
achieve the goal of securing the "just, speedy, and inexpensive

204
determination of every action,"
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VI. FOOTNOTES

Relatively minor revisions of Rules 27 and 30 were
made in 1971. Minor revisions of Rules 30 and 32
were made in 1972.

The provisions dealing in detail with discovery are
Rules 26 - 37 and Rule 45. Their full text is set
out in Appendix A. In addition, Rule 5 mentions
discovery in its articulation of the materials
reguired to be served on all parties and filed with
the trial court. See notel97 infra. Its text too
is presented in Appendix A.

1970 was chosen as the limiting date because the last
major revision of the federal discovery rules occurrec
in that year. It is worth noting, however, the
arbitrary element in the selection of any date. A
piece written in 1969 but delayed in publication only
because of journal scheduling would be within the
scope of this study,while an identical piece which was
promptly published would be outside the study's scope.

Fed. R. Civ. P. 1.

4 J. Moore, Federal Practice 926.02[3] (1976).

See Advisory Committee's Explanatory Statement Concerning

Amendments of the Discovery Rules, 48 F.R.D. 487, 538
(1970) (hereinafter cited as 1970 Advisory Committee's
Notes) .

McElroy, Federal Pre-trial Procedure in an Antitrust
Suit, 31 Southwestern L. J. 649, 681 (1977); See also
Complex Antitrust Cases: Need They Always Drag On,
Antitrust and Trade Regulation Report (BNA), No. 786,
p. AA-1 (Oct. 26, 1976).

Mazaroff, Surviving The Avalanche: Defendant's Discovery
in Title VII Litigation, 4 Litigation 14, 14 (Fall, 1977).

See, e.g., McElroy, Federal Pre-trial Procedure in an

Antitrust Suit, 31 Southwestern L. J. 649, 682 (1977); see
also Kohlmeier, One Delay After Another, National Journal,

Oct. 9, 1976, p. 1438.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Symposium, Discovery in Civil Antitrust Suits, 44 Anti-
trust L. J. 1, 3 (1975).

Id. at 24.

But c¢f. Kennelly, Pretrial Discovery - The Courts and
Trial Lawyers Are Finally Discovering That Too Much of
It Can Be Counterproductive, 21 Trial Lawyer's Guide
458 (1978).

4 J. Moore, Federal Practice %26.02([3] (1976).

Symposium, Discovery in Civil Antitrust Suits, 44 Anti-
trust L. J. 1, 25 (1975) (comments of Peter Byrnes).

McElroy, Federal Pre-trial Procedure in an Antitrust
Suit, 31 Southwestern L. J. 649, 683 (1977).

See e.g., Werner, Survey of Discovery Sanctions 47 (1978)
(unpublished paper on file at the University of Pennsylvania
Law School):; Spann, Abuse of Discovery: Some Proposed
Reforms, 25 North Carolina State Bar Quarterly 3, 5 (1978).

Note, The Emerging Deterrence Orientation in the Imposition
of Discovery Sanctions, 91 Harv. L. Rev. 1033, 1033-~1034
(1978).

While, as noted, the materials suggest no reform of
Rule 26(a), adoption of a proposal to amend Rule 33 to
limit the number of permissible interrogatories might
call for some revision of Rule 26(a). This Report's
discussion of such a proposal appears in the analysis
of Rule 33, infra at pages 49-50.

Liman, The Quantum of Discovery vs. the Quality of Justice;
More is Less, 4 Litigation 8, 8 (Fall, 1977); see also
Chilling Impact of Litigation, Business Week, June 6,

1977, p. 58.
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21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

Liman, The Quantum of Discovery vs. the Quality of Justice;
More is Less, 4 Litigation 8, 8 (Fall, 1977). The quc~-
tation used by Mr. Liman is from Kaufman, Judicial Cortrol
Over Discovery, 28 F.R.D. 37, iii at 115.

Addresses Delivered at the National Conference on the
Causes of Popular Dissatisfaction with the Administration
of Justice, 70 F.R.D. 79, 107 (1976) {(hereinafter cited
as Pound Conference).

Id.

.

5

Liman, The Quantum of Discovery vs. The Quality of Justice:
More is Less, 4 Litigation 8, 9 (Fall, 1977).

Id. at 58.

Report of the Special Committee for the Study of Discovery
Abuse, Section of Litigation, American Bar Association 2
(1977) (hereinafter cited as A.B.A. Special Committee
Report) .

Id. at 3.

%

Id.

Transcript of Remarks Made at the 1977 Second Circuit
Judicial Conference 94-95 (on file at the University of
Pennsylvania Law School).

Lundquist & Schechter, The New Relevancy: 2An End to Trial
by Ordeal, 64 A.B.A. J. 59, 60 (1978).

Id. at 61; see also Childs, Seeking a Better Way to Bust
Trusts, Washington Post, Dec. 20, 1977, p. 17; A Plan to
Cut Litigation, Interview with Griffin Bell, Business Week,
June 6, 1977, p. 60.

Report of the Virginia State Bar Committee on State and

Federal Rules of Procedure 3 (undated) (on file at the
University of Pennsylvania Law School).
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33.

34,
35,
36.

37.

38.
39.

40.

41.

42.

43.

44,

Becker, Modern Discovery: Promoting Efficient Use and
Preventing Abuse of Discovery in the Roscoe Pound
Tradition 20 (1978) (unpublished paper on file at the
University of Pennsylvania Law School).

id.
Id. at 20-21.

Id. at 27.

Preliminary Draft of Proposed Amendments to the Federal
Rules of Civil Procedure, Advisory Committee on Civil
Rules of the Judicial Conference of the United States
(1978) (hereinafter cited as Advisory Committee Report).
The draft, with accompanying comments, is reproduced at
the beginning of the May 15, 1978 Supreme Court Reporter
advance sheet (vol. 98, no. 14).

Id. at 6.
Id. at 10.

A.B.A. Special Committee Report 4; Advisory Committee
Report 7-9.

Advisory Committee Report 8. The analogous language in
the A.B.A. Special Committee Report requires a "certifi-
cation that counsel has conferred, or made reasonable
effort to confer, with opposing counsel concerning the
matters set forth in the request." A.B.A. Special
Committee Report 4.

A.B.A. Special Committee Report 4; Advisory Committee
Report 8-9.

A.B.A. Special Committee Report 4; Advisory Committee
Report 8.

The Committee on State and Federal Rules of Procedure

of the Virginia State Bar favors the proposal to make
a discovery conference available in certain circumstances
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45.

46.

47.

48.

49,

50.

51.

52.

53.

54.

on request of either party. See Report of the Virginia
State Bar Committee on State and Federal Rules of Pro-
cedure 3 (undated) (on file at the University of
Pennsylvania Law School).

A.B.A. Special Committee Report 7; see Advisory
Committee Report l1ll. Perhaps reflecting the same concern
for saving judicial time, none of the materials in the
surveyed literature advocate that the rules contain a
blanket absolute redquirement for pretrial discovery
conferences. Even those which endorse the expanded use
of such conferences recognize that "judicial discretion
dictates adapting the [use of such conferences] to the
particular case, with deviation or innovation where
necessary or desirable." Krupansky, The Federal Rules
are Alive and Well, 4 Litigation 10, 13 (Fall, 1977).

See Krupansky, The Federal Rules are Alive and Well,

4 Litigation 10 (Fall, 1977): Schwarzer, Managing Civil
Litigation: The Trial Judge's Role, 61 Judicature 400
(1978).

1970 Advisory Committee's Notes, 48 F.R.D. at 499.

See, e.g., the materials cited in 1970 Advisory Committee's
Notes, 48 F.R.D. at 498.

Coccia, The New Amendments to the Federal Rules of Civil
Procedure Relating to Discovery, 37 Ins. Couns. J. 334 (1970).

Id. at 339.
Id. at 339-340.

Davis, Pretrial Discovery of Insurance Coverage, 16 Wayne
L. Rev. 1047 (1970).

Id. at 1081.

Id. at 1081-1082.
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55.

56.

57.

58.

59.

60.

6l.

62.

63.

64.

65.

66.

Id. at 1081.
1970 Advisory Committee's Notes, 48 F.R.D. at 499.

Kroll and Maciszewski, Pre-trial Discovery: Change in
the Pederal Rules, 7 Haw. B. J. 48 (1970).

Id. at 51.
Id.

A student piece in the Insurance Law Journal suggests
that, when read with Rule 26(b) (1), Rule 26(Db)(2) seems
to allow the discovery of liability insurance policies
only to the extent that it is at least "reasonably
calculated to lead to the discovery of material which

is admissible." Martinez, Insurance: Discovery and
Evidence, 1971 Ins. L. J. 471, 475 (1971). The Advisory
Committee's Notes make clear that this is not the case.
1970 Advisory Committee's Note, 48 F.R.D. at 498-499.

Note, Federal Discovery Rules: Effects of the 1970
Amendments, 8 Colum. J. of L. & Soc. Problems 623, 629
(1972).

Id. at 629-630.

See Comment, Ambiguities After the 1970 Amendments to

the Federal Rules of Civil Procedure Relating to Discovery
of Experts and Attorney's Work Product, 17 Wayne L. Rev.
1145, 1160 (1971).

Note, Federal Discovery Rules: Effects of the 1970
2Amendments, 8 Colum. J. of L. & Soc. Problems 623, 630
(1972).

Case Comment, Gallaher v. Yellow Cab Company of Pgh:
A Guide to the Application of Rule 4011(d)'s "In Antici-
pation of Litigation?", 33 U. Pitt. L. Rev. 144, 150 (1971).

Kroll and Maciszewski, Pre-trial Discovery: Change in
the Federal Rules, 7 Haw. B. J. 48, 50 (1970).
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67.

68.

69.

70.

71.

72 .

73.

See 1970 Advisory Committee's Notes, 48 F.R.D. at 501.

See Note, Discovery of an Attorney's Work Product in
Subseguent Litigation, 1974 Duke L. J. 799; Case Comment,
SEC v. Nat'l Student Marketing Corp., Work Product
Immunity Inapplicable to Attorney-Defendant Where Work
Product is at Issue and Former Client is no Longer an
Interested Party in the Suit, 6 Loy. L. J. 447 (1975);
Case Note, Work-Product Privilege Extends to Subseguent,
Unrelated Litigation, 27 Vand. L. Rev. 826 (1974); 4 J.
Moore, Federal Practice %26.64[2] (1976).

Note, Discovery of an Attorney's Work Product in Subsequent
Litigation, 1974 Duke L. J. 799, 812.

Id. at 820 (emphasis in original).
4 J. Moore, Federal Practice %26.64[2] (1976).

Commentators have perceived two more minor gaps in Rule 26
(b) (3). First, looking at the rule's protection of any
materials prepared by a party's "representative", a
student note in the Wayne Law Review expresses concern
that the rule does not protect the work product of a
representative of a party's attorney. Comment, Ambiguities
After the 1970 Amendments to the Federal Rules of Civil
Procedure Relating to Discovery of Experts and Attorney's
Work Product, 17 Wayne L. Rev. 1145, 1160 (1971). It
seems unlikely, though, that a court would distinguish
between a representative of a party and a representative
of a party's attorney, if both are engaged in preparatory
work for the litigation in guestion. The same commentator

suggests that Rule 26(b) (3) be amended to apply to intangible

as well as tangible trial preparation materials. Id. at
1163. No other commentator offers the same suggestion and
it is apparently true that the discovery of intangible
"work product" is still governed by the doctrine of
Hickman v. Taylor, 329 U.S. 495 (1947). 4 J. Moore,
Federal Practice %26.64[1] (1976).

Comment, Discovery of Expert Information Under the Federal
Rules, 10 U. Rich. L. Rev. 706, 720 (1976).
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74. See Crockett v. Virginia Folding Box Co., 61 F.R.D. 312
(E.D. Va. 1974); Breedlove v. Beech Aircraft Corp.,
57 F.R.D. 202 (N.D. Miss. 1972).

75. Graham, Discovery of Experts Under Rule 26(b) (4) of the
Federal Rules of Civil Procedure: Part One, An Analytical
Study, 1976 U. Ill. L. F. 895 (hereinafter cited as

Graham I).
76. Id. at 926.
77. Id. at 926-927. The quoted portion of the 1970 Advisory

Committee's Notes appears in 48 F.R.D. at 505.

78. Comment, Federal Discovery Rules: Effects of the 1970
Amendments, 8 Colum. J. of L. & Soc. Problems 623, 633
n. 75 (1972).

79. As a policy matter, it would seem that the 26(b) (4)
restrictions on the discovery of experts are severe
enough that their supplementation with the further
complexities of Rule 26(b)(3) is not warranted.

80. Comment, Discovery of Expert Information Under the
Federal Rules, 10 U. Rich. L. Rev. 706, 715 (1976).
see also Blair, A Guide to the New Federal Discovery
Practice, 21 Drake L. Rev. 58, 63 n. 30 (1971).

81. Graham I at 923; see also Simon, Pretrial Discovery
of Expert Information in Federal and State Courts: A
Guide for the Expert, 5 J. of Police Science and
Administration 247, 253 (1977).

82. Graham I at 922.

83. Graham, Discovery of Experts Under Rule 26(b) (4) of
the Federal Rules of Civil Procedure: Part Two, An
Empirical Study and a Proposal, 1977 U. Ill. L. F.
169, 200 (hereinafter cited as Graham II).

84. Id.
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85.

86.

87.

88.

89.

90.

91.

92.

93.

94.

95.

96.

97.

98.

99.

Id. at 184; Graham I at 929-930.
Graham II at 184.

Id. at 200 (emphasis added).

Id. at 169, 196; Graham I at 896.
Graham II at 169-170.

Id. at 196-200.

Compare Perry v. W. S. Darley & Co., 54 F.R.D. 278
(E.D. Wis. 1971) with Sea Colony, Inc. v. Continental
Ins. Co., 63 F.R.D. 113 (D. Del. 1974).

See Graham I at 933; Comment, Discovery of Expert
Information Under the Federal Rules, 10 U. Rich. IL.. Rev.
706, 717 (1976); J. Moore, 4 Federal Practice 926.66|4]
(1977-78 Supplement to Volume 4).

Comment, Discovery of Expert Information Under the
Federal Rules, 10 U. Rich. L. Rev. 706, 717 n. 59 (1976).

Graham II at 202.

Professor Moore's treatise, too, supports the discover-
ability of the identity of retained non-witness experts.
J. Moore, 4 Federal Practice %26.66 (1977-78 Supplement
to Volume 4). While the Advisory Committee's Notes to
Rule 26(b)(4) state that a party may, upon a "proper
showing, " require his adversary to reveal the identity
of non-witness experts, the Notes provide no definition
of the phrase "proper showing." 1970 Advisory Committee's
Notes, 48 F.R.D. at 504.

1970 Advisory Committee's Notes, 48 F.R.D. at 504.

See Kroll and Maciszewski, Pre-trial Discovery: Change
in the Federal Rules, 7 Haw. B. J. 48, 51 (1970).

_Graham I at 940.

See 1970 Advisory Committee's Notes, 48 F.R.D. at 504.
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100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

110.

111.

112.

Graham I at 942.

Comment, Ambiguities After the 1970 Amendments to the
Federal Rules of Civil Procedure Relating to Discovery
of Experts and Attorney's Work Product, 17 Wayne L. Rev.
1145, 1167 (1971). See also Comment, Federal Discovery
Rules: Effects of the 1970 Amendments, 8 Colum, J. of L.
& Soc. Problems 623, 632 (1972).

Graham I at 915.
Graham II at 200.

Graham I at 936; Comment, Compelling Experts to Testify:
A Proposal, 44 U. Chi. L. Rev. 851, 868-872 (1977).

Both commentators recognize that the 1970 Advisory Com-
mittee's Notes deal with the expert whose information
was acquired because "he was an actor or viewer with
respect to transactions or occurrences that are part of

the subject matter of the lawsuit." 1970 Advisory Com-
mittee's Notes at 503. The Notes indicate that "[s]uch
an expert should be treated as an ordinary witness." Id.

Comment, Federal Discovery Rules: Effects of the 1970
Amendments, 8 Colum. J. of L. & Soc. Problems 623 (1972).

Id. at 635.

Id.

There have apparently been no reported cases subsequent
to the publication of the Columbia Journal of Law and

Social Problems piece which have found ambiguity in the
provision.

See pages 60-61 infra.

A.B.A. Special Committee Report 7-8, Advisory
Committee Report 12-13.

One estimate by a New York lawyer puts the cost of a
deposition in that city at $3,000 per lawyer per day.
A Quicker Route to Court, Business Week 84, 89
(December 5, 1977).
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113.

114.

115.

116.

117.

A.B.A. Special Committee Report 9; Advisory Committee
Report 14.

The A.B.A. Special Committee proposal and the Advisory
Committee proposal are not identical. The former
specifies that a motion to require that the deposition
be taken in the presence of the deponent shall be
granted "[i]f necessary . . . to assure a full right
of examination of any deponent."” A.B.A. Special
Committee Report 9. The latter articulates no grounds
for the granting of such a motion, providing only that
"the court . . . may, on motion of any party, require
that the deposition be taken in the presence of the
deponent." Advisory Committee Report 14.

It is worth noting that the Committee on State and
Federal Rules of Procedure of the Virginia State Bar
would favor amendment of Rule 30 only if it would provide
that "the burden to seek court approval [is] on the
proponent of the use of the telephone or electronic
recording device, rather than on his opponent to oppose
it." Report of the Virginia State Bar Committee on
State and Federal Rules of Procedure 5 (undated) (on file
at the University of Pennsylvania Law School). The Com-
mittee's approach seems unduly cautious. In most situa-
tions in which the discovering party would seek to depose
by telephone it is likely that telephonic depositions
could proceed without prejudice to either party. This
suggests that the Advisory Committee and the A.B.A.
Special Committee proposals represent an appropriate
treatment of the problem.

A.B.A. Special Committee Report 10; Advisory Committee
Report 15.

A.B.A. Special Committee Report 10; Advisory Committee
Report 14-15.

Advisory Committee Report 15. The analogous language

in the A.B.A. Special Committee Report is virtually
identical. See A.B.A., Special Committee Report 10.
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118. See Thornton, Expanding Video Tape Techniques in Pre-
trial and Trial Advocacy, 9 Forum 105 (1973); Salomon,
The Use of Video Tape Depositions in Complex Litigation,
51 Cal. State Bar J. 20 (1976); Kornblum, Videotape in

- Civil Cases, 24 Hastings L. J. 9 (1972):; Murray, Video-
taped Depositions: The Ohio Experience, 61 Judicature
258 (1978); Miller, Videotaping the Oral Deposition,

18 Practical Law. 45 (Feb. 1972); Case Comment, Trial
Judge May Deny Motion for Non-stenographic Deposition
Only When Particulars of Request Do Not Reasonably
Ensure Accuracy Equivalent to Stenographic Deposition,
26 South Carolina L. Rev. 753 (1975); Oral Depositions
to be Videotaped Under New Pennsylvania Court Rules,
57 Judicature 34 (1973).

119. But cf. Report of the Virginia State Bar Committee on
State and Federal Rules of Procedure 5 (undated) (on
file at the University of Pennsylvania Law School)
(supporting expanded use of non-stenographic recordings
but opposing shifting of burden in each case to the
party opposing such recording).

120. Schmertz, Written Depositions Under Federal and State
Rules as Cost-Effective Discovery at Home and Abroad,
16 Vill. L. Rev. 7 (1970).

121. Id. at 53.

122. Id. at 54.

123.

2

124. 1I4.

125. Advisory Committee Report 26-28.

126. 450 F.2d at 1005.

127. Id. at 1004-1006.

128. See, e.g., Case Note, Brennan v. Midwestern United Life
Insurance Co., 40 U, Cin. L. Rev. 842 (1971); Case Comment,
Absentee Class Members Subjected to Discovery and Claims
Dismissed for Failure to Respond, 1971 Duke L.J. 1007.

See also Gruenberger, Discovery from Class Members: A
Fertile Field for Abuse, 4 Litigation 35 (Fall, 1977).
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129. Comment, Requests for Information in Class Actions,
83 Yale L. J. 602, 605-606 (1974).

130. Case Comment, Absentee Class Members Subjected to
Discovery and Claims Dismissed for Failure to Respond,
1971 Duke L. J. 1007, 1014.

131. Case Note, Brennan v. Midwestern United Life Insurance
Co., 40 Fordham L. Rev. 969, 977 (1972).

132, Case Comment, Discovery Available Against Absent
Plaintiffs to a Class Action,21 J. Pub. L. 189, 200
(1972).

133. Comment, Requests for Information in Class Actions, 83
Yale L. J. 602, 616 (1974).

134. McElroy, Federal Pre-trial Procedure in an Antitrust
Suit, 31 Southwestern L. J. 649, 682 (1977).

135. Id. See also A.B.A. Special Committee Report 20.

136. A listing of those district courts with such a rule is
presented in Guyer, Survey of Local Civil Discovery
Procedures 23-26 (June,l1977) (Federal Judicial Center
Staff Paper).

137. ©See, e.g., Becker, Modern Discovery: Promoting Efficient
Use and Preventing Abuse of Discovery in the Roscoe Poind
Tradition 27 (1978) (unpublished paper on file at the
University of Pennsylvania Law School).

138. A.B.A. Special Committee Report 18.

139. Advisory Committee Report 29,

140. Report of the Virginia State Bar Committee on State and
Federal Rules of Procedure 3 (undated) {on file at the
University of Pennsylvania Law School). On the basis
of his experience, a member of the Trademark Trial and
Appeal Board suggests that adoption by the Board of a
limitation on the number of interrogatories that could
be asked without special leave would be unwise; the
Board, he asserts, would soon have to rule on "many
motions for leave to file additional interrogatories.”
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Bogorad, The Impact of the Amended Rules Upon Discovery
Practice Before the Trademark Trial and Appeal Board,
66 Trademark Rptr. 28, 38 (1976).

141. Comment, Opinion Interrogatories After the 1970 Amend-
ment to Federal Rule 33(b), 53 North Carolina L. Rev.
695, 700 (1975).

142. 1Id.
143, Schoone and Miner, The Effective Use of Written Inter-
rogatories, 60 Marg. L. Rev. 29, 48 (1976).

144. Id. at 49.
145. 1970 Advisory Committee's Notes, 48 F.R.D. at 524.

146. Coccia, The New Amendments to the Federal Rules of Civil
Procedure Relating to Discovery, 37 Ins. Couns. J. 334
(1970).

147. Id. at 365.

148. Symposium, Discovery in Civil Antitrust Suits, 44 Anti-
trust L. J. 1, 12 (1975).

149. Comment, Federal Discovery Rules: Effects of the 1970
Amendments, 8 Colum. J. of L. & Soc. Problems 623, 639
(1972); See also Figg, McCullough and Underwood, Uses
and Limitations of Some Discovery Devices, 20 Prac.
Lawyer 65, 74 (1974).

150. Comment, Federal Discovery Rules: Effects of the 1970
Amendments, 8 Colum. J. of L. & Soc. Problems 623, 639
(1972).

151. Id. at 639 n. 114.

152. A.B.A. Special Committee Report 19-20; Advisory
Committee Report 31. The rationale behind Rule 33(c)'s
allowing a limited shift in the burden of discovery
apparently lies in the enormity of the task that inter-
rogatories can present for a party to whom they have
been directed. See 1970 Advisory Committee Notes,

48 F.R.D. at 524.
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153.

154.

155.

156.

157.

158.

159.

160.

lel.

162.

163.

le4.

165.

Transcript of Remarks Made at the 1977 Second Circuit
Judicial Conference 107-112 (on file at the University
of Pennsylvania Law School). See Second Circuit Com-
mission on the Reduction of Burdens and Costs in Civil
Litigation, Proposed Local Rule (Draft of 4/10/78 on
file at the University of Pennsylvania Law School).

Transcript of Remarks Made at the 1977 Second Circuit
Judicial Conference 107.

Before the discovering party would be given access,
"[t]lhe party producing or his client [sic] would of
course be given the opportunity to review each . . .

file initially for privileged and proprietary materials."”
Id. at 109.

I

Id. at 110-111.

Id. at 109.

id.

i

.B.A. Special Committee Report 22.

1d.

Id. The amendment proposed by the Advisory Committee
has almost identical language. Advisory Committee
Report 34.

Coccia, The New Amendments to the Federal Rules of Civil
Procedure Relating to Discovery, 37 Ins. Couns. J. 334,
370 (1970).

1970 Advisory Committee's Notes, 48 F.R.D. at 529.

Kroll and Maciszewski, Pre-trial Discovery: Change in
+he Federal Rules, 7 Haw. B. J. 48 (1970)}.

Id. at 55.
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le66.

le7.

le8.

l169.

170.

171.

172.

173.

174.

175.

The issue was not overlocked by the 1970 Advisory
Committee. Its Notes indicate that Rule 35(a) "makes
no reference to employees of a party. Provisions
relating to employees in the State statutes and rules
. . appear to have been virtually unused." 1970
Advisory Committee's Notes, 48 F.R.D. at 529.

Id. at 531-532.

Coccia, The New Amendments to the Federal Rules of Civil
Procedure Relating to Discovery, 37 Ins. Coun. J. 334
(1970).

Id. at 373.

id.

Comment, Federal Discovery Rules: Effects of the 1970
Amendments, 8 Colum. J. of L. & Soc. Problems 623, 642
(1972).

Symposium, Discovery in Civil Antitrust Suits, 44 Anti-
trust L.J. 1, 25 (1975) (Remarks of Peter Byrnes): but

see Connolly, Holleman & Kuhlman, Judicial Controls and
the Civil Litigation Process: Discovery 25 (1978) (Federal
Judicial Center Report) (suggesting infrequency of imposi-
tion of sanctions is due more to attorneys' reluctance to
move for them than to judges' reluctance to impose them).

Note, The Emerging Deterrence Orientation in the Imposition
of Discovery Sanctions, 91 Harv. L. Rev. 1033, 1034 (1978).

427 U.S. at 643.

The reaction of one judge to excessive abuse is guoted

by a Texas attorney writing in the Southwestern Law
Journal. Apparently faced with a blatant situation of
abuse, the judge noted: "This case makes abundantly
clear that the supposedly self-executing federal dis-
covery rules are being abused. Apparently my prior policy,
which included a reluctance to use Rule 37 sanctions, has
not worked. Henceforth, I will embark on a different
course liberally using the full range of Rule 37 sanctions
in appropriate circumstances. My aim is to achieve maxi-
mum discovery with minimum involvement of this court.”
McElroy, Federal Pre-trial Procedure in an Antitrust Suit,
31 Southwestern L. J. 649, 683 (1977).
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176.

177.

178.

179.

180.

181.

182.

183.

184.

185.
186.

187.

188.

Britt v. Corporacion Peruana de Vapores, 506 F.2d 927
(1975) .

Werner, Survey of Discovery Sanctions 34 (1978)
(unpublished paper on file at the University of
Pennsylvania Law School).

Spann, Abuse of Discovery: Some Proposed Reforms,
25 North Carolina State Bar Quarterly 3, 5 (1978).

Note, The Emerging Deterrence Orientation in the
Imposition of Discovery Sanctions, 91 Harv. L. Rev.
1033, 1037 (1978).

A.B.A. Special Committee Report 23-24;
Advisory Committee Report 35.

Mazaroff, Surviving the Avalanche: Defendant's
Discovery in Title VII Litigation, 4 Litigation 14,
14 (Fall, 1977).

Werner, Survey of Discovery Sanctions 32 (1978) (un-
published paper on file at the University of Pennsylvania
Law School}.

Id. at 33.

The introductory phrase in Rule 37(f) is an implicit
reference to 28 U.5.C. {2412, which permits the awarding
of costs against the United States. The statutory
provision, however, does not extend its coverage to

"the fees and expenses of attorneys." 28 U.S.C. §2412.
See 4A J. Moore, Federal Practice, %37.07 (1976).

Advisory Committee Report 35-36.

A.B.A. Special Committee Report 24.

Werner, Survey of Discovery Sanctions 48 (1978) (un-
published paper on file at the University of Pennsylvania
Law School).

Report of the Virginia State Bar Committee on State and

Federal Rules of Procedure 5 (undated) (on file at the
University of Pennsylvania Law School).
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189. Comment, Sanctions Imposed by Courts on Attorneys Who
Abuse the Judicial Process, 44 U. Chi. L. Rev. 619
(1977) .

190. Id. at 623. Another student piece pointing to the
potential of 28 U.S.C. § 1927 as an enforcement
vehicle is Werner, Survey of Discovery Sanctions, 36-38
(1978) (unpublished paper on file at the University of
Pennsylvania Law School).

191. Advisory Committee Report 35. The analogous language
in the A.B.A. Special Committee Report is wvirtually
identical. A.B.A. Special Committee Report 23.

192. Advisory Committee Report 37.
193. Id. at 39.
194. See pages 9-10 supra.

195. See, e.g., Pound Conference, 70 F.R.D. at 203 (remarks
of Francis R. Kirkham); Symposium, Discovery in
Antitrust Civil Suits, 44 Antitrust L. J. 1, 4 (1975)
(remarks of Seymour Kurland).

196. See, e.g., Transcript of Remarks Made at the 1977
Second Circuit Judicial Conference 107-112 (remarks of
Robert Meserve) (on file at the University of Pennsylvania
Law School); Liman, The Quantum of Discovery vs. The
Quality of Justice: More is Less, 4 Litigation 8, 9 (Fall,
1977); Withrow and Larm, The "Big" Antitrust Case:
25 Years of Sisyphean Labor, 62 Cornell L. Rev. 1, 26
(1975).

197. While the text of this Report covers Rules 26-37 and
Rule 45, the concern with problems of over-discovery
has manifested itself in a proposal for revision of
Rule 5 as well. 1In general, Rule 5 requires that all
“"papers relating to discovery" be not only served on
each party but filed with the court as well. See F.R.
Civ. P. 5(a), 5(d). Both the A.B.A. Special Committee
and the Advisory Committee propose that unless the
court orders otherwise, the filing requirement not be
triggered until the papers in question are actually
used in the proceedings. A.B.A. Special Committee
Report 1, Advisory Committee Report 5.
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The rationale behind the suggested revisions is
reflected in the Advisory Committee Note to the
Advisory Committee proposal: "The

cost of providing additional copies of [discovery]
materials for the purpose of filing can be consider-
able, and the volume of discovery materials now
being filed presents serious problems of storage in
the clerk's office in some districts.*"

Advisory Committee Report 5.

198. See, e.g., Schwarzer, Managing Civil Litigation:
The Trial Judge's Role, 61 Judicature 400 (1978):
Krupansky, The Federal Rules are Alive and Well,
4 Litigation 10 (Fall, 1977); Withrow and Larm,
The "Big" Antitrust Case: 25 Years of Sisyphean
Labor, 62 Cornell L. Rev. 1, 26-27 (1976).

199. See pages 20-22 supra.

200. See, e.g., Schwarzer, Managing Civil Litigation:
The Trial Judge's Role, 61 Judicature 400, 403 (1978):
Symposium, Discovery in Civil Antitrust Suits, 44
Antitrust L. J. 1, 25 (1975) (remarks of Peter Byrnes).

201. See, e.g., Symposium, Discovery in Civil Antitrust Suits,
44 Antitrust L. J. 1, 25 (1975) (remarks of Peter Byrnes);
Withrow and Larm, The "Big" Antitrust Case: 25 Years of
Sisyphean Labor, 62 Cornell L. Rev. 1, 26 (1976).

202. See, e.g., the discussion and sources cited at pages
26-29 supra.

203. See, e.g., the discussion and sources cited at pages
33, 53-54 supra.

204, Fed. R, Civ. P, 1.
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APPENDIX A

Rule 5. Service and Filing of Pleadings and Other Papers.

(a) Service: WHEN REQuUIRED. Except as otherwise provided in
these rules, every order required by its terms to be served, every plead-
ing subsequent to the original complaint unless the court otherwise
orders because of numerous defendants, every paper relating to dis-
covery required to be served upon a party unless the court otherwise
orders, every written motion other than one which may be heard ex
parte, and every written notice, appearance, demand, offer of judg-
ment, designation of record on appeal, and similar paper shall be
served upon each of the parties. No service need be made on parties in
default for failure to appear except that pleadings asserting new or
additional claims for reﬁef against them shall be served upon them in
the manner provided for service of summons in Rule 4.

In an action begun by seizure of property, in which no person need
be or is named as defendant, any service required to be made prior to
the filing of an answer, claim, or appearance shall be made upon the
person having custody or possession of the property at the time of its
seizure.

(b) Same: How MapE. Whenever under these rules service is
required or permitted to be made upon a party represented by an
attorney the service shall be made upon the attorney unless service
upon the party himself is ordered by the court. Service upon the
attorney or upon a party shall be made by delivering a copy to him or
by maifing it to him at his last known address or, if no address is
known, by leaving it with the clerk of the court. Delivery of a copy
within this rule means: handing it to the attorney or to the party; or
leaving it at his office with his clerk or other person in charge thereof;
or, if there is no one in charge, leaving it in a conspicuous place therein;
or, if the office is closed or the person to be served has no office, leaving

it at his dwelling house or usual place of abode with some person of
suitable age and discretion then residing therein. Service by mail is
complete upon mailing.

(c? SaMme: NuMeroUs DEFENDANTS. In any action in which there
are unusually large numbers of defendants, the court, upon motion or
of its own initiative, may order that service of the pleadings of the
defendants and replies thereto need not be made as between the
defendants and that any cross-claim, counterclaim, or matter consti-
tuting an avoidance or affirmative defense contained therein shall be
deemed to be denied or avoided by all other parties and that the filing
of any such pleading and service thereof upon the plaintiff constitutes
due notice of it to the parties. A copy of every such order shall be
served upon the parties in such manner and form as the court directs.

(d) Fining. All papers after the complaint required to be served
upon a party shall be filed with the court either before service or
within a reasonable time thereafter.

(e) Fruine Wit THE Courr DEeriNep. The filing of pleadings
and other papers with the court as required by these rules shall be
made by ﬁlinithem with the clerk of the court, except that the judge
may permit the papers to be filed with him, in which event he shall
ntgt% th(;,reﬁn the filing date and forthwith transmit them to the office
of the clerk.

%As ame)nded Jan. 21, 1963, eff. July 1, 1963; Mar. 30, 1970, eff. July
, 1970.
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Rule 26. General Provisions Governing Discovery.

(a) Discovery METHODS. Parties may obtain discovery by one or
more of the following methods: depositions upon ora} examination or
written questions; written interrogatories; production of documents
or things or permission to enter upon land or other property, for in-
spection and other purposes; physical and mental examinations; and
requests for admission. Unless the court orders otherwise under sub-
glvisi?in (c) of this rule, the frequency of use of these methods is not
mited.

(b) Scorr or Discovery. Unless otherwise limited by order of the
f?()llllrt in accordance with these rules, the scope of discovery is as
ollows:

(1) In General. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in tﬁe pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature,
custody, condition and location of any books, documents, or other
tangible things and the identity and location of persons having
knowledge of any discoverable matter. It is not ground for ob-
jection that the informetion sought will be inadmissible at the
trial if the information sought appears reasonably calculated to
lead to the discovery of admissible evidence.

(2) Insurance Agreements. A party may obtain discovery of
the existence and contents of any insurance agreement under which
any person carrying on an insurance business may be liable to
satisfy part or all of & judgment which may be entered in the ac-
tion or to indemnify or reimburse for payments made to satisfy
the judgment. Information concerning the insurance agreement
13 not by reason of disclosure admissible in evidence at trial. For
purposes of this paragraph, an application for insurance shall
not be treated as part of an insurance agreement.

(3) Trial Preparation: Materwals. Subject to the provisions of
subdivision (b)(4) of this rule, a party may obtein discovery
of documents and tangible things otherwise discoverable under
subdivision (b){1) of this rule and prepared in anticipation of
litigation or for trial by or for another party or by or for that
other party’s representative (ineluding his attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that
the party seeking discovery has substantial need of the materials
in the preparation of his case and that he is unable without undue
hardship to obtain the substantial equivalent of the materials
by other means. In ordering discovery of such materials when the
required showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions, opinions, or
legal theories of an attorney or other representative of a party
concerning the litigation.

A party may obtain without the required showing a statement
concerning the action or its subject matter previouslg made by
that party. Upon request, a person not a party may obtain with-
out the required showing a statement concerning the action or
its subject matter previously made by that person. If the request
is refused, the person may move for a court order. The provisions
of Rule 37(a)(4) apply to the award of expenses incurred in
relation to the motion. For purposes of this paragraph, a state-
ment previously made is (A) a written statement signed or
otherwise adopted or approved by the person meking it, or (B)
a stenographic, mechanical, electrical, or other recording, or a
transcription thereof, which is a substantially verbatim recital
of an oral statement by the person making it and contemporane-
ously recorded.
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(4) Trial Preparation: Ezperts. Discovery of facts known and
opinions held by experts, otherwise discoverable under the provi-
sions of subdivision (b){1) of this rule and acquired or developed

"in anticipation of litigation or for trial, may be obtained only as
follows:

(A) (1) A party may through interrogatories require any
other party to identify each person whom the other party
expects to call as an expert witness at trial, to state the

sugject matter on which the expert is expected to testify,

and to state the substance of the facts and opinions to which
the expert is expected to testify and a summary of the
grounds for each opinion. (ii) Upon motion, the court may
order further discovery by other means, subject to suc
restrictions as to scope and such provisions, pursuant to
subdivision (b){4)(C) of this rule, concerning fees and ex-
penses as the court may deem appropriate.

(B) A party may discover facts known or opinions held by
an expert who has been retained or specially employed by
another party in anticipation of litigation or preparation for
trial andp who is not expected to be called as a witness at
trial, only as provided in Rule 35(b) or upon a showing of
exceptional circumstances under which it is impracticable
for the party seeking discovery to obtain facts or opinions
on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court
shall require that the party seeking discovery pay the expert
a reasonable fee for time spent in responding to discovery
under subdivisions (b){(4)(A)(ii) and (b){(4)(B) of this rule;
and (ii) with respect to discovery obtained under subdivision
(b)(4)(A)(i1) of this rule the court may require, and with
respect to discovery obtained under subdivision (b)(4)(B)
of this rule the court shall require, the party seeking dis-
covery to pay the other party a fair portion of the fees and
expenses reasonably incurred by the latter party in obtain-
ing facts and opinions from the expert.

(¢) ProrecTive OrpERs. Upon motion by a party or by the person
from whom discovery is sought, and for good cause shown, the court
in which the action is pending or alternatively, on matters relating
to a deposition, the court in the district where the deposition is to be
taken may make any order which justice requires to protect a party
or person {rom annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following: (1) that the
discovery not be had; (2) that the discovery may be hed only on
specified terms and conditions, including & designation of the time or
place; (3) that the discovery may be had only by a method of discovery
other than that selected by the party seeking discovery; (4) that cer-
tain matters not be inquired into, or that the scope of the discovery
be limited to certain matters; (§) that discovery be conducted with no
one present except persons designated by the court; (6) that a deposi-
tion after being sealed be opened only by order of the court; (7) that
a trade secret or other confidential research, development, or commer-
cial information not be disclosed or be disclosed only in a designated
way; (8) that the parties simultaneously file specified documents or
information enclosed in sealed envelopes to be opened as directed by
the court. If the motion for a protective order is denied in whole or in
part, the court may, on such terms and conditions as are just, order
that any party or person provide or permit discovery. The provisions
of Rule 37(a)(4) apply to the award of expenses incurred in relation
to the motion.

(d) Sequence anp Timing oF Discovery. Unless the court upon
motion, for the convenience of parties and witnesses and in the inter-
ests of justice, orders otherwise, methods of discovery may be used in
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any sequence and the fact that a party is conducting discovery,
whether by deposition or otherwise, shall not operate to delay any
other party's'discovery.

(e) SUPPLEMENTATION oF REsPonses. A party who has responded
to a request for discovery with a response that was complete when
made is under no duty to supplement his response to include infor-
mation thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his
response with respect to any question directly addressed to (A)
the identity and location of persons having knowledge of discover-
able matters, and (B) the identity of each person expected to be
called as an expert witness at tria], the subject matter on which
1e 35 expected to festifv. and the substanrce of his testimony.

LATOLEN ne

‘As amended Dec. 27, 1846, off. Blar. 4% 948 Jan. 21 1963, off.
July 1, 1963; Feb. 28, 1966, off. July 1, (966; Mar. 30, 1970, off.
July 1, 1970.)

Rule 27, Depositions Before Action or Pending Appeal.

(a) Brrore ActiON.

(1) Petition. A person who desires to perpetuate his own
testimony or that of another person regarding any matter that
may be cognizable in any court of the Esznited States may file a
vernified petition in the United States district court in the district
of the residence of any expected adverse party. The petition
shall be entitled in the name of the petitioner and shall show:
1, that the petitioner expects to be a party to an action cognizable
in a court of the United States but is presently unable to bring it
or cause it to be brought, 2, the subject matter of the expected
action and his interest therein, 3, the facts which he desires to
establish by the proposed testimony and his reasons for desiring
to perpetuate it, 4, the names or a description of the persons he
expects will be adverse parties and their addresses so far as
known, and 5, the names and addresses of the persons to be
examined and the substance of the testimony which he expects to
elicit from each, and shall ask for an order authorizing the peti-
tioner to take the depositions of the persons to be examined named
in the petition, for the purpose of perpetuating their testimony.

(2) Notice and Service. The petitioner shall thereafter serve a
notice upon each person named in the l;::etition as an expected
adverse party, together with a copy of the petition, stating that
the petitioner will apply to the court, at a time and place named
therein, for the order described in the petition. At least 20 days
before the date of hearing the notice shall be served either within
or without the district or state in the manner provided in Rule
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4(d) for service of summeons; but if such service cannot with due
diligence be made upon any expected adverse party named in
the petition, the court may make such order as is just for service
by publication or otherwise, and shall appoint, for persons not
served in the manner provided in Rule 4(d), an attorney who
shall represent them, and, in case they are not otherwise repre-
sented, shall cross-examine the deponent. If any expected ad-
verse party is a minor or incompetent the provisions of Rule
17{c) apply.

(3) Order and Framinafion. If the court is satisfied that the
perpetuation of the testimony may prevent a failure or delay
of Justice, it shall make an order designating or describing the
persons whose depositions may be taken and specifying the sub-
ject matter of the examination and whether the depositions shall
{)e taken upon oral examination or written interrogatories. The

depositions may then be taken in accordance with these rules;
and the court may make orders of the character provided for by
Rules 34 and 35. For the purpose of applying these rules to
depositions for perpetuating testimony, each reference therein
to the court in whieh the action is pending shall be deemed to
refer to the court in which the petition for such deposition was
filed.

(4) Use of Deposition. If a deposition to perpetuate testimony
is taken under these rules or if, although not so taken, it would
be admissibie in evidence in the courts of the state in which 1t is
taken, it may be used in any action involving the same subject
matter subsequently brought in a United States district court,
in accordance with the provisions of Rule 32(a).

(b) PEnping AprpeaL. If an appeal has been taken from a judg-
ment of a district court or before the taking of an appeal if the time
therefor has not expired, the district court in which iﬁo judgment was
rendered mey allow the taking of the depositions of witnesses to per-
petuate their testimony f{or use in the event of further proceedings
in the distriet court. In such ease the party who desires to perpetuate
the testimony may make a motion in the district court for leave to
take the depositions, upon the saie notice and service thereof as if
the action wes pending in the distriet court. The motion shall show
{1) the names and addresses of persons to be examined and the
substance of the testimony which }1“ expects to elicit from each; (2)
the reasons for perpetuating their testimony. I1f the court finds that
the perpetuation of the testuimony is preper to avoid a failure or delay
of justice, it may make an order allowing the depositions to be taken
and may make orders of the character provided {or by Rules 34 and 35,
and thereupon the depositions may be taken and used in the same man-
ner and under the same conditions as are prescribed in these rules for
depositions taken in actions pending in the distriet court.

{c) PeErPrTUATION BY AcTion. This rule does not Hmit the power
of a court Lo entertain an action to perpetuste testimony.

(As amended Dec. 27, 1046, off. Mar. 19, 1948; Dec. 29, 1948, eoff.
Oct. 20, 1949; Mar. 1, 1971, eff. July 1, 1971)

Rule 28. Persons Before Whom Depositions May Be Taken.
A{a) Wrtniy tug Unsitep States. Within the United States or
within a territory or insular possession subject to the dominion of the
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United States, depositions shall be taken before an officer authorized
to administer oaths by the laws of the United States or of the place
where the examination is held, or before a person appointed by the
court in which the action is pending. A person so appointed has
power to administer oaths and take testimony.

(b) I~ Foreren Countries. In a foreign country, depositions may
be taken (1) on notice before a person authorized to administer oaths
in the place in which the examination is held, either by the law thereof
or by the law of the United States, or (2) before a person commissioned
by the court, and a person so commissioned shall have the power by
virtue of his commission to administer any necessary oath and take
testimony, or (3) pursuant to a letter rogatory. A commission or a
letter rogatory shall be issued on application and notice and on terms
that are just and appropriate. It 1s not requisite to the issuance of
a commission or a letter rogatory that the taking of the deposition in
any other manner is impracticable or inconvenient; and both a com-
mission and a letter rogatory may be issued in proper cases. A notice
or commission may designate the person before whom the deposition
is to be taken either by name or descriptive title. A letter rogatory
may be addressed ‘“To the Appropriate Authority in [here name the
country].” Evidence obtained in response to a letter rogatory need
not be excluded merely for the reason that it is not a verbatim tran-
script or that the testimony was not taken under oath or for any
similar departure from the requirements for depositions taken within
the United States under these rules.

(¢) DisquariFicaTioN For INTEREST. No deposition shall be taken
before a person who is a relative or employee or attorney or counsel of
any of the parties, or is a relative or employee of such attorney or
counsel, or is financially interested in the action.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff.
July 1, 1963.)

Rule 29. Stipulations Regarding Discovery Procedure. Unless the
court orders otherwise, the parties may by written stipulation (1)
provide that depositions may be taken before any person, at any
time or place, upon any notice, and in any manner and when so taken
may be used like other depositions, and (2) modify the procedures
provided by these rules for other methods of discovery, except that
stipulations extending the time provided in Rules 33, 34, and 36 for
responses to discovery may be made only with the approval of the
court.

{As nmended Mar, 30, 1970, eff. July 1, 1970.)

Rule 30. Depositions Upon Oral Examination.

(8} Wren Derositrions May Be Taxgen. After commencement
of the action, any party may take the testimony of any person, in-
cluding a party, by deposition upon oral examination. Leave of court,
granted with or without notice, must be obtained only if the plaintiff
secks to take a deposition prior to the expiration of 30 days after
service of the summons and complaint upon any defenddnt or service
made under Rule 4(e), except that leave is not required (1) if a de-
fendant has served a notice of taking deposition or otherwise sought
discovery, or (2) if special notice is given as provided in subdivision
(b)(2) of this rule. The attendance 0% witnesses may be compelled by
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subpoena as provided in Rule 45. The deposition of a person confined
in prison may be taken only by leave of court on such terms as the
court prescribes.

(b) Norice oF Examinarion: GeEnNErAL REQUIREMENTS; SPECIAL
Norice; Non-StEnocerarHic REcomrpING; Propuction oF Docu-
MENTS AND THiras; DEPOSITION OF ORGANIZATION.

(1) A party desiring to take the deposition of any person upon
oral examination shal% give reasonable notice in writing to every
other party to the action. The notice shall state the time and
place for taking the deposition and the name and address of each
person to be examined, if known, and, if the name is not known,
a general description suflicient to identify him or the particular
class or group to which he belongs. If a subpoena duces tecum is
to be served on the person to be examined, the designation of the
materials to be produced as set forth in the subpoena shall be
attached to or included in the notice.

(2) Leave of court is not required for the taking of a deposition
by the plaintiff if the notice (A) states that the person to be ex-
amined is about to go out of the district where the action is pend-
ing and more than 100 miles from the place of trial, or is about to
go out of the United States, or is bound on a voyage to sea, and
will be unavailable for examination unless his deposition is taken
before expiration of the 30-day period, and (B) sets forth facts
to support the statement. The plaintiff’s attorney shall sign the
notice, and his signature constitutes a certification by him that
to the best of his knowledge, information, and belief the statement
and supporting facts are true. The sanctions provided by Rule 11
are applicable to the certification.

If a party shows that when he was served with notice under
this subdivision (b)(2) he was unable through the exercise of
diligence to obtain counsel to represent him at the taking of the
deposition, the deposition may not be used against him.

(3) The court may for casue shown enlarge or shorten the time
for taking the deposition.

{(4) The court may upon motion order that the testimony at a
deposition be recorded by other than stenographic means, in
which event the order shall designate the manner of recording,
preserving, and filing the deposition, and may include other
provisions to assure that the recorded testimony will be accurate
and trustworthy. If the order is made, a party may nevertheless
arrange to have a stenographic transcription made at his own
expense.

{5) The notice to a party deponent may be accompanied by a
request made in compliance with Rule 34 for the production of
documents and tangible things at the taking of the deposition.
The procedure of Rule 34 shall apply to the request.

(6) A party may in his notice and in a subpoena name as the
deponent a public or private corporation or a partnership or
association or governmental agency and describe with reasonable
particularity the matters on which examination is requested. In
that event, the organization so named shall designate oue or more
officers, directors, or managing agents, or other persons who con-
sent to testily on its behalf, and may set forth, for each person
designated, tge matters on which he will testify. A subpoena shall
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advise & non-party organization of its duty to make such a desig-
nation. The persons so designated shall testify as to matters
known or reasonably available to the organization. This sub-
division (b)(6) does not preclude taking a deposition by any other
procedure authorized in these rules. i

(¢} ExamiNaTioNn aND CROSS-EXAMINATION; RECORD oF EXAMINA-
TI0N; OaTH; OBIECTIONS. Examination and cross-examination of wit-
nesses may proceed as permitted at the trial under the provisions of
the Federal Rules of Evidence. The officer before whom the deposition
is to be taken shall put the witness on oath and shall persenally, or
by someone acting under his direction and in his presence, record the
testimony of the witness. The testimony shall be taken stenographi-
cally or recorded by any other means ordered in accordance with
subdivision (b)(4) o%rthis rule. If requested by one of the parties, the
testimony shall be transcribed. All objections made at the time of
the examination to the qualifications of the officer taking the deposi-
tion, or to the manner of taking it, or to the evidence presented, or to
the conduct of any party, and any other objection to the proceedings,
shall be noted by the officer upon the deposition. Evidence objected
to shall be taken subject to the objections. In lieu of participating
in the oral examination, parties may serve written questions in a
sealed envelope on the party taking the deposition and lie shall
transmit them to the officer, who shall propound them to the witness
and record the answers verbatim,

(d) Motrox To TerMiNaTE or Limit Exavinartion. At anv time
during the taking of the deposition, on motion of a party or of the
de%onent and upon a showing that the examination is being conducted
in bad faith or in such manner 4s unreasonably to annoy, embarrass,
or oppress the deponent or party, the court in which the action is
pending or the court in the district where the deposition is being taken
may order the officer conducting the examination to cease forthwith
from teking the deposition, or may limit the scope and manner of the
taking of the deposition as provided in Rule 26(c). If the order made
terminates the examination, it shall be resumed thereaflter only upon
the order of the court in which the action is pending. Upon demand of
the objecting party or deponent, the taking of the deposition shall be
suspended for the time necessary to make a motiou for an order. The
provisions of Rule 37(a)(4) apply to the award of expenses incurred
in relation to the motion.

(e) SusmissioNn 1o Wrrness; Craxaes; Siaxing. When the testi-
mony is fully transcribed the deposition shall be submitted to the wit-
ness for examination and shall be read to or by him, unless such ex-
amination and reading sre waived by the witness and by the parties.
Any changes in form or substance which the witness desires to make
shall be entered upon the deposition by the officer with a statement of
the reasons given by the witness for making them. The deposition shall
then be signed by the witness, unless the parties by stipulation waive
the signing or the witness is ill or cannot be found or refuses to sign.
If the deposition is not signed by the witness within 30 days of its
submission to him, the officer shall sign it and state on the record
the fact of the waiver or of the illness or absence of the witness or
the fact of the refusal to sign together with the reason, if any, given
therefore; and the deposition may then be used as fully as though
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signed unless on & motion to suppress under Rule 32(d)(4) the court
holds that the reasons given for the refusal to sign require rejection
of the deposition in whole or in part.

{fy CerriFicatioNn aANDp Fiuine By Orricer; Exmisits; Cories;
Norice or FiLing.

(1) The officer shall certify on the deposition that the witness
was duly sworn by him and that the deposition is a true record
of the testimony given by the witness. He shall then securely
seal the deposition in an envelope indorsed with the title of the
action and marked ‘“Deposition of [here insert name of witness]”
and shall promptly file it with the court in which the action is
pending or send it by registered or certified mail to the clerk
thereof for filing.

ocuments and things produced for inspection during

LV comparison siian the

L prodiucing the mmaterials requests
2 T, otficer tiiem, give each party an op-
vortunity o inspect and copy them, and veturn themn to the per-
son producing them, and the materials, may then be used in the
same manner as if annexed to and returned with the deposition.
Any party may move for an order that the original be annexed to
and returned with the deposition to the court, pending final dis-
position of the case.

{2) Upon payment of reasonable charges therefor, the officer
shall furnish a copy of the deposition to any party or to the
deponent.

(3) The party taking the deposition shall give prompt notice of
its filing to all other parties.

(g) FAiLure To ArTenD oR To SERVE SUBPOENA; EXPENSES.

(1) If the party giving the notice of the taking of a deposition
fails to attend and proceed therewith and another party attends in
person or by attorney pursuant to the notice, the court may order
the party giving the notice to pey to such other party the rea-
sonable expenses incurred by him and his attorney in attending,
including reasonable attorney’s fees.

(2) If the party giving the notice of the taking of a deposition
of a witness fails to serve a subpoena upon him and the witness
because of such failure does not attend, and if another party
attends in person or by attorney because he expects the deposition
of that witness to be taken, the court may order the party giving
the notice to pay to such other party the reasonable expenses
incurred by him and his attorney in attending, including reason-
able attorney’s fees,

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30, 1970, eff. July 1,
1970; Mar. 1, 1971, eff. July 1, 1971; Nov. 20, 1972, eff. July 1, 1975.)

Rule 31. Depositions Upon Written Questions.

(2) Serving QuEestions; Norice. After commencement of_ the
action, any party may take the testimony of any person, including a
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party, by deposition upon written questions. The attendance of wit-
nosses may be compelled by the use of subpoena as provided in Rule
45. The deposition of a person confined in prison may be taken only
by leave of court on such terms as the court prescribes.

A party desiring to take a deposition upon written questions shall
serve them upon every other party with a notice stating (1) the
name and address of the person who is to answer them, if known,
and if the name is not known, a general description sufficient to
identify him or the particular class or group to which he belongs,
and {2) the name or descriptive title and address of the officer before
whom the deposition is to Ee taken. A deposition upon written ques-
tions may be taken of a public or private corporation or a partnership
or association or governmental agency in accordance with the pro-
visions of Rule 30(b)(6).

Within 30 days after the notice and written questions are served,
& party may serve cross questions upon all other parties. Within 10
days after being served with cross questions, a party may serve
redirect questions upon all other parties. Within 10 days after being
sarved with redirect questions, a party may serve recross questions
upon all other parties. The court may for cause shown enlarge or
shorten the time.

(b) Orricer To Take REsponsEs AND PrREPARE REcORD. A copy
of the notice and copies of all questions served shall be delivered by
the party taking the deposition to the officer designated in the notice,
who shall proceed promptly, in the manner provided by Rule 30 (c),
(e}, and ((1 , to take the testimony of the witness in response to the
questions and to prepare, certify, and file or mail the deposition,
%ttt;,qhing thereto the copy of the notice and the questions received

y him. .

(¢) Notice ofF Fruing. When the deposition is filed the party
taking it shall promptly give notice thereof to all other parties.

{As amended Mar. 30, 1970, eff. July 1, 1970.)

Rule 32, Use of Depositions in Court Proceedings.

(a) Use oF Drrositions. At the trial or upon the hearing of a
motion or an interlocutory proceeding, any part or all of a deposition,
so far as admissible under the rules of evidence applied as though the
witness were then present and testifying, may be used against any
party who was present or represented at the taking of the deposition
or who had reasonable notice thereof, in accordance with any of the
following provisions:

(1) Any deposition may be used by any party for the purpose
of contradicting or impeaching the testimony of deponent as a
witness.

(2) The deposition of a party or of anyone who at the time of
taking the deposition was an officer, director, or managing
agent, or a person designated under Rule 30(b)(6) or 31(a) to
testily on behalf of a public or private corporation, partnership
or association or governmental agency which "is a party may
be used by an adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may
be used by any party for any purpose if the court finds: (A) that
the witness is dead; or (B) that the witness is at a greater distance
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than 100 miles from the place of trial or hearing, or is out of the
United States, unless it appears that the absence of the witness
was procured by the party offering the deposition; or (C) that
the witness is unable to attend or testily because of age, illness,
infirmity, or imprisonment; or (D) that the party oflering the
deposition has been unable to procure the attendance of the
witness by subpoena; or (E) upon application and notice, that
such exceptional circumstances exist as to make it desirable, in
the interest of justice and with due regard to the importance of
presenting the testimony of witnesses orally in open court, to
allow the deposition to be used.

(4) If only part of a deposition is offered in evidence by a
party, an adverse party may require him to introduce any other

art which ought in {airness to be considered with the part
introduced, and any party may introduce any other parts.

Substitution of parties pursuant to Rule 25 does not affect the
right to use depositions previously taken; and, when an action
in any court of the United States or of any State has been dis-
missed and another action involving the same subject matter is
afterward brought between the same parties or their represcenta-
tives or successors in interest, all depositions lawfully taken and
duly filed in the former action may be used in the latter as if
originally taken therefor.

(b} Omiscrions 1O ApmissiBILITY. Subject to the provisions of
Rule 28(b) and subdivision (d)(3) of this rule, objection may be
made at the trial or hearing to receiving in evidence any deposition
or part thereof for any reason which would require the exclusion of
the evidence if the witness were then present and testifying.

[(¢) ErFecT oF TaxING or Using Derosrrions.] (Abrogated Nov. 20,
1972, eff. July 1, 1975.)

{d) Errecr or Errors axp IRREGULARITIES IN DEPOSITIONS,

(1) As toe Notice. All errors and irregularities in the notice for
taking a deposition are wailved unless written objection is
promptly served upon the party giving the notice.

(2) As to Disqualification of Officer. Objection to taking a
deposition because of disqualification of the officer before whom
it 1s to be taken is waived unless made before the taking of the
deposition begins or as soon thereafter as the disqualification
becomes known or could be discovered with reasonable diligence.

(3) As to Taking of Deposition.

(A) Objections to the competency of a witness or to the
competency, relevancy, or materiality of testimony are not
waived by failure to make them before or during the taking
of the deposition, unless the ground of the objection is one
which might have been obviated or removed if presented at
that time.

(B) Errors and irregularities occurring at the oral examina-
tion in the manner of taking the deposition, in the form of the
questions or answers, in tie oath or affirmation, or in the
conduct of parties, and errors of any kind which might be
obviated, removed, or cured if promptly presented, are
waived unless seasonable objection thereto is made at the
taking of the deposition.
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(C) Objections to the form of written questions sub-
mitted under Rule 31 are waived unless served in writing
upon the party propounding them within the time allowec
for serving the succeeding cross or other questions and
within 5 days after service of the last questions authorized.

(4) As to Completion and Return of Deposition. Errors and
irregularities in the manner in which the testimony is transcribed
or the deposition is prepared, signed, certified, sealed, indorsed,
transmitted, filed, or otherwise dealt with by the officer under
Rules 30 and 31 are waived unless a motion to suppress the
deposition or some part thereof is made with reasonable prompt-
ness after such defect is, or with due diligence might have been,
ascertained.

(As amended Mar. 30, 1970, eff. July 1, 1970; Nov, 20, 1972, eff.
July 1, 1975.)

Rule 33. Interrogatories to Parties.

{a) AvarLasiuity; Procepurss For Use. Any party may serve
upon any other party written interrogatories to be answered by the
party served or, if the party served is a public or private corporation or
& partnership or association or governmental agency, by any officer or
agent, who shall furnish such information as is available to the party.
Interrogatories may, without leave of court, be served upon the plain-
tiff after commencement of the action and upon any other party with
or after service of the summons and complaint upon that party.

Each interrogatory shall be answered separately and {ully in writing
under oath, unless 1t is objected to, in which event the reasons for
objection shall be stated in lieu of an answer. The answers are to be
signed by the person makiag them, and the objections signed by the
attorney making them. The party wpon whom the interrogatories have
been served shall serve a copy of the answers, and objections if any,
within 30 days after the service of the interrogatories, except that a
defendant may serve answers or objections within 45 days after service
of the suminons and complaint upon that defendant. The court may
allow a shorter or longer time. The party submitting the interrogatories
may move for an order under Rule 37(a) with respect to any objection
to or other failure to answer an interrogatory.

(b) Scork; Usk aT T'r1aL. Interrogatories may relate to any matters
which can be inquired into nnder Rule 26(b), and the answers may
be used to the extent permitted by the rules of evidence.

An interrogatory otherwise proper is not necessarily objectionable
merely because an answer to the interrogatory involves an opinion or
contention that relates to fact or the application of law to fact, but
the court may order that such an interrogatory need not be answered
until after designated discovery has been completed or until a pre-trial
conference or other later time.

{c) Ortion To Propuce Business Recorps. Where the answer to
an interrogatory may be derived or ascertained from the business
records of the party upon whom the interrogatory has been served or
from an examination, audit or inspection of such business records, or
from a compilation, abstract or summary based thereon, and the bur-
den of deriving or ascertaining the answer is substantially the same for
the party serving the interrogatory as for the party served, it is &
sufficient answer to such interrogatory to specify the records from
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which the answer may be derived or ascertained and to afford to the
party serving the interrogatory rcasonable opportunity to examine,
audit or inspect such records and to make copies, compilations,
abstracts or summaries.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, fl.
July 1, 1970.)

Rule 34. Production of Documents and Things and Entry Upon
Land for Inspection and Other Purposes.

(a) Scopr. Any party may serve on any other party a request
(1) to produce and permit the party making the request, or someone
acting on his beha,lf1 , to inspect and copy, any designated documents
(including writings, drawings, graphs, charts, photographs, phono-
records, and other data compilations from which information can
be obtained, translated, if necessary, by the respondent through
detection devices into reasonably usable form), or to inspect and copy,
test, or sample any tangible things which constitute or contain mat-
ters within the scope of Rule 26 (b) and which are in the possession,
custody or control of the party upon whom the request is served; or
(2} to permit entry upon designated land or other property in the
possession or control of the party upon whom the request is served
for the purpose of inspection and measuring, surveying, photograph-
ing, testing, or sampling-the property or any desiguated object or
operation thereon, within the scope of Rule 26 (b).

(b) ProcEpure. The request may, without leave of court, be served
upon the plaintift after commencement of the action and upon any
other party with or after service of the summons and complaint
upon that party. The request shall set forth the items to be inspected
either by individual item or by category, and describe cach item and
category with reasonable particularity. The request shall specify
a reasonable time, place, and manner of making the inspection and
performing the related acts.

The party upon whom the request is served shall serve a written
response within 30 days after the service of the request, except that a
defendant may serve a response within 45 days after service of the
summons and complaint upon that defendant. The court may allow a
shorter or longer time. The response shall state, with respect to each
itemn or category, that inspection and related activities will be per-
mitted as requested, unless the request is objected to, in which event
the reasons for objection shall be stated. If objection 1s made to part
of an item or category, the part shall be specified. The party sub-
mitting the request may move for an order under Rule 37 (8) with
respect to any objection to or other failure to respond to the request
or any part thereof, or any failure to permit inspection as requested.

(¢) PeEmrsons not Parties. This rule does not preclude an inde-
pendent action against & person not a party for preduction of docu-
ments and things and permission to enter upon land.

(As amended Dec. 27, 1046, eff. Mar. 19, 1048; Mar. 30, 1970, eff.
July 1, 1970.)
Rule 35. Physical and Mental Examination of Persons.

(n) OrpER roR ixaminaTioN. When the mental or physieal con-
dition (including the blood group) of a party, or of a person in the
custody or under the legal control of & party, is in controversy, the
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court in which the action is pending may order the party to submit to
a physical or mental examination by a physician or to produce for
examination the person in his custody or legal control. The order may
be made only on motion for good cause shown and upon notice to the
person to be examined and to all parties and shall specify the time,
place, manner, conditions, and scope of the examination and the person
or gersons by whom it is to be made.
(b) Rerort oF ExaMmiNiNG PHYSICIAN,

(1) If requested by the party against whom an order is made
under Rule 35 (a) or the person examined, the party causing the
examination to be made shall deliver to him & copy of & detailed
written report of the examining physician setting out his findings,
including results of all tests made, diagnoses and conclusions,
together with like reports of all earlier examinations of the same
condition. After delivery the party causing the examination shall
be entitled upon request to receive from the party against whom
the order is made a like report of any examination, previously or
thereafter made, of the same condition, unless, in the case of a
report of examination of a person not a party, the party shows
that he is unable to obtain it. The court on motion may make an
order against a party requiring delivery of a report on such terms
as are just, and if a physician fails or refuses to make a report the
court may exclude his testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so
ordered or by taking the deposition of the examiner, the party ex-
amined waives any privilege he may have in that action or any
other involving the same controversy, regarding the testimony
of every other person who has examined or may thereafter ex-
amine him in respect of the same mental or physical condition.

(3) This subdivision applies to examinations made by agree-
ment of the parties, unless the agreement expressly provides
otherwise. This subdivision does not preclude discovery of a re-
port of an examining physician or the taking of a deposition of
the physician in accordance with the provisions of any other rule,

(As amended Mar. 30, 1970, eff. July 1, 1970.)

Rule 36. Requests for Admission.

() REQUEST FOR ADMISSION. A party may serve upon any other
party a written request for the admission, for purposes of the pending
action only, of the truth of any matters within the scope of Rule 26(b)
set forth in the request that relate to statements or opinions of fact
or of the application of law to fact including the genuineness of any
documents described in the request. Copies of documents shall be
served with the request unless they have been or are otherwise
furnished or made available for inspection and copying. The request
may, without leave of court, be served upon the plaintiff after com-
mencement of the action and upon any other party with or after
service of the summons and complaint upon that party.

Each matter of which an admission is requested shall be separately
set forth. The matter is admitted unless, within 30 days after service
of the request, or within such shorter or longer time as the court may
allow, the party to whom the request is directed serves upon the party
requesting the admission a written answer or objection addressed to the
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matter, signed by the fparty or by his attorney, but, unless the court
shortens t%e time, a defendant shall not be required to serve answers or
objections before the expiration of 45 days after service of the summons
and complaint upon him. If objection is made, the reasons therefor
shall be stated. The answer shall specifically deny the matter or set
forth in detail the reasons why the answering party cannot truthfully
admit or deny the matter. A denial shall fairly meet the substance of
the requested admission, and when good faith requires that a party
qualify his answer or deny only a part of the matter of which an
admission is requested, he shall specify so much of it as is true and
qualify or deny the remainder. An answering party may not give lack
of information or knowledge as & reason for fiilure to admit or deny
unless he states that he has made reasonable inquiry and that the
information known or readily obtainable by him is insufficient to
enable him to admit or deny. A party who considers that a matter of
which an admission has been requested presents a genuine issue for
trial may not, on that ground alone, object to the request; he may,
subject to the provisions of Rule 37(c), deny the matter or set forth
reasons why he cannot admit or deny it.

The party who has requested the admissions may move to deter-
mine the sufficiency of the answers or objections. Unless the court
determines that an objection is justified, it shall order that an answer
be served. If the court determines that an answer does not comply
with the requirements of this rule, it may order either that the matter
is admitted or that an amended answer be served. The court may, in
lieu of these orders, determine that final disposition of the request be
made at a pre-trial conference or at a designated time prior to trial.
The provisions of Rule 37(a)(4) apply to the award of expenses
incurred in relation to the motion.

(b) Errect oF ApMissioN. Any matter admitted under this rule is
conclusively established unless the court on motion permits with-
drawal or amendment of the admission. Subject to the provisions of
Rule 16 governing amendment of a pre-trial order, the court may
permit withdrawal or amendment when the presentation of the merits
of the action will be subserved thereby and the party who obtained the
admission fails to satisfy the court that withdrawal or amendment will
prejudice him in maintaining his action or defense on the merits.
Any admission made by a party under this rule is for the purpose of
the pending action only and is not an admission by him for any other
purpose nor may it be used against him in any other proceeding.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff.
July 1, 1970))

Rule 37. Failure to Make Discovery: Sanctions.

(a) MorioNn ror OrpErR CoMPELLING DISCOVERY. A party, upon
reasonable notice to other parties and all persons affected thereby,
may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a party
may be made to the court in which the action is pending, or, on
matters relating to a deposition, to the court in the district where
the deposition 1s being taken. An application for an order to a
deponent who is not a party shall be made to the court in the
district where the deposition is being taken.
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(2) Motion. If a deponent fails to answer a question pro-
pounded or submitted under Rules 30 or 31, or a corporation or
other entity fails to make a designation under Rule 30(b){(6) or
31(a), or a party fails to answer an interrogatory submitted under
Rule 33, or if a party, in response to & request for inspection sub-
mitted under Rule 34, fails to respond that inspection will be
permitted as requested or fails to permit inspection as requested,
the discovering party may move for an order compelling an
answer, or a designation, or an order compelling inspection in
accordance with the request. When taking a deposition on oral
examination, the proponent of the question may complete or
adjourn the examination before he applies for an order.

%f the court denies the motion in whole or in part, it may make
such protective order as it would have been empowered to make
on 8 motion made pursuant to Rule 26(c).

(3) Evasive or Incomplete Answer. For purposes of this sub-
division an evasive or incomplete answer is to be treated as
a failure to answer.

(4) Award of Expenses of Motion. 1f the motion is granted, the
court shall, after opportunity for hearing, require the party or
deponent whose conduct necessitated the motion or the party or
attorney advising such conduct or both of them to pay to the
moving party the reasonable expenses incurred in obtaining the
order, including attorney’s fees, unless the court finds that the
opposition to the motion was substantially justified or that other
circumstances make an award of expenses unjust.

If the motion is denied, the court shall, agter opportunity for
hearing, require the moving party or the attorney advising the
motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing
the motion, including attorney’s fees, unless the court finds that
the making of the motion was substantially justified or that
other circumstances make an award of expenses unjust.

If the motion is granted in part and denied in part, the court
may apportion the reasonable expenses incurred in relation to
the motion among the parties and persons in & just manner.

{(b) FaiLure To Cormrry Wire O=rDER.

(1) Sanctions by Court in District Where Deposition Is Taken.
If a deponent fails to be sworn or to answer a question after being
directed to do so by the court in the district in which the deposition
is being taken, the failure may be considered a contempt of that
court,

(2) Sanctions by Court in Which Action Is Pending. If a party
or an officer, director, or managing agent of a party or a person
designated under Rule 30(b)(6) or 31(a) to testify on behalf of a
party fails to obey an order to provide or permit discovery, includ-
g an order made under subdivision (a) of this rule or Rule 35,
the court in which the action is pending may make such orders in
regard to the failure as are just, and among others the following:

(A) An order that the matters regarding which the order
was made or any other designated facts shall be taken to be
established for the purposes of the action in accordance with
the claim of the party obtaining the order;
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(B) An order refusing to allow the disobedient party to
support or oppose designated claims or defenses, or pro-
hibiting him from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient
party;

(D) In lieu of any of the foregoing orders or in addition
thereto, an order treating as a contempt of court the failure
to obey any orders except an order to submit to a physical or
mental examination;

(E) Where a party has failed to comply with an order
under Rule 35(a) requiring him to produce another for
examination, such orders as are listed in paragraphs (A),
(B), and (C) of this subdivision, unless the party failing to
comply shows that he is unable to produce such person for
examination.

In lieu of any of the foregoing orders or in addition thereto, the
court shall require the party failing to obey the order or the attor-
ney advising him or both to pay the reasonable expenses, including
attorney’s fees, caused by the failure, unless the court finds that
the failure was substantially justified or that other circumstances
make an award of expenses unjust.

(c) ExpeEnsEs oN FaiLure To Apwmir. If a party fails to admit the
genuineness of any document or the truth of any matter as requested
under Rule 36, and if the party requesting the admissions thereafter
proves the genuineness of the document or the truth of the matter,
he may app%y to the court for an order requiring the other party to
pey him the reasonable expenses incurred in making that proof,
including reasonable attorney’s fees. The court shall make the order
unless it finds that (1) the request was held objectionable pursuant
to Rule 36(a), or (2) the admission sought was of no substantial
importance, or (3) the party failing to admit had reasonable ground
to believe that he might prevail on the matter, or (4) there was other
good reason for the failure to admit.

(d) FaiLure oF Parry To ArTExp AT OwN DEPOSITION OR SERVE
ANSWERS T0 INTERROGATORIES OR REspoNp TO REQUEST For IN-
sPEcTION. If a party or an officer, director, or managing agent of a
party or a person designated under Rule 30(b)(6) or 31(a) to testify
on behalf of a party fails (1) to appear before the officer who is to
take his deposition, after being served with a proper notice, or (2) to
serve answers or objections to interrogatories submitted under Rule
33, after proper service of the interrogatories, or (3) to serve a written
response to a request for inspection submitted under Rule 34, after
proper service of the request, the court in which the action is pend-
Ing on motion may make such orders in regard to the failure as are
just, and among others it may take any action authorized under
Faragraphs (A), (B), and (O) of subdivision (b)(2) of this rule. In
ieu of any order or in addition thereto, the court shall require the
party failing to act or the attorney advising him or both to pay the
reasonable expenses, including attorney’s fees, caused by the failure,
unless the court finds that the failure was substantially justified or
that other circumstances make an award of expenses unjust.

The failure to act described in this subdivision may not be excused
on the ground that the discovery sought is objectionable unless the
%arby failing to act has applied for a protective order as provided by

ule 26(c).

(e) SuBPOENA OF PERsONS IN ForeiaN CouNTRY. A subpoena may
be issued as provided in Title 28, U.S.C., § 1783, under the circum-
stances and conditions therein stated.

(f) ExpEnses Acainst UniTep States. Except to the extent per-
mitted by statute, expenses and fees may not be awarded against the
United States under this rule.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, off.
July 1, 1970.)
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Rule 45. Subpoena.

(1) For ArTEnpaANcE oF WirNesses: Forum; Issuance. Every
subpoena shall be issued by the clerk under the seal of the court, shall
state the name of the court and the title of the action, and shall com-
mend each person to whom it is directed to attend and give testimony
at a time and place herein specified. The clerk shall issue a subpoena,
or & subpoena for the production of documentary evidence, signed
and sealed but otherwise in blank, to a party requesting it, who shall
fill it in before service.

(b) For ProbucrioN oF DocumENTARY EvIDENCE. A subpoena
may also command the person to whom it is directed to produce the
books, papers, documents, or tangible things designated therein; but
the court, upon motioh made promptly and in any event at or before
the time specified in the subpoena for compliance therewith, may
(1) quash or modify the subpoena if it is unreasonable and oppres-
sive or (2) condition denial of the motion upon the advancement by
the person in whose behalf the subpoena is issued of the reasonable
cost of producing the books, papers, documents, or tangible things.

(c) SERVICE. E subpoena may be served by the marshal, by his
deputy, or by any other person who is not a party and is not less than
18 years of age. Service of a subpoena upon a person named therein
shall be made by delivering & copy thereof to such person and by
tendering to him the fees for one day’s attendance and the mileage
allowed by law. When the subpoens is issued on behalf of the United
States or an officer or agency thereof, fees and mileage need not be
tendered.

(d) SusroEna For TaxriNG Derosrrions; PLace oF EXAMINATION.

(1) Proof of service of a notice to take a deposition as provided
in Rules 30(b) and 31(a) constitutes a sufficient authorization
for the issuance by the clerk of the district court for the district
in which the deposition is to be taken of subpoenas for the persons
named or described therein. The subpoena may command the
person to whom it is directed to produce and permit inspection
and copying of designated books, papers, documents, or tangible
things which constitute or contain matters within the scope of
the examination permitted by Rule 26(b), but in that event the
subpoena will be subject to the provisions of Rule 26(c) and
subdivision (b) of this rule.

The lperson to whom the subpoena is directed may, within 10
days after the service thereof or on or before the time specifiep
in the subpoena for compliance if such time is less than 10 days
after service, serve upon the attorney designated in the subpoena
written objection to inspection or copying of any or all of the
designated materials. If objection is made, the party serving the
subpoena shall not be entitled to inspect and copy the materials
except pursuant to an order of the court from which the subpoena
was 1ssued. The party serving the subpoena may, if objection has
been made, move upon notice to the deponent for an order at
any time before or during the taking of the deposition.

(2) A resident of the district in which the deposition is to be
taken may berequired to attend an examination only in the county
wherein he résides or is employed or transacts his business in per-
son, or at such other convenient place as is fixed by an order of
court. A nonresident of the district may be required to attend
only in the county wherein he is served with a subpoena, or within
40 miles from the place of service, or at such other convenient
place as is fixed by an order of court.
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(e) Susroena ¥or A Hearing or TriaL.

(1) At the request of any party subpoenas for attendance at a
hearing or trial shall be issued by the clerk of the district court
for the district in which the hearing or trial is held. A subpoena
requiring the attendance of a witness at a hearing or trial may be
served at any place within the district, or at any place without
the district that is within 100 miles of the place of the hearing or
trial specified in the subpoena; and, when a statute of the United
States provides therefor, the court upon proper application and
cslxuse shown may authorize the service of a sugpoena at any other
place.

{2) A subpoena directed to a witness in & foreign country
shall issue under the circumstances and in the manner and be
served as provided in Title 28, U.S.C., § 1783.

(f) ConrteEmPT. Failure by any person without adequate excuse to
obey a subpoena served upon him may be deemed a contempt of the
court from which the subpoens issued.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff.
Oct. 20, 1949; Mar. 30, 1970, eff. July 1, 1970.)
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Appendix B

This appendix is a comprehensive listing of all
materials written after 1969 that were considered relevant
to the subject of this study. Together with each citation
is a brief summary of the most salient points made by the
piece in question. Each summary also includes the back-
ground information on the author that is provided in the
piece. (Given the normal practice in law review publica-
tions, it is fair to assume that any piece in such a
journal which does not give the author's name is written
by a student.) The materials for the most part criticize
or suggest changes in the current text of the discovery rules
of the Federal Rules of Civil Procedure. In addition, some
of the materials criticize or suggest changes in state
discovery rules that are based on the federal rules.

The appendix is divided into four parts. Part I is
a listing of all materials that consider the discovery rules
as a whole and contain references to a number of the rules.
Part II is a rule-by-rule listing of-materials that deal
principally with one rule or one subdivision of a rule.

Part III lists materials that discuss problems relating to
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pre-trial procedures -- especially in complex cases -- in
a potentially helpful manner:; these materials by and large
do not treat specific provisions of the discovery rules.
Finally, Part IV lists materials that compare discovery
procedures in nonjudicial proceedings with the federal rules
on discovery.

For ease of comparison with the Index to Legal
Periodicals, that index's method of alphabetization is
used; the materials in each section of the appendix are

alphabetized by the first letter of their titles.

Part I: Materials That Consider
the Discovery Rules as a Whole
1) A Guide to the New Federal Discovery Practice,
Blair, 21 Drake L. Rev. 58 (1971).
The author is identified as a former clerk to a federal
district judge in Iowa who is now in private practice.
He suggests that the elimination of the law-fact
dichotomy in Rules 33 & 36 should be extended to Rule 26
to create a general rule covering discovery. Extension of
Rule 35 to witnesses and other nonparties, while desirable,

might, according to him, produce constitutional problems.
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The clerk-magistrate in the Southern District of Iowa
is empowered under local rule to rule on all discovery

motions; this practice is approved.

2) Abuse of Discovery: Some Proposed Reforms,
Spann, 25 North Carolina Bar State Quarterly
3 (1978).
The author is the president of the American Bar
Association.
He expresses concern about abuses occurring within
the context of the current discovery rules and discusses

the proposals of the Special Committee on Discovery Abuse

of the A.B.A.'s Section on Litigation.

3) Addresses Delivered at the National Conference
on the Causes of Popular Dissatisfaction with
the Administration of Justice, 70 F.R.D. 79,
107 (1976).

In one of the addresses delivered at the conference,
Simon H. Rifkind, senior partner in a New York law firm and
a former federal judge, points to the burdens on the judicial
system of excessive discovery. He proposes that the civil
litigant be required to make a showing of "probable merit"

to his case before being allowed to begin discovery.
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In another address, Francis R. Kirkham, a practicing
lawyer from San Francisco, also discusses the problem of
discovery abuse, focusing on its manifestations in complex
antitrust litigation. Kirkham argues that there is not
enough specificity required from complaints and contends
that "the great abuse of discovery has come from confusing
the roles of public attorney general and private attorney

general and failing to confine the latter to relevant

inquiry."

4) BAmbiguities after the 1970 Amendments to the
Federal Rules of Civil Procedure Relating to
Discovery of Experts and Attorney's Work Product,
Comment, 17 Wayne L. Rev. 1145 (1971).

Here Rule 26(b)(3) is criticized as not taking into

account the rare case (e.g., malpractice against an attorney)

where mental impressions should be discoverable. Intangible

work product is urged to be brought under Rule 26(b) (3)

because only the "hazy guidelines" of Hickman v. Taylor are
otherwise applicable. Regularly employed experts who will
not be called to testify should, according to the author,

be discoverable under 26(b) (4).
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5) Changes Ahead in The Federal Rules, Vetter,
56 A.B.A.J. 568 (1970).

The author is identified as a practitioner.

He argues that a) the standard of relevance in Rule
26 is ambiguous and too broad, and b) under current provi-
sions experts may be too discoverable, making discovery of
discussions with attorneys, tentative conclusions, and

rejected opinions inappropriately permissible.

6) Discovery as to Products, Premises, Documents
and Persons, Kennelly, 20 Trial Lawyer's Guide
152 (1976) (Part One); 20 Trial Lawyer's Guide
336 (1976) (Part Two).

The author is identified as a trial attorney,
specializing in aviation litigation.

He contends that a relatively broad scope of dis-
covery is necessary to fulfill the truth-finding functions
of litigation. He argues that Rule 26(b) (3)'s work product
doctrine should be liberally construed to make more things
discoverable and that Rule 34 should be interpreted in
products liability litigation to allow substantial opportunity

for laboratory testing of discovered materials.
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7) Discovery in Civil Antitrust Suits, Symposium,
44 Antitrust L. J. 1 (1975).

The symposium is made up of remarks by several
practitioners.

Remarks of Seymour Kurland: Interrogatories aimed
at absent class plaintiffs should be disallowed until after
liability is determined. Production of business records
in lieu of answers to interrogatories under Rule 33(c)}
is a vehicle for abuse. Aggressive action by trial judges
may curb discovery abuse.

Remarks of Peter Byrnes: There is no valid distinc-
tion under Rules 33 & 34 between '"parties" and "class members":
the latter should be subject to discovery, particularly as
to legal injury. The general problems surrounding discovery
are aggravated by the reluctance of judges to involve them-
selves in discovery matters and to apply discovery sanctions
under Rule 37. Judges should take a firm hand in establishing
parameters of discovery and in resolving discovery issues
promptly; discovery sanctions should be more frequently

applied.
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8) Federal Discovery Rules: Effects of the 1970
Amendments, Comment, 8 Colum. J. of L. & Soc.
Problems 623 (1972).
According to the author, Rule 26(b)(3) leaves unclear
the meaning of "substantial need" and "prepared in anticipa-

tion of litigation." Rule 30 is criticized for its failure
to provide guidelines for the use of non-stenographic
depositions. The failure of Rule 33 to provide standards
under the option to produce business records is criticized.

The weakness of requests for admission procedure is ascribed

to a refusal by lawyers to depart from adversariness.

9) Pre-Trial Discovery: Change in the Federal
Rules, Kroll & Maciszewski, 7 Haw. B. J. 48
(1970).

The authors are identified as practicing lawyers.

The authors contend that Rule 26(b)(3) does not clarify
what materials are prepared in "anticipation of litigation."
They argue that clarification is needed a) of Rule 26(b) (4) (A)'s
prohibition on discovery of non-testifying experts who are
"retained or specially employed", and b) the Advisory

Committee Notes' indication that discovery of "informally

consulted" experts is prohibited by 26(b)(4) (A). The authors
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suggest that Rule 35 should permit the examination of an
employee or an agent of a corporation when the corporation
alone is a party, so that the corporation will not enjoy

an unfair advantage.

10) Preliminary Draft of Proposed Amendments to
the Federal Rules of Civil Procedure, Advisory
Committee on Civil Rules of the
Judicial Conference of the United States
(98 S.Ct. advance sheet No. 14, May 15, 1978).
The proposed changes deal principally with discovery.
Inter alia, a stricter relevance standard, greater per-

missibility of telephonic and electronically recorded

depositions, and an expanded sanctions scheme are proposed.

11) Report of the Special Committee for the Study

of Discovery Abuse, Section of Litigation of

the American Bar Association (October, 1977;

second printing and revision December, 1977).

The proposed changes in discovery rules include a
stricter relevance standard, greater permissibility of
telephone depositions, the reversing of the presumption

against non-stenographic depositions, a numerical limit

on interrogatories, and the expansion of sanctions.

App. B - 8



12) Report of the Virginia State Bar Committee on
State and Federal Rules of Procedure {(undated)
(on file at the University of Pennsylvania Law
School).

This is a review of suggested changes in the discovery
rules. A restricted definition of relevance is approved
although doubt is expressed that the change will in practice
affect judicial interpretation. A numerical restriction on
interrogatories is criticized as unrealistic. The taking
of depositions by telephone and the substitution of electronic

for stenographic recording of depositions is approved, if

the burden is on the proponent to seek judicial approval.

13) Surviving the Avalanche: Defendant's Discovery
in Title VII Litigation, Mazaroff, 4 Litigation
14 (Fall, 1977).
The author is identified as a litigator specializing
in defending companies in job discrimination cases.
He points to what he sees as the excessive burdens
placed on many Title VII defendants as the targets of dis-

covery. He offers practical advice to practitioners on

how to deal with the problem.

14) The New Amendments to the Federal Rules of Ciwvil
Procedure Relating to Discovery, Coccia, 37 Ins.
Coun. J. 334 (1970)

The author is identified as a Chicago practitioner
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who was a member of a committee formed by the Int'l Ass'n

of Insurance Counsel to express its views on the new rules.
Rule 26(b) (2) is criticized because it does not serve

the discovery purposes of 1) narrowing the issues, 2) ob-

taining evidence which is admissible at trial, and 3) securing

information that may lead to the discovery of admissible

evidence. Rule 26(b)(4) is acceptable to the author if it

is read to allow discovery only in cases where the facts

are no }onger available to the requesting party and dis-

covery is limited to merely ascertaining those facts. He

contends that Rule 33(b) should not permit inquiry as to

opinions and legal contentions and that Rule 34(b) should

incorporate relevancy plus a need requirement. Rule 35(a)

is criticized as ambiguous as to what constitutes "custody

or legal control." The author argues that Rule 36 is totally

unacceptable, because it permits requests for admission of

legal conclusions. According to the author, the authority

in Rule 37(a)(4) to award expenses to the prevailing party

should be discretionary, not mandatory.
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Part II: Materials that Consider

Specific Discovery Rules

[In this part of Appendix B, each rule that has been
the subject of relevant separate writing is listed separately;
in addition, Rule 26 is divided into four separate listings

for subdivisions 26(b) (1), 26(b)(2), 26(b)(3), and 26(b) (4).]

Rule 26:

Rule 26(b)(1):

1) A Quicker Route to Court, Business Week,
Dec. 5, 1977, p. 84.

The piece reports on those urging that issues be
defined at an early stage in any given litigation and that

the permissible scope of discovery be somewhat narrowed.

2) Discovery of Documents, Books, Records, Etc.,
For Impeachment Purposes, Comment, 22 Baylor
L. Rev. 516 (1970).
The author contends that there should be an exception
to what he sees as a general rule of "no discovery solely

for impeachment purposes”™ in "unusual situations" such as

when material is about to be moved out of the jurisdiction.
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He argues that the production of materials for impeach-
ment purposes is appropriate at trial if credibility becomes

an issue.

3) Federal Pre-trial Procedure in An Antitrust
Suit, McElroy, 31 Southwestern L. J. 649 (1977).

The author is a practitioner.

He contends that abuse of the discovery provisions
of the federal rules calls for a judicial tightening of
the permissible scope of discovery or for amendments to

the rules.

4) Managing Civil Litigation: The Trial Judge's
Role, Schwarzer, 61 Judicature 400 (1978).

The author is identified as a federal judge ina the
Northern District of California.

He argues that a judge should be aggressive in pre-
trial management, by defining relevancy and by controlling
unduly expensive discovery. According to him, judicial

non-intervention must give way to judicial activism.
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5) New Directions in the Administration of Justice:
Responses to the Pound Conference, Erickson,
Bell, Lundquist & Schechter, 64 A.B.A.J. 48 (1978).

The authors are a justice of the Colorado Supreme
Court, an Attorney General, and two practitioners, re-
spectively.

They argue that the time and expense required to obtain
sanctions under the current rules militate against their use.
They contend that issues in complex litigation should be
identified early to reduce discovery costs. They identify
the most significant proposal by the Special Committee for

the Study of Discovery Abuse as the changing of Rule 26(b) (1)'s

scope of discovery standard to "relevant to the issues raised."”

6) Protection from Discovery of Researchers' Con-
fidential Information: Richards of Rockford,
Inc. v. Pacific Gas and Elec. Co., 71 F.R.D.
388 (N.D.Cal. 1976), Case Comment, 9 Conn. L.
Rev., 326 (1977).
In the analyzed case, a judge issued a protective order
in a contract case to bar the discovery of interview notes
which were taken by a research assistant of a third party

professor. The court considered four criteria: the nature

of the proceeding, whether the deponent was a party, whether
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the information sought was otherwise available, and whether
the information sought was at "the heart of the claim.”
Rather than balancing these factors, the author asserts

they should be considered sequentially.

7) The Scope of Discovery In North Carolina Under
Amended Rule 26, Comment, 13 Wake Forest L. Rev.
640 (1977).
North Carolina Rule 26 is patterned after federal Rule
26. The author argues that it should be construed liberally

and that if there is "any possibility" that the information

sought is relevant, a discovery request should be granted.

Rule 26(b)(2):

1) Discoverability of Liability Insurance Policy
Limits in North Carolina, Comment, 7 Wake Forest
L. Rev. 575 (1971).

The author notes that Federal Rule 26(b)(2) allows
the discovery of an insurance agreement without regard to
the limits of Rule 26(b) (1) (relevance and absence of
privilege). North Carolina Rule 26(b) retains relevance
and absence of privilege requirements as to insurance

policies. The author agrees with the policy underlying

the North Carolina rule.
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2) Insurance: Discovery and Evidence, Martinez,
1971 Ins. L. J. 471.

The author is identified as a law student.

He asserts that the 1970 amendment to Rule 26(b) (2)
does not permit the discovery of an insurance policy solely
for settlement purposes; a policy may be discovered only in
cases where the insurer is liable for the insured's negligence.
The author believes that insurance policies should be dis-

coverable for settlement purposes.

3) Pretrial Discovery of Insurance Coverage, Davis,
16 Wayne L. Rev. 1047 (1970).

The author is identified as a practitioner in Michigan.
He argues that the discovery of insurance coverage under
the federal rule will encourage settlement, because counsel
are under an obligation to limit their prayer for relief to
a reasonable figure and there is a qualified duty to settle
within the policy limits. A contrary Michigan state rule

is criticized.

Rule 26(b)(3):

1) Discovery of Attorney's Work Product, Comment,
12 Gonzaga L. Rev. 284 (1977).

Recognizing the difficulty in applying a qualified

immunity for tangible work product, the author nevertheless
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asserts that Rule 26(b)(3) serves a valuable purpose in
distinguishing between tangible work product and mental

impressions.

2) Discovery of an Attorney's Work Product in
Subsequent Litigation, Note, 1974 Duke L. J.
799.

The author argues that while Rule 26(b) (3) probably
protects only materials which are prepared in anticipation
of present litigation, the Hickman reasoning applies to
the discovery of work product in subsequent litigation.

A proposed criterion for the extension of the doctrine to
subsequent litigation is suggested: under the circumstances
existing at the time of preparation, would a reasonable
attorney have believed that there was a substantial probability

of significant subsequent litigation to which the work product

would be relevant?

3) Discovery of Witnesses and Potential Parties in
Texas, Sherwood & Duncan, 50 Tex. L. Rev. 351
(1972).

The authors express approval of the amended Texas

Rules of Civil Procedure which permit discovery of a witness

list prepared after an occurrence. 'Witnesses" include those

App. B - 16



who have knowledge or may have knowledge of events both
before and after an occurrence and those maintenance per-
sonnel who inspected before an occurrence. The discovery

of the names of inspectors who inspected after an occurrence

are covered by the Texas work product doctrine.

4) Gallaher v. Yellow Cab Co. of PGH: A Guide to
the Application of Rule 4011(d)‘'s "In Anticipa-
tion of Litigation"?, Case Comment, 33 U. Pitt.
L. Rev. 144 (1971).
According to the analyzed case, the interpretation of
the "in anticipation of litigation" language of the Pennsylvania
work-product rule should revolve around: 1) the likelihood of
litigation at the time of the making of a report, 2) the
timing of the creation of the material, and 3) the existence of
an "outward manifestation of a conscious concern for impending

n

litigation," as in preparing the document in order to assess
fault. The author arqgues that these factors should be over-
ridden in some cases by the policy consideration "of allowing

liberal discovery from the party with greater or exclusive

control of the evidence."
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5) SEC v. Nat'l. Student Marketing Corp., Work
Product Immunity Inapplicable to Attorney-
Defendant Where Work-Product Is at Issue and
Former Client Is No Longer an Interested
Party in the Suit, Case Comment, 6 Loy. L. J.
447 (1975).

In cases where an attorney's work product is the

subject matter of the litigation and the client is not
an interested party, the author asserts that the work

product should be discoverable only if the special showing

required under Rule 26(b) (3) can be made.

6) Work-Product Privilege Extends to Subsequent,
Unrelated Litigation, Case Note, 27 Vand. L.
Rev. 826 (1974).
The author argues that Rule 26(b) (3) should be extended
under the reasoning of Hickman v. Taylor to the use of
privileged material in subsedquent, unrelated litigation.

The author approves the Hickman policy of protecting pro-

fessional effort and confidentiality.

Rule 26(b)(4):

l) Compelling Experts to Testify: A Proposal,
Comment, 44 U, Chi. L. Rev. 851 (1977).

Rule 26(b)(4) (B) does not address the question whether
experts who are not retained or specially employed and/or

who will not be called as witnesses are subject to discovery.
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The author suggests that the appropriate procedure to

be applied is as follows: if the movant makes a showing
of need (unavailability of information), a non-26(b) (4) (B)
expert must testify at a deposition unless he shows that
it is unreasonable to compel him to testify rather than

some other unwilling expert.

2) Discovery of Expert Information Under the
Federal Rules, Comment, 10 U. Rich. L. Rev.
706 (1976).

Allowing the discovery of experts retained or specially
employed in anticipation of litigation raises the problem of
determining when anticipation begins, particularly in the
case of an insurance company, where the possibility of litiga-
tion is always present. The author asserts that an expert's

information should be discoverable only when it is compiled

with respect to a specific suit.

3) Discovery of Experts Under Rule 26(b) (4) of
the Federal Rules of Civil Procedure: Part
One, An Analytical Study, Graham, 1976 U.
I11. L. F. 895.

The author is identified as a professor of law at

the University of Illinois.
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Allowing experts under Rule 26(b) (4) (A) to be examined
only by an interrogatory is criticized, the author noting
that depositions are more flexible.

Although a motion under Rule 26(b) (4) (A) (ii) should
be preceded by a motion for more specific answers to the
interrogatory, the author argues that good faith answers
should not foreclose further discovery and proposes that
a more precise standard be articulated under Rule 26(b) (4) (A) (ii).

It is unclear under Rule 26(b) (4) (B) whether a showing
of exceptional circumstances must be made for the discovery
of names of nontestifying experts.

There is some difficulty in distinguishing between
"retained" and "informally consulted"” experts. The author
suggests that one solution might be to consider any expert
who satisfies the "exceptional circumstances" test to be

"retained".

4) Discovery of Experts Under Rule 26(b)(4) 