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Introduction

This documentary collection introduces readers to public debates on
federal judicial authority in the late nineteenth and early twentieth
centuries. The documents illustrate the contending and evolving views
of lawyers, judges, legislators, legal scholars, and ordinary citizens on
the judiciary’s role in American constitutional government. The vol-
ume focuses on the debates sparked by legislative proposals to alter
the organization, jurisdiction, and administration of the federal courts,
as well as the tenure and authority of federal judges. Documents are
drawn from a variety of governmental and nongovernmental sourc-
es, including congressional floor debates, testimony in congressional
hearings, bar association meetings, public addresses, legal treatises,
law reviews, and popular periodicals. The documents selected repre-
sent the most prevalent and influential ideas about the courts and are
but an introduction to the breadth and depth of materials available on
the history of the federal courts.

This collection illuminates the many paths that were possible for
the federal courts during a period of rapid social and economic change.
The federal courts have not simply evolved in response to the needs
of society—they are the product of political contests that reflect both
competing economic and social interests and changing ideas about the
role of the nation’s courts in the American system of government. The
speakers and writers in these documents believed that the stakes of
these debates were high—that the organization, administration, and
authority of the federal courts would have important consequences
for core American governmental principles like separation of powers,
political representation, and the rule of law.

Between 1875 and 1939, the federal judiciary’s role in American
law, politics, and society grew dramatically. The federal courts took on
new responsibilities as the United States became an urban, industri-
alized country with an economy characterized by large business cor-
porations operating on a national scale. In the name of protecting the
property rights of individuals and corporations, the Supreme Court
gradually broadened its interpretation of the Fourteenth Amendment
and the role of the federal courts as a check on state government pow-
er. Congress’s expansion of federal court jurisdiction over civil suits
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based on diversity of citizenship along with the growth in new federal
regulatory and criminal statutes in the early twentieth century led to
an unprecedented amount of litigation before federal judges.

The expanded authority of the federal judiciary became the sub-
ject of heated political debate in the late nineteenth and early twentieth
centuries. Southern Congressmen, already resentful of the federal gov-
ernment’s Reconstruction era interventions on behalf of freed African
Americans, saw the growing reach of federal courts as further evidence
of encroaching federal power. By the 1870s and 1880s, southerners
were joined by midwestern and western state lawmakers, judges, and
lawyers angered that eastern financiers and corporations could force
their citizens into federal courts, which they believed were more dis-
tant, expensive, and congested than state courts. They protested Su-
preme Court decisions nullifying state regulation of corporations and
argued that the federal courts were infringing on the authority of state
governments, and especially state courts, to govern themselves. La-
bor leaders throughout the country charged the federal courts with
protecting the interests of business at the expense of workers. Con-
gressional Democrats, local lawyers, and some progressive political
reformers proposed legislation to restrict federal court jurisdiction,
to limit the exercise of judicial review, and to weaken judicial equity
powers. Court critics also proposed measures to make federal judges
more accountable to the people through the election of judges and the
popular recall of judicial decisions.

At the same time, interstate corporations and their lawyers praised
federal courts for protecting their property rights under the Constitu-
tion from hostile legislative majorities in the states. They asserted that
access to the federal courts under diversity jurisdiction shielded them
from the prejudice of local judges and juries and provided businesses
with predictable law throughout the country.

For them, the most important challenges facing the courts were
congested court dockets, persistent delays, and rising litigation costs
arising from the record number of cases that strained the institutional
capacity of the courts to handle the new business. Republican politi-
cians, federal judges, and elite corporation lawyers in the American
Bar Association-pressed Congress to adopt innovations in court orga-
nization and administration to help the courts process more cases and
more efficiently use judicial resources. They fought to establish circuit
courts of appeals, to ease the Supreme Court’s burdensome caseload,
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and to grant the Court greater authority to manage the judicial system.
Advocates for greater administrative independence, like Chief Justice
William Howard Taft, believed that greater judicial control over court
resources and operations would keep rising delays and costs of litiga-
tion in check and preserve the legitimacy of federal judicial power.

All of these proposals implicated enduring ideas about the federal
courts and their role in American constitutional government. Among
the most important recurring issues were the separation of powers and
judicial independence. As federal judges declared more federal and
state statutes in violation of the Constitution—including the income
tax and child labor laws—supporters of greater government regula-
tion criticized judges for usurping legislative power. Congress consid-
ered bills to abolish judicial review of federal laws, to allow congres-
sional override of a judicial decision, and to require a supermajority
for the Supreme Court to declare a law unconstitutional. Others called
for greater responsiveness to the people themselves through judicial
term limits or the popular election of federal judges. Finally, during
the New Deal, President Franklin Roosevelt sought to impose judicial
deference to Congress by giving himself the ability to appoint a host of
new judges and Supreme Court justices. Roosevelts “court-packing”
plan raised important questions about the authority of the President to
influence judicial decisions. Opponents of the plan—including some
strong critics of the Courts decisions—claimed that all of these mea-
sures threatened the independence that allowed judges to enforce the
rule of law free of political considerations. Roosevelt’s bold move to
try to manipulate judicial policy through enhanced appointment au-
thority led to a fiery storm that ultimately reinforced and strengthened
public support for judicial independence.

The proposals for reform of court administration also raised im-
portant questions about the separation of powers. When American
Bar Association leader Thomas W. Shelton campaigned to give the Su-
preme Court authority to write uniform rules of civil procedure for the
federal courts, he argued that establishing procedural rules was a judi-
cial function that had been usurped by Congress. In 1922, Congress,
in response to Chief Justice William Howard Taft’s proposal, created a
new Conference of Senior Circuit Judges, with the authority to study
court conditions, to recommend the appointment of new judges, and
to authorize the chief justice to transfer judges across circuit lines. Taft
argued that judges were the best qualified to know how to manage
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the judiciary and wanted to take questions of where judges would
be assigned away from the political considerations of Congress. Taft’s
plan generated strong criticism from those who saw all of those things
as the proper realm of the legislative power. By the 1930s, members
of the Conference of Senior Circuit Judges, concerned about the influ-
ence that Congress and the executive branch had over court finances
and administration—and with the ultimate support of the Depart-
ment of Justice—persuaded Congress to usher in a new era of judicial
branch independence with the creation of the Administrative Office of
the U.S. Courts.

Debates over the federal courts also touched on the other hall-
mark of American government: federalism. Defenders of states’ rights
protested that the broadened diversity jurisdiction of federal courts
over common law disputes represented an unwarranted transfer of au-
thority from state courts to federal courts. The Supreme Court’s broad
interpretation of the Fourteenth Amendment’s Due Process Clause, as
well as district judges” use of injunctions against state officials, sig-
naled to many Democratic lawmakers that state government authority
was being threatened by federal judges. Their proposals for limiting
federal jurisdiction led the representatives of eastern business and fi-
nancial interests to defend the authority of the federal courts. They
saw national courts as indispensable in an economy increasingly de-
fined by commercial transactions and relationships that crossed state
boundaries.

The questions over federalism were part of a broader ongoing de-
bate about the relationship of localism and centralization in the courts.
Chief Justice Taft and members of the American Bar Association be-
lieved that the only way the federal courts could keep up with their
growing responsibilities was to centralize authority over court admin-
istration in the hands of the Supreme Court and the Conference of Se-
nior Circuit Judges. These proposals met objections from members of
Congress who valued decentralization in the federal courts. Taft’s plan
to assign “at-large judges”—the so-called flying squadron of judges—
alarmed those who believed that federal judges should be intimately
connected to the communities in which their courts were held. The
movement to create a true three-tiered system of courts—with judges
of the trial courts, appellate courts, and the Supreme Court function-
ally separated—represented a break from the traditional belief that ap-
pellate judges should sit in trial courts and maintain a connection with
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the people. Many Democratic lawmakers were critical of the American
Bar Association’s push for uniform federal procedure because they be-
lieved that federal courts should share the procedure of the various
state courts and mirror the local legal culture. This emphasis on de-
centralization was durable within the judiciary as well, as a number of
judges resisted greater oversight of their courts and the erosion of their
traditional autonomy. Even as the judiciary received greater admin-
istrative control with the creation of the Administrative Office of the
U.S. Courts in 1939, circuit judges—at Chief Justice Charles Evans
Hughes’s insistence—maintained a decentralized structure of supervi-
sory power in the Conference of Senior Circuit Judges.

Finally, the proposals to adapt the federal courts to handle their
increased responsibilities led to ongoing debate about access to jus-
tice. A major aspect of the debate over creating new circuit appeals
courts in the 1880s was what kinds of cases could be taken to the
Supreme Court. The new, intermediate level of appeals courts meant
that the Supreme Court would no longer serve as—at least in princi-
ple—the final arbiter of disputes for all Americans. Debate over the
1925 Judges’ Bill, which increased substantially the Supreme Court’s
discretion over its appellate docket, represented to many the further
erosion of access to the highest court in the land. Debate over federal
jurisdiction throughout this period centered on the extent to which
federal courts were too distant and costly for poorer litigants, limiting
poorer litigants’ ability to achieve justice against corporations and oth-
er powerful litigants.

The collection is presented in four main parts. Part One traces the
debates over court jurisdiction and organization from the expansion
of federal jurisdiction in the Judiciary and Removal Act of 1875 to
the 1891 creation of the circuit courts of appeals and the 1911 con-
solidation of the district courts with the old circuit trial courts. Part
Two presents the competing responses to federal judges’ increased use
of judicial review and injunctions from the 1890s to the 1920s. Part
Three focuses on debates over judicial administration as lawyers and
judges struggled with the delays that accompanied the growing re-
sponsibilities of the federal courts. Part Four concludes the volume
with debates about judicial independence and executive authority in
the 1930s that grew out of Franklin D. Roosevelt’s aborted court reor-
ganization plan and the establishment of the Administrative Office of
the United States Courts in 1939.






Court Organization and Jurisdiction

By the late 1870s, the combination of national commercial develop-
ment and congressional expansion of federal court jurisdiction had led
to a rapid increase in the number of cases in the federal courts, espe-
cially in the Supreme Court of the United States. Lawmakers, lawyers,
and judges lamented the costs and delays of litigating a case in the fed-
eral courts and debated a number of proposals designed to decrease
the workload of the Supreme Court. In doing so, they launched a de-
cades-long reexamination of court organization, federal jurisdiction,
and the role of the federal judiciary in American society.

Almost everyone in the late nineteenth century agreed that
Congress had to do something to stem the flow of cases to the Su-
preme Court. A vocal group of lawyers and federal legislators argued
throughout the period that the best solution was to leave the structure
of the courts intact but drastically reduce the jurisdiction of federal
trial courts. These lawmakers, especially Democrats from the South
and West, were more concerned with reducing the size and power of
the federal court system than helping the courts adjust to their grow-
ing caseloads. They worried about the expense and inconvenience for
ordinary Americans forced to litigate in federal courts against increas-
ingly powerful interstate business interests. By keeping private suits
in state courts—especially those cases that were now entering federal
courts based on diversity of citizenship—Congress could avoid cre-
ating new courts and judgeships and shift the balance of authority
between the state and federal governments.

A majority in Congress was not prepared to reduce drastically fed-
eral court jurisdiction in an era of expanding interstate commerce and
federal government engagement with the economy. Debate ultimately
centered on establishing new courts and altering federal appellate ju-
risdiction. The most popular plan throughout the second half of the
nineteenth century, and the one that Congress ultimately adopted in
1891, was to establish an appeals court in each of the nine judicial cir-
cuits and make it the court of final determination in select categories
of cases. The proposal raised important questions about the role of the
Supreme Court in the federal judicial system and was debated along-
side a number of rival plans, including allowing the Supreme Court
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to divide its caseload among smaller panels of justices. Lawmakers
struggled, however, with whether the Supreme Court would continue
to fulfill the Constitution’s mandate for “one Supreme Court” if ap-
peals were final in a collection of circuit appeals courts or a subgroup
of only three justices. If more cases were excluded from the Supreme
Courts jurisdiction, what criteria should be established for doing so?
While appeals from the circuit courts were already limited by the 1875
Removal Act to cases involving more than $5,000, proposals to in-
crease that amount in controversy even further led to debate about
the ever-decreasing access of Americans to appellate justice from the
nation’s highest court.

Crisis in the Federal Courts
Delays in the Supreme Court of the United States, 1875-1890

In the late nineteenth century, rapid growth of civil litigation in the
federal courts led to unprecedented costs, delays, and inconvenienc-
es for litigants. The Supreme Court, which had almost no discretion
to decline to hear a case properly before it, faced mounting case-
loads. In 1860, 310 cases were pending before the Supreme Court
at the start of its term. That number had risen to 636 at the start of
the 1870 term and nearly tripled over the next twenty years, with
1,212 cases pending before the 1880 term and 1,800 at the start of
the 1890 term.! It could take up to three years for an appeal from
the trial level to be decided by the Supreme Court.

Throughout the late 1870s and 1880s, members of Congress,
lawyers, journalists, government officials, and judges called atten-
tion to the workload of the Supreme Court and the consequences of
congressional inaction. Current and former Supreme Court justices
themselves published articles and made speeches pointing out that
the Courts jurisdiction had not much changed since the nation’s
founding, even as the population, territory, and commercial activi-
ty of the country had grown dramatically. Presidents of the United
States, attorneys general, and members of Congress stressed that
the delay in resolving cases had become oppressive for litigants and
amounted to a denial of justice. Few of the writers below agreed on
what measures to take to relieve the Court and the American public
from these delays, but all agreed that Congress had to do something.

1. Felix Frankfurter and James Landis, The Business of the Supreme Court (New
York: Macmillan, 1928; Johnson Reprint Company, 1972), 60.
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For several years there have been constantly repeated com-
plaints concerning the condition of business, and the manner in
which it is transacted, in the Supreme Court of the United States....
Questions of law are not always treated with the precision which
great care would give, and which ought to mark the judgments of
the highest court of appeal. This carelessness appears sometimes
in the conclusions arrived at,sometimes in the language in which
they are expressed, sometimes from the too frequent presence of
dissent among the judges. The evil is a real and serious obstacle
to the administration of justice, and is weakening the beneficial
influence of the Court,and the respect in which it is held.

[Document Source: “The Supreme Court,” American Law Review 9, no. 4 (July 1875):
668.]

Whoever properly estimates the marvelous increase in our pop-
ulation and in our commerce, the vast multiplication of corpo-
rations, and the infinite variety of questions growing out of such
institutions legitimately coming before that court, cannot fail to
appreciate the fact that the business of the court must continue to
increase in a like proportion.The fact is that there were one hun-
dred and eleven more causes added to the docket of the Supreme
Court of the United States during the last four months than there
were causes disposed of within the same period, including those
summarily dismissed. And if the business of that court shall con-
tinue to increase with the same ratio, it will not be long until it will
reach a point when fully five years must elapse from the time of fil-
ing the record until a final adjudication is reached; to say nothing
of the delay, frequently considerable, which must take place from
the taking of the appeal to the deposit of the record in the office
of the clerk of the Supreme Court! Five years’ delay of justice! Five
lingering, weary years of anxious waiting! And that, too, frequently
attended with absolute ruin to the unfortunate suitor!

[Document Source: Representative James Knott (D-KY), Speech Before House of Rep-

resentatives, February 16, 1876, Congressional Record, 44th Cong., 1st sess., 1876, 4,
pt. 2:1126.]
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[ desire to call attention also to the necessity of making some
additional provision for the transaction of the business in the Fed-
eral courts.In the Supreme Court the business is usually at present
from two years and a half to three years behind, and it is impos-
sible that this accumulation can be diminished while so large an
amount is annually added to it.The cases ...are of the gravest char
acter,involving necessarily elaborate discussion and laborious ex-
amination. It cannot be expected that more can be decided than
are now disposed of in the annual session, or that any assiduity on
the part of the distinguished magistrates who compose the court
will enable them to accomplish more than that which they now
do.The evils which the delay of justice occasions are too obvious
to require discussion,and the consideration of Congress is respect-
fully called to some appropriate remedy.

[Document Source: Attorney General Charles Devens, in U.S. Dept. of Justice, Annual

Report of the Attorney General of the United States (Washington, D.C.: Gov't Printing
Office, 1877), 11-12.]

It is now a well-known fact,and one that has excited much dis-
cussion for a number of years in the country, that the courts of the
United States, as now organized, cannot possibly transact the busi-
ness before them with the promptness that justice requires. They
are overburdened with business to such an extent that delays in
determining litigation amount,in very many instances, to a denial
of justice.

[Document Source: Attorney General August H. Garland, in U.S. Dept. of Justice,

Annual Report of the Attorney General of the United States (Washington, D.C.: Gov't
Printing Office, 1885), 36.]

The subject of relieving the Supreme Court of the United States
from the arrears of its business, and preventing their future accu-
mulation, has for some years attracted the attention of those inter-
ested....

There is ... a continued pressure in favor of some appropriate
action. The court is not less than three years behind its docket;
though fully equipped with a full bench of able-bodied men,up to
the beginning of the present term, it has not been able to make any
gain in its rate of progress. The arrearage still continues, and even
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grows....An appeal to the present Congress for immediate relief is,
therefore, pressingly made.

[Document Source: Justice Stanley Matthews, “The Relief of the Supreme Court,” The
Independent, December 9, 1886, 2.]

The law which fixes at this time the appellate jurisdiction of the
Supreme Court was enacted substantially in its present form at the
first session of Congress, nearly one hundred years ago. With few
exceptions ...the jurisdiction remains to-day as it was at first,and
consequently, with a population in the United States approaching
60,000,000 and a territory embracing nearly 3,000,000 square miles,
the Supreme Court has appellate jurisdiction in all of the classes
of cases it had when the population was less than 4,000,000 and
the territory but little more than 800,000 square miles. Under such
circumstances it is not to be wondered at that the annual appeal
docket of that court has increased from 100 cases ...a half century
ago, to nearly 1,400, and that its business is now more than three
years and a half behind;that is to say,that cases entered now,when
the term of 1887 is about to begin, are not likely to be reached in
their regular order for hearing until late in the term of 1890.

In the face of such facts it cannot admit of a doubt that some-
thing should be done, and that at once, for relief against this op-
pressive wrong. ... What is needed is relief for the people against
the ruinous consequences of the tedious and oppressive delays,
which as the law now stands, are necessarily attendant on the fi-
nal disposition of very many of the suits in the courts of the Unit-
ed States because of the overcrowded and constantly increasing
docket of the Supreme Court.

[Document Source: Chief Justice Morrison Waite, Remarks at Philadelphia Bar Asso-

ciation Breakfast for the Supreme Court, September 15, 1887, printed in “Remarks of
Chief Justice Waite,” Albany Law Journal 36 (1887-1888), 318.]

The condition of business in the courts of the United States is
such that there seems to be an imperative necessity for remedial
legislation on the subject. Some of these courts are so overbur
dened with pending causes that the delays in determining litiga-
tion amount often to a denial of justice.

[Document Source: President Grover Cleveland, First Annual Message to Congress,
December 8, 1885, Congressional Record, 49th Cong., 1st sess., 1885, 17, pt. 1:117]
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The necessity of providing some more speedy method for dis-
posing of the cases which now come for final adjudication to the
Supreme Court becomes every year more apparent and urgent.

[Document Source: President Benjamin Harrison, First Annual Message to Congress,
December 3, 1889, Congressional Record, 51st Cong., 1st sess., 1889, 21, pt. 1:87.]

The court cannot relieve itself. ... With the extremest industry it
is impossible to dispose of more than about four hundred cases
in any one year.Long experience has demonstrated that. It will re-
quire nearly four years to clear the present calendar,and if it were
now clear, the next calendar would in all probability be beyond
the power of the court to dispose of in due season. From three to
four years must elapse before a case now brought into the court
can be reached for decision, and in view of past experience, and
of the amazing growth of the country,of its wealth and business, of
the multitude of startling inventions, of the increase of railroads,
and the prospective increase of commerce, it is not unreasonable
to anticipate that, if relief does not come,the burdens under which
the court is now struggling will grow larger from year to year.ls the
present condition of things establishing justice? Is it not, rather, a
practical denial of justice? Has a suitor no just cause of complaint
against a government avowedly organized “to establish justice”be-
tween itself and its constituents,and among its individual subjects,
when he must wait three or four years before he can obtain it?

[Document Source: William Strong, “Relief for the Supreme Court,” North American
Review, Nov. 1890, 568-69.]

Although the court has each year increased its labors, so that
more causes are disposed of at a single term than during a whole
decade half a century ago, the fact yet remains that the business
is gradually gaining upon the court. Notwithstanding its heroic ef-
fort to shake itself free, it is gradually sinking under the weight of
fast-accumulating appeal records. The evils of the present condi-
tion of affairs are grave,immedicable,and,in many cases,well-nigh
intolerable. He suffers wrong who is denied the opportunity to en-
force a right. Justice postponed is injustice.To refuse a hearing to
a litigant is to do him affirmative mischief. The cases are not few in
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which a court might as well turn the suitor at once from the temple
of justice as close the door in his face for four years.

[Document Source: Alfred Conkling Coxe, “Relief for the Supreme Court,” Forum,
February 1889, 568.]

Circuit Judge George McCrary, Congestion in the Trial Courts,
Central Law Journal, September 2, 1881

While most observers focused on the burdens of the Supreme Court
of the United States in the late nineteenth century, others drew at-
tention to the challenges faced by judges in the trial courts.

The federal judiciary included two types of trial courts—the dis-
trict courts and the circuit courts. In each judicial district, a U.S.
district court served as the federal trial court for admiralty and mar-
itime cases as well as for noncapital criminal cases. The districts
were organized into nine judicial circuits, with each district hosting
a circuit court. By statute, the circuit courts were held by a district
judge and a Supreme Court justice assigned to the circuit, though
district judges were permitted since 1802 to hold circuit courts on
their own. In 1869, Congress authorized the appointment of a cir-
cuit judge in each circuit to exercise the same authority as Supreme
Court justices in the circuit courts. Congress also reduced the re-
quired attendance of the justices to one session every two years. The
circuit courts had jurisdiction over all federal criminal cases, suits
between citizens of different states (diversity cases), most equity cas-
es, and, concurrently with the district courts, civil suits initiated by
the United States. The circuit courts also heard appeals from the
district courts in some cases.

Even with the appointment of circuit judges, the federal tri-
al courts struggled to keep up with increasingly crowded dockets
in the late nineteenth century. In 1873, there were 29,013 cases
pending in the lower courts. The federal bankruptcy act passed by
Congress in 1867 contributed to the growing caseloads, with 5,118
bankruptcy cases pending that year. Even after the bankruptcy act
was repealed in 1878, however, the number of cases pending in
1880 had risen to 38,045.?

Circuit Judge George W. McCrary—who as amember of the House
of Representatives sponsored a plan to create intermediate appellate
courts in 1876—argued in 1881 that the growing caseloads in the
circuit courts made it almost impossible for circuit judges to visit all

2. Frankfurter and Landis, The Business of the Supreme Court, 60.
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of their courts in a given term, leaving overworked district judges
to sit alone in many circuit courts. McCrary pointed out that Ameri-
cans expected the important class of cases in the circuit courts to be
considered by a panel of judges. Like the Supreme Court, the circuit
courts faced an ever growing problem as the increases in population
and interstate commerce of the country brought more and more
litigants into federal court. Ultimately, McCrary argued, Congress
would have to respond by giving the courts an adequate number of
judges to handle the caseload.

The evil [of delay] is increasing with the growth of inter-State
commerce and the extension of the Federal jurisdiction, to such
an extent that a remedy is demanded by the needs of the Supreme
Court alone. Our purpose in this article is to show that some such
legislation is also required,and not less urgently, by the needs of the
Circuit Courts. It is believed that no court was ever before clothed
with an original jurisdiction more varied,important and extensive,
than that which is devolved by law upon the Circuit Courts of the
United States; and it is not to be supposed that Congress will long
delay to provide the means necessary to the proper performance
of public duties so important....

...A large majority of all the cases must be heard and determined
by a single judge.Even when two judges are present,the great pres-
sure of business,and the great expense to litigants attendant upon
delay, makes it necessary for the judges to avail themselves of the
privilege given by law—of separating, and holding two courts at
the same time.The theory of the judiciary acts is, that all important
questions of law should be determined by the full bench; and lit-
igants justly complain when they are deprived of this right.It is an
important right.The value of discussion,and a comparison of views
by judges in conference, can hardly be overestimated. The Feder
al judicial system is based upon the theory that the concurrence
of two judges in the judgment of the circuit courts in important
cases is desirable; or that in case of a difference of opinion, while
the view of the presiding judge shall prevail, the case, irrespective
of the amount in controversy, may go to the Supreme Court. The
theory is sound, and nothing is lacking save the necessary judicial
force to carry it out.This evil is greatly enhanced since the right of
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appeal has been taken away in all cases involving less than $5,000.

...The present judicial force is so small that the circuit judge can
not, by possibility, attend all the terms of the circuit court.This will
be made apparent as we proceed. It certainly requires no argu-
ment to show that the policy of establishing circuit courts which
the circuit judge can not attend,and which must, however import-
ant the cases, be held by a single district judge, with final jurisdic-
tion in all criminal cases, and in all civil cases involving $5,000
or less, without opportunity for conference, and without power to
certify a division in case of doubt, is a policy which can not be de-
fended.lt is a policy which violates the spirit of our judicial system.
I do not believe that Congress has erred in establishing Federal
courts in too many places.As it is, they are few and widely separat-
ed.The error is not in establishing so large a number of courts, but
in providing too small a number of judges.

The present deplorable lack of judicial force makes litigation in
the Federal courts both tedious and expensive.As already suggest-
ed, these courts are comparatively few in number,and necessarily
far removed from many of the people who are compelled to litigate
in them.The importance of promptness in the dispatch of business
is,therefore, manifest. When parties and witnesses have traveled,as
they often must, several hundred miles to reach the place where
the court sits, it is a great hardship to keep them waiting indefinite-
ly for a hearing, or to send them home, to return again at the next
term....

...How inadequate has been the legislation of Congress to pro-
vide increased facilities to meet the vast increase of judicial busi-
ness growing out of the marvelous growth of the country! ... The
business of the Federal courts is necessarily increasing with the
growth of commerce, the increase of population and wealth, and
the multiplication and extension of railroads and other arteries of
inter-State trade. These courts deal very largely with controversies
between citizens of different States over which the Constitution
itself gives the Federal judiciary jurisdiction. It is manifest that in
these days of rapid transit, trade and traffic between citizens of dif-
ferent States must continue to increase, and the evils complained
of must grow annually more burdensome, until the remedy is ap-
plied.We must remember, too, that our great territories, now rapidly
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being settled, must soon come into the Union as States, bringing
with them a vast amount of business for the Federal courts grow-
ing, not only out of their trade with citizens of other States, but
also out of the laws of Congress concerning public land, mines
and mining,and the Indians.All things being considered, the utter
inadequacy of the present judicial force is so apparent, that no
argument can make it more so.

[Document Source: George W. McCrary, “Needs of the Federal Judiciary,” Central Law
Journal, September 2, 1881, 167-69.]

Campaign to Limit Federal Jurisdiction

Lawmakers, judges, and lawyers debated proposals throughout the
1870s and 1880s to reorganize the federal courts in order to accom-
modate growing caseloads (see the following section). Some argued,
however, that the federal courts” swelling dockets had less to do with
the inexorable growth of the nation’s population and commerce than
with the expansion of federal court jurisdiction adopted by Congress
in the 1875 Jurisdiction and Removal Act.” The 1875 act expanded
the authority of lower federal courts to hear cases involving so-called
federal questions—cases arising under the laws, treaties, and Consti-
tution of the United States—and provided greater opportunities for
litigants to initiate and remove suits to federal courts when litigants
resided in different states.* The authority of the federal courts to hear
these “diversity” cases had been controversial since the debates over
the Constitution and became even more so after the 1875 act made
it easier for litigants to remove cases to federal courts.” Many argued
that limiting federal jurisdiction over cases arising under diversity of
citizenship would dramatically lower the number of cases in both the
Supreme Court and the lower courts—by as much as a third—and
reduce the costs and delays of litigating in federal court.

3. U.S. Statutes at Large 18 (1875): 470.

4. Stanley 1. Kutler, Judicial Power and Reconstruction Politics (Chicago: Universi-
ty of Chicago Press, 1982), 154-56.

5. Henry J. Friendly, “The Historic Basis of Diversity Jurisdiction,” Harvard Law
Review 41, no. 4 (February 1928): 483-510; Robert L. Jones, “Finishing a Friendly
Argument: The Jury and the Historical Origins of Diversity Jurisdiction,” New York
University Law Review 82 (September 2007): 997-1101.
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Court congestion was only a small part of the controversy over
federal court jurisdiction in the late nineteenth century, however. The
debate over jurisdiction was fundamentally about the power and reach
of the federal courts and their relationship with the expanding corpo-
rate economy.

Democratic members of Congress from the South and the West
accused federal courts in the 1870s and 1880s of favoring the interests
of business corporations and eastern investors. Railroad and insurance
corporations—which the Supreme Court recognized for the purposes
of jurisdiction as citizens of the states in which they were chartered—
were facing numerous contract and injury lawsuits in the state courts
and took advantage of the expansive removal rights under the 1875
Jurisdiction Act to force plaintiffs into federal court based on diversity
of citizenship. Railroads with federal corporate charters also removed
suits to federal courts under the 1875 act’s grant of federal question
jurisdiction. In addition, based on the doctrine set down in the 1842
case of Swift v. Tyson,® federal judges, in cases turning on nonfederal
questions, implemented their own interpretation of state common law
and effectively established a federal common law that was in many
cases beneficial to corporate litigants.’

Southern and western lawmakers cited diversity jurisdiction as
the root of an alleged pro-business bias in the federal courts. They ar-
gued that the federal courts were usurping the authority of state courts
and the power of state governments to control corporations operating
in their borders. Cases brought into federal courts based on diversity
of citizenship dealt with state and common-law issues which, critics
argued, state judges were perfectly capable of handling in an efficient
and impartial manner. They objected that corporations forced litigants
into congested federal courts to delay and increase the costs of pro-
ceedings in order to press them into unfavorable settlements. Court
critics argued that restoring the law of diversity jurisdiction as it had
existed prior to 1875 would keep litigants out of congested courts, re-
duce existing congestion, level the playing field between corporations
and individuals, and reestablish the authority of state judiciaries.

6. 41 U.S. 1(1842).
7. Edward A. Purcell, Jr., Litigation and Inequality: Federal Diversity Jurisdiction in
Industrial America, 1870-1958 (New York: Oxford University Press, 1992).
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Republicans countered that diversity jurisdiction protected inter-
state businesses and investors from local prejudice and the anticor-
porate sentiments of state courts. They argued that the Swift doctrine
brought about more uniform and predictable law, which was neces-
sary to encourage interstate commerce. Federal court protection, Re-
publicans stated, was necessary to encourage investment and econom-
ic development in the southern and western states.

Beginning in 1878, the Democratic members of the House of Rep-
resentatives introduced legislation to dramatically limit federal juris-
diction. The House passed in 1880, 1883, and 1884 a bill drafted by
Texas Democrat David B. Culberson that raised the minimum amount
in controversy required to enter circuit court, narrowed the right of
litigants to remove cases from state courts, and prevented corpora-
tions from entering federal courts based on diversity of citizenship.
The bill also prohibited federally chartered corporations from remov-
ing suits to a federal court based on the claim that their charter made
the case one of federal question jurisdiction. The Senate failed to act
on Culberson’s bill, however, until 1887 when the two houses reached
a compromise. The Judiciary Act of 1887 increased the amount in
controversy necessary to enter federal courts from $500 to $2,000 and
eliminated the ability of plaintiffs to remove a case they had brought in
state court.® The Senate did not agree to block corporations from fed-
eral courts, though, and only accepted a provision that declared that
national banks would be deemed citizens of the states in which they
operated for jurisdictional purposes. Movements to reduce corporate
access to the federal courts would recur periodically into the 1930s,
without success.

Representative David B. Culberson, Call to Limit Federal
Jurisdiction, House of Representatives, Speech of February 18,
1876

In the Congressional session following passage of the 1875 Jurisdic-
tion and Removal Act, lawmakers introduced numerous bills to lim-
it the right of litigants to remove cases from state to federal courts.
When Congress began to seriously consider legislation to address

8. U.S. Statutes at Large 24, 49th Cong., 2d sess. (1887), 552. The act was
passed again in 1888 with minor typographical corrections. 25 Stat. 433, Ch. 866,
50th Cong., 1st sess. (1888).
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congestion in the Supreme Court in 1876, a number of vocal con-
gressmen from the South and West responded by arguing that court
congestion could best be alleviated by repealing key portions of the
1875 act.

Texas Democratic Representative David B. Culberson, who would
introduce legislation continuously between 1880 and 1896 to limit
jurisdiction, argued that the courts had the capacity to handle the
natural growth of the nation’ litigation if Congress would reestab-
lish the boundaries of federal jurisdiction as they existed prior to
1875. Culberson saw the 1875 act as an attack on the authority of
state courts and called for legislation that would limit the number
of cases that could be removed to federal courts. He contended that
retrenching federal jurisdiction would in one motion relieve the Su-
preme Court of its burdensome caseload and restore the proper bal-
ance between the federal and state tribunals. Culberson warned that
establishing new courts would only reinforce the growth of federal
judicial power at the expense of state courts and make it more diffi-
cult to reverse course and retrench federal jurisdiction in the future.

[ am frank to confess the business before the Supreme Court of
the United States has grown to such extent that some remedy is
demanded. But [ deny;sir, that result has followed the fact that the
number of States in this Union has increased, or that the popula-
tion of this country has increased, or that the business of the coun-
try has increased....] admit that these have had their influence to
increase the business of the Supreme Court, but [ apprehend the
increase of the number of judges on that bench would have met
the natural increase of business before that tribunal.

The cause of the increase of the business in that tribunal I attri-
bute to another cause rather than to those which have been re-
ferred to....For the last fifteen years the tendency of the Federal
legislation of this country has been to take away power and impor-
tance from the States and vest them in the Federal Government,
not only in a political, but even in a judicial aspect, until the result
is to-day that the jurisdiction of the State courts has been contract-
ed and diminished until they now present merely the skeleton of
what they were formerly.

... 1 desire to say that the only way in which this evil can be
remedied is for the Congress of the United States to take away that
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jurisdiction which has been vested in the Federal courts,but which
rightfully belongs to the State courts,and re-invest it in those tribu-
nals.If you will do that, Mr.Speaker,you will find that the time of the
Supreme Court will conform itself to the business, and that there
will be no trouble in disposing of the business which will come
before it.

[ wish to call attention to the fact that if you ... establish these
appellate courts in the nine circuits of the United States, the result
will be that we never can re-invest the jurisdiction of which we
have already divested the State courts of this Union under a policy
hostile to the States.

My impression is that the best way to accomplish the object we
have in view is to ...reframe the law on the subject of the transfer or
removal of causes from State courts into the Federal courts.If you
will do that you will find that the Federal courts and the Supreme
Court as now organized are fully equal to the discharge of the busi-
ness which will properly come before them. In my judgment, Mr.
Speaker, if you establish these courts in the nine circuits of this
country they will build up an influence which the Congress of the
United States can never overreach.They will encroach still further
upon the jurisdiction of our State courts until the strange anomaly
will be presented of the whole important business of the country
taken from the State courts and vested in the Federal courts.

[Document Source: Congressional Record, 44th Cong., 1st sess., 1876, 4, pt. 2:1167.]

Representative James R. Waddill, Criticism of Corporate
Diversity Jurisdiction, House of Representatives, Speech of
February 19, 1880

In 1880, Representative Culberson, chairman of the House Judiciary
Commiittee, introduced legislation to modify portions of the 1875
Removal Act. Culberson proposed raising the minimum jurisdic-
tional amount to take any cases—either by original jurisdiction or
removal, involving a federal question or diversity of citizenship—
into the circuit courts from $500 to $2,000. The bill also placed the
power to remove a suit exclusively with a defendant sued in a state
of which he was not a citizen. Plaintiffs who brought suit in state
courts could not change their mind at a later time and remove to
federal court unless they filed an affidavit alleging that local prej-
udice would make a fair trial impossible. Defendants sued in their
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home state by a citizen of another state could not remove to federal
court under the bill. Most importantly, the bill stipulated that corpo-
rations, including those with federal charters, would be considered
citizens of each state where they did business and could not remove
suits to federal courts based on diversity of citizenship.’

In an 1880 speech in support of the Culberson bill, Representa-
tive James R. Waddill, a Democrat from Missouri, argued that Con-
gress had a duty to rebalance the power between corporations and
individuals. According to Waddill, federal courts were too distant
and expensive for ordinary citizens and access to federal courts was
an unfair advantage granted to large businesses with greater resourc-
es. Waddill argued that corporations should submit to the laws, and
the tribunals, of the states, which granted permission for them to
operate within their borders.

Now; sir, [ favor this [Culberson’s] bill because its provisions will
relieve the people of many sections of the country of a grievous
cause of complaint;because it provides that the rights of the citizen
shall be tried by a jury of his peers and of the vicinage; because in
the majority of cases it will remit causes to domestic home courts
for trial; because it will put a stop to the harassment and burden-
some expense of sending honest suitors for trial of their causes
hundreds of miles distance from their homes to a strange court,
whose modes of procedure, whose methods of trial and practice
are alike unknown to him,and where, unknown to all around him,
probity, honor, reputation, character, all go for naught. Mr. Speaker,
we hear a great outcry and complaint about United States courts
in these days. Numerous bills are now pending in this House to
modify and mollify their jurisdiction. s all this complaint without
cause? Are there no reasons for it? Is it a mere passing humor of
the people? Sir, there is justice in this outcry There is reason for
this protest. It may at times be unreasonable in its manner, and
unmethodical in its assaults, but it has its full justification in the
harassments and burdens arising out of the act of 1875 now sought
to be partially remedied....

... The United States courts are too remote to be the arbiters of
the rights of the citizen as a rule. Especially is this so in the South

9. H.R. 4219, 46th Cong., 2d sess., Congressional Record, 1880, 10, pt. 1:681.
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and West, where the suitor often is compelled to travel three and
four hundred miles, with his witnesses and counsel, to try his
cause. And much of this harassment and expense—in fact, by far
the most of it—arises from suits between individuals and corpora-
tions doing business in the State where the individual resides,and
under and by virtue of the laws of that State, too.

This bill makes no assault upon corporations as such, but only
seeks to place the individual citizen on an equal footing with the
corporate or artificial citizen in the courts. Where is the wrong to
corporations ...? Is it wrong to say that a corporation doing busi-
ness in a State, protected by its laws and permitted to go with its
goods or business right to the doors of the people of the State,
shall only have the same privileges with reference to a forum for
trial that the citizens of the State have? Is it an outrage to say that
a powerful corporation shall not have the right, while transacting
its business under the laws of a State, to drag citizens of that State
hundreds of miles from their homes, at great expense and attend-
ed with vexatious and often disastrous delays, to a strange court,
with its strange procedure,to hear and try their causes which their
home courts are perfectly competent to do? Sir, [ fail to see the
injustice of forbidding to corporations doing business in a State
the right of removal to Federal courts when it is not granted to the
citizens of a State. The objection to the present bill is that it does
not go far enough. Certainly if there is to be any favor shown in the
dispensation of justice it should go to the weaker party;the individ-
ual citizen,and not as is the case now under the law of 1875,to the
stronger, the wealthy and powerful corporations.

[Document Source: Congressional Record, 46th Cong., 2d sess., 1880, 10, pt. 2:1014—
15.]

Senator George D. Robinson, Defense of Corporate Access to
Federal Courts, U.S. Senate, Speech of February 12, 1880

Congressmen from the industrialized states of the East defended the
right of corporations to take their cases into federal courts. In the
congressional debate over Culberson’ bill to restrict diversity juris-
diction and corporate access to federal courts, Massachusetts Re-
publican George D. Robinson opposed discriminating against cor-
porate “citizens.” He reasoned that if the Supreme Court recognized
the right of corporations as citizens to enter federal courts, Congress
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had no constitutional right to rescind it. Furthermore, corporations,
as much as any natural citizen, depended on federal protection of
their rights. Robinson, who would go on to serve Massachusetts as
governor, argued that bouts of “excitement” in the western states led
to local prejudice against corporations. He warned that the threat
from state courts hostile to outside businesses and creditors would
harm the development of the country, which depended greatly on
providing security and predictability for eastern capital. While pro-
ponents of scaling back the reach of the federal courts worried about
the authority of the state courts, Robinson pleaded for preserving
federal judicial power and cultivating national rights and uniform
national law.

The Constitution, in article 3, extends the judicial power to citi-
zens of different States.Therefore, in its language and by the adju-
dication of the courts it extends its power to corporations, for they
are citizens of the different States. Have they that right under the
Constitution? It has been asserted, and is upheld by the Supreme
Court, and of course it cannot be at the present time called in
question....

Discriminate! Can this Congress, can you here? | think no one
will claim it. Can you say here that the corporations, for instance, of
the State of New York, created there and doing business there,shall
not be citizens of New York, but shall be citizens of the various
States wherever they may go and transact business? No; indeed.
That is not within the power of this Congress. Can you say that I,
a citizen of Massachusetts, shall not be a citizen of Massachusetts
when [ want to come to the United States court, but shall be a
citizen of Louisiana, or it may be of Ohio, or it may be of Illinois?
Certainly not.Can you say by your legislation that the State of Mas-
sachusetts, for instance, shall have no rights in the circuit coutt,
that the citizens of Massachusetts shall have no rights in the circuit
court? Why,not at all....

If Congress can exclude the citizens of a locality, or the citizens
of one color, or the citizens of one occupation, or the citizens of
certain classes of wealth or industry, surely it can exclude any
other citizens. If you can, in this bill and under our Constitution,
declare that the citizens, or any portion of them, in this country,
because they act in their corporate capacity,shall lose their rights
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in the Federal courts, it is but the next step to legislate that the man
who is engaged in rolling iron, or in the manufacture of cotton or
of woolen goods, or is a banker or “bloated bondholder, shall not
have any rights in the Federal courts. There is no stop between
them.

“Well,but this bill;”it will be said,“does not declare that they shall
not be citizens”And it may be said that this Congress certainly has
the power to decline to exercise the whole of its jurisdiction; that
the Supreme Court has recognized that as within the discretion
and power of Congress. So the court has, but I ask you to observe
that the court has never given any countenance ...that upon this
matter of jurisdiction there may be any discrimination as to citi-
zens.There may be a discrimination as to subject-matter,but not as
to citizens.....

Corporations are citizens for all purposes under the Constitution
and laws of the United States relating to the Federal courts,and as
such have equal rights. It is not material in this consideration that
they are declared not to be citizens under other clauses of the
Constitution and for different purposes....

...Again, money may be loaned the towns and cities and coun-
ties throughout this country And is it not fresh in your recollection
that a good many of your towns and cities have seen fit to deny the
obligation of loans made to them? And was it not best and right
that the citizen of another State, natural or artificial, whether from
the West, the South, or the East,should have the right to go into the
United States court to try the question whether a certain county
should pay its debts rather than go into the courts of that county?
This bill says if you lend money to the town or city or county,and
you are a non-resident of that State and a corporation, you shall
seek your remedy against the town or city or county in its own
court at the hands of its own people,who are to pay the taxes and
take the law from the judges who sit on the bench elected by the
votes of the people who pay the taxes, voted for generally by the
defendants in the cases, and who expect to be elected next time,
sometimes because they make this decision or the other that may
suit the popular whim....

And in the West there have been granger laws and granger ex-
citements that have led people to commit enormities in legislation
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and extravagances in practice;and in the South—why;sir, history is
too full for me to particularize.

Capital is needed to restore the waste places of the South and to
build up the undeveloped West; it must flow largely from the older
States of the East and from foreign lands.But it will not be risked in
the perils of sectional bitterness, narrow prejudices, or local indif-
ference to integrity and honor.

[ say, then, let us stand by the national courts; let us preserve
their power. Let us take out of those courts the causes of litiga-
tion that have multiplied and burdened the court and weighed it
down,so that it may transact its business.But let us stand upon the
legislation which the country has prospered under, which it has
approved by its ninety years of life. Let us give our Constitution
that construction which the fathers gave it that we may indeed be
not merely a community of States. Let us no more in practice talk
of State rights as against the power of the Government or against
the rights of the citizens of the nation. Let us have a national pow-
er, national rights; and let us have individual interests and rights
recognized under the Constitution and the laws of this great Gov-
ernment.

[Document Source: Congressional Record, 46th Cong., 2d sess., 1880, 10, pt. 1:848—
49.]

William M. Meigs, Confidence in State Courts, American Law
Review, June 1884

Supporters of Culberson’s bill to limit corporate access to federal
courts argued that jurisdiction based on diversity of citizenship was
a provision that had outlived its usefulness. William M. Meigs, a
constitutional scholar and a biographer of Democratic congressio-
nal leaders like John C. Calhoun and Thomas Hart Benton, asserted
that interstate business and the ease of transportation had largely
eroded the kinds of local prejudice against which diversity juris-
diction allegedly provided protection. Meigs reiterated that remov-
al of diversity cases from federal dockets would decrease federal
caseloads by at least one-third and obviate creating new courts or
radically altering the organization of the federal judicial system.
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The jurisdiction depending exclusively on citizenship involves
great and peculiar trouble [on the part of the Supreme Court],and
it would seem, therefore,that the decision of a hundred such cases
must demand not a little more time and labor than does an aver-
age hundred cases of strictly Federal law. Therefore, as the citizen-
ship cases constitute slightly more than a third of all their cases,we
should, by abolishing root and branch this source of jurisdiction,
reduce their labor considerably more than a third. This is a vast
reduction, and the only question that remains is the advisability
of the step. Is there any reason to-day for the court’s being trou-
bled with this mass of cases which do not belong to the system of
jurisprudence which it is their function to erect? We cannot see
that there is.The reason for the constitutional grant of jurisdiction
in such cases is well known and was doubtless a hundred years
ago a very valid one, but it would seem to have no vital force any
longer. At the time the provision was adopted, we were emerging
from a condition in which each state had been actively engaged in
erecting its own walls of restrictions, with the view of helping itself
and injuring its neighbors, and there is no doubt that there were
strong feelings of jealousy and distrust among the different states
of the confederation. This condition of affairs was the very reason
for the making and adoption of the constitution, and it is highly
natural, therefore, that it contained the provision.There would like-
ly,otherwise, have been frequent bickerings and discontents about
verdicts and decisions going against citizens suing in states where
they did not live,and one of the very purposes of the constitution
would have been frustrated for a time. But the course of nearly
one hundred years has changed all this. It is hackneyed now to
speak of the nearness of all parts of the country to each other
and of the closeness with which we are bound together in all the
affairs of daily life, but it is only the more true,because hackneyed.
It is undoubtedly the case that San Francisco is effectively as near
us to-day as Boston was to Richmond a hundred years ago. The
New Yorker is vastly better acquainted to-day with the Chicagoan
than he then was with the man from New Haven.We are all closer
together in point of mere time, and in other matters our closeness
to each other is even greater. And this constant intercourse and
knitting of interests has had that effect which was to be expect-
ed.We have become better friends, more similar in manners and
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customs, more willing to trust each other,and we do not now look
with staring eyes at the citizen of another state as he passes us in
the street or we deal with him. On the contrary, we daily see and
deal with many of them, without even knowing it, or caring, if we
do.It may fairly be said that that prejudice, which was the cause of
the constitutional provision,is a thing of the past.If it was then, it is
no longer,the case that a citizen of any state need fear that he will
fail of receiving a fair trial, let his suit be in what state you please.
We must not forget that,in the federal as well as the state court, he
will meet with a jury of citizens of another state than his; and, if
the change proposed is made, the only difference will be that he
will have his trial presided over by a judge, who is also a citizen of
another state than he, which may, possibly, not be the case, when
he has the right to sue in the federal courts.We should be loath to
believe that this would put the party from a distance in any peril of
not getting an impartial trial, nor do we think there is any evidence
whatsoever that such would be the case.

...It is apparent that this one change will make such a reduction
[of cases in federal courts] that there would probably be no ne-
cessity for several decades, at least, to erect a new court,and he is
an unwise physician who applies radical remedies before there is
an imperious necessity The country is certainly growing with tre-
mendous strides,and it is likely that litigation will increase with the
growth of population, but we can by no means say that it will grow
in anything like the same proportion; and, if one simple remedy
can enable the court at its present rate to dispose of considerably
more than the annual accession, it is surely not advisable to apply
such heroic remedies as are advocated.The future is so uncertain
that it is not best to make great changes, when a small one will
remedy the present evil.Let us rather provide for our present needs
by simple means, and not legislate in the dark for a condition of
affairs, which is, maybe, to exist several decades from the present
time.

[Document Source: William M. Meigs, “The Relief of the Supreme Court of the United
States,” American Law Register 32, no. 6 (June 1884), 365-67.]
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Circuit Judge William Howard Taft, Defense of Federal
Jurisdiction, American Bar Association Annual Meeting, Speech
of August 28, 1895

Republicans and Democrats reached a compromise on limiting fed-
eral jurisdiction in the Judiciary Act of 1887. The act increased the
amount-in-controversy necessary to enter federal courts from $500
to $2,000 and eliminated the ability of plaintiffs to remove a case
they had brought in state court. The act did not achieve the Demo-
crats’ goal of blocking the ability of corporations to enter the federal
courts based on diversity of citizenship. Congressman David Cul-
berson continued to introduce legislation to end corporate diversity
jurisdiction until he left Congress in 1896, and a number of lawyers
continued the campaign into the twentieth century.

As a circuit judge for the Sixth Circuit, future President and Chief
Justice of the United States William Howard Taft emerged as per-
haps the most articulate defender of federal diversity jurisdiction.
Taft was among the few who spoke out in defense of not just the fed-
eral courts, but also their recognition of the rights of corporations.
Taft argued that it was the federal courts’ duty to protect all citizens,
natural and artificial, from prejudicial action of juries in “corpora-
tion-hating communities.” He pointed out that federal courts had
to guarantee corporate rights in the increasingly national industrial
economy in order to ensure that investors would contribute to the
economic development of the western and southern regions of the
country. The agitation against the federal courts for their allegedly
pro-corporate bias was misplaced, argued Taft, and largely cultivat-
ed by local and state politicians who failed to adequately check cor-
porate power themselves.

The jurisdiction of the Federal judiciary does not end with the
enforcement of national laws in the interest of the whole country
against the temporary interest of a part.They are also required to
administer justice between the citizens of different States. It goes
without saying that this judicial power was given to prevent the
possibility of injustice from local prejudice and not because in
every case it was supposed to exist.The entire jurisdiction rests on
the exceptional instances, for in a great majority of cases the same
results would certainly be reached in the courts of the State as in
the Federal courts. But in those courts or States where there is real
danger from prejudice against a stranger, the same cause which is
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likely to obstruct justice for the foreign suitor creates a local feel-
ing of resentment against the tribunal established to defeat its ef-
fect.The capital invested in great enterprises in the South and West
is owned in the East or abroad, and the corporations which use
it are therefore frequently organized in a different State from that
in which the investment is made. Such companies all carry their
litigation into the Federal courts on the ground of diverse citizen-
ship with the opposing party,and, in view of the deep seated prej-
udice entertained against them by the local population, it is not
surprising that they do.That in most, if not in all, cases the feeling
that prompts this avoidance of the State courts does great injustice
to the State judiciary is undoubtedly true. In jury trials, however,
the fear of injustice from local prejudice is certainly sometimes
justified. In these same States where the narrow provincial spirit is
strong and local prejudices exist, there is deep fear of the abuse of
judicial power and the legislation of the State is directed to mini-
mizing the influence and control of the judge over the action and
deliberation of the jury. ... The tendency of such procedure is to
leave to the unrestrained impulses of the jury the settlement of all
the issues of the case. Though the injustice likely to result to cor
porations from this procedure is manifest, the people of a locality
where local prejudice exists have come to think that they have a
vested right to the chances of success which it gives them in a suit
against such opponents.When, therefore,in controversies with cor
porations of other States, they are carried before a court in which
the jury are not their friends and neighbors and in which the pow-
er is given to the judge to direct a verdict when the evidence for
either party is so slight that a contrary verdict must be set aside, to
comment on the evidence, to apply the law thereto, and to make
plain, if need be, what the legal sophistries of counsel and their
inaccurate statements of the evidence may have obscured, they
feel that they are in a tribunal which they should avoid and which
the corporations should naturally seek. The constant struggle of
most corporations to avoid State tribunals in the sections of the
country referred to,and to secure a Federal forum, even though it
is followed by only limited success in the result of the litigation, is
chiefly the cause for the popular impression in those States that
the Federal courts are the friends of corporations and protectors
of their abuses.....
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On the whole, when the charges made against Federal courts
of favoritism towards corporations are stripped of their rhetoric
and epithet, and the specific instances upon which the charges
are founded and reviewed, it appears that the action of the courts
complained of was not only reasonable but rested on precedents
established decades ago and fully acquiesced in since, and that
the real ground of the complaint is that the constitutional and stat-
utory jurisdiction of the Federal courts is of such a character that
it is frequently invoked by corporations to avoid some of the mani-
fest injustice which a justifiable hostility to the corrupt methods of
many of them inclines legislatures and juries and others to inflict
upon all of them.

[Document Source: William Howard Taft, “Recent Criticism of the Federal Judiciary,”
Report of the 18th Annual Meeting of the American Bar Association (1895), 247-49, 265.]

Proposals to Create Intermediate Appeals Courts

Proposals to roll back the federal jurisdiction based on diversity of
citizenship granted by the 1875 Jurisdiction and Removal Act failed
to pass both houses of Congress in the late 1870s and early 1880s.
Instead, the worsening of delays in the federal courts led to proposals
to reorganize the courts to accommodate the ever-growing number of
cases.

The leading proposal to ease the workload of the Supreme Court
was to create nine intermediate appellate courts, one in each of the
judicial circuits. In order to decrease cases flowing to the Supreme
Court, congressional Republicans proposed limiting appeals from
these circuit courts of appeals to cases involving questions of federal
law and to civil cases where the amount in dispute was greater than
$10,000. Most proposals for new appeals courts also included the ap-
pointment of new circuit judges, as many as two per circuit, to handle
the increased appellate business.

Democrats proposed alternative court reorganization plans to
compete with the plan for intermediate circuit courts of appeals. Dem-
ocrats, distrustful of the growing influence of the federal courts, ob-
jected to creating new courts and appointing more judges. Instead,
one popular plan called for splitting the Supreme Court into several
divisions that would sit separately to hear appeals in particular catego-
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ries of cases. Others proposed creating a single court of federal appeals
to sit in Washington and exercise final jurisdiction over cases arising
under diversity of citizenship.

Proposals for court reorganization sparked heated debate over
what to do with the surge of civil cases brought into the federal courts
based on diversity of citizenship and led to a reconsideration of the
role of the Supreme Court at the head of the federal judicial system.
With expanded jurisdiction bringing more litigants into the federal
courts, did managing the workload of the Supreme Court mean further
limiting the people’s access to appellate review by the nation’s highest
court? If the Supreme Courts appellate jurisdiction was to be further
limited, how should Congress decide which cases were the most im-
portant and worthy of the Courts energies? Supporters of creating new
appeals courts argued that the Supreme Court should be dedicated to
resolving only important disputes, defined as federal questions and
civil cases involving large monetary claims. Critics of the new courts
wanted to preserve the Supreme Court as the final arbiter of disputes
brought into the federal courts. In addition, many worried that giv-
ing final jurisdiction over more cases to a number of geographically
separated courts would destroy the uniformity and predictability of
the law throughout the increasingly interconnected nation. If litigants
could be brought into federal courts based on diversity of citizenship,
they contended, then they should have access to appellate justice by
the nation’s highest court or another centralized court of high public
esteem.

Representative George W. McCrary, Distance and Delay in
Appeals, House of Representatives, Speech of February 17,
1876

The leading plan for addressing the growth of court business was to
create intermediate courts of appeals throughout the country. lowa
Republican Congressman George W. McCrary—a future circuit court
judge—sponsored legislation in 1876 to create an appeals court to
sit in one city in each of the nation’s nine judicial circuits. McCrary’s
bill also sought to limit appeals to the Supreme Court to civil cases
where the amount in dispute was greater than $10,000 and to cases
involving the laws, treaties, or Constitution of the United States.
McCrary’s plan would have abolished the appellate jurisdiction of
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the circuit courts and given the district and circuit courts concurrent
jurisdiction at the trial level. The new three-judge appellate bench
would be filled by existing judges, with any combination of the dis-
trict judges, the circuit judge, and the Circuit Justice necessary to
make a quorum. In addition, the bill proposed ending compulsory
circuit court attendance by Supreme Court justices—a requirement
that had already been reduced in 1869—so that they could devote
the bulk of their time to the business of the Court."

In his speech introducing the bill to the House of Representa-
tives, McCrary emphasized that, while relieving the caseload of
the Supreme Court, the proposed bill would increase access to ap-
peals for litigants in the circuit courts. Congress had recently in the
1875 Jurisdiction and Removal Act limited appeals from the circuit
courts to cases involving more than $5,000 (it had previously been
$2,000). McCrary lamented that even those with cases large enough
to qualify for appeal were forced to take their appeals to the distant
Supreme Court, which was so overloaded with work that justice was
delayed for years. New intermediate courts in each of the judicial
circuits, McCrary argued, would bring appellate forums geographi-
cally closer to the people. The transfer of appellate jurisdiction from
the circuit courts to the appeals courts would make review available
to more litigants while at the same time freeing up the overworked
circuit judges to process more trial work. Above all, McCrary cele-
brated his approach for accomplishing these goals without appoint-
ing more judges to the bench or increasing the expenses of the judi-
cial branch.

For a long time it has been apparent that something must be
done to save the Supreme Court of the United States from being so
completely overwhelmed with business as to render an appeal to
it in many cases a practical denial of justice.That Court as it is orga-
nized to-day is able to transact but little more business than when
it was first organized in 1798 [sic].It is true that there are now upon
the supreme bench nine justices, and that at the beginning there
were but six; but,inasmuch as all the justices necessarily sit togeth-
er in the hearing of every case, the only relief that the court has
secured by the addition of these three justices is in the labor of pre-
paring opinions after decisions have been reached.It is important

10. H.R. 1798, 44th Cong., 1st sess., Congressional Record, 1876, 4, pt. 2:1125.
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to take into consideration the further fact that under the judiciary
act of 1789 appeals to the Supreme Court were not permitted upon
the facts in any case,since that act provided only for a writ of error
for the review of the law. The additional labor imposed upon that
court by the later acts giving appeals in equity,admiralty,and prize
cases much more than equals the additional working force upon
the bench;and hence the court would be less able to discharge its
duties to-day than it was eighty years ago, even if in the meantime
we had added nothing to our population, wealth, or territory. But
the growth in the country in these and all other respects has been
marvelous....

There are then,Mr.Speaker,two very grave and serious evils grow-
ing out of the present condition of our judiciary. One is the very
great distance from the places of the trial below to the only place
where a trial can be had upon appeal; the other is the very great
delay which necessarily follows every appeal or writ of error to the
Supreme Court. [ apprehend every gentleman will agree that it is
one of the duties of the Government, since it requires its citizens
to litigate in its courts, to afford a trial as near as may be to the
residence of the citizen,and to afford a final decision as promptly
as the circumstances will allow. Under existing circumstances, as
[ have already intimated, very many cases may arise in which the
present condition of business in the Supreme Court and of the
judicial business of the country will operate as a practical denial
of justice. Causes are tried in the circuit courts of the United States
very often by a single judge. In the hurry of a trial before a jury it
is almost inevitable that errors will occur. Now, sir, suppose that a
trial occurs in the city of San Francisco, or in the State of Oregon,
involving, if you please, $5,050.That is not a very large sum;but the
loss of it by the error or the mistake of the judge may involve finan-
cial ruin to a great many litigants. In the haste of the trial of such a
case, the litigant has in his opinion been deprived of that sum by
the mistake or the error of a judge.What is his remedy? An appeal
to the Supreme Court of the United States; a journey by himself or
by his counsel a distance of more than three thousand miles to
the city of Washington; a delay of four or five years before a trial
can be had.I submit that in such a case there is a practical failure
of justice.The expense of prosecuting such a trial is more than the
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amount in controversy in nine cases out of ten, to say nothing of
the delay.

Our present system, then, Mr. Speaker, fails in both these respects.
It fails in giving to the litigant a court of appeals within reasonable
distance and reasonably convenient to the place where he has his
trial in the court below. It fails to give him a speedy final decision.
Such is the condition of things to-day, and the evil, the difficulty, is
constantly increasing. It seems, therefore, to be entirely clear that
some remedy is imperatively demanded....

If the views of the Committee on the Judiciary upon this subject
shall be adopted, it will tend to relieve in a large degree the over
crowded dockets of many of the circuit courts....We are entirely
satisfied that the intermediate court of appeals which is provided
for by this bill can be constituted from the judges now in office,
now provided for by law, without the creation of a single new of-
ficer. At all events, sir, we propose to try the experiment. We will
inaugurate the right system, and try faithfully to have justice ad-
ministered under it by our present judicial force. It is certain that
more and better work can be done by the present force under this
bill than under the present law,and, if the experience of the future
shall demonstrate the necessity for more force, it can be supplied
by future legislation.

[Document Source: Congressional Record, 44th Cong., 1st sess., 1876, 4, pt. 2:1155-56.]

Editorial, Ensuring Access to Appellate Justice, Central Law
Journal, August 27, 1875

Among the benefits that would accrue to litigants in a federal judi-
cial system with intermediate courts of appeals was greater access to
appellate justice and a check upon the authority of district judges.
Under existing legislation concerning appeals, litigants in cases in-
volving less than $2,000 had no right of appeal from circuit courts.
In addition, because of the overwhelming workload facing circuit
judges and Supreme Court justices, most trials at circuit court were
presided over by individual district judges. To many lawyers and le-
gal observers, this placed too much authority in the hands of district
judges and threatened to create “judicial despotism” at the trial level.

The editors of the Central Law Journal—an influential legal pub-
lication in the late nineteenth century that was often critical of the
federal courts—argued that it was unjust that plaintiffs could be
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forced into federal circuit courts and then denied a review of their
case if they lost. The editorial argued that intermediate appellate
courts would afford litigants the opportunity of having their trial
outcomes reviewed by an impartial panel of judges with the time
and resources necessary for a proper examination.

There is,however,a feature of the system which at this day would
seem palpably unjust, but which has become more so since the
organization of the circuit court under the original [1789] act, by
very material changes in its organization. It is this: the minimum
sum which gives jurisdiction to the circuit court, under the act in
actions at law and suits in equity, in the largest class of cases liti-
gated in that court, is $500, while the minimum which gives juris-
diction to the supreme court on appeal or writ of error,is $2,000."
Thus depriving the suitor of an appeal or writ of error in all cases
where the sum litigated ranges between these two amounts.

This provision .. .is quite unusual. It will be observed that one
party litigant in every case is brought to litigate his case in the fed-
eral court involuntarily....

Now we enquire, is it not fair and right—is it not incumbent
upon the government, to furnish both parties with the means of
obtaining not only a fair and impatrtial trial,but the same means of
redress for erroneous rulings upon questions of law, by nisi prius
judges, as are furnished by the state courts?

If, therefore, $500 is the proper limit to justify the circuit court to
try causes originally, the defeated party ought to have the right of
review in all cases. If the supreme court is too august a body to
be occupied in the consideration of cases involving such small
amounts, or if such consideration is impracticable under the pres-
ent organization of the court, then those cases too inconsiderable
to justify the same, should be entirely excluded from the jurisdic-
tion of the federal courts, or some other less important tribunal
should be constituted to hear appeals and writs of error in such
cases.

11. The amount was changed that year to $5,000.
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The inconvenience to parties litigant, growing out of the denial
of the right of appeal or writ of error in cases where it is denied,
has been greatly enhanced since the date of the [1789] judiciary
act.Then the circuit court was composed of two judges of the su-
preme court, and the district judge, and no court could be held
without the presence of one supreme judge; while in the circuit
court as now constituted, the district judge alone can hold the cir
cuit court,and as a matter of history,in those cases which are too
insignificant to merit the revision of the supreme court upon ap-
peal or writ of error,the district judge is the sole judge....

The complaint is, it is unjust to compel parties litigant to be con-
tent with the final determination of important legal controversies,
involving important pecuniary interests, by a single judge upon a
trial at nisi prius....

The spectacle is a novel one; we profess to be the freest people
in the world; we constantly assert that our government protects the
lives, liberty and property of our citizens better than any govern-
ment in the world; and yet the federal government compels parties
litigant in its courts ...to accept the decision of a single judge at
nisi prius, at a single trial, as the final determination of their rights,
in all cases excepting in those where the amount in controversy
exceeds the value of the entire possessions of nine out of ten of all
the population....

But assuming that the jurisdiction and construction of the courts
now in existence shall continue as at present, with only such ad-
ditions to the number of judges as are necessary to provide suffi-
cient force to perform the work, it is very clear that an intermediate
court is indispensable.

The advantages of such a court would be to furnish a prompt,
easy and inexpensive mode of hearing cases upon appeal or error,
free from the local prejudice to which nisi prius courts are subject,
with the advantage of several judges, with the necessary time and
means of careful examination, which would so frequently result
in a final determination of causes, as to lighten the work of the
supreme court, which of course would have a power of review by
appeal or writ of error from or to the intermediate court,under cer-
tain limitations, as at present it has in cases tried and determined
in the circuit court. ...
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Mr. McCorkle [a recent correspondent to the Central Law Jour-
nal] urges the organization of an intermediate court for the relief
which it would afford to the supreme court docket. But its neces-
sity may be more properly urged ...on account of the necessity
of some provision for the relief of those suitors who are forced
into the Federal courts to litigate sums involving all they are worth,
and are compelled to be content with a single trial before a single
judge, and are denied the right of review, a right not denied the
meanest citizen or subject of any other government where the En-
glish language is spoken, or the common law prevails.

[Document Source: “Our Federal Judiciary,” Central Law Journal, August 27, 1875,
551-54.]

Senator Benjamin Jonas, Preserving Access to the Supreme
Court, U.S. Senate, Speech of May 4, 1882

Representative George McCrary’s 1876 plan for intermediate ap-
peals courts was only an opening salvo in a public debate over re-
organizing the courts that would last until 1891. Politicians and
lawyers in the early 1880s offered a host of plans for reorganizing
the courts, culminating in a contentious debate in the U.S. Senate
during the forty-seventh Congress in 1882. The Senate Judiciary
Committee, which had failed to report McCrary’s House bill to cre-
ate circuit courts of appeals in 1876, bowed to mounting pressure
from the bar and reported a reorganization bill drafted and spon-
sored by Senator and former Supreme Court Justice David Davis of
Mlinois.'* The Davis bill reintroduced the basic outlines of the Mc-
Crary plan, including nine circuit courts of appeals and minimum
amounts-in-controversy for appeals to the Supreme Court. Gone,
however, was McCrary’s attempt to reorganize the system without
adding new judges. Davis proposed appointing two additional judg-
es in each circuit to help meet the demands of the growing federal
caseload.

Supporters of intermediate appeals courts contended that the
new courts would improve access to appellate justice, but oppo-
nents of the Davis bill countered that it threatened popular access to
the Supreme Court. Southern Democrats, who preferred to keep di-
versity cases out of the federal courts in the first place, railed against

12. S. 42, 47th Cong., 1st sess. The bill, as passed by the Senate, is printed in
full in Annual Report of the Attorney General (1885), 37—41.
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proposals to limit appeals to the Supreme Court to cases involving
more than $10,000. Critics of the plan argued that limiting appeals
based on the monetary value of a case threatened to turn the Su-
preme Court into a “rich man’s court.” Democrats argued that with
the combination of restricted appellate jurisdiction and the appoint-
ment of new judges, Americans were being asked to support a grow-
ing and expensive judicial machinery to which they would have less
access.

Southerners further charged that the monetary obstacles to the
Supreme Court were part of a broader trend of the federal courts
supporting the wealthy corporate and creditor classes at the ex-
pense of the poor. In a speech opposing the Davis bill, Louisiana
Senator Benjamin Jonas lamented that individuals with cases below
the $10,000 limit could be brought into federal courts against their
will by monied interests and then denied a hearing by the Supreme
Court. For Jonas and others, the Supreme Court should not be cor-
doned off from the rest of the judicial system or become alienated
from the mass of the American people in the name of reducing its
workload.

It is proposed to relieve the Supreme Court in this bill by increas-
ing the appealable interest, by providing that no one shall carry a
case to the Supreme Court of the United States unless the amount
involved is $10,000. A similar effort was made a few years ago,
when the appealable amount was changed from $2,000 to $5,000.
That caused a great deal of complaint.The people have important
causes, men with small fortunes have interests that are as much en-
titled to consideration as the interests of men with large fortunes.
In the country in which I live there are few men who have cases
involving $10,000,and yet the principles involved are frequently of
vast consequence and entitled to be heard by the first court of the
nation.

[ ask whether it is in the interest of the people of this country
that the Supreme Court should be converted into a tribunal only
to hear the causes of those whose interests are large, and not to
hear the causes of those whose interests are small, although the
principle involved may be just as important in the one case as the
other? If we go on with this system we may increase from year to
year, it may be necessary to make the limit $20,000 or $25,000 or
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$50,000,and as the tendency in this country unfortunately is for a
few large fortunes to accumulate vastly, and for other fortunes to
be reduced,as every day there is a class of rich men in this country
growing richer and richer, and the majority of the people growing
poorer and poorer, the supreme tribunal may one of these days be
left to try the case of Jay Gould vs.Vanderbilt, or of some great rail-
road corporation against another,while the interests of the citizens
of this country;scattered throughout all the States of the Union,will
be too small for their consideration, because the amount involved
does not reach the appealable limit.

[ say, Mr. President, we had better reduce their jurisdiction rath-
er than increase the appealable interest. Preserve the right of the
humblest citizen to go before that court....Is it to be said that be-
cause the amount of interest involved in a case is not $10,000 the
people of this country who have vast and important interests, who
have interests at least vast and important to them, which involve
their homes, which involve all they have, which involve all their
rights—that they shall not be heard before the Supreme Court?

These courts of appeal will be necessarily inferior courts,and in
the opinion of many of the people incompetent courts; and shall
they not be permitted to carry their causes beyond the courts of
appeal and to the Supreme Court of the United States,because the
amount involved, although it is their all,is not $10,000?

[ do not think such legislation will be popular with the people
of this country. I do not think we can afford to legislate always for
the benefit of the creditor class and against the debtor. [ think the
courts of the country should be open to all. [ think the present
amount fixed as a limit for appeals is high enough.I think the im-
portant interests which are involved among our poorer citizens
should have a hearing in that august tribunal as well as the con-
tests between millionaires and capitalists and great corporations. |
think that in order to lighten the labors of that court,which I admit
are excessive, we should take off some of this jurisdiction which is
improperly conferred upon it, which is for the benefit of the credi-
tor class,and for the extension of and preference given to which [
can see no good and sufficient reason.

[Document Source: Congressional Record, 47th Cong., 1st sess., 1882, 13, pt. 4:3604—
05.]

39



Debates on the Federal Judiciary: A Documentary History (Vol. 1I: 1875-1939)

Justice William Strong, Limits on the Number of Appeals,
North American Review, May 1881

Supporters of circuit courts of appeals also defended placing mone-
tary limits on diversity cases and decreasing access to the Supreme
Court. They argued that the limits were necessary to relieve the
Court of its burdensome workload. They also emphasized, howev-
er, that the proposal preserved appeals in those cases dealing with
federal law, treaties, and the Constitution. In doing so, supporters of
the Davis bill articulated a new vision of the Court that had begun
to emerge along with the Reconstruction Amendments and the 1875
establishment of federal question jurisdiction in the federal courts—
that the Supreme Court’s primary role was to establish national law
and enforce federal rights.

In a detailed consideration of court reorganization published in
the North American Review, recently retired Supreme Court Justice
William Strong argued that, in civil cases brought into federal courts
under diversity of citizenship, an appeal from the trial court to the
proposed circuit courts of appeals would be equal to the reviews
available in a state court. Ignoring the increased tendency of federal
judges under the Swift doctrine to offer their own interpretation of
the common law and differ with state case law, Strong argued that
diversity cases were decided according to the same state law wheth-
er in state or federal court and thus litigants were unharmed by
any lack of access to further appeals to the Supreme Court. Strong
emphasized that the Court would have the discretion to hear cases if
there were differences in legal construction between the circuits and
that the Court would continue to hear all appeals in cases involving
the laws, treaties, and Constitution of the United States. If anything,
the removal of so many less important cases would allow the Court
to fulfill its role as arbiter of national law much better.

It is quite certain that, if adopted, it [the Davis bill] would bring
speedy and permanent relief to the Supreme Court, without de-
tracting at all from its power to perform all the functions for which
it was created. The court would continue to be, as now, the final
interpreter of the Constitution, treaties, and statutes of the United
States,and the protector of all rights held under them. But the judg-
ments of the intermediate courts would be final in a vast number
of cases which now find their way directly into the Supreme Court,
greatly encumbering its docket, though they present no questions
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within exclusively Federal jurisdiction. At the same time no injus-
tice would be done to suitors. By far the largest number of cases
which are tried in the circuit courts come into those courts be-
cause the parties are citizens of different States, or one of them is
an alien. They involve no questions which do not arise in similar
cases brought in the State courts—no questions which are not to
be determined by the law of the State in which each case is tried.
The law is the same,whoever the parties may be,and whatever may
be the tribunal in which the case is tried. There can be no sound
reason why the parties should have greater rights in the Federal
courts than they would have if their case had been tried in the
State court.Ordinarily,a party in a State court,whose case has been
adjudged against him,can have a review in but one court of errors.
To him that is the end of the law.If a judgment or a decree has been
pronounced against him in a court of primary jurisdiction, he may
resort to a superior court for the correction of errors. If there the
judgment be adverse to him, he is without further recourse.No one
thinks of complaining that he cannot have a second review in a
second court of errors.

Why should parties to suits in the circuit courts of the United
States, who are there only because they are citizens of different
States, or because one of them is an alien,and whose interests are
unaffected by any Federal law,be entitled to more than one review
of the original trial? What injustice is there in according to them the
same rights which those enjoy who are litigants in State courts? If
they may have a right to a review,in a court of errors,of an adverse
decision of the court of original jurisdiction, it is all that litigants in
State courts have, and presumably the judges of the intermediate
Court of Appeals would, in learning and ability,be at least equal to
the judges of the State courts. But if such cases should, in general,
reach a final decision in an intermediate court,the Supreme Court
would be relieved permanently of at least one-half of its business,
and would be able to hear and determine, within a reasonable
time, all the cases that could come into it. There would no longer
be any complaint of a denial of justice. Every question respecting
the force and effect of Congressional statutes, or respecting private
rights declared or protected by Federal power, would be met and
answered in due time; the embarrassments now so often felt in
governmental operations would be removed, and certainty would
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be given to the relations of the citizen to the Government.The new
organization would leave to the Supreme Court the decision of all
questions relating to the powers of the Federal Government, to the
construction, validity, and effect of the treaties and statutes of the
United States, and to the validity of State legislation, when in al-
leged conflict with the Constitution. Uniformity of decision in the
several courts of appeal would also be secured by the provision
that any case may be reviewed in the Supreme Court when certi-
fied to it by the court in which it had been decided,or when a writ
of error or an appeal had been allowed by a justice of the Supreme
Court.A door would also be left open for the consideration,in that
court, of those questions of general interest that occasionally arise
which it is desirable should be answered in the same way in all
parts of the country.

[Document Source: William Strong, “Needs of the Supreme Court,” North American
Review, May 1881, 446-47.]

Senator Charles W. Jones, The Threat to Uniformity of Law,
U.S. Senate, Speech of May 11, 1882

Another important concern voiced in debate over David Davis’s court
of appeals bill was its impact on the uniformity of law throughout
the country. Critics of the plan argued that the nine new appeals
courts were essentially taking on the role of the Supreme Court in
being given final jurisdiction in a large number of cases. So many
courts, some argued, would inevitably lead to unequal application
of the law across the various circuits and a corresponding lack of
predictability of law in the federal courts.

In a speech before the U.S. Senate, Florida Democrat Charles W.
Jones argued that uniformity of the law was an indispensable el-
ement of the federal judiciary as defined by the Constitution. He
pointed out that, unlike existing district and circuit courts, the new
appeals courts would hand down decisions that had application
beyond the immediate parties involved. He questioned whether
a court lacking the public esteem of the Supreme Court could be
charged with articulating legal decisions clothed with the power of
precedent. Jones also said that he feared that the lack of uniformity
across circuits would lead to unequal treatment of American citizens
in the circuits and would further erode public regard for the federal
courts.
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And how is this thing going to work? It is a novelty in its way.
It may be said that the Constitution is imperfect. If that be true,
we cannot amend it by act of Congress. What was it that gave rise
to our Constitution? It was the discordance and conflicts in our
laws, want of uniformity, the irregularity which distinguished the
rules and regulations of the respective States in regard to subjects
that ought to be controlled by uniform authority. It was the want
of some steady, undeviating rule with respect to the regulation of
commerce that gave rise to our present Constitution; and when it
was brought into life it was expected that everything that had the
force of law, whether emanating from the Legislature or from the
highest court in the land, would have such uniformity of authority
and operation that it would have the same effect in one State as
it did in another; that it would be the same throughout the entire
Union.

How is it going to be with this new judicial system? Here are nine
courts of appeal to be established by this bill, and one Supreme
Court sitting in Washington. In all cases under $10,000 the judg-
ments of these nine courts are to be absolutely conclusive.They are
not courts of original jurisdiction, mark you, like the circuit or dis-
trict court as at present organized,whose judgments in an ordinary
controversy between man and man amount to nothing beyond
the particular case or controversy that happens to be before it at
the particular time. The judgment of a circuit court of the United
States or of a district court of the United States at present amounts
to nothing outside of the particular cause which it has before it. It
is not the law of the district; it is not the law of the land; it amounts
to no settled rule of property; it establishes nothing but the right of
the particular party in the particular litigation. It is otherwise with
respect to a judgment of our highest court; it establishes principles
that are uniform and coextensive with the Union; its opinions are
accepted as the law of the land, and they are respected by every
court within the Federal jurisdiction as such.

But how will it be with these appellate tribunals proposed to be
created in the nine circuits for the first time? They are not courts of
original jurisdiction; they are not courts that will act as the circuit
and district courts act now.They are to settle principles, to fix rules
of property; to prescribe rules of decision that will affect the inter
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ests of the masses living within each one of these judicial circuits
in all cases where the sum in controversy is under $10,000.

[ said that if the framers of the Constitution had one thing in
view beyond another it was uniformity in the force of the laws
that were to be enacted by the Congress of the United States, and
by the highest judicial tribunal of the Union.Is it to be supposed
that the judgments and decisions of these nine courts will be uni-
form throughout the Union? Is it possible that any two of them
will ever agree upon any particular question that may come up
before them? And here you have nine appellate courts sitting un-
der the same authority,under the same Government,administering
the same laws to persons entitled to the same privileges, establish-
ing different rights, announcing different principles, bringing the
whole system of the judiciary into confusion....

And now instead of attempting to cut down that jurisdiction, in-
stead of beginning at the right end and bringing back this authority
to the confines that originally bounded it, we are asked to pervert
the entire scheme of the fathers of the Constitution and undertake
to establish nine appellate courts instead of one.Sir,I want to stand
by the Constitution as near as possible as it came from the hands
of the fathers; and if it is possible to find a remedy for existing
difficulties by conforming to the original scheme of the framers
of the Constitution, [ want to adopt that remedy,and I think it can
be done.l do not want any nine appellate courts created through-
out the Union that will turn out annually numbers of discordant
opinions to unsettle everything throughout the land. I want “one
supreme court, whose judgments upon all matters of an appellate
character shall be uniform throughout the Union in everything
that is worthy to be appealed; and I do not want a supreme court
or a court of appeals in my circuit made up of the odds and ends
of the bench below, circuit and district judges massed together, as
is proposed by this bill.

[Document Source: Congressional Record, 47th Cong., 1st sess., 1882, 13, pt. 4:3830.]

Senator Eli Saulsbury, Partisanship and New Appellate Judges,
U.S. Senate, Speech of May 3, 1882

The most powerful criticism of David Daviss bill to create circuit
courts of appeals was the charge that it represented an unwarranted
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expansion of federal judicial power. For many southerners and west-
erners the creation of more courts was but a further step toward the
centralization of power in the federal government. Southern Demo-
crats, especially, resented federal court interference in southern elec-
tions and in defense of African American civil rights.”” This meant
that debates over the federal judiciary involved heated partisan con-
flict as well, as Democrats feared that new courts and judgeships
would further anchor the power of the Republican party in the courts
and create judicial protection for their nationalizing and centralizing
policies.

In the following excerpt of a speech before the U.S. Senate, Del-
aware Democrat Eli Saulsbury, who would himself be defeated by
a Republican in 1888, pointed out that the overwhelming majority
of judges in the federal system were Republicans and that the Da-
vis bill would greatly add to their numbers. He predicted that the
questions that would confront federal judges in the future would
be political questions arising from the application of the Fourteenth
Amendment. He asserted that even the most honest judges would be
influenced by the party that appointed them and that he would not
vote for new judgeships unless they were equally divided between
the parties.

[ wish to be frank, and I will state here frankly one other objec-
tion that [ have to the pending bill. So far as [ know there is not to-
day a single circuit judge in the United States, but one judge of the
Supreme Court,and but very few district judges but what are mem-
bers of the same political party,and if this bill passes an addition
of eighteen judges of the same political faith will be placed to try
the issues that will come up from the country before these courts.
[ do not believe, while that is the case, that the decisions of those
courts can or ought to command the respect which the judges of
the Federal judiciary,if divided between the political parties,ought
to command....

...Whatever may be the virtues of the present Executive, [ appre-
hend that he is as much of a partisan as other Presidents who have

13. On federal courts and elections, see, for example, Kermit L. Hall and Eric
W. Rise, From Local Courts to National Tribunals: The Federal District Courts of Florida,
1821-1990 (Brooklyn, N.Y.: Carlson Publishing, 1991), 45-46. See also Kutler, Judicial
Power and Reconstruction Politics, 148-53.
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preceded him and will appoint from his own party these eighteen
additional judges.

When such a court has to try quasi-political questions growing
out of the amendments to the Constitution and the legislation
of Congress soon after the war based upon the amendments of
the Constitution, however honest they may be, [ do not believe
its members can avoid having their judgments to some extent af-
fected by their preconceived notions upon the political questions
which will necessarily come before them. Not believing that they
can divest themselves of their prejudices, [ honestly believe that
the court in its composition ought to be divided between the great
parties of the country.

While [ would not have any judge carry his political prejudic-
es upon the bench, yet knowing the infirmities of humanity, and
knowing that it is done to a greater or less extent,] am unwilling
to see the Federal judiciary increased unless there can be some
partition of power on the bench between the respective parties of
this country.I shall for this reason,as well as others,vote against this
bill.

[Document Source: Congressional Record, 47th Cong,., 1st sess., 1882, 13, pt. 4:3544—
45]

American Bar Association Special Committee on Relief of
the United States Courts (Minority), Proposal to Divide the
Supreme Court, Report of August 10, 1882

Many Democrats, concerned over the growth of federal judicial pow-
er, continued to press for repealing portions of the 1875 Jurisdiction
and Removal Act as the best solution for dealing with the courts’
burdensome caseload (see the previous section). Others, who either
supported expanded federal jurisdiction or grudgingly accepted
that repeal was unlikely, supported alternative court reorganization
plans designed to help the Supreme Court process its business while
avoiding great expansion of federal judicial machinery.

One of the more popular alternative plans called for dividing the
Supreme Court into three or more groups (some versions included
expanding the size of the Court from nine to as many as twenty-one
justices) with each group assigned to hear appeals in a specific area
of cases, such as admiralty, patents, or common-law suits. As with
intermediate appeals courts, the rationale behind dividing the Su-
preme Court was to allow it to process the vast number of “minor”
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legal controversies that came to the Court, especially those based
on diversity of citizenship. There would be no appeal from these
decisions as of right, but the Supreme Court could elect to hear a
case before the full bench. The Court would also continue to sit en
banc in all cases involving the laws, treaties, and Constitution of the
United States.

The plan to divide the Supreme Court was presented to the
House of Representatives by Democratic Congressman Van Man-
ning of Mississippi in 1879 and 1881 and received approval from a
number of prominent lawyers, including a contingent of the Ameri-
can Bar Association (ABA)." When the ABA appointed a committee
to consider the various court reorganization proposals before Con-
gress, a minority of the committee—a group of three that included
Republican New York lawyer and former Secretary of State William
M. Evarts—supported the Manning plan.

Evarts and the others did not argue that federal jurisdiction
should be reduced, or that the federal courts represented a dan-
gerous imbalance to American federalism. Instead, Evarts and the
other dissenters supported the Manning bill on the basis of effi-
ciency and expediency. They believed the plan answered concerns
about uniformity and predictability of law under the circuit courts
of appeals proposal. They contended that raising the monetary limit
for appeals to the Supreme Court would only slow down the flow
of cases temporarily and that cutting off access to the Court would
undermine the publics confidence in its decisions. Arguing that no
Constitutional provision required all justices to hear every case be-
fore the Court, the minority report asserted that splitting up the
work among the justices was the simplest way of allowing it to deal
with its flood of business and ensure popular access and regard for
the nation’s “One Supreme Court.”

It has seemed to us, since it is universally agreed that appeals
can be best heard, as they always have been, under our Constitu-
tion, by the Supreme Court at Washington, that if those judges find
themselves now unable to discharge the business on their docket,
the most obvious and simple remedy would be to enable them to
discharge it;and this we believe can be done.No one familiar with
the character of causes in that court ... will fail to perceive, while

14. H.R. 3843, 46th Cong., 2d sess., 1879; H.R. 865, 47th Cong., 1st sess.,
1881.
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that many appeals find their way there which involve questions of
great importance and serious doubt,a large proportion of the busi-
ness consists of causes not presenting any special difficulty;or any
questions either new or important.That this class of causes can be
as well or even better heard and decided by a lesser number of
judges than nine, is obvious to every lawyer of experience, and is
shown in the proceedings of many state courts of last resort,whose
members do not exceed five, or sometimes even three....

All will agree that the original jurisdiction of the Supreme Court,
conferred by the Constitution, should continue to be exercised
by the whole court; that constitutional questions—those arising
upon the construction of treaties with foreign nations—and diffi-
cult and important questions that may occur in causes of general
jurisdiction,should also be heard and decided by the whole court.
Beyond this,we cannot perceive that any great good is attained by
requiring all the judges to participate personally in the disposition
of every cause....

... It appears to us that the grave objections which the plan of
local [circuit appeals] courts encounters, far outweigh any advan-
tages it may offer of convenience to counsel, or of diminution of
expense to parties ....

The number of people in the United States who are possessed
of property to that amount [$10,000], is comparatively small; the
number of those whose controversies in the courts of justice at-
tain such a magnitude, is still smaller.To the great mass of litigants,
controversies involving between $5,000 and $15,000 are very seri-
ous and important, not unfrequently putting in jeopardy all they
possess....The Supreme Court would thus be set aside,so far as its
ordinary jurisdiction is concerned, for the benefit of wealthy men
and great corporations. But the court was never intended for the
use of the rich alone.It belongs to the people,in common with our
other institutions, and should be made available to the people,to
every possible extent....

Nor can we regard without apprehension the probable effect
upon the position of the court itself, of thus withdrawing from it
so large a share of its general jurisdiction. As the final arbiter upon
all questions of constitutional law, it is one of the main stays of
our government. No such function was ever before confided to a
judicial tribunal. It can only be maintained in the discharge of so
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critical a duty, by being fast anchored in the public confidence
and esteem. Such has been its good fortune hitherto, because it
has been the Supreme Court in reality as well as in name. It has
been the one national tribunal of last appeal,in which confidence
has been strong, and to which resort has been secure; where the
general law of the land has been habitually laid down....If the
one Supreme Court of the Constitution should be closed to ordi-
nary access,and devoted by a high money limit principally to the
service of the wealthy and the powerful; if the great body of those
who transact the business of the country should be excluded from
its doors,and compelled to accept for their part such humbler jus-
tice as the local tribunals may afford, it will not be safe to expect
that the court will be able to preserve by its dignity the hold it has
gained by its usefulness,or to escape by mere pecuniary elevation,
from the consequences of popular estrangement. There would be
grave danger that it might gradually become an object of public
jealousy and aversion.If thereafter it should happen to be brought,
in the determination of constitutional questions, into antagonism
with popular feeling or party policy, its position would invite an
attack, against which its means of defense would be small....

That sort of centralization which accumulates in the general
government the powers that properly belong to the states, may
well enough be deprecated. But that centralization which brings
the federal judiciary under the control of one supreme head, and
thereby secures the unity of its law, and the impartiality, of its jus-
tice,is essential,in our judgment, to the existence of such a judicia-
ry,whose powers run into all the states,and may reach all interests,
and which is instituted largely for the very purpose of securing
all citizens from the consequences of local prejudice, and local
jurisprudence.The proposed [Davis] plan,as it seems to us, would
result, not in preserving the “one Supreme Court,” which the Con-
stitution, with a farseeing sagacity, provides for, but in the estab-
lishment, for all practical and ordinary purposes, of nine Supreme
Courts,and as many more as the number of additional circuits that
may,in the future growth of the country,be found necessary:.

[Document Source: “Minority Report on the Relief of the United States Courts,” Report
of the Fifth Annual Meeting of the American Bar Association (1882), 367-81.]
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American Bar Association Special Committee on Relief of the
United States Courts (Majority), Objections to Dividing the
Supreme Court, Report of August 10, 1882

Supporters of the circuit courts of appeals attacked the proposal for
dividing the Supreme Court as both unwise and unconstitutional.
The majority of the American Bar Association committee appointed
to study court reorganization supported the Davis plan to create
circuit appeals courts and argued that dividing work among the jus-
tices violated the Constitutional provision for “one Supreme Court.”
While opponents of circuit appeals courts believed that altering the
make up of the Supreme Court would preserve access to it and uni-
formity of law, the ABA majority report contended that dividing the
Court would transform the “court of last resort” into multiple courts
of last resort and undermine public confidence in the decisions of
any of the divisions. In essence, a majority in one of the divisions
would mean that two justices out of the nine would have the power
to decide a case. In addition, they noted that any plans that did not
add to the judicial force failed to solve the problems facing the infe-
rior federal courts.

It [the Davis bill] seeks to preserve for the Supreme Court the
true function and dignity of a national court of last resort: whose
exalted office is, not merely to furnish to disappointed suitors the
opportunity of another hearing, but rather, in the interest of the
people at large, and of the harmonious and orderly administra-
tion of justice throughout the land, to supervise and regulate the
proceedings and correct the errors of all inferior courts, and thus
secure to every citizen the uniform and equal protection of the
laws, without denial or delay....

... It is something altogether different for Congress to provide by
law that nine judges shall be appointed, of whom a part—whether
three or four or five—shall sit as one body,exercising independent-
ly of their associates all the functions of a court, while other part
or parts shall at the same time be independently exercising like
powers.Here is no consultation,no combined or united action,no
conclusion reached by the one court of which each of the nine
is nominally a member; but, in everything except the name, the
complete existence and active exercise of independent powers
by separate and independent courts. Which of these two or three
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independent bodies is the “one Supreme Court” prescribed by the
Constitution—to which, as one court, each member of each of
these independent bodies professedly belongs? Even conceding,
for argument’s sake, that Congress might declare that five or four or
three of the nine judges should constitute a quorum of the court,
that would not help the argument.If such were the law,it would still
mean, as already stated, simply that in the judgment of Congress
such less number,duly assembled as a court,was sufficient for that
purpose; but it would also still mean that the absentees were to be
considered for the time being as forming no part of the court.Any
other construction, as it seems to the undersigned, would mere-
ly nullify the express provision that there shall be “one Supreme
Court”—which necessarily excludes the existence of more than
one such court, or (which is the same thing) of more than one
body at the same time exercising the functions of such court.

Nor is the difficulty obviated by providing that the judgment of
each division shall be entered as the judgment of the court.No one
of the judges can exercise judicial functions except by authority
of law; and the law cannot clothe him with any such functions ex-
cept consistently with the requirements of the Constitution. A law,
therefore, which,under whatever device or arrangement,should in
effect authorize any one or more of these judges to exercise judi-
cial functions except as a constituent member of the one Supreme
Court provided for by the Constitution, would violate the spirit and
intent of the Constitution, and would be simply void. Nor would
the difficulty be met by providing that the conclusions separately
reached by divisions or committees of the court, being submitted
to and approved by their remaining associates,should then be en-
tered as the judgment of the court ....

Moreover, aside from the constitutional question, the under-
signed are strongly of opinion that the adoption of such a plan
would greatly impair the dignity of the court itself, by weakening
the confidence of the community in its decisions,and by produc-
ing widespread dissatisfaction. In fact, in case of dissent, which ...
would certainly occur from time to time—two judges only out of
nine would finally decide the merits of a cause. It is no answer to
this to say that provision is made for a rehearing by the full bench,
if the court shall think proper. The law must be tested by what it
provides for,not by what it permits.And the denial to the parties in
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a cause of any right of rehearing after an adverse decision by two
judges out of three, is in effect a provision that two judges shall, so
far as the parties are concerned, be the Supreme Court; other two
judges being at the same time the Supreme Court in respect of
other causes simultaneously argued, and other two in respect of
other causes still. ...

It has been urged that the addition of so large a number of cir
cuit judges as proposed by Judge Davis ... would involve great
additional expense.The obvious answer is, that the present judicial
force in the circuits is utterly inadequate to do the work thrown
upon the courts; and that whatever expenditure is needed to pro-
vide adequate judicial machinery for the actual and increasing
wants of the people, so far from being a needless expense, is the
only true economy: If there be any one direction in which a false
economy would be mischievous, it is in the refusal or failure to
provide, for duties so important and affecting interests so vast, a
sufficient number of competent men to whom not only the honor
but the compensation tendered should be a real equivalent for the
professional emoluments which they must surrender in exchange.
[Document Source: John W. Stevenson, Charles S. Bradley, Rufus King, Alex. R. Lawton,

Henry Hitchcock, “Majority Report on the Relief of the United States Courts,” Report of
the Fifth Anhual Meeting of the American Bar Association (1882), 351-58.]

Senator John T. Morgan, Support for a National Court of
Appeals, U.S. Senate, Speech of May 2, 1882

Lawyers and members of Congress who were critical of both the
plan to create circuit courts of appeals and the proposal to divide the
Supreme Court of the United States offered support for a third alter-
native: creating a single Court of Federal Appeals. In two separate
proposals, lawyer William A. Maury—who would go on to become
assistant attorney general under President Benjamin Harrison—and
a committee of the Philadelphia Bar Association recommended es-
tablishing a single National Court of Appeals.*> Maury recommend-

15. William A. Maury, The Supreme Court of the United States: A Discussion of
its Wants and the Remedy for Them (Washington, D.C.: William H. Morrison, 1881).
Maury’ bill is also printed in full as S. 420, 47th Cong., 1st sess., Congressional Record,
1882, 13, pt. 4:3501. The Philadelphia Bar Association proposal is reprinted in Report
of the Sixth Annual Meeting of the American Bar Association (1883), 313.
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ed the new court sit in Washington while the Philadelphia Bar called
for the court to hold sessions in a number of major cities through-
out the country. (Ninth Circuit Judge Lorenzo Sawyer also drafted a
bill creating a court of appeals in Washington, but his plan was an
amalgam of all three popular plans and also included circuit appeals
courts and dividing the Supreme Court.'®) Under Maury’s plan, the
new appeals court would hear all appeals in cases arising under di-
versity of citizenship while the Supreme Court would continue to
hear appeals involving federal questions.

Maury’s plan received the endorsement of a number of politi-
cians, notably Alabama’s Democratic Senator John T. Morgan. Mor-
gan was an outspoken critic of federal judicial power and preferred,
above any court reorganization plan, to strip the federal courts of
much of their jurisdiction. In a speech introducing Maury bill into
Congress, Morgan explained that he supported the creation of a sin-
gle appeals court because it preserved the integrity of the Supreme
Court, ensured a uniformity of law throughout the country, and re-
quired much less expansion of federal judicial machinery than cir-
cuit courts of appeals.

It is true that the Supreme Court of the United States is one su-
preme court,and any measure by which it may be undertaken to
divide that Supreme Court into different sections will be, in my
judgment, an unconstitutional invasion of the unity and authority
of that great tribunal.

[ know that a number of distinguished jurists in the United States
differ with me in this opinion; still I cannot reason myself out of
the conviction that the Supreme Court is one of the co-ordinate
departments of this Government fixed in the Constitution and that
we have no right to legislate in reference to that department, ex-
cept to the extent that is provided in the Constitution itself, for the
qualification or modification of its powers or in reference to the
manner of their exercise.

[ am, therefore, entirely in harmony with the views of the Senator
from Illinois [Davis] on that branch of the proposition,and the bill

16. Sawyer’s plan can be found in RG 46: Petitions to Senate Committee on the
Judiciary, SEN 47A-E11, January 16, 1882, National Archives & Records Administra-
tion, Washington, D.C.
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of Mr.Maury is also in harmony with those views.I would regret to
see the day when we would divide the courts into sections and
require three or four judges to sit upon one class of cases and
three or four upon another class of cases, and to have their deci-
sion entered upon the record of the court. No judge ought ever to
be compelled to give his sanction to a decision in any cause un-
less he is entirely familiar with it and unless he participates in the
judgment; and he must participate just as fully as any other judge
does in hearing the cause.That is the elementary and indispens-
able requisite of a correct judicial decision to be made by a court
consisting of more than one judge. Each judge on the bench must
consider the cause for himself,and the parties litigant before that
court as well as the country at large have the right to the wisdom,
the industry,the careful investigation,and the conscience of every
judge trying a cause upon every question which is made in the
case. A judge may concur with the majority,or he may dissent, but
still it is the right of the parties litigant before the court to have the
judgment of every judge upon every question that comes before it,
and nothing can be said to be a perfect administration which does
not go to that extent....

[ therefore heartily concur with the honorable Senator from Illi-
nois [Davis] in his project of having an intermediate court of ap-
peals, but | think he has too many intermediate courts of appeal. |
think that we shall have much the same difficulty as now,in kind if
not in degree, in having nine organizations in the United States as
courts of appeal.We have too many now.It is proposed to add nine
others, and these other nine will all be in the exercise of exactly
the same jurisdiction. We shall have eight chances to one of inex-
tricable confusion in the decisions of these courts,to increase year
after year as we progress with this system.

We have one Supreme Court,whose adjudications are an honor
to the American people, of which they may be justly proud.I will
not deny that on some occasions that court even has been influ-
enced to make decisions which perhaps will not stand the test of
future investigation. That court has sometimes found itself com-
pelled to overrule some of its own decisions. It has always done
so boldly and freely, and with a view to the ultimate security of
justice according to law; but if that court had been divided into
sections,one sitting in Maine, one in California,and one in Florida,
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if they had been considering the questions apart from each other,
deprived of the advantage of conferring upon great and difficult
questions which have been presented to it for consideration in the
past,we should have had confusion and trouble instead of harmo-
ny and strength in its decisions.

[ cannot bring my mind to believe that nine courts of federal
appeal intermediate between the Supreme Court and the circuit
and district courts of the United States would ever agree in their
lines of decision, even upon great and important topics, in such
manner as would put questions at rest. I think we have a plan in
this bill which will result in greater confusion than we now have
and in the mere addition to the contradiction and contrariety of
decisions which are now a burden upon the jurisprudence of the
United States....

... The precise issue upon that branch of the bill is whether we
shall have nine courts,with the danger of leading to this confusion
in our judicial system, or whether we shall have one intermediate
court,located here or where it may be more convenient.

[am in favor of one court.l am in favor of Mr.Maury’s proposition
in this respect,because it provides for the appointment of ten judg-
es instead of eighteen. We would relieve ourselves to the extent of
eight judges by taking a court located at Washington or located
anywhere that you please, instead of a court of eighteen judges to
be appointed in addition to those who are upon the bench now.

[Document Source: Congressional Record, 47th Cong., 1st sess., 1882, 13, pt. 4:3503—
3504.]

Establishing the Circuit Courts of Appeals

The House and Senate debated the issues surrounding court jurisdic-
tion and reorganization throughout the early to mid-1880s without
resolution. The Republican-dominated Senate passed the Davis circuit
courts of appeals bill in 1882 but the Democratic controlled House
Judiciary Committee failed to report it or any of the other proposals
for court reorganization. The House Committee, led by Representative
David Culberson of Texas, continued to press instead for limiting fed-
eral jurisdiction and passed a bill in a number of sessions only to see
it bottled up by the Senate Judiciary Committee.
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The prospects for court reorganization improved greatly after
Congress passed the Judiciary Act of 1887, which limited federal ju-
risdiction. The 1887 act did not appreciably limit the flow of cases to
the Supreme Court and the Court continued to fall behind in its work.
At the start of the 1887 term, the Supreme Court’s appellate docket
had 1,427 cases, of which only 414 were disposed and the remainder
carried over to the next term.'” Attorney General Augustus Garland
included in each of his annual reports during President Grover Cleve-
land’s first term urgent pleas for Congress to act to relieve the courts.
Between 1888 and 1891, Congress considered new proposals for es-
tablishing circuit courts of appeals, this time with the Republicans in
control of the House of Representatives and the Senate.

Debate continued to focus on the preferred way to relieve conges-
tion in the Supreme Court. How could Congress limit Supreme Court
appeals without drawing arbitrary distinctions over who could access
the nation’s highest court? What effect would nine new appeals courts
have on uniformity of law throughout the country if appeals could no
longer be brought to the Supreme Court in all cases?

While relieving the Supreme Court was the primary focus of leg-
islation, the fate of the remainder of the federal judicial system also
continued to generate debate. For some lawmakers, the addition of
new courts of appeals called for a consolidation of the district and cir-
cuit courts in order to bring about more efficiency in the lower courts.
Others feared, however, that consolidating the business of the lower
courts in addition to creating new appeals courts was a recipe for the
continued expansion of the federal judicial system. The 1891 legis-
lation that finally created the Circuit Courts of Appeals represented
important compromises on all of these points. The question of con-
solidating the dual trial courts reemerged in the 1890s, as did con-
cerns that the addition of the new appeals courts did not go nearly far
enough in providing the necessary judicial force for a rapidly growing
nation.

17. Annual Report of the Attorney General (1888), p. iii.
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Representative William Holman, Fear of a Growing Federal
Judiciary, House of Representatives, Speech of March 24, 1888

The passage of the Judiciary Act of 1887 opened the way for a new
consideration of proposals for intermediate appellate courts. In
1888, David Culberson, who had fought to reduce federal jurisdic-
tion for almost a decade, sponsored a bill with Democrat John H.
Rogers of Arkansas—who would be appointed by President Grover
Cleveland as a district judge in 1896—to consolidate all original ju-
risdiction in the district courts and abolish the circuit courts as they
then existed.’® The bill, following recommendations by Attorney
General Augustus Garland, transformed the existing circuit courts
into exclusively appellate courts, appointed one additional judge
per circuit, and stipulated that circuit court would be held by two
circuit judges and a Supreme Court justice in each district.

When the Republicans took control of the House for the Fif-
ty-first Congress, the House Judiciary Committee in 1890 reported
a new bill drafted by Rogers that still abolished the circuit courts as
trial courts but instead created a single circuit court of appeals in
each circuit.” In addition, the bill relieved the Supreme Court jus-
tices of any participation in the new circuit appeals courts and called
for the appointment of two new judges per circuit. The Rogers bill
envisioned a true three-tiered court system that, according to the
House Committee report, “secures the absolute independence . . . of
the three classes of courts, to wit, district, circuit, and Supreme.”*

The threat of an ever-growing federal judicial force continued to
trouble a number of Democrats. In a speech in opposition to the
1888 Rogers bill, Representative William Holman of Indiana argued
that consolidating original jurisdiction in the district courts would
ultimately overwhelm them. He contended that Congress would
have to create new district courts and appoint an unprecedented
number of additional district judges for them to handle the increase
in business. Holman saw such a growth in the judicial force as a
continued threat to the viability of state courts.

18. H.R. 8190, 50th Cong., 1st sess., Congressional Record, 1888, 19, pt. 3:2371.

19. H.R. 9014, 51st Cong., 1st sess., Congressional Record, 1890, 21, pt. 4:3402.

20.  “Jurisdiction of United States Courts,” House Judiciary Committee, H. Rpt.
1295, 51st Cong., 1st sess., April 7, 1890, p. 4.
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Mr. Chairman, there are two modes by which the large accumu-
lation of commercial business in the Supreme Court of the United
States, which is the occasion for the proposed legislation, can be
reduced. One is by reducing the jurisdiction of the Federal courts
and thus reduce the number of causes in the Federal courts, and
the other is by creating an intermediate appellate tribunal be-
tween the Supreme Court of the United States and the trial courts,
nisi prius courts, of the Federal system.Which of these two shall be
taken? If you adopt the latter, that of intermediate appellate tribu-
nals, such as are proposed here—intermediate appellate courts,
the plan proposed by this bill—you accomplish what I trust this
House does not propose to do, an unexampled increase in the
number of judges in the Federal judicial system.Unexampled, say,
and I think I use that term advisedly.

[ call attention to the fact that if you confer on these district
courts, in addition to the jurisdiction they now possess, the juris-
diction now possessed by the circuit courts, you will substantially
double the business of those courts.

[ predict, if you pass this bill, inside of five years,as an inevitable
result, you will have to double the number of your district courts
and double the number of your district judges. That is inevitable
and patent.] am astonished that a fact so apparent and manifest
has not been met by this committee by an increase not only of
circuit, but also of the district judges. Why does not the commit-
tee provide for a large increase of the number of district judges
at once, as the business thrown on these courts is enormously in-
creased by this bill? Taking my own State, and judging from the
business before the district and circuit courts at the present time,
and from the additional business that will be thrown on the dis-
trict courts by this bill,I am confident before the adjournment of
the present Congress the Representatives from that State will find
it necessary to consider the propriety of dividing the State into
two districts. It will be found to be the same in the other States
of the Union. Unless the House is prepared to go to the extent of
enlarging the Federal system and the number of its judges beyond
anything contemplated in our past history,gentlemen will hesitate
to pass this bill....

To enlarge the Federal judicial system on one side diminishes
the importance of your State courts and restricts them, and in a
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corresponding degree augments the importance of the Federal ju-
diciary,and at the same time oppresses your people.l think this is a
departure from what was contemplated by our fathers in providing
for the organization of the Federal judiciary.

[Document Source: Congressional Record, 50th Cong,., 1st sess., 1888, 19, pt. 3:2380-
81.]

Representative David Culberson, Support for Ending
Appeals to the Supreme Court in Diversity Cases, House of
Representatives, Speech of April 15, 1890

One of the outstanding disputes over court reorganization in the
1880s was how to delimit which cases would reach final decision
in the circuit courts of appeals and which could be appealed to the
Supreme Court. The first proposals for appeals courts—the Mc-
Crary and Davis bills—set an amount-in-controversy minimum
on appeals to the Supreme Court at $10,000. This provision led to
charges that the Supreme Court would become a “rich man’s court.”
The bill drafted by Representative John H. Rogers met these crit-
icisms by cutting off all appeals as of right from the circuit appeals
courts in cases based on diversity of citizenship. In a speech before
Congress in support of the Rogers bill, David Culberson argued that
by limiting Supreme Court jurisdiction based on the classification of
cases rather than monetary value, the plan avoided favoring wealthy
litigants. He also emphasized that the Supreme Court could grant
certiorari to hear cases in important legal disputes or where there
was a difference of opinion between the circuits. In addition, liti-
gants would maintain their rights to appeal in all cases involving
federal questions, which would preserve the uniformity of federal
law throughout the country and allow the Supreme Court to contin-
ue to fulfill its role as the arbiter of federal and constitutional law.

Mr.Speaker,if it should be a matter of objection that the judgment
of the district court in cases of which it acquires jurisdiction by
reason of citizenship only ...can not be reviewed by the Supreme
Court under the provisions of the bill, it would seem a sufficient
answer to reply that, as the physical capacity of the judges of the
court as now constituted (and a larger number of judges would
not add to its efficiency for the dispatch of business) is inadequate
to the labor of reviewing every judgment and decree of the inferi-
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or courts, some exceptions must be made, and some character of
cases denied a review.

Is it wise to establish a money value to the right of review? Such
a rule now ordinarily prevails.Why should a case involving $5,000
or more be favored with the right of review and a case of less value
be denied that right?

As a matter of abstract justice such a system is indefensible and
can only be tolerated from the necessity of reducing the business
of the court. Do gentlemen desire to move a step nearer the result
of converting this great constitutional tribunal, wisely established
as the final interpreter and arbiter of the Constitution and the laws
of the United States, into a rich man’s court by raising the limit of
$3,000 on the right of review? Either this shameful perversion of
the right of review must be consummated or some other plan must
be adopted to relieve the court.

The plan adopted in this bill seems in all respects wise, just,and
proper.Since it is impossible for the court to review the judgments
and decrees in all cases of the inferior courts,the exceptions based
on money values are discarded as violative of the genius and spirit
of free institutions, and the exceptions and limitations in the right
of review are based, not on the amount of money involved, but on
the nature and character of the question involved in the litigation.

As the Supreme Court is the Federal head of the judicial depart-
ment of the Government, it would appear illogical and improper
to exclude from it questions of a Federal character and open its
doors to the admission of questions which may be determined by
the application of the general rules of law.The bill,therefore, makes
the exceptions and limitation to the appellate power of the court
dependent upon the nature of the question involved.

But the Supreme Court, by virtue of the appellate jurisdiction re-
served under the exceptions to the final appellate jurisdiction of
the circuit courts and the supreme court of the District of Colum-
bia, will retain, as far as practicable, a supervisory control over all
questions that may possibly arise in cases within the judicial power
of the United States, to the end that uniformity of decision may be
enforced throughout the entire judicial system of the United States.

[Document Source: Congressional Record, 51st Cong., 1st sess., 1890, 21, pt. 4:3405.]
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Senator William Evarts, The Case for the Circuit Court of
Appeals Bill, U.S. Senate, Speech of September 19, 1890

In 1890, the House of Representatives passed the Rogers bill to cre-
ate circuit courts of appeals with an overwhelming majority, 131 to
13, but the debate over the character of court reorganization only
continued in the Senate. In the Senate, William Evarts (R-NY) of-
fered a substitute bill that reached a successful compromise in the
appellate structure for the new appeals courts. Evarts, a lawyer and
Republican politician with a long record of government service, in-
cluding stints as attorney general and secretary of state, had been
part of the 1882 American Bar Association group that favored di-
viding the Supreme Court. By 1890, Evarts had come to support
intermediate courts of appeals but in a manner that preserved, as

much as possible, the existing judicial organization.

In his plan for circuit appeals courts, Evarts preserved the circuit
courts as trial courts alongside the district courts. To limit the flow
of cases to the Supreme Court, Evarts provided that all cases arising
out of diversity of citizenship would be final in the new appeals
courts, except where certiorari was granted by the Supreme Court
or when an appellate court certified a question for consideration
by the Supreme Court. To address worries about confusion over
the interpretation of national law, the plan provided that litigants in
cases involving federal questions (and a number of other categories)
would have the right of a direct appeal from the trial courts to the
Supreme Court. Evarts also responded to pressure from those who
complained of a growing judicial force by providing for only one
additional judge in each circuit and preserving the circuit duties
of the Supreme Court justices. The circuit courts of appeals would
comprise a shifting combination of district judges, circuit judges,
and Supreme Court justices. Finally, Evarts’ plan maintained the
connection of appellate judges with trials by keeping circuit judges

responsible for circuit courts.

In a speech before Congress, Evarts emphasized the extent to
which his plan preserved the existing structure of the federal court
system while improving the efficiency of the courts. Evarts criticized
the Rogers bill for allowing cases that must ultimately be decided
by the Supreme Court—cases of national law—to pass through
the inferior circuit courts of appeals. Allowing direct appeals to the
Supreme Court, he argued, was the only way of ensuring speed,
uniformity, and predictability of the law. Evarts also believed these
measures improved administration of justice while preserving the

prestige and authority of the Supreme Coutt.
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Mr. President, there are no real faults, as it seems to me, of great
magnitude in the present system of the administration of justice
by the courts of the United States in the first instance and then by
direct appeal to the Supreme Court of the United States, except
the inability of the Supreme Court to discharge its duty of hear
ing and determining. Therefore, the great point for us to meet is to
provide intermediate courts that shall answer the purpose of our
obligations under the Constitution, that shall leave entirely uncur
tailed the authority of the Supreme Court in the great functions
of its politico-legal relation to affairs; I mean the establishment of
the supervision of laws in the sense of constitutionality and other
questions of a public nature,and that there should be provided an
intermediate court of dignity and character and furnished with a
sufficient number of judges to dispose of the appellate jurisdiction
thus created....

The next question was how we should divide the appellate re-
course so as to operate in reduction of the burden of the docket
of the Supreme Court and also maintain as well as might be the
necessary conditions of a just uniformity of decision. One of the
first objections to an interappellate court took the form that there
would be these diverse tribunals in geographical distribution over
the great district of country in these political divisions, and that
therefore all that we had secured heretofore by a uniformity of
conclusions of any court upon great public questions by the ap-
peals centering at once in the highest court here would be endan-
gered. The method of the House [Rogers] bill does not meet this
difficulty at all....It is vague and uncertain....

The House bill, as well as all discussions on this subject, has
contemplated the necessity of constitutional questions affecting
either the laws of the United States or the treaties of the United
States or the laws of the States that are deemed to be in conflict
with the Federal Constitution and also with certain other subjects
of national importance, such as prize cases being brought to the
Supreme Court.The House bill carries all these things up through
these interappellate courts,and leaves all these subjects therefore
exposed to two difficulties: first, that of being first heard in these
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courts and,secondly, of the necessity of their going to the Supreme
Court if the suitors choose to carry them there.

But that is not the only mischief of this scheme of the House of
Representatives, for it leaves to these tribunals distributed all over
the country the opportunity of original determination on all these
constitutional and public questions when there are two stages for
consideration, and when they must be finally resolved in the Su-
preme Court of the United States, and when diversities may arise
in decisions upon these general and central propositions of the
jurisprudence and of the jurisdiction by various determinations in
these different circuits.

An attempt has been made in discussion to provide for facility
with which these doubting and divided judgments in these inter
appellate courts might be carried up, but no scheme short of that
proposed now by the Judiciary Committee of the Senate will ac-
complish any great useful purpose.

The first thing that engaged our attention was to discriminate
what causes ought, irrespective of amount and from their very na-
ture, to have access to the Supreme Court of the United States,and
when we had determined that list the first determination seemed
quite natural to us that they should go directly up to the Supreme
Court as they now go, and that thus we should avoid all the diffi-
culty even of momentary diversities of judgment on these great
questions in the courts of the new establishment in the different
circuits.We also felt that it was entirely unnecessary,and therefore
it was unnecessarily burdensome, that these questions in the inter-
est of suitors and their advisers should be delayed and weighed
down with the expense of an appeal to the intermediate court
when almost necessarily these questions would go to the Supreme
Court in the interest of suitors and in the interest of unity of juris-
prudence and jurisdiction....

Now,what is our provision to guard against diversity of judgment
in these different courts—I mean in regard to those litigations that
are to receive their final decision in these interappellate courts?
Simply that the court itself may,in any case before it that it deems
it necessary or useful to be advised by the Supreme Court on any
question or proposition of law,send up these questions to the Su-
preme Court....
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Mr. President, another guard against the occurring diversity of
judgments or of there being a careless or inadvertent disposition
of important litigation by these courts ...is that the Supreme Court
shall have a right, in any of these cases that are thus made final,
by certiorari to take up to itself for final determination this or that
case,and in that way the scheme of the committee does firmly and
peremptorily make a finalty [sic] on such subjects as we think in
their nature admit of finality,and at the same time leaves flexibility,
elasticity,and openness for supervision by the Supreme Coutt. ...

[ have heard it said by persons in great authority that under this
scheme, after this accumulation is once worked off, as we hope it
may be by some extraordinary effort on the part of the court so
as to bring about practically the benefits, a session of five months
here might dispose of the docket,and that therefore these justices
might be liberated for doing a share of judiciary duty in the courts
of the first instance.

[ do not know whether all the Senators will agree, but for my-
self I regard it as a great misfortune that judges in banc are also
not brought in contact with the profession and the suitors and the
people in the courts of first instance as frequently as possible. Now,
[ will imagine—for perhaps I can not call it more than imagina-
tion—that these circuit judges,who are to compose this tribunal in
each of the circuit courts in their appellate function,will,as I think,
be able to dispose of the annual litigation in three or four months,
at such distribution of terms as they may think fit,and they would
be left to take the very important part that they now take,and can
not be spared,in my judgment,in the court of first instance in equi-
ty cases and in matters that belong to first hearings of all important
matters.

[ do not desire to see a severance between these appellate judg-
es,which the scheme of the House operates between the judges of
that court and the jurisdiction in the first instance of the litigation
that the circuit judges now discharge.

[Document Source: Congressional Record, 51lst Cong., lst sess., 1890, 21, pt.
10:10220-22.]
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Senator Joseph Dolph, Doubts About the Relief Provided by
Appeals Courts, U.S. Senate, Speech of September 19, 1890

The compromise measure crafted by Senator William Evarts received
overwhelming support in the Senate. The bill passed the Senate by a
vote of 44—6 and was approved by the House of Representatives by
avote of 107-62. After years of congressional debate, the president,
on March 3, 1891, signed into law the most far-reaching change to
the federal judicial system since the aborted Judiciary Act of 1801.

Still, there were a number of dissenters. Senators George Ed-
munds (R-VT) and George Vest (D-MO) continued to support a
plan for dividing the Supreme Court and restraining the growth of
the court system. Others criticized the plan for not expanding the
capacity of the courts enough. Some politicians and lawyers argued
that inevitably the courts would have to be refashioned once again
in the near future to meet the demands of the nation’s ever-growing
population, economy, and volume of litigation.

During debate in the Senate, Republican Joseph Dolph of Oregon
foreshadowed the next stage of debate over the organization of the
federal courts. Dolph predicted that the Evarts bill would ultimately
fail to bring efficiency and integrity to the federal courts because it
did not appoint enough judges to handle the business of the courts.
Most importantly, he lamented that the Evarts bill did not eradicate
the confusion of having two courts of original jurisdiction. Dolph
favored consolidating the district and circuit courts as part of the
creation of what he saw as a true system of courts—each tier of judg-
es devoted to their portion of the litigation process and independent
of the others. The simplified structure, he argued, would lead to
speedier administration of justice and a clear path—new districts
and new circuits—to growing the system in the future.

To force a litigant into the Federal courts to-day to await the
long-delayed decision of the court of last resort is equivalent to a
denial of justice.What is the plain, imperative dut