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Preface

Dramatic changes in ADR and settlement practices in the federal courts have
created a great need for information about related rules and procedures. This
new resource guide will help fill that need. The sourcebook is the result of a
two-year collaboration by the Federal Judicial Center and the CPR Institute for
Dispute Resolution. Authors Elizabeth Plapinger, director of the CPR Judicial
Project, and Donna Stienstra, senior researcher at the Federal Judicial Center,
analyzed ADR and settlement practices in each of the ninety-four federal dis-
trict courts. They offer a comprehensive overview of dispute resolution ap-
proaches used in each district, plus an in-depth description of each court-man-
aged ADR program in the districts that have them.

Their study reveals that most of the ninety-four federal districts have autho-
rized or established at least one court-wide ADR program. The grafting of ADR
onto federal court processes raises many questions for judges, lawyers, policy
makers, and researchers. Do judges have the resources to identify and refer cases
to different types of ADR? Will a court’s ADR or settlement approaches influ-
ence a litigant’s choice of forum or affect other key litigation decisions? Should
lawyers learn negotiation as well as litigation skills? Is the development of rules
for court ADR programs good or bad for a dispute resolution process that has
relied in the past on flexibility and, in many instances, informality? Has ADR
eclipsed the role of judges in settlement, or have trial courts become primarily
settlement forums? Are national rules needed to bring uniformity and good
standards of practice to the array of innovations now found in the district courts?
Should there be ethical rules or guidelines for court-connected ADR neutrals?
This guide will help judges, lawyers, and policy makers begin to answer these
questions.

Based on a survey of the courts and analysis of their rules, the sourcebook
describes in detail how each court’s ADR and settlement procedures function. It
also provides information for judges who design and refer cases to dispute reso-
lution programs, for lawyers and clients who face increasingly complex dispute
resolution choices and requirements in the federal district courts, and for policy
makers who study programs and make recommendations for the future.

rya w. zobel
Director, Federal Judicial Center

james f. henry
President, CPR Institute for Dispute Resolution
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Introduction

Over the past several years, the use of alternative dispute resolution (ADR) tech-
nigues has been growing in significance and popularity, having served parties
in disputes both large and small, from international conflicts to neighborhood
arguments. Because ADR techniques are used with increasing frequency in such
everyday settings as schools, churches, and workplaces, many people are now
becoming acquainted with these new approaches to problem solving.

Courts and members of the legal community have been part of the move-
ment seeking means other than litigation for resolving disputes. Someone filing
a case today in federal court is far more likely than ten or even five years ago to
be asked to consider some form of settlement assistance, and at all levels of the
courts ADR is increasingly a part of discussions about how to manage litigation.

These recent developments should not be misread as suggesting that ADR is
new to the federal courts. Experimentation with ADR—which in the federal
courts encompasses arbitration, mediation, early neutral evaluation, settlement
week, case valuation, and summary jury trials—began more than twenty years
ago. In the district courts, the first mediation and arbitration programs date
from the 1970s. Innovations of the 1980s include the summary jury trial and
early neutral evaluation. Additional expansion of ADR occurred in 1988 when
Congress authorized ten district courts to implement mandatory arbitration
programs and an additional ten to establish voluntary arbitration programs (28
U.S.C. 88 651-658).

A further impetus to ADR came with passage of the Civil Justice Reform Act
of 1990 (CIRA), which requires all district courts to develop, with the help of an
advisory group of local lawyers, scholars, and other citizens, a district-specific
plan to reduce cost and delay in civil litigation (28 U.S.C. 8§ 471—482). ADR is
one of the six civil case management principles recommended by the statute.
Today, five years into the CJRA experiment, most district courts have authorized
or established some form of ADR.

With this expansion of court-based ADR, a great need has arisen for infor-
mation about the federal court programs. This sourcebook is a response to that
need. It provides a district-by-district compendium of current ADR and settle-
ment procedures in the district courts. Written for several audiences, the guide
provides key information for judges who design and refer cases to dispute reso-
lution programs; for lawyers and litigants who face increasingly complex dis-
pute resolution choices and obligations; and for policy makers and researchers
at local and national levels who evaluate current programs and make recom-
mendations for the future.

The district-by-district descriptions can be found in Part 11 of the sourcebook,
where we also define each type of ADR technique used in the federal courts,
describe the sources of our information, and note several decisions we made in
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compiling the great amount of material we received from the courts. Before
proceeding to the information about the courts’ programs, though, we want to
step back from the details and sketch out some of the patterns we’ve come to see
in the courts’ approaches to ADR.

Patterns in Federal District Court ADR

Our discussion in this section relies in part on a set of tables we prepared to
help make system-wide comparisons and to illuminate features that are com-
mon across courts. The tables may be found at page 14, along with a note ex-
plaining how courts were classified for purposes of the tables. For this discus-
sion, it is sufficient to note that we are focusing on court-based ADR programs—
those that are managed by the court, are based in most instances on formal
rules and procedures, and rely (with a few exceptions) on attorney-neutrals to
provide the ADR service. We should also note that the information in the tables
and discussed below was derived from a survey we sent to the courts and our
review of court rules and other written court materials.

Court-Based ADR Programs: How Many, What Kind, and How Old?

Mediation has emerged as the primary ADR process in the federal district courts
(see Table 1). In marked contrast to five years ago when only a few courts had
court-based programs for mediation, over half of the ninety-four districts now
offer—and, in several instances, require—mediation. Most mediation offered
in the federal courts is administered wholly by the courts; only a few districts
provide mediation through referral to bar groups or private ADR provider or-
ganizations.

Arbitration is the second most frequently authorized ADR program, but falls
well short of mediation in the number of courts that have implemented it. In
addition to eighteen statutorily authorized courts, two others (Northern Dis-
trict of Alabama and Eastern District of Washington) offer arbitration as the
second step of a combined mediation/arbitration procedure. Several others au-
thorize use of arbitration but have not established court-annexed programs.!

1.28 U.S.C. 88 651-658 authorizes ten courts to require participation in arbitration, hence the
designation “mandatory,” and ten to offer arbitration, which the parties may use at their option,
hence the designation “voluntary” (two courts designated as voluntary arbitration courts have
not implemented programs). Mandatory arbitration involves an “automatic” referral process;
that is, cases meeting the eligibility requirements, such as case type and dollar amount, are auto-
matically referred to ADR. (See page 7 for a more complete discussion of these referral methods.)
The statutory arbitration programs are funded by congressional appropriations.
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The infrequent adoption of arbitration may be in part the result of uncertainty
over whether courts other than those authorized by statute may establish arbi-
tration programs.?

Use of early neutral evaluation (ENE) has increased from two courts five years
ago, but still is used in only fourteen courts. Limited ENE adoption under the
CJRA may reflect uncertainty about the nature of this relatively new form of
ADR or about its relation to mediation. Recently, one of the first two courts to
use ENE—the District of Columbia—disbanded its program, finding it unnec-
essary in light of the court’s substantial mediation program.

Settlement week and case valuation, the last two forms of court-wide ADR
programs, are found in even fewer courts, with three offering a settlement week
program and two offering case valuation. Both case valuation programs are in
Michigan, where the federal court programs are based on a state program.

Just over half the courts report authorization or use of the summary jury
trial. With little information about past practices, we do not know whether this
represents a change, but our guess is that, as with other forms of ADR, the num-
ber of courts authorizing summary jury trial has grown substantially over the
past five years. The level of usage reported by most courts is, however, very
low—generally around one or two cases a year.

Also noteworthy is the number of courts that now offer a variety of ADR
options. During the past several years, most of the ten courts authorized to
establish mandatory arbitration programs in the 1980s have added mediation
to their offerings. It is not uncommon today to find at least two ADR procedures
available in many federal courts, and at least six courts now offer a full array of
options, including arbitration, mediation, early neutral evaluation, and sum-
mary jury trial.

The range and number of federal district court ADR programs is particularly
noteworthy in light of their recency: most have been implemented since 1990
(see Tables 3 through 7, second column). Although there are some long-stand-
ing programs, in particular several arbitration and mediation programs that
date from the 1970s, and despite the 1983 authorization provided by amend-
ments to Federal Rule of Civil Procedure 16, use of “extra-judicial procedures to
resolve the dispute” did not fully emerge until the 1990s.3

2. Although the Civil Justice Reform Act of 1990 recommends that courts consider authoriz-
ing referral of appropriate cases to ADR (28 U.S.C. § 473(2)(6)), the statute does not include arbi-
tration among the ADR methods it lists, leading some to conclude that arbitration remains lim-
ited to those courts authorized by 28 U.S.C. 88 651—658. See, e.g., Memorandum from William R.
Burchill, Jr., general counsel, Administrative Office of the U.S. Courts (AO), to Abel J. Mattos,
Court Administration Division, AO (July 5, 1991) (the CIRA does not appear to authorize arbitra-
tion in other courts) (on file with the Research Division of the Federal Judicial Center).

3. In 1993, further amendment of Rule 16 altered the language to “use of special procedures to
assist in resolving the dispute.”
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For a complete picture of each court’s approach to settlement, we must also
look at Table 3, which attests to the continuing viability of judicial settlement
efforts and the expanding role of magistrate judges in settlement. Most courts,
even those with substantial ADR programs, provide judicial settlement assis-
tance. Particularly noteworthy in Table 3 are the many courts—at least a third—
that have designated magistrate judges as the court’s primary settlement offic-
ers. While in-depth study of judicially hosted settlement procedures was be-
yond the scope of this project, our work demonstrates continuing experimen-
tation in the courts to determine the best mix of judicial and nonjudicial settle-
ment programs.

How Many Cases in ADR?

Of great interest to many is the number of cases going into these ADR pro-
grams. Tables 3 through 7 report the number of cases referred to each of the
principal forms of court-based ADR. For several reasons, these numbers should
be used cautiously. First, the courts were asked for the number of cases referred
to ADR, not how many cases actually participated in or were resolved by ADR.
Second, because ADR caseloads are not reported nationally, and in many courts
the procedures for recording ADR information are rudimentary, the courts them-
selves frequently offered their ADR figures as only approximations. Third, large
numbers should not be equated with a successful program and smaller num-
berswith a less successful one. A mediation program that targets complex cases,
for example, may be a great success in the court’s and litigants’ eyes if it resolves
two dozen cases a year, whereas a voluntary arbitration program that is avail-
able for all civil cases but attracts only a few each year may be a great disap-
pointment.

It seems safe, nonetheless, to say that courts with automatic referral by case
type, as in the mandatory arbitration programs and a few mediation programs,
have fairly substantial ADR caseloads—for example, 1,235 arbitration cases in
New Jersey, 292 mediation cases in the Middle District of North Carolina. The
voluntary arbitration courts with opt-out instead of opt-in procedures also have
significant caseloads—for example, 266 cases in the Western District of Penn-
sylvania.* Mandatory referral is not, however, essential for moving large num-
bers of cases into mediation, as we can see from the 414 cases in the Northern
District of Oklahoma and the 580 cases in the Northern District of Texas. Early
neutral evaluation also draws a good number of cases in several districts, as
shown by the 89 cases in the Northern District of Ohio.

It is almost impossible at this time to draw any conclusions about the effec-
tiveness of ADR from these ADR caseload figures. The tables show the substan-

4. In opt-out procedures, cases eligible for arbitration are automatically referred but then may
opt-out of the process with no questions asked. In opt-in programs, cases enter the arbitration
process only at the initiative of the parties.
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tial variation across courts, but close examination of referral processes, local
attitudes toward ADR, the nature of the caseload, and other variables is needed
before this variation can be explained. Fortunately, several courts are planning
evaluations of their ADR programs, and two national studies required by the
CJRA will also contribute to our understanding.s

Referring Cases to ADR: The Shift from Referral by Case Type to the
Judge as ADR Catalyst and Educator

During the past several years, there has been substantial attention in the federal
courts to the issue of how cases are referred to ADR, a debate centered largely on
the pros and cons of mandatory versus voluntary referral to arbitration. With
the emergence of mediation as the primary ADR process, however, and the aban-
donment of several mandatory arbitration programs,® the principal referral
mechanisms used today are notably different from those used a few years ago.

Few of the mediation programs refer cases mandatorily and automatically
by case type. Most leave to the judge or parties the identification of cases suit-
able for ADR.

Whether the referral is made sua sponte or at the request of one or more
parties (both of which are authorized in most programs), the judge has become
the focal point for identifying cases appropriate for ADR and for educating at-
torneys and parties about it. Rather than remaining in the background, as in the
mandatory arbitration programs, the newer forms of ADR expect the judge to
be very much at the center of ADR use.

Even within the arbitration programs, the picture is much more nuanced
than the terminology suggests. In the so-called mandatory programs, for ex-
ample, the referral is only presumptively mandatory. Courts with these pro-
grams provide mechanisms for seeking removal from arbitration, and some
courts readily grant such removal. Variation is also found in the voluntary pro-
grams, with several courts adhering to the textbook model of participation only
if the parties voluntarily come forward, but with several others automatically
referring cases on the basis of objective criteria and then permitting unques-
tioned opt-out by the parties.”

5. The study of the ten pilot and ten comparison districts, being conducted by the Rand Cor-
poration, and the study of the five demonstration districts, being conducted by the Federal Judi-
cial Center, will be reported to Congress by the Judicial Conference of the United States in De-
cember 1996.

6. Two mandatory arbitration courts (Western District of Michigan and Western District of
Missouri) have decided to make arbitration one of several ADR options offered by the court, and
one (Eastern District of North Carolina) has ended its program.

7. Participation rates in three of the four voluntary courts with opt-out procedures are similar
to participation rates in courts with presumptively mandatory referral. See David Rauma & Carol
Krafka, Voluntary Arbitration in Eight Federal District Courts: An Evaluation (Federal Judicial
Center 1994).
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Nonetheless, a significant change has taken place with the advent of media-
tion, which places greater emphasis on judicial involvement in the ADR referral
than arbitration has.

ADR Obligations of Attorneys and Litigants

Along with the increased ADR responsibility that rests with the judge, a similar
responsibility now falls on attorneys and parties. Courts expect attorneys to be
knowledgeable about ADR in general and about the court’s ADR programs in
particular (see in-brief descriptions in Part I1). Many courts’ local rules now
require attorneys to discuss ADR with their clients and opponents, to address in
their case management plan the appropriateness of ADR for the case, and to be
prepared to discuss ADR with the judge at the initial Rule 16 scheduling confer-
ence.

These rules indicate the extent to which the courts now expect attorneys to
work with the judge to determine whether ADR should be used in a case and, if
so, what kind of ADR should be used. The attorneys’ and judge’s responsibilities
merge at the initial case management conference, which in many courts has
become the critical event—or the first of several—in determining how and when
ADR will be used in the case.

In the ADR event itself—that is, the mediation session, the ENE conference,
or the summary jury trial—clients are generally required to attend.® Most courts
have not, however, defined the level or kind of participation required by parties
and their counsel.

Timing of the ADR Session and Integration into Case Management

With the emphasis on case-by-case screening for ADR and the importance of
the Rule 16 conference has come a shift in the timing of ADR—or perhaps a
recognition that ADR can be used earlier in the case has prompted the emphasis
on the Rule 16 conference. In any event, whereas in the past many considered
ADR appropriate only for trial-ready cases, now ADR is more often integrated
into a court or judge’s overall case management practices and is considered
much earlier in the case.

This is and has been particularly true of ENE, which was designed to provide
an early evaluation of a case’s merits and was not originally intended as a settle-
ment device. Even for settlement-oriented procedures such as mediation the
process is now likely to occur earlier in the case. It occurs very early in some
courts, such as the Western District of Missouri, where the first mediation ses-
sion is held within thirty days of filing of the answer, and the Eastern District of
Pennsylvania, where the conference is held as soon as possible after the first
appearance of the defendant. Across all courts, it is not uncommon today for

8. In many courts, cases involving unrepresented parties are not referred to ADR.
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discovery planning to be linked to the mediation process and for the mediation
session to take place before discovery has been completed.

The Central Role of Attorney-Neutrals and Court Rosters

Although some courts provide mediation or early neutral evaluation through
judges or magistrate judges, most of the courts’ ADR programs rely on nonjudi-
cial neutrals. Tables 3 through 7 show that most of the mediators, arbitrators,
and other neutrals used by the courts are attorneys, with other professionals
occasionally authorized to serve in that role.

Not only are attorneys the mainstay of most ADR programs, but in nearly
every district the court has created its own roster rather than relying on an
already-established list of neutrals or turning to private-sector ADR providers
for these services.® For example, of the forty-three mediation programs that use
nonjudge neutrals, only three rely on an outside organization, such as a bar
association or state mediation program, to provide the ADR services. In con-
trast, one court (Western District of Missouri) has brought one of its ADR pro-
cesses fully in-house by hiring an experienced litigator to serve as the court’s
neutral in cases referred to mediation.

Most courts set eligibility criteria for inclusion on the roster, and a signifi-
cant number of courts include on the roster any person certified as an ADR
neutral by a bar association or state court system. This is true for training as
well, with some courts accepting as sufficient the training neutrals have received
from other court systems or organizations. On the other hand, some courts
completely control the training of their neutrals, either by conducting the training
themselves or by screening and hiring trainers.

The emergence of court-managed rosters has brought with it a number of
new questions for the courts. One of the most obvious is the question of train-
ing. Given the great range of approaches courts take to training—including
requiring none—can litigants have confidence in the courts’ ADR processes?
Should minimum national training standards be established? A less obvious
but also important question is whether neutrals have judicial immunity. Few of
the courts’ rules speak to this question (perhaps in a belief that the question is
more appropriate for case law). Only slightly more address the question of
conflicts of interest between the neutral attorney’s role as mediator and his or

9. The bright line between court rosters and private ADR providers is becoming less clear as
increasing numbers of lawyers participating in court ADR programs also provide ADR services in
the private sector, either in law firms or as part of ADR provider organizations.

10. A number of courts cite a recent District of Columbia Circuit decision on this question.
See Wagshal v. Foster, 28 F.3d 1249 (D.C. Cir. 1994) (granting mediators and neutral evaluators in
the District of Columbia Superior Court absolute quasi-judicial immunity when performing
their official duties).
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her role as counsel. When and under what circumstances, for example, is an
attorney-neutral barred from serving as counsel in future disputes?"

As these issues become more urgent, a few individual federal courts (and
some state court systems) are developing ethical guidelines or standards of prac-
tice for the neutrals on their rosters.® Several professional organizations of law-
yers and ADR neutrals are also engaged in efforts to define ethical standards for
ADR practice. These issues are prompting commentators to ask an even more
fundamental question: Are rosters of attorneys the optimum method for pro-
viding ADR services or should judges, court staff, or private sector ADR provid-
ers deliver these services instead?

Fees for ADR: Parties Generally Must Pay

In a significant shift from past practice, most courts now require parties to pay
a fee to the neutral (except in the arbitration programs, where arbitrator fees
are paid from congressional appropriations). In the first mediation programs,
the neutrals generally provided their services pro bono. Today, of the forty-one
courts offering attorney-based mediation, only nine provide that service pro
bono (and one, as already mentioned, provides mediation through a staff me-
diator). Three others generally offer mediation without fees, although in some
circumstances the parties may be required to pay the mediator. The remaining
courts—that is, two-thirds of the courts with mediation programs—require
that parties pay a fee (see Tables 3-7).

The courts generally use one of four different approaches to determine the
fee: market rate, court-set rate, pro bono, or court-set fee after a specified num-
ber of pro bono hours. A market-rate fee, found in ten courts, is the most com-

1. In a recent decision in the District of Utah, an attorney who had mediated between two
parties was disqualified, along with his firm, from representing one of the parties in subsequent
litigation involving both. See Poly Software Int’l, Inc. v. Yu Su, 880 F. Supp. 1487 (D. Utah 1995). See
also Cho v. Superior Ct. of La.; Cho Hung Bank, Real Party in Interest (95 C.D.O.S. 8237, Oct. 19,
1995) (entire law firm disqualified when retired judge who had conducted mediation-like meet-
ings involving two parties joined law firm representing one of the parties).

12. See District of Utah Manual on Alternative Dispute Resolution for Court-Appointed Arbitra-
tors and Mediators. Section IV contains the Code of Ethics for Court-Appointed Arbitrators and
Mediators; Section V contains Information Regarding Court-Appointed Arbitrator and Media-
tor Liability Issues. The Northern District of Oklahoma is also developing a code of ethics for its
neutrals. See also Florida Rules for Certified and Court-Appointed Mediators (adopted by the
Florida Supreme Court, May 1992) and Ethical Guidelines for Mediators (adopted by the Alter-
native Dispute Resolution Section of the State Bar of Texas in 1994).

13. The CPR Institute for Dispute Resolution, in conjunction with the Georgetown University
Law Center, is developing ethical guidelines and standards of practice for attorneys in ADR. See
also the proposed Joint Standards of Conduct for Mediators drafted by the American Bar Asso-
ciation Section of Dispute Resolution, the American Arbitration Association, and the Society for
Professionals in Dispute Resolution.

10
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mon; a number of these courts, however, reserve the right to review the reason-
ableness of the fee. Eight courts specify a set fee, which may be either an amount
per hour (for example, s$150 per hour) or an amount per session (for example,
$250 per session). Five courts authorize both a market-rate and court-set fee,
reserving to the judge the discretion to determine which type of fee arrange-
ment is best for each case. In four courts the neutral must serve pro bono for a
specified number of hours, ranging from one to six, before the parties must pay
either a court-set or market-rate fee.

In recognition that some parties cannot afford to pay a fee, a number of
courts—e.g., nine of the forty-three attorney-based mediation programs—in-
clude special provisions in their rules regarding low-income or indigent parties,
generally waiving the fee altogether. To provide this service, some courts re-
quire those selected from the court’s roster to serve pro bono for a specified
number of hours or cases.

Interestingly, there appears to be little relationship between whether fees are
assessed and whether the referral to ADR is mandatory or made only with party
consent. While some voluntary programs assess a fee and some do not, most of
the courts that require participation in ADR also require payment of a fee.

Increasing Formalism and Institutionalization of ADR

With the Civil Justice Reform Act and its encouragement of district-wide ex-
amination, ADR has taken on a programmatic character, rather than relying on
the initiatives of individual judges as in earlier ADR efforts. Evidence for the
growing institutionalization of ADR within the courts can be seen in the formal
rules and procedures adopted by the courts, which usually apply to the court as
a whole and replace the individual judge-based procedures of the past. While
generally leaving to the judge’s discretion whether ADR should be used in an
individual case, the rules spell out the procedures to be followed once a case has
been referred. Additionally, a number of courts have developed ADR brochures
that are given to parties at filing to alert them to the court’s ADR options. A
body of judicial decisions about various components of these ADR programs is
also emerging.s

14. As is true with most of the patterns discussed here, arbitration stands apart. As statutory
programs funded from appropriations, these programs have been programmatic and court-wide
from their inception.

15. See, e.g., supra notes 10 & 11. See also Cincinnati Gas & Elec. Co. v. General Elec. Co., 854 F.
2d goo (6th Cir. 1988) (summary jury trial may be ordered closed to the public); GTE Directory
Serv. Corp. v. Pacific Bell Directory, 135 F.R.D. 187 (N.D. Cal. 1991) (disclosure of privileged docu-
ments for use in an ENE session does not, by itself, waive privilege, as long as the party states its
intention to retain the privilege); Kimbrough v. Holiday Inn, 478 F. Supp. 566 (E.D. Pa. 1979)
(upholding mandatory arbitration program in one of the ten pilot courts and rejecting Seventh
Amendment challenge); Hume v. M & C Management, 129 F.R.D. 506 (N.D. Ohio 1990) (federal

11
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Further evidence of ADR’s institutionalization is the emergence of special-
ized staff. Nearly a dozen courts have appointed an ADR administrator or direc-
tor whose full-time responsibility is to manage and monitor the court’s ADR
programs. The administrator’s duties are often broad and include recruitment
and training of the court’s neutrals, assistance in identifying cases appropriate
for ADR, and ongoing evaluation of program quality. While some courts have
created these positions because they have special funding as experimental courts
under the CJRA, others support such positions from their general budget. Even
when courts have not been able to or have not wanted to fund a full-time, high-
level position, many have assigned part-time ADR responsibilities to a member
of the clerk’s office staff.

ADR Quiality and Court Resources

Quiality ADR programs require dedicated management and ongoing monitor-
ing, especially in districts where participation in ADR is required or where par-
ties are strongly encouraged to use neutrals from the court’s roster only. With
the rapid expansion of ADR in the district courts, critical questions arise: Do
the courts have the resources and capability to run these programs and ensure
the quality of their ADR services? Will the courts’ resources be further strained
if Congress decides to encourage or require greater use of ADR?¢ If courts do
not have the resources, should they be in the ADR business at all?

As this sourcebook shows, ADR is a growing presence in the district courts,
and questions of how to ensure its quality will only become more urgent. As a
matter of policy, the judiciary has spoken in support of a variety of alternatives
to litigation and has recognized the importance of well-designed and funded
programs.” Within a year, Congress will presumably consider again whether to

courts have no authority to summon citizens to serve as jurors in summary jury trials). And see
Strandell v. Jackson County, 838 F.2d 884 (7th Cir. 1988), and In re NLO, Inc., 5 F.3d 154 (6th Cir.
1993) (judge cannot order parties to participate in asummary jury trial); cf. McCay v. Ashland Oil
Co., 120 F.R.D. 43 (E.D. Ky. 1988), and Arabian Am. Qil Co. v. Scarfone, 119 F.R.D. 448 (M.D. Fla.
1988).

16. See, e.g., H.R. 1443, 104th Cong. 1st Sess. (1995), the Court Arbitration Authorization Act of
1995, Which would require all district courts to offer arbitration. The Judicial Conference has
opposed extension of the authority to adopt mandatory court-annexed arbitration beyond the
ten currently authorized districts. JCUS Report, March 1993, at 12, and Sept. 1993, at 4s.

17. Recommendation 39 of the Long Range Plan for the Federal Courts states, “District courts
should be encouraged to make available a variety of alternative dispute resolution techniques,
procedures, and resources to assist in achieving a just, speedy, and inexpensive determination of
civil litigation.” See pp. 70—71 for the recommendation and its supporting language. Judicial Con-
ference of the United States, Long Range Plan for the Federal Courts (December 1995).
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ADR Quality and Court Resources

continue authorization for the twenty arbitration courts and may consider as
part of that authorization whether all courts should offer a variety of ADR meth-
ods.® For those who will initiate and design future ADR programs—as well as
for those who wish to examine and revise existing programs—we offer this
sourcebook as a guide and resource.

18. Pub. L. No. 103-420 extended the arbitration programs through 1997. In hearings on H.R.
1443 (Court Arbitration Authorization Act of 1995), held May 11, 1995, testimony by the Depart-
ment of Justice suggested the bill be amended to require federal district courts to offer an array of
ADR options. See Court Arbitration Authorization Act of 1995: Hearings on H.R. 1443 Before the
Subcomm. on Courts and Intellectual Property of the House Committee on the Judiciary, 104th
Cong., 15t Sess. 65—67 (1995) (testimony of Paul R. Friedman, deputy associate attorney general,
U.S. Department of Justice).

13



A Note on Tables 1—7

In the following tables we identify the principal ADR programs adopted by the
federal district courts. The tables include only ADR processes that we have la-
beled “court-based programs,” by which we mean those that are managed by
the courts and, in most instances, are based on formal rules and procedures that
apply court-wide. While most of the procedures classified this way use attorney
neutrals to provide the ADR service, we also include in the table the several
mediation and ENE programs that rely on judges. Selecting which of the grow-
ing number of magistrate judge settlement programs to classify as mediation is
risky at best; we selected only those where a court specifically mentioned that it
follows a mediation model or has trained its magistrate judges in mediation
techniques. As more magistrate judges receive such training, the line between
magistrate judge settlement programs and mediation programs will blur even
further.

In Table 1, we report the range and number of court-based ADR programs
established in the district courts through the summer of 1995. We categorize all
ADR programs according to generally accepted terminology; footnotes indicate
where different program names are used by the court. The table identifies the
courts that have established programs for arbitration, mediation, early neutral
evaluation, settlement week, and case evaluation, as well as the courts that au-
thorize or use the summary jury trial.

To get a complete picture of each courts’ approaches to ADR and settlement,
the reader should also consult Table 2, which describes other case resolution
procedures reported to us by the courts. The table provides information about
the courts’ judicial settlement practices. It also identifies courts that have au-
thorized ADR use but have not established procedures for referring and manag-
ing cases; courts that have decided to refer cases to private ADR providers rather
than to implement their own program; and courts that have decided not to
authorize or use any form of ADR.

Tables 3 through 7 report selected features of the five main forms of court-
managed ADR—arbitration (Table 3), mediation (Table 4), early neutral evalu-
ation (Table 5), settlement week (Table 6), and case valuation (Table 7). Only
courts identified in Table 1 as having ADR programs are included in Tables 3
through 7. The tables provide information on the date the courts’ ADR pro-
grams were established, the methods by which cases are referred to ADR (in-
cluding whether referral is mandatory), the types of neutrals on the courts’ ros-
ters, whether parties must pay fees, and how many cases were referred to the
ADR program in the first nine months of 1994.
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Table 1: ADR in the Federal District Courts

Court ADR Programs
Early Neutral Settlement Case Summary

District Arbitration Mediation Evaluation Week Valuation Jury Trial District
M.D. Ala. M.D. Ala.
N.D. Ala. o . N.D. Ala.
S.D. Ala. o . S.D. Ala.
D. Alaska D. Alaska
D. Ariz. . D. Ariz.
E.D. Ark. E.D. Ark.
W.D. Ark. W.D. Ark.
C.D.Cal. C.D.Cal.
E.D. Cal. o E.D. Cal.
N.D. Cal.2 . o o . N.D. Cal.
S.D. Cal. . . o3 . S.D. Cal.
D. Colo. ot . D. Colo.
D. Conn. . D. Conn.
D. Del. o5 D. Del.
D.D.C. . D.D.C.
M.D. Fla. . . M.D. Fla.
N.D. Fla. . N.D. Fla.
S.D. Fla. o . S.D. Fla.
M.D. Ga. . M.D. Ga.
N.D. Ga. N.D. Ga.
S.D. Ga. S.D. Ga.
D. Guam D. Guam
D. Haw. D. Haw.
D. Idaho . o D. Idaho
C.D. 1. . C.D. 1.
N.D. 1. . N.D. Il1.
S.D. 1L . S.D. 1ll.
N.D. Ind. . N.D. Ind.
S.D. Ind. . . S.D. Ind.
N.D. lowa ot . N.D. lowa
S.D. lowa of . S.D. lowa
D. Kan. . . D. Kan.
E.D. Ky. E.D. Ky.
W.D. Ky. . . W.D. Ky.
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Table 1 (cont.)

Court ADR Programs
Early Neutral Settlement Case Summary

District Arbitration Mediation Evaluation Week Valuation Jury Trial District
E.D. La. U E.D. La.
M.D. La. o8 U] M.D. La.
W.D. La. U] W.D. La.
D. Me. . D. Me.
D. Md. U] D. Md.
D. Mass. . D. Mass.
E.D. Mich. o9 E.D. Mich.
W.D. Mich. [ U U ol0 U] W.D. Mich.
D. Minn. oll U D. Minn.
N.D. Miss. o N.D. Miss.
S.D. Miss. S.D. Miss.
E.D. Mo. U] U E.D. Mo.
W.D. Mo.12 . o . o W.D. Mo.
D. Mont. D. Mont.
D. Neb. 013 D. Neb.
D. Nev. ol4 o D. Nev.
D.N.H. U] D. N.H.
D.N.J. [ U U D. N.J.
D.N.M. U D.N.M.
E.D.N.Y. [ U U E.D.N.Y.
N.D.N.Y. [ U N.D.N.Y.
S.D.N.Y. U S.D.N.Y.
W.D.N.Y. [ 015 W.D.N.Y.
E.D.N.C. U] U E.D.N.C.
M.D. N.C. U M.D. N.C.
W.D.N.C. U] U W.D.N.C.
D.N.D. D.N.D.
D.N. Mar. I. . D. N. Mar. I.
N.D. Ohio o ] ] ] N.D. Ohio
S.D. Ohio U] U S.D. Ohio
E.D. Okla. U E.D. Okla.
N.D. Okla. 016 o N.D. Okla.
W.D. Okla. [ U U W.D. Okla.
D.Or. . . D.Or.
E.D. Pa. [ U E.D. Pa.
M.D. Pa. U] U M.D. Pa.
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a.

Table 1 (cont.)

ADR in the Federal District Courts

Court ADR Programs

Early Neutral Settlement Case Summary
District Arbitration Mediation Evaluation Week Valuation Jury Trial District
W.D. Pa. U ol7 W.D. Pa.
D.PR. 018 D.PR.
D.R.I U] U U U] D.R.L
D.S.C. [ U D.S.C.
D.S.D. D.S.D.
E.D. Tenn. ° E.D. Tenn.
M.D. Tenn. 019 M.D. Tenn.
W.D. Tenn. U] W.D. Tenn.
E.D. Tex. ° E.D. Tex.
N.D. Tex. 020 o N.D. Tex.
S.D. Tex. o o2l . S.D. Tex.
W.D. Tex. . . W.D. Tex.
D. Utah o . D. Utah
D.Vt. [ D.Vt.
D.V.I. U D.V.I.
E.D. Va. E.D. Va.
W.D. Va. W.D. Va.
E.D. Wash. 022 . E.D. Wash.
W.D. Wash. o . W.D. Wash.
N.D. W. Va. ° U N.D. W. Va.
S.D.W. Va. [ S.D.W. Va.
E.D. Wis. [ U E.D. Wis.
W.D. Wis. 023 [ U W.D. Wis.
D. Wyo. . D. Wyo.
Total 22 51 14% 3 2 48

1. In the Northern District of Alabama, arbitration occurs only as the second stage of a two-stage media-

tion/arbitration process.

2. Under the Northern District of California’s Multi-Option ADR Program, parties in eligible cases are
asked to select from among the court’s ADR options—mediation, ENE, arbitration, and magistrate judge
settlement conference—and private ADR. The summary jury trial is also offered but is seldom chosen.
Four judges participate in the Multi-Option Program.

3. Inthe Southern District of California, parties in all eligible civil cases must meet with a magistrate judge
to discuss the case and the court’s ADR options. The meeting is referred to as early neutral evaluation.

17
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14.
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16.
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20.
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22.

ADR and Settlement Sourcebook

After this meeting, the parties may select an ADR option—arbitration, mediation, magistrate judge settle-
ment conference—or the magistrate judge may order the parties to participate in one of these proce-
dures.

In the District of Colorado, almost all civil cases are referred to the magistrate judges for mandatory
settlement conferences. The magistrate judges are trained in mediation techniques and conduct the con-
ferences as mediations.

The magistrate judges in the District of Delaware are trained in mediation and conduct mediation ses-
sions in cases referred by the district judges.

Using classic mediation techniques, the magistrate judges in the Northern District of lowa conduct settle-
ment conferences in cases referred by the district judges.

In the Southern District of lowa, the magistrate judges use classic mediation techniques in settlement
conferences held in cases referred by the district judges.

Two mediation programs are available to litigants in the Middle District of Louisiana, a court-based
program and a program sponsored by the Baton Rouge Bar Association.

In the Eastern District of Michigan, this process is also called Michigan Mediation and is administered
by a nonprofit association established by the state courts.

This process is also called Michigan Mediation.

In the District of Minnesota, the settlement conferences conducted by the magistrate judges are modeled
on the classic mediation process and techniques.

The Western District of Missouri has established the experimental Early Assessment Program (EAP) in
which one-third of eligible civil cases are required to meet with the EAP administrator within thirty days
after answer is filed to select one of the court’s ADR options: mediation, ENE, arbitration, and magis-
trate judge settlement conferences. The vast majority of participating litigants select mediation with the
court’s program administrator.

In the District of Nebraska, cases are referred to mediation centers operated by the State of Nebraska
Office of Dispute Resolution, where neutrals trained to mediate federal cases serve as mediators.

The District of Nevada is experimenting with an early case evaluation program for in forma pauperis
pro se prisoner cases. District and magistrate judges conduct the evaluation hearings.

Some judges in the Western District of New York refer cases to a settlement week program sponsored by
the Monroe County Bar Association. The court held its own settlement week in the fall of 1995.

The Northern District of Oklahoma calls its mediation process the Adjunct Settlement Judge Program.
The Western District of Pennsylvania calls its neutral evaluation process mediation/evaluation.

The District of Puerto Rico has trained all its judicial officers to serve as mediators, and any civil case
may be referred for mediation to a judge other than the judge assigned the case. Magistrate judges con-
duct most of the mediations.

In the Middle District of Tennessee, cases may be referred to settlement conferences sua sponte, but most
are referred with party consent. A judge who is not assigned to the case—usually a magistrate judge—
conducts the settlement conference following either a facilitative or evaluative mediation model. On
balance, the facilitative model is used more frequently than the evaluative model.

The court managed mediation program in the Northern District of Texas relies on private providers
rather than on a court roster.

The Southern District of Texas offers a process whose goal is case evaluation and settlement. Although
labeled “arbitration,” the procedure is more like ENE—no decision is given, for example, and no judg-
ment entered.

In the Eastern District of Washington, arbitration is generally used only as the second stage in a case
initially referred to mediation.

18



23.

24.

25.

ADR in the Federal District Courts

The magistrate judges in the Western District of Wisconsin, who conduct most of the court’s settlement
conferences, use mediation techniques.

In eight of these mediation programs, the mediation sessions are conducted by magistrate judges. In the
remainder of the programs, nonjudicial neutrals conduct the sessions.

In two of these ENE programs, the ENE sessions are conducted by judges. In the remainder of the pro-
grams, nonjudicial neutrals conduct the sessions.
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Table 2: Other Case Resolution Practices and Procedures

District

Description

M.D. Ala.

N.D. Ala.

S.D. Ala.

D. Alaska

D. Ariz.

E.D. Ark.

W.D. Ark.

C.D.Cal.

E.D.Cal.

N.D. Cal.

Although the court has not established a court ADR program, it provides
a settlement program in which most civil cases are eligible for voluntary
settlement conferences with magistrate judges.

In addition to mediation and mediation/arbitration, the court authorizes
use of any private or court-sponsored ADR requested by the parties and
approved by the court. All cases remain subject to a settlement conference
with a district or magistrate judge.

In addition to mediation, the court permits litigants to use private ADR
or summary jury trial with court approval. Parties may also request a settle-
ment conference with a judge.

The court has determined that it will not at this time establish any court
ADR programs. The judges may require litigants to participate in judge-
conducted settlement conferences.

In addition to arbitration, the court authorizes referral to private ADR
services with consent of all parties. Cases are also commonly referred to
magistrate judges for settlement conferences.

The court has determined that it will not establish any court ADR pro-
grams. Private ADR options are described in the court’s general brochure
for civil litigants.

The court has determined that it will not establish any court ADR pro-
grams but will provide litigants a brochure describing private ADR op-
tions in the community. The court is experimenting with a mandatory
settlement conference procedure, in which all trial-ready cases assigned
to one of the court’s district judges are referred to magistrate judges for
settlement discussions.

Late in the pretrial process, the court requires parties to participate in a
mandatory settlement procedure hosted either by the assigned judge, an-
other district judge, a magistrate judge, or an attorney. Parties may also
request referral to a retired judge or private ADR provider. This program
is described by the court as a “structured settlement conference” and may
entail use of “summary adversarial hearings.” Each judge is also autho-
rized to develop procedural rules for other ADR methods suggested by
the parties and approved by the judge.

In addition to the early neutral evaluation program, all district and mag-
istrate judges are available to conduct settlement conferences as early in
the case as practicable.

Under the court’s Multi-Option ADR Program litigants may request an
early settlement conference with a magistrate judge. Late-stage settlement
conferences are also held in many civil cases, generally conducted by mag-
istrate judges.
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Table 2 (cont.)

District

Description

S.D. Cal.

D. Colo.

D. Conn.

D. Del.

D.D.C.

M.D. Fla.

S.D. Fla.

M.D. Ga.

N.D. Ga.

S.D. Ga.

D. Guam

D. Haw.

D. Idaho

In addition to its ADR programs, the court authorizes mandatory settle-
ment conferences, which are held in almost every civil case and are con-
ducted by the magistrate judges.

In addition to its magistrate judge mediation program, the court encour-
ages litigants to pursue private ADR options. The summary jury trial is
used occasionally.

The court has established a procedure in which retired attorneys, called
parajudges, conduct settlement conferences. District and magistrate judges
may also conduct settlement conferences, and consensual referrals to pri-
vate ADR and summary jury trial are authorized as well.

The court has established a settlement program in which magistrate judges
are authorized to conduct settlement conferences, mediations, early neu-
tral evaluations, and arbitrations in cases referred by the district judges.

In addition to the mediation program, individual judges refer cases to
magistrate judges for settlement conferences.

In addition to its mediation and arbitration programs, the court requires
preliminary pretrial conferences at which settlement is discussed.

In addition to its mediation program, the court also uses mandatory judge-
hosted settlement conferences.

In addition to the arbitration program, one judge frequently asks parties
in complex civil cases to consider private mediation.

The court authorized a mandatory, nonbinding arbitration program un-
der its CJRA plan, but the court will not implement it until the district
receives congressional funding and authorization for the program. Indi-
vidual judges are experimenting with ADR on a case-by-case basis, and
some encourage use of private mediation or arbitration.

The court authorizes use of arbitration and mediation but has not estab-
lished any court ADR programs to provide these services. The court regu-
larly requires settlement conferences as part of status and pretrial confer-
ences.

The court has not established any court ADR programs but authorizes
voluntary use of judge-hosted settlement conferences in all cases.

The court has not established any court ADR programs. The magistrate
judges conduct many settlement conferences.

In addition to its mediation program, the court refers all appropriate cases
to the magistrate judges for mandatory settlement conferences after dis-
covery is completed.
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Table 2 (cont.)

District

Description

C.D. Il

N.D. IlI.

S.D. Il

N.D. Ind.

S.D. Ind.

N.D. lowa

S.D. lowa

D. Kan.

E.D. Ky.

W.D. Ky.

E.D. La.

The court has not established any court ADR programs but reports occa-
sional use of the summary jury trial.

The court has not established any ADR programs but relies instead on
judge-hosted settlement conferences, the court’s primary settlement pro-
cess. Some judges also refer cases to private mediation and arbitration,
and some conduct occasional summary jury trials.

The court authorizes post-discovery referral to mandatory settlement con-
ferences conducted by district and magistrate judges. One judge has made
occasional use of the summary jury trial.

The court requires that parties in cases not resolved by the court’s media-
tion program participate in a settlement conference with a district or
magistrate judge.

In addition to providing a mediation process, the court refers nearly every
civil case to a settlement conference with a magistrate judge. One judge
uses the summary jury trial.

In addition to referral of cases to the magistrate judge for settlement con-
ferences, the judges occasionally hold a summary jury trial.

In addition to use of the magistrate judges for settlement conferences in
the court’s lengthier cases, the court conducts an annual master trial cal-
endar for shorter trial-ready cases. During the period 90-120 days before
trial, the magistrate judges hold settlement conferences in these cases.

In addition to mediation and summary jury trial, the court authorizes use
of most other ADR methods but has not established court ADR programs
to provide these services.

The court has not established any court-wide ADR programs. In the Lex-
ington division, litigants are advised of a private mediation service. In the
Covington division, litigants are advised of a state court program for vol-
untary arbitration. Each judge has his or her own settlement procedures.

The court is authorized by statute to provide voluntary arbitration but
has not implemented a program. In addition to its mediation program,
the court authorizes use of early neutral evaluation, but has not estab-
lished an ENE program. The court occasionally refers a case to a sum-
mary jury or bench trial conducted by a magistrate judge. All judges con-
duct settlement conferences and also refer many cases to the magistrate
judges for settlement.

The assigned judge is authorized to employ any ADR processes endorsed
by the court, including referral to private mediation with the parties’ con-
sent, but the court has not established a program to provide these ser-

22



Other Case Resolution Practices and Procedures

Table 2 (cont.)

District

Description

M.D. La.

W.D. La.

D. Me.

D. Md.

D. Mass.

E.D. Mich.

W.D. Mich.

D. Minn.

N.D. Miss.

vices. Local rules require counsel to be authorized and prepared to dis-
cuss settlement at the final pretrial conference.

In addition to the court’s mediation program, all civil cases remain sub-
ject to judicial settlement conferences. The court also authorizes manda-
tory summary jury trials.

The court authorizes and encourages use of arbitration and mediation
but has determined that it will not establish court ADR programs. Two of
the magistrate judges conduct summary jury trials, and the court main-
tains a list of attorneys and other experts who have volunteered to pro-
vide ADR services. The court also holds settlement conferences at the re-
quest of the parties.

The court uses summary jury trials and other ADR techniques but has
not established court ADR programs. The court encourages settlement
efforts throughout the litigation, and counsel must exchange settlement
offers before the final pretrial conference.

The court has not established a court ADR program but advises clients in
special cases of various ADR techniques, such as the summary jury trial.
Settlement conferences with the magistrate judges are available.

The court authorizes several forms of ADR and maintains a list of private
ADR neutrals, but has not established a formal court ADR program. Some
judges refer cases to a summary trial procedure managed by the Boston
Bar Association. District or magistrate judges hold settlement conferences
at party or judge request.

In addition to the case valuation program, all judges are available to con-
duct settlement conferences. Individual judges may also authorize use of
other forms of ADR on a case-by-case basis at party request.

In addition to referral to the court’s ADR programs, judges also refer se-
lected cases to settlement conferences, usually conducted by a magistrate
judge.

The court authorizes use of nonbinding arbitration, summary jury trial,
and other ADR procedures before a district judge, magistrate judge, or
nonjudicial neutral but has not established a court ADR program. A pro-
posed local rule to formalize existing practice would require nearly all
trial-ready civil cases to participate in a settlement conference. Magistrate
judges also hold settlement conferences at other stages of the litigation.

Although the court has not established an ADR program, it authorizes
use of most forms of ADR, including the summary jury trial, with con-
sent of the parties. The clerk’s office maintains a list of private ADR pro-
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Table 2 (cont.)

District

Description

S.D. Miss.

E.D. Mo.

W.D. Mo.

D. Mont.

D. Nev.

D.N.H.

D.N.J.

D.N.M.

E.D.N.Y.

N.D.N.Y.

viders. The magistrate judges routinely discuss settlement at the final pre-
trial conference and at earlier stages if appropriate.

Although the court has not established an ADR program, it encourages
use of ADR and provides litigants with information about ADR resources
in the community. The court authorizes mandatory settlement confer-
ences.

In addition to the mediation and early neutral evaluation programs, judges
refer cases to settlement conferences on an ad hoc basis.

Under the court’s Early Assessment Program (EAP), parties may choose
to have their case referred to a magistrate judge for settlement discus-
sions. Cases not in the EAP may be referred for a magistrate judge settle-
ment conference after discovery is complete.

The court has not established any court ADR programs, but the judges
routinely refer cases to post-discovery settlement conferences with the mag-
istrate judges. Conferences may also be held earlier in the case if appro-
priate.

The court authorizes the judges to use any appropriate form of ADR, in-
cluding summary jury trial, but has not established procedures other than
those for handling prisoner cases. On a case-by-case basis, cases may be
referred to the magistrate judges for settlement conferences.

The court has decided not to establish a court ADR program but pro-
motes settlement at all stages of a case and encourages parties to consider
voluntary use of private ADR. The summary jury trial has been used by
some judges. All judges are available for settlement conferences, and settle-
ment is routinely discussed at the final pretrial conference.

In addition to its mediation and arbitration programs, mandatory settle-
ment conferences with district and magistrate judges are an established
procedure in the court.

The court encourages the judges and litigants to consider use of ADR but
has not established any ADR programs. The judges use summary jury
trials, and mandatory settlement conferences with magistrate judges are
held in all civil cases near the close of discovery.

Inaddition to its ADR procedures, the court’s magistrate judges hold settle-
ment conferences in nearly every civil case.

In addition to its arbitration program, the court refers most civil cases to
the magistrate judges for settlement discussions. The summary jury trial
is used by the court on occasion.
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Table 2 (cont.)

District

Description

S.D.N.Y.

W.D.N.Y.

E.D.N.C.

M.D.N.C.

W.D. N.C.

D.N.D.

D. N. Mar. I.

N.D. Ohio
S.D. Ohio

E.D. Okla.

N.D. Okla.

In addition to the mediation program, the judges hold settlement confer-
ences in most civil cases.

In addition to its arbitration and settlement week procedures, the court
authorizes mandatory settlement conferences in most civil cases early in
the pretrial process.

In addition to its mediation program, the court authorizes its magistrate
judges to conduct settlement conferences at the request of judges or par-
ties. On occasion, magistrate judges conduct a summary jury trial.

In addition to its mediation program, the court holds settlement confer-
ences in all cases set for the four annual civil trial calendars.

Litigants who do not agree to participate in the court’s mediation pro-
gram must select another ADR process. Processes authorized by the
court—though not established as court programs—include arbitration
and early neutral evaluation. Summary jury trials are also authorized, as
are mandatory settlement conferences.

The court encourages voluntary use of ADR and other settlement devices,
and the court’s uniform scheduling/discovery form lists an array of op-
tions for litigants to consider, including early judicial settlement confer-
ences; ENE with a judicial officer, technical expert, or attorney; and pri-
vate mediation or arbitration. Parties most frequently request settlement
conferences with a magistrate judge. Mandatory conferences are sched-
uled for cases that have not settled by the close of discovery.

The court has determined that it will not establish court ADR procedures
but authorizes use of the summary jury trial. Judicial settlement confer-
ences may also be held, either at the order of a judge or request of a party.

In addition to its ADR programs, the court held a settlement week in 1994,

In addition to providing a settlement week process, the court authorizes
party use of any appropriate ADR process available in the private sector.
Summary jury trials are used on occasion in complex cases. District and
magistrate judges conduct settlement conferences upon order of a judge
or request of a party.

Most civil cases are mandatorily referred to the magistrate judge—also
called the settlement judge—for settlement conferences; referral gener-
ally occurs after completion of discovery. Summary jury trials are also
used by the court.

In addition to its mediation program, the court offers special procedures
for business disputes, including the Executive Summary Jury Trial, which
combines elements of the summary jury trial, the minitrial, and evalua-
tive mediation in a one- to two-day settlement process. The court also
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Table 2 (cont.)

District

Description

W.D. OKla.

D.Or.

E.D. Pa.

M.D. Pa.

W.D. Pa.

D.PR.

D.R.L

D.S.C.

D.S.D.

M.D. Tenn.

W.D. Tenn.

authorizes use of mandatory judge-hosted settlement conferences at the
earliest possible stage in the case. Some judges refer all eligible cases, oth-
ers refer cases only with party consent.

In addition to its ADR programs, the court refers most civil cases to a
magistrate judge for mandatory settlement conferences after discovery is
complete. Referral before discovery completion requires party consent.

In addition to its mediation program, the court authorizes settlement con-
ferences at either a judge’s order or a party’s request. The summary jury
trial is also used occasionally.

In addition to its court programs, the court permits any party or judge to
suggest use of any other ADR process. The court also authorizes manda-
tory settlement conferences.

In addition to its mediation program, the court holds at least one pretrial/
settlement conference in each civil case. The summary jury trial is used
regularly by one judge on the court.

In addition to its ADR programs, the court holds settlement conferences
as needed.

In addition to the magistrate judge mediation program, judges routinely
hold settlement conferences in their cases before trial.

All civil litigants must participate in a mandatory settlement conference
with a magistrate judge or use one of the court’s ADR options.

In addition to the court’s mediation program, some magistrate judges
hold settlement conferences as part of their civil pretrial work. The court
also held one settlement week in 1993 and has on occasion used the sum-
mary jury trial.

The court has not established any court ADR programs but is experi-
menting with referral of selected complex cases to magistrate judges for
settlement discussions.

The court approves and encourages the use of ADR but has not yet deter-
mined whether it will establish any court ADR programs other than the
magistrate judges’ mediation program. Most civil cases may be mandato-
rily referred to a judicial settlement conference at any time, but referrals
are generally made only with party consent.

The court authorizes the assigned judge to use mediation, summary jury
trial, or other forms of ADR as appropriate. The court is considering es-
tablishing a mediation program and has authorized but not implemented
an ENE program. The court relies heavily on settlement conferences con-
ducted by either the assigned judge, a magistrate judge, or another dis-
trict judge.
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Table 2 (cont.)

District

Description

E.D. Tex.

N.D. Tex.

S.D. Tex.

W.D. Tex.

D. Utah

D. Vt.

D.V.L

E.D. Va.

W.D. Va.

E.D. Wash.

W.D. Wash.

N.D. W. Va.

S.D.W. Va.

In addition to its mediation program, the court holds mandatory case
management conferences at which settlement may be discussed.

In addition to its mediation program, which authorizes referrals to pri-
vate mediators, the court authorizes use of summary jury trial and refer-
ral to other private ADR methods. The court also authorizes mandatory
judge-hosted settlement conferences and strongly favors early settlement
discussions.

In addition to the court’s ADR procedures, summary jury trials are held
on occasion. Some judges also hold settlement conferences.

In addition to its arbitration and mediation programs, the court autho-
rizes other ADR methods but has not established them as court programs.
District and magistrate judges conduct settlement conferences upon re-
quest of the parties.

In addition to its ADR programs, the court authorizes judge-hosted settle-
ment conferences, but they are not often used.

In addition to providing early neutral evaluation, the court schedules
mandatory judicial settlement conferences in almost all trial-ready cases.

In addition to its mediation program, the court encourages settlement
discussions at all conferences in civil cases. The judges hold settlement
conferences at party request.

The court has not established any forms of court ADR. Settlement confer-
ences are held when requested by the parties.

The court is one of ten authorized by statute to provide voluntary arbitra-
tion but is one of two that has not implemented a program. The court has
not established any other ADR programs. Judge-hosted settlement con-
ferences are used as needed.

In addition to its ADR procedures, the court holds settlement conferences,
upon party request, in cases in which discovery has been completed.

In addition to its ADR procedures, the court authorizes settlement con-
ferences at party or judge initiative. In mediated cases that do not settle,
the judge frequently orders a settlement conference.

Settlement week is the court’s main ADR device, but parties may opt out
of settlement week by selecting another form of ADR authorized by the
court, including arbitration, early neutral evaluation, and summary jury
trial. The court has not established any court programs to provide these
other ADR methods.

In addition to mediation, the court has authorized neutral evaluation with
a judge. Judge-hosted settlement conferences are held in every trial-ready
case.
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Table 2 (cont.)

District

Description

E.D. Wis.

W.D. Wis.

D. Wyo.

The court permits parties to use any form of ADR but provides only me-
diation through a court program. Summary jury trials are held occasion-
ally, and the judges hold settlement conferences at their discretion.

Although the court provides an early neutral evaluation program, the
court’s primary settlement device is a settlement conference with a mag-
istrate judge, who may commence settlement on his or her own initiative
or at a judge or party’s request. Summary jury trials are held on occasion
in cases headed for protracted trials.

The court authorizes use of arbitration, mediation, summary jury trial,
and other dispute resolution methods, but has not established any court
ADR programs. The magistrate judges provide most of the court’s settle-
ment assistance. Mandatory referral is authorized but seldom used.
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District-by-District
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What Is in Part 11?

InPart 11, we provide a district-by-district description of current ADR and settle-
ment procedures in each of the ninety-four district courts.” Although our main
focus in these descriptions is court-wide practices, we also note procedures used
by only one or a few judges and those planned but not yet established. Likewise,
we cover both court-managed programs and private programs that receive case
referrals from the court, as well as programs that are formally authorized and
those that are not. We also indicate where common practice regarding ADR or
settlement may deviate from the court’s written procedure or rule.

For each court, we first give an in-brief description that provides an over-
view of the ADR and settlement practices in that court. Where a court offers a
judge-based, nonprogrammatic ADR procedure, we describe it as fully as pos-
sible based on the materials provided by the court. The summary also notes
whether a court has adopted extra ADR obligations for attorneys, has evaluated
its ADR programs, has published an ADR brochure, or anticipates further ADR
developments.

Where a court has developed court-wide, formal rules and procedures for
the use of ADR and conducts the day-to-day operation of the program—that is,
for courts with what we call court-based ADR programs—the in-brief descrip-
tion is followed by an in-depth description summarizing the key elements of
these programs.z> Each in-depth description first provides a short summary
description of the ADR procedure, including its authorization, the date of adop-
tion, and the number of cases referred during our survey period. It then sum-
marizes such key elements as the kinds of cases eligible for ADR, the method for
referring cases to ADR, the timing of the ADR session, whether the outcome is

19. ADR programs, particularly mediation, have also been instituted in a growing number of
U.S. bankruptcy courts, including all four bankruptcy courts in California, the Middle and South-
ern Districts of Florida, the Southern District of New York, the Eastern District of Pennsylvania,
and the District of Utah. In addition, almost all of the federal courts of appeals have settlement
programs involving mediation. The Federal Judicial Center is preparing a sourcebook on the
appellate programs. For information about both the appellate and bankruptcy programs, contact
the Research Division at the Federal Judicial Center (202-273-4070).

20. In addition to having court-wide, formal rules and procedures, most programs we classify
as court-based also rely on nonjudicial neutrals, such as attorneys, for the ADR service. When
courts rely instead on district or magistrate judges for the ADR service—as they do in summary
jury trials, two early neutral evaluation programs, and in several mediation programs—they gen-
erally have not developed detailed, court-wide rules for these procedures but leave the execution
of the process to the individual judge. Even though we used detailed rules and procedural guide-
lines as the primary criterion for identifying court-based ADR programs, the reader should not
infer that courts with such rules and guidelines necessarily have a fully operational program in
place. Some courts with extensive rules and guidelines may not yet have implemented their pro-
grams or may have done so on only a limited, experimental basis. This information is noted in
the in-depth descriptions.
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reported to the assigned judge, whether fees are required, the selection and train-
ing of neutrals for the court’s roster, and assignment of neutrals to cases.

The information in our descriptions is based in part on a questionnaire we
sent to each federal district court in 1994, asking the court to describe its ADR
and settlement practices, policies, and plans as comprehensively as possible.*
We also reviewed copies of all pertinent court rules, orders, and other docu-
ments. Where necessary, we made follow-up telephone calls. Each court had an
opportunity to review and update our draft descriptions; we accepted revisions
through the summer of 199s.

Because change has been a constant in ADR during the past several years, the
reader should keep in mind that the picture in some courts may already be
slightly different from the one sketched here. Practitioners who use this
sourcebook should not substitute it for a careful reading of local rules, CIRA
plans, and other court ADR documents. These cautions notwithstanding, this
sourcebook provides a comprehensive guide to ADR and settlement procedures
in the federal district courts.

Definitions and Key Features of
ADR and Settlement Processes in the
Federal District Courts

One of the challenges in studying ADR and settlement practices nationwide is
the field’s unsettled and evolving vocabulary. Different courts, judges, and liti-
gants ascribe different meanings to commonly used words like mediation, arbi-
tration, and settlement conference. The uncertainty may reflect lack of famil-
iarity with dispute resolution concepts, simple misuse of standard dispute reso-
lution terminology and concepts, historical developments, or regional differ-
ences.»

Misnomers are found even in newly established programs. For example, a
new settlement program in a district may be called arbitration in the court’s

21. Because some court rules, documents, and survey responses were much more detailed
than others, our descriptions vary accordingly. Where a procedure depends on the individual
judge’s directions in the particular case—e.g., settlement conferences in many courts and sum-
mary jury trials generally—the spokesperson for the court may not have been in a position to
provide more than a general answer.

22. A classic example of historical and regional developments is “mediation” in the two district
courts in Michigan. These programs, which are based on a long-standing state program called
“mediation,” more closely resemble nonbinding arbitration or case valuation. While the well-
known Michigan process causes little confusion among the judges and litigants in that state be-
cause of its long use, those outside the state would be misled by the term. To minimize confusion,
the federal courts now refer to the process as “Michigan mediation.” In the sourcebook we classify
it as case valuation.
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literature, even though the court’s local rule describes a facilitated negotiation
process that sounds like mediation. In this sourcebook, where the process or
program name used by a court deviates substantially from general usage, we
use the generally accepted name but also note the name used by the court.

Other ambiguities come from the procedural flexibility inherent in many
ADR processes, especially facilitative procedures like mediation or settlement
conferences. The way in which a skillful attorney-mediator or settlement judge,
for example, practices the “art of settlement” often varies from case to case and
from neutral to neutral. Most courts do not specify which techniques the me-
diator or settlement judge should use to conduct the mediation session or settle-
ment conference, generally leaving the choice of settlement strategies to the
neutral. As a consequence, a mediation session or settlement conference in one
district or with one neutral may look very different from the same settlement
event in another district or with another neutral.

The unsettled terminology raises basic questions of whether the ADR pro-
cesses used in the federal courts share core defining attributes. For example, are
judicial settlement conferences across the districts more alike or different? Is
mediation with attorney-mediators the same as mediation with judicial offic-
ers? Is mediation by the trial judge different from mediation by another judge,
especially one whose primary responsibility is settlement? What is early neutral
evaluation, and how does it differ from mediation or from early case manage-
ment conferences? Without a far more extensive examination of ADR and settle-
ment practices, we cannot answer these questions definitively, but we can pro-
vide the generally accepted definitions of the principal forms of ADR and settle-
ment offered by the courts and surveyed in this guide.>

Arbitration

Court-annexed arbitration is an adjudicatory process in which one or more
attorney arbitrators issue a nonbinding judgment on the merits after an expe-
dited, adversarial hearing in which attorneys for each party present their cases.
Witnesses are not called but exhibits may be submitted. The arbitrator’s deci-
sion addresses only the disputed legal issues and applies legal standards. Either
party may reject the nonbinding ruling and proceed to a trial de novo.

Most of the federal court arbitration programs were established under fed-
eral statute, 28 U.S.C. 88 651—658, which authorizes ten federal district courts to
establish mandatory arbitration programs in which litigant participation is pre-
sumptively mandatory and another ten districts to implement voluntary pro-
grams in which parties participate by choice. Two districts with statutory man-
datory arbitration programs (Western District of Michigan and Western Dis-

23. For a discussion of benefits and concerns relative to many of these ADR methods, see Eliza-

beth Plapinger et al., Judge’s Deskbook on Court ADR (CPR Institute for Dispute Resolution
1993).

61



ADR and Settlement Sourcebook

trict of Missouri) have made arbitration one of several ADR options offered by
the courts; one (Middle District of North Carolina) has discontinued its pro-
gram. Of the ten courts authorized to establish voluntary arbitration programs,
two (Western District of Kentucky and Western District of Virginia) have cho-
sen not to implement the program. Under the CIRA, a few courts have estab-
lished arbitration programs independently of the statutory umbrella or hope to
institute arbitration programs with appropriate statutory authorization. The
future of the statutory arbitration programs is the subject of ongoing congres-
sional debate (see supra note 18).

The statutory arbitration programs are the most uniform of all ADR pro-
grams in the federal district courts. The key attributes of the procedure gener-
ally are the following.

Referral. In mandatory arbitration programs, eligible cases are generally re-
ferred automatically to arbitration at filing by court order. Eligible cases typi-
cally include contract and tort cases of $100,000 or less (a few courts have a
higher cap of $150,000). In most mandatory programs, litigants in other case
categories are permitted to volunteer for arbitration by agreement of all parties
and with the consent of the assigned judge, and in all programs litigants auto-
matically referred to arbitration are permitted to request removal from the pro-
cess. In voluntary programs, litigants in eligible cases either request referral to
arbitration by opting in or are permitted to freely opt out of an automatic refer-
ral.

Arbitrator. The arbitrators are lawyers who meet qualification standards set
by the court. In most courts, the parties may decide whether a single arbitrator
or a panel of three arbitrators will preside. In the statutory arbitration pro-
grams, arbitrators are generally paid nominal fees by the court. In nonstatutory
programs, the arbitrator may serve without compensation or may be compen-
sated by the parties.

Hearing. The arbitration hearing is generally held after completion of dis-
covery and rulings on dispositive motions. At the hearing, which typically lasts
about four hours, each side presents its case under relaxed rules of evidence.
Most courts require party attendance at the hearing and authorize use of sanc-
tions for failure to comply.

Decision. After the hearing, the arbitrator issues a decision on the merits and,
where appropriate, determines an award. The decision is nonbinding and kept
under seal until the period for requesting a trial de novo has passed.

Trial de novo. Parties dissatisfied with the decision may request a trial de
novo with the assigned judge. The trial proceeds as though the arbitration had
not occurred. In some courts, trial requests must be accompanied by a sum
equal to the arbitrator’s fees, and if the party requesting the trial does not im-
prove on the arbitrator’s award, the deposited sum is forfeited.
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Judgment. If a trial de novo is not demanded, the arbitration award becomes
the nonappealable judgment of the court.

Case Valuation (“Michigan Mediation”)

This hybrid ADR process provides litigants in trial-ready cases with a written,
nonbinding assessment of the case’s judgment value, delivered by a panel of
three attorneys after a short hearing. If the panel’s valuation is accepted by all
parties, the case is settled for that amount. If any party rejects the panel’s assess-
ment, the case proceeds to trial. Used in the federal and state courts in Michi-
gan, this arbitration-like process is also known as “Michigan Mediation.”

In the Eastern District of Michigan, almost all civil cases seeking primarily
money damages are eligible for referral. The most common referrals involve
contract, personal injury, and civil rights cases. In the Western District of Michi-
gan, all civil cases are eligible for referral; in certain diversity, medical malprac-
tice, and tort cases, referral is mandatory.

Court Minitrial

The minitrial is a flexible, nonbinding ADR process. Although used primarily
out of court, in the past decade a few federal district judges have developed
their own version of the minitrial. Like the summary jury trial (see below), the
court minitrial is a relatively elaborate ADR method, generally reserved for large
disputes and used sparingly in the federal courts.

In a typical court minitrial, each side presents a shortened form of its best
case to settlement-authorized representatives of the parties to the dispute. Since
this procedure is used primarily for business litigation, the representatives are
usually the companies’ senior executives. The hearing is informal, with relaxed
rules of evidence and procedure and no witnesses. In court settings, a judge,
magistrate judge, or nonjudicial neutral may preside over the one- or two-day
hearing. Following the hearing, the client representatives meet, with or without
the neutral, to negotiate a settlement. At the parties’ request, the neutral advisor
may assist the settlement discussions by facilitating discussion or by issuing an
advisory opinion. If the parties reach an impasse, the case proceeds to trial.

Early Neutral Evaluation

Early neutral evaluation (ENE) is a nonbinding ADR process designed to im-
prove case planning and settlement prospects by providing litigants with an
early advisory evaluation of the likely court outcome. Case planning and settle-
ment assistance may also be offered during the session, which is generally held
before much discovery has been taken. In ENE, a neutral evaluator (usually a
private attorney with expertise in the subject matter of the dispute) holds a
confidential session with parties and counsel early in the litigation to hear both
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sides of the case. The evaluator helps the parties clarify arguments and evi-
dence, identifies strengths and weaknesses of the parties’ positions, and gives
the parties a nonbinding assessment of the case’s merits. Depending on the goals
of the program, the evaluator may also mediate settlement discussions or offer
case planning assistance.

Like mediation, ENE is thought to be widely applicable to many types of civil
cases, including complex disputes. The process was originally designed to im-
prove attorneys’ pretrial practices, and in some courts, most prominently the
Northern District of California where the process originated, ENE retains its
original purpose of improving case development. In other courts, such as the
District of Vermont, ENE is used primarily as a settlement device and resembles
evaluative mediation.

Typically, the ENE process moves through the following steps.

Referral. Some ENE programs compel specific categories of civil cases to par-
ticipate in ENE and refer these cases to ENE automatically at filing. In other courts,
ENE referrals are made on a case-by-case basis by the assigned judge, with or
without the approval of the litigants.

Evaluator. Early neutral evaluators are generally experienced litigators who
are expert in the subject matter of the case. Trained and certified by the court,
evaluators in most districts serve without compensation, at least for an initial
session. In other districts, the parties pay the evaluators their market rate or a
court-set fee. Depending on the program, the evaluator is selected by the par-
ties or assigned to the case by a court administrator. In two districts, the South-
ern District of California and the District of Nevada, judges conduct the ENE
sessions.

Preparing for ENE. Before the conference, parties are usually required to sub-
mit to the evaluator and other parties court documents and memoranda de-
scribing the dispute.

ENE conference. The ENE session usually begins with the evaluator explaining
the process and outlining the procedures. Each side then makes a short opening
statement summarizing the facts, legal contentions, and evidence. Following
the opening statements, the evaluator may ask open-ended questions of both
sides, attempt to clarify arguments, explore evidentiary gaps, and probe strengths
and weaknesses. The evaluator helps the parties analyze their positions and iden-
tify key areas of agreement and disagreement. The evaluator then prepares a
written evaluation of the case and presents it to the parties. (In some courts the
parties may choose not to hear the neutral’s evaluation.) The evaluator may
also facilitate settlement discussions before or after the case assessment is is-
sued. If settlement discussions are not successful, the evaluator may help the
parties plan the next stages of the case. Where settlement is the chief purpose of
the conferences, the evaluator may meet separately with each side, although in
some programs separate meetings are not permitted. Clients usually participate
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in the confidential ENE sessions, which typically last around three to four hours.
Follow-up sessions may also be held.

Concluding the ENE. Unless the case settles at the confidential ENE session,
the case continues through the court’s regular procedures.

Judge-Hosted Settlement Conferences

The most common form of settlement assistance used in federal courts is the
settlement conference presided over by a district or magistrate judge. Almost all
ninety-four of the federal district courts use judicial settlement conferences;
close to a third of the courts assign this role primarily to magistrate judges.

The classic role of the settlement judge is to give an assessment of the merits
of the case and to facilitate the trading of settlement offers. Some settlement
judges also use mediation techniques in the settlement conference to improve
communication among the parties, probe barriers to settlement, and help for-
mulate resolutions. In some courts, a specific district or magistrate judge is des-
ignated as the settlement judge. In others, the assigned district judge—or, as is
sometimes the case in bench trials, another judge who will not hear the case—
hosts settlement conferences at various points during the litigation, often just
before trial. The appropriate role of judges in settling cases on their own dock-
ets is a matter of some debate among judges and attorneys.

Mediation

Mediation is a flexible, nonbinding dispute resolution procedure in which a
neutral third party—the mediator—facilitates negotiations between the parties
to help them settle. A hallmark of mediation is its capacity to help parties ex-
pand traditional settlement discussions and broaden resolution options, often
by going beyond the legal issues in controversy. Mediation sessions are confi-
dential and structured to help parties communicate—to clarify their under-
standing of underlying interests and concerns, probe the strengths and weak-
nesses of legal positions, explore the consequences of not settling, and generate
settlement options. The mediator, who may meet jointly or separately with the
parties, serves as a facilitator and does not issue a decision or make findings of
fact. In the federal district courts, the mediator is usually an attorney approved
by the court, though in some districts magistrate judges, and occasionally dis-
trict judges, have been trained in mediation techniques and serve as mediators.

As mediation develops, distinct mediation strategies are emerging. In classic
mediation, the mediator’s mission is facilitative—to help the parties find solu-
tions to the underlying problems giving rise to the litigation. In this kind of
mediation, the mediator is primarily a process expert, rather than an expert in
the subject matter of the litigation. In evaluative mediation, the mediator uses
case evaluation—i.e., an assessment of potential legal outcomes—as a primary
settlement tool. Evaluative mediation is similar to early neutral evaluation and
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requires mediators who are experts in federal litigation and in the subject mat-
ter of the case.

Although most courts do not specify which mediation approach they prac-
tice, some do. The mediation program in the Northern District of Oklahoma,
for example, uses both facilitative and evaluative tools. The mediator first facili-
tates party negotiations and then, if necessary or desired, offers an evaluation of
the case. Where the mediation approach is clear from a court’s materials, we
report it, recognizing that the actual practices of individual mediators may vary.

Regardless of which mediation model a court or mediator follows, most
mediations progress through the following stages.

Referral. In most courts, cases are screened by the assigned judge for referral
to mediation, usually in conjunction with the parties at early case management
conferences. Although the parties are generally involved in the decision whether
to mediate—and may, in many courts, play a critical role—most mediation pro-
grams authorize judges to refer cases to mediation without party consent. In a
few courts, most civil cases are routinely referred to mediation, but in most
others mediation is used on a case-by-case basis or targeted at specific kinds of
disputes. Almost all courts exclude certain categories of cases from mediation,
such as administrative appeals, prisoner civil rights cases, and writs. The timing
of the referral varies and generally is left to the judge.

Mediator. The mediator is usually a lawyer (or an expert from another disci-
pline) who meets the qualifications and training standards set by the court. In
some mediation programs, litigants select a mediator from the court’s roster or,
with the court’s approval, from another source. In other programs, a court ad-
ministrator or judge selects the mediator. In the majority of federal court pro-
grams the parties pay the mediator his or her market rate or a court-set fee,
although in some the attorney-mediator serves without compensation.

Preparation for mediation. To educate the mediator about the litigation, par-
ties are usually required or encouraged to submit to the mediator copies of
relevant court documents, along with a short memorandum of legal, factual,
and settlement positions. Courts vary as to whether the premediation submis-
sions are exchanged among all parties. Typically, the submissions are not in-
cluded in the court files and are returned to the parties at the close of the me-
diation.

Mediation sessions. Depending on the goals of the program and needs of the
case, mediation can involve a single session of several hours or multiple ses-
sions over time. In addition to counsel, most courts require parties or insurers
to attend the mediation session and authorize sanctions for failure to comply
with mediation procedures. At the initial session, the mediator explains the
mediation process, hears short presentations about the case from each party,
and asks questions to clarify positions and interests. In most programs, the me-
diator then meets privately with each side (generally party and counsel, but
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sometimes party or counsel separately), to explore each party’s underlying in-
terests, to probe the strengths and weaknesses of legal positions, and to help
them determine which interests or goals are most important. These private
meetings are usually called caucuses. In later separate and joint sessions, the
mediator helps the parties generate ideas and evaluate alternative proposals. In
courts with evaluative mediation, practice differs as to whether predictions of
court outcome or case evaluations are offered in joint or separate sessions.

Completion of the mediation. Some court rules specifically authorize the me-
diator to end the mediation session or declare an impasse, but most are silent
on the question. If the parties reach settlement, the mediator may prepare an
outline of the agreement for later completion by counsel. If complete settle-
ment is not possible, the mediator may help the parties seek partial agreements
or consider their next steps. If no agreement is reached, the case returns to the
trial track.

Multi-Door Courthouse or Multi-Option ADR

These terms describe courts that offer an array of dispute resolution options.
Some multi-door courthouses refer all cases of certain types to particular ADR
programs, while others offer litigants a menu of options. Multi-door court-
houses have been established in state courts in New Jersey, Texas, Massachu-
setts, and the District of Columbia. In the federal court system, several courts,
including the Northern District of Ohio, the Northern District of California,
and the District of Rhode Island, now have multi-option ADR programs.

Settlement Week

In a typical settlement week, a court suspends normal trial activity and, aided
by bar groups and volunteer lawyers, sends numerous trial-ready cases to me-
diation conferences held at the courthouse and conducted by attorney-media-
tors. Mediation sessions may last several hours, with additional sessions held as
needed. In the federal district courts, settlement weeks are used regularly only
in the Southern District of Ohio and the Northern District of West Virginia,
with a third program just starting in the Western District of New York. Settle-
ment weeks are used more widely in the state courts, and a few federal districts
refer cases to state-court-sponsored settlement weeks. Cases unresolved during
settlement week return to the court’s regular docket for trial.

Summary Jury Trial

The summary jury trial (SJT) is a nonbinding ADR process presided over by a
district or magistrate judge and designed to promote settlement in trial-ready
cases. The process provides litigants and their counsel with an advisory verdict
after an abbreviated hearing in which evidence is presented to a jury by counsel
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in summary form. Witnesses are generally not called. The jury’s nonbinding
verdict is used as a basis for subsequent settlement negotiations. If no settle-
ment is reached, the case returns to the trial track.

Developed in the mid-1970s by former Chief Judge Thomas D. Lambros (N.D.
Ohio), the summary jury trial is authorized in many federal districts but used
only occasionally. Some judges use this resource-intensive process only for pro-
tracted cases, others for routine civil litigation where litigants differ significantly
about the likely jury outcome. A district judge or magistrate judge usually pre-
sides over the summary jury trial. A variant of the SJT is the summary bench
trial, in which the presiding district judge or magistrate judge issues an advi-
sory opinion. Part or all of a dispute may be submitted to a summary jury trial
or a summary bench trial.

Like other ADR processes, the summary jury trial is a flexible process in-
tended to be adapted to the needs of an individual case. Summary jury trials are
typically used after discovery is complete and often include the following steps:

Preparing for the siT. Before the hearing, the court may require counsel to
submit trial memoranda, proposed voir dire questions, proposed jury instruc-
tions, and motions in limine. If extensive presentations are expected, the court
may also require the parties to submit lists of exhibits and witnesses whose tes-
timony will be summarized during the proceeding.

Voir dire. On the day of the summary jury trial, prospective jurors are called
from the regular jury pools. Limited voir dire is conducted and a six-person
jury is seated. Jurors are told of their advisory role either at the start of the
process or after they render a verdict.

Hearing. The summary jury trial is generally presided over by a judge and
conducted like an expedited adversarial hearing. Clients generally attend. De-
pending on the complexity of the case, a summary jury trial hearing may be
completed in a day or may take one or two weeks. Opening and closing state-
ments are presented, and narrative presentations of admissible evidence are made
by counsel. Live witnesses are generally not permitted, although videotaped tes-
timony may be allowed. Evidentiary objections are usually addressed before the
hearing, although disagreements about the accuracy of the lawyers’ representa-
tions are resolved by the presiding judge at the hearing. After closing arguments
and jury instructions, the jury retires to deliberate.

Verdict. Usually jurors are instructed to reach a unanimous decision, but if a
consensus verdict cannot be reached, individual verdicts may be returned. In
some courts, the judge and counsel are permitted to question the jurors after
the verdict is announced.

Settlement negotiations. Settlement discussions can occur throughout the plan-
ning, hearing, and deliberation phases of the summary jury trial. After the advi-
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sory verdict is issued, negotiations can begin immediately or start several days
or weeks later if the parties need a cooling-off period or time to assess new
information. Some judges play an active role in settlement negotiations; others
leave the negotiation phase to counsel.

69






District-by-district summaries

72

72

76

80

80

83

84

85

87

90

103
108
109
111
112
115
120
122
124
127
128
129
130
130
133
133
134
134
137
139
140
141
144
144
146
147
151
152
152
153
154
157
166
167
167
168
173

Middle District of Alabama
Northern District of Alabama
Southern District of Alabama
District of Alaska

District of Arizona

Eastern District of Arkansas
Western District of Arkansas
Central District of California
Eastern District of California
Northern District of California
Southern District of California
District of Colorado

District of Connecticut
District of Delaware

District of Columbia

Middle District of Florida
Northern District of Florida
Southern District of Florida
Middle District of Georgia
Northern District of Georgia
Southern District of Georgia
District of Guam

District of Hawaii

District of Idaho

Central District of lllinois
Northern District of Illinois
Southern District of Illinois
Northern District of Indiana
Southern District of Indiana
Northern District of lowa
Southern District of lowa
District of Kansas

Eastern District of Kentucky
Western District of Kentucky
Eastern District of Louisiana
Middle District of Louisiana
Western District of Louisiana
District of Maine

District of Maryland

District of Massachusetts
Eastern District of Michigan
Western District of Michigan
District of Minnesota
Northern District of Mississippi
Southern District of Mississippi
Eastern District of Missouri
Western District of Missouri

71

178
179
182
183
183
188
189
196
198
201
204
206
209
212
213
214
222
224
226
230
236
238
242
244
249
249
258
261
262
264
265
266
268
270
275
279
285
288
290
290
201
295
299
301
303
305
308

District of Montana

District of Nebraska

District of Nevada

District of New Hampshire
District of New Jersey

District of New Mexico

Eastern District of New York
Northern District of New York
Southern District of New York
Western District of New York
Eastern District of North Carolina
Middle District of North Carolina
Western District of North Carolina
District of North Dakota

District of Northern Mariana Islands
Northern District of Ohio
Southern District of Ohio

Eastern District of Oklahoma
Northern District of Oklahoma
Western District of Oklahoma
District of Oregon

Eastern District of Pennsylvania
Middle District of Pennsylvania
Western District of Pennsylvania
District of Puerto Rico

District of Rhode Island

District of South Carolina
District of South Dakota

Eastern District of Tennessee
Middle District of Tennessee
Western District of Tennessee
Eastern District of Texas

Northern District of Texas
Southern District of Texas
Western District of Texas

District of Utah

District of Vermont

District of the Virgin Islands
Eastern District of Virginia
Western District of Virginia
Eastern District of Washington
Western District of Washington
Northern District of West Virginia
Southern District of West Virginia
Eastern District of Wisconsin
Western District of Wisconsin
District of Wyoming

o
wn
—
_
O
T
(@)
<
o
wn
—
_
(@)
—~+
w

SalJewwun




Middle District of Alabama

IN BRIEF

Process summary

Magistrate judge settlement conferences. In the Middle District of Alabama, almost all
civil cases are eligible for voluntary settlement assistance with one of the district’s three
magistrate judges. Under the court’s settlement program, the assigned district judge
discusses the voluntary settlement option with counsel late in the pretrial period or
earlier if appropriate. If all counsel consent, the case is referred to one of three magis-
trate judges. Before the session, counsel submit position papers and records supporting
damage claims. Parties with settlement authority are required to attend.

At the session, the magistrate judge frequently offers an evaluation of the case or
gives a decision. The sessions are confidential, and contact between the magistrate judge
and the assigned district judge is prohibited. Sessions generally last between three and
eight hours; multiple sessions may be held.

The court’s program, which is called mediation by the court, is authorized by the
general order implementing the district’s CIRA plan, which was effective December 1,
1993. Between January and September 1994, 105 cases were referred to magistrate judge
settlement conferences.

Of note
Obligations of counsel. Under the court’s pretrial order, counsel are required to discuss
settlement and to inform the court of their progress within six weeks of the pretrial
order.

Information from court. A statement describing the court’s settlement program is
attached to the pretrial order.

Plans. The court is considering emphasizing use of ADR earlier in the pretrial period.
Use of the summary jury trial is also under consideration.

For more information
John L. Carroll, U.S. Magistrate Judge, 205-223-7540

Northern District of Alabama

IN BRIEF

Process summary

Three-track ADR program. The Northern District of Alabama has established an ADR
program under the district’s CIRA plan, effective December 1, 1993. See below.

Judicial settlement conferences. All civil cases remain subject to settlement confer-
ences with either a district judge or a magistrate judge.

Of note
Obligations of counsel. Counsel or unrepresented parties must attend a conference
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with the court early in the litigation process to determine whether the case is appropri-
ate for adr. Local Rule 16.1(c) also makes ADR a topic for discussion at all Rule 16 con-
ferences. In addition, at the initial meeting of the parties pursuant to Fed. R. Civ. P. 26(f)
and Local Rule 26(d), counsel are required to discuss the suitability of the case for ADR
and to report the results of those discussions to the court.

Evaluation. The court plans to conduct a formal evaluation of the ADR program.
Currently, the program is being monitored closely and feedback is being sought infor-
mally from all participants.

For more information
Edwin L. Nelson, U. S.Di strict Judge, 205-731-1720
Ethel Self, Supervisor, Courtroom Operations, 205-731-1217

IN DEPTH

Three-Track ADR Program in Alabama Northern

Overview

Description and authorization. The Northern District of Alabama established an ADR
program under the district’s CIRA plan, effective December 1,1993. The program, which
became fully operational in April 1994, offers litigants three primary ADR options or
tracks—mediation, med-arb, and use of any private or court-sponsored dispute resolu-
tion method agreed to by the parties and approved by the assigned judge. Under the
program, called the Three-Track ADR Program, counsel or unrepresented litigants must
attend a conference with the court early in the litigation process to determine whether
the case is appropriate for any kind of ADR. Unless specifically excluded by the court or
by the assigned judge, all categories of cases may be considered for referral. Ordinarily,
the court will not refer a case to ADR if any party objects. A court panel of trained,
nonjudicial neutrals provides the mediation and med-arb services for fees paid by the
litigants. Pro bono service is also provided for low-income litigants. If litigants choose
private ADR, they select a private ADR provider.

On the Mediation Track, the most popular ADR process in the district to date, liti-
gants meet with a mediator selected by the litigants or appointed by the court. The
neutral may be, but is not required to be, an expert in the subject area of the dispute.
The mediator facilitates in-depth settlement discussions among litigants to identify
underlying issues and develop a settlement package.

The Mediation-Arbitration Track (Med/Arb) combines mediation and some features
of arbitration. On this track, a dispute is first submitted to mediation. If the parties are
unable to reach a mediated agreement, the neutral proceeds to the arbitration phase.
During the arbitration phase, parties may present witnesses, documents, and other ex-
hibits, and they may make oral presentations summarizing the facts and law. Based on
these presentations, the neutral issues a nonbinding decision on the merits. The pri-
mary purpose of the med/arb track is to provide parties with an appraisal of the case’s
likely outcome at trial or in binding arbitration.

Under the flexible Open Track, parties may use any other form of ADR, either court-
sponsored or private, with the approval of the assigned judge. The court hopes that the
Open Track option will encourage litigants to explore any private or court ADR process
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suited to the case. A single ADR process or combination of ADR processes may be re-
quested or crafted. The court will approve use of the summary jury trial in appropriate
cases and if the parties request it.

Number of cases. Between April and December 1994, approximately 100 cases were
referred to ADR. With few exceptions, referrals were to the mediation track.

Case selection

Eligibility of cases. All civil cases are eligible for ADR, except categories of cases ex-
pressly excluded by the court as a whole or by an individual judge for cases assigned to
that judge. To date, no category of cases has been excluded by the court from the ADR
process, but individual judges have excluded some cases or categories of cases assigned
to them.

Referral method. After consulting with the parties during the Rule 16 scheduling con-
ference or at a special ADR evaluation conference called for that purpose, the assigned
judge decides whether ADR should be used in the case. Ordinarily, the court will not
refer a case to ADR over the objection of any party.

Opt-out or removal. In any case, a party may move for reconsideration within ten
days of an order referring a case to the ADR program.

Scheduling
Referral. An ADR evaluation conference is held early in the case to determine whether
ADR is appropriate.

Written submissions. At least ten days before the ADR session, the parties must sub-
mit to the neutral copies of relevant pleadings and motions; a short memorandum
stating the legal and factual positions of each party; and any other materials the parties
believe would be beneficial to the neutral. Upon reviewing these items, the neutral may
schedule a preliminary meeting with counsel.

ADR session. The ADR session is held when sufficient discovery has been conducted
so the parties understand the strengths and weaknesses of the case or at any earlier time
by agreement of the parties and with approval of the court. The ADR plan does not set a
time limit for the ADR process, but the judge referring a case to ADR will usually direct
that the process be completed within a stated period. The neutral, after consultation
with counsel, sets the date for each ADR session. Sessions are held at any location agree-
able to the neutral and parties or as otherwise directed by the court.

Number and length of sessions. The information is not yet available.

Program features

Discovery and motions. After referral, other case proceedings are stayed for a period set
by the court. If any party makes a motion, the court may for good cause shown extend
the stay.

Party roles and sanctions. The attorney primarily responsible for a party’s case must
attend the ADR session and be prepared and authorized to discuss all relevant issues,
including settlement. The parties also must be present. When a party is not an indi-
vidual or when a party’s interests are being represented by an insurance company, a
representative of the party or insurance company with full settlement authority must
attend. Willful failure of a party to attend is reported by the neutral to the court, which
may impose sanctions.
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Outcome. When a case is referred to the mediation track, the mediator must report
the results of the mediation to the court. If settlement is reached, the mediator, or one
of the parties at the mediator’s request, must prepare a written statement of the settle-
ment agreement for signing by the parties and filing for court approval. If settlement is
not reached, the mediator must report in writing the following: “Mediation was held,
but no agreements were reached.”

When the referral is to the med/arb track and agreement is reached during the me-
diation phase, the neutral, or one of the parties at the neutral’s request, must prepare a
written statement of the settlement agreement for signing by the parties and filing for
court approval. If settlement is not reached during mediation and the parties proceed
to arbitration, the neutral delivers a written copy of the decision to each party and files
a copy with the clerk of court.

De novo request. When a case is referred to the med/arb track and the parties pro-
ceed to arbitration and do not agree to binding arbitration, they have thirty days to
reject the arbitrator’s decision. If it is not accepted and the case proceeds to trial, the
rejecting party must obtain a better result at trial or pay to the other party all costs and
attorney’s fees incurred from the date the arbitrator received the notice rejecting the
award.

Confidentiality. All ADR processes offered by the court are confidential. By entering
into any of them the parties agree not to disclose anything except the terms of settle-
ment to the court or to third persons unless all parties agree otherwise. Parties, counsel,
and neutrals may respond to confidential inquiries or surveys by persons authorized by
the court to evaluate the ADR program. Information provided in such inquiries is
confidential and is not identified with particular cases.

The ADR processes are considered compromise negotiations for purposes of federal
and state rules of evidence. The neutral is disqualified as a witness, consultant, attorney,
or expert in any pending or future action relating to the dispute, including actions be-
tween persons not parties to the ADR process.

No record is made during mediation or the mediation phase of med/arb. If the par-
ties choose to present witnesses during the arbitration phase, the neutral may, with
party consent, make a stenographic, audio, video, or other recording necessary to reach
a fair decision.

Neutrals

Qualifications and training. The court has established a panel of neutrals for the me-
diation and med/arb tracks. The panel is made up of people who have applied to the
court and who, based on their training or experience, are considered by the judges to be
qualified to serve as mediators and arbitrators. Any person placed on the panel may be
removed for cause at the discretion of the chief judge.

Members of the panel of neutrals are expected to engage in training sufficient to
qualify them to act as neutrals and to maintain their skills on a continuing basis. The
court, which periodically notifies panel members of educational opportunities, has not
established any formal court-sanctioned training program.

Selection for case. When a case is referred to ADR, the parties are first given an oppor-
tunity to select a neutral. Within ten days of the court’s notice of referral, they must give
the court the name of their choice.
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If the parties fail to agree on a neutral or fail to notify the court within the ten-day
time period, the court sends the parties a list of the names of three proposed neutrals
taken from the court’s panel of neutrals. Each party then ranks the neutrals in order of
preference and, within seven days of the date of the written notice, returns the list to the
court. The court then selects one party’s list at random, strikes the last name on that list,
strikes the last name on the other party’s list, and selects the remaining name as the
neutral. If there are multiple parties not united in interest, the court adds the name of
one proposed neutral for each additional party and then handles the returned lists as
described above.

Disqualification. If at any time during the ADR process the neutral becomes aware of,
or a party raises, an issue concerning the neutral’s impartiality, the neutral must dis-
close the relevant facts to all parties. If a party believes the neutral is not or cannot
remain impartial, the party may request the neutral’s withdrawal and the neutral must
then withdraw and notify the court. The court will appoint another neutral.

Immunity. The court has not addressed the issue of immunity for ADR neutrals. In
the absence of other authority, the court will address the issue on a case-by-case basis.

Fees. The neutral is compensated at a reasonable rate agreed to by the parties or set by
the court. The fee is borne equally by the parties unless otherwise agreed by the parties
or directed by the court. In an effort to provide ADR services for low-income litigants,
the court encourages, but does not require, neutrals to serve without remuneration at
least five hours a year.

Program administration
The court’s ADR program is administered by a district judge with assistance from the
clerk’s office.

Southern District of Alabama

IN BRIEF

Process summary

Mediation. In February 1995, the Southern District of Alabama adopted an alternative
dispute resolution plan whose principal component is mediation. See below.

Other ADR. In addition to mediation, the court’s ADR plan grants litigants broad dis-
cretion to use any form of private ADR with court approval. The ADR plan provides that
if the parties agree in writing to use arbitration, mediation/arbitration, or minitrial, the
court will make its resources available to facilitate these forms of ADR. With the consent
of the parties, the court will also approve use of the summary jury trial in appropriate
cases.

Judicial settlement conferences. In addition to the ADR plan, parties may request a
settlement conference with a judge.

Of note
Evaluation. Under the ADR plan, the clerk of court is directed to create a system for
monitoring the impact of the mediation program, including tracking the time from
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filing to settlement or trial, assessing the mediator, and studying other features relevant
to the merits of the program.

For more information
Deborah S. Hunt, Clerk of Court, 205-690-2371

IN DEPTH

Mediation in Alabama Southern

Overview

Description and authorization. In February 1995, the Southern District of Alabama
adopted, by general order, an alternative dispute resolution plan, which authorizes use
of any form of ADR agreed to by the parties. The plan also authorizes mediation, which
may be used if the parties agree or the judge orders, and sets out detailed rules for this
process. Cases are referred to mediation on a case-by-case basis after the assigned judge
discusses the case’s suitability for mediation with the parties at the initial Rule 16 sched-
uling conference.

The court’s mediation process is designed to help the parties devise better settle-
ments and to improve relationships among litigants. The mediator, who may hold pri-
vate caucuses with any party or counsel, facilitates discussions among the parties to
help them identify underlying issues and develop a settlement. Generally, testimony is
not taken during mediation sessions; however, with the consent of the mediator, the
parties may produce witnesses to provide additional information. When necessary, the
mediator may obtain expert advice concerning technical aspects of the dispute if the
parties agree and pay the expert’s fee. The parties pay a reasonable fee to the mediator,
not to exceed $150 per hour unless the parties agree otherwise. The mediation process is
confidential.

Number of cases. This information is not yet available.

Case selection
Eligibility of cases. All civil cases are potentially eligible for mediation. Each judge de-
cides which cases or types of cases should be referred to or excluded from mediation.
Referral method. The ADR plan encourages each judge to evaluate whether a case will
benefit from ADR and to decide, after consulting with the parties, whether ADR should
be used. If the parties agree to an ADR process, the judge issues an order of referral. If
the parties do not request or agree on a form of ADR and the judge believes the case
would benefit from ADR, the judge may order the case to mediation.
Opt-out or removal. When the judge refers a case to mediation on his or her own
motion, a party may object by filing a request for reconsideration within ten days of the
judge’s order. Mediation will be stayed pending decision on this request.

Scheduling

Referral. The plan encourages the judge to determine the appropriateness of ADR at the
initial Rule 16 scheduling conference and to schedule the ADR session as soon as pos-
sible. If a case is considered appropriate for ADR at a later stage in the litigation, the ADR
session must occur within thirty days of the close of discovery so as not to delay trial.
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Written submissions. At least five days before the mediation conference, the parties
must submit the following to the mediator: (1) copies of relevant pleadings and mo-
tions; (2) a short, confidential memo stating the legal and factual positions of each
party; and (3) any other materials the party believes would assist the mediator. After
receiving these items, the mediator may, at his or her discretion or at a party’s request,
schedule a preliminary meeting with counsel.

Mediation session. The mediator sets the date and time of each mediation session.
Sessions may be held at any location agreeable to the parties and mediator.

Number and length of sessions. This information is not yet available.

Program features
Discovery and motions. Proceedings in the case are not automatically stayed by media-
tion. If a party makes a motion, the court may for good cause stay certain proceedings
for a specified time.

Party roles and sanctions. The attorney who is primarily responsible for the case and
who is expected to try the case must personally attend the mediation session and must
be prepared to discuss all relevant issues, including settlement. The parties must also be
present. When the party is not an individual or is being represented by an insurance
company, an authorized representative of the party or insurance company must attend,
with full authority to settle. The mediator must report to the court failure of a party or
representative to attend, and the court may impose sanctions. Persons other than par-
ties and their representatives may attend only with consent of all parties and the media-
tor.

Outcome. The mediator must report the results of the mediation process to the court
as follows: (1) If a settlement is reached, a party prepares a written summary of the
agreement; the parties and their representatives sign the summary; and the mediator
reports to the court whether a consent order, a stipulation of dismissal, or other docu-
ment will be filed and by what date. (2) If a settlement is not reached, the mediator
reports that a mediation conference was held but that no settlement was reached. The
mediator may not comment on the mediation to the court.

Confidentiality. Mediation sessions are private and confidential. The mediator may
not disclose to any party any information disclosed by the other party and identified as
confidential. The parties are responsible for identifying any documents or communica-
tions that should not be revealed to other parties, including documents or other items
submitted before the mediation conference.

The parties and mediator may not disclose the settlement terms to the court or any
third persons without party agreement. The mediation process is treated as a compro-
mise negotiation under federal and state rules of evidence. Information revealed in
mediation and not otherwise known by the opposing party is inadmissible without a
specific court ruling, and the mediator is disqualified as a witness, consultant, attorney,
or expert in any pending or future action relating to the dispute, including actions be-
tween persons not parties to the mediation process.

Neutrals

Qualifications and training. Persons selected for the court’s panel of neutrals must have
the following minimum qualifications: (1) membership in good standing in the Ala-
bama bar and the bar of the district court and at least seven years of law practice, with at
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least 50% of that experience in litigation; (2) extensive documented experience as a
mediator; (3) experience as a former judge of an Alabama trial court; or (4) experience
as a former district, magistrate, or bankruptcy judge in any federal court in Alabama. A
law degree is not required but is highly recommended. In addition, candidates must
complete a mediation training course by a recognized group specializing in ADR. The
training must include instruction in ethical issues relating to ADR. Panelists and others
mediating a case under the ADR plan must also agree to be bound by the ADR plan. The
court appoints candidates to the panel and may remove any panelist.

Selection for case. Within ten days of the notice of referral the parties must select a
mediator and file written notice of their selection. If they cannot agree within this time
period, the judge selects the mediator and notifies the parties and the mediator. Parties
may select the mediator from the court’s panel of neutrals, or they may use a neutral
who is not on the panel if the mediator signs an agreement to be bound by the rules of
the court’s ADR plan.

Disqualification. If at any time during the mediation process, the mediator becomes
aware of, or a party raises an issue concerning, the mediator’s neutrality, the mediator
must disclose to all parties the facts relevant to the issue. If a party believes that the
mediator will not be impartial, the party may request that the mediator withdraw. When
such a request is made, the mediator must immediately notify the court, who may then
appoint another mediator. If the court selects the mediator, the court first determines if
the mediator has any conflict of interest regarding any parties in the case and then
notifies the parties of the selection.

Immunity. The ADR plan does not address this issue.

Fees. Unless otherwise agreed by the parties or ordered by the court, the parties must
bear equally the expenses of the mediator or any witnesses or experts called by the
mediator. The mediator is compensated at a rate agreed to by the parties or set by the
court. The rate should not exceed s150 per hour unless parties agree otherwise. The fee
must be paid within thirty days of receipt of a bill from the mediator and should be
paid before disbursement of settlement funds. Parties may petition the court to review
a mediator’s fee as unreasonable or as deviating from the agreed-on fee, but must do so
within ten days of receipt of the bill. To provide mediation to those who cannot afford
the cost of ADR, each person serving on the panel must, if requested, serve as a neutral
without compensation in at least one case annually.

Program administration
The mediation program is administered by the clerk’s office.
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District of Alaska

IN BRIEF

Process summary
ADR generally. Based on the CJRA advisory group’s conclusion that the district is too
small and its resources are too limited to offer an ADR program, the District of Alaska
has determined that it will not establish any court-based ADR programs at this time.
Settlement assistance is provided through judge-hosted settlement conferences.
Judicial settlement conferences. The judges may require litigants to participate in
judge-conducted settlement conferences. Before the settlement conference, the settle-
ment judge usually requires the parties to submit confidential memoranda to the judge
stating their opening settlement positions. Counsel are expected to evaluate the case
fairly and reasonably and to discuss the case’s strengths and weaknesses with the client.
If, after a review of the settlement positions, the settlement judge believes there is no
reasonable possibility of settlement, the settlement conference is canceled. For example,
when counsel differ greatly on the dollar value of a case, the court informs the parties in
general terms of this circumstance and states that the settlement conference will be
rescheduled when and if the parties are prepared to reevaluate their opening settlement
positions.

Of note
Plans. The court will consider ADR again after the Alaska state courts adopt a planned
ADR rule.

For more information
H. Russel Holland, U.S. District Judge, 907-271-5621

District of Arizona

IN BRIEF

Process summary

ADR generally. In its CIRA plan, effective December 1,1993, the District of Arizona states
that it “wholeheartedly supports alternative dispute resolution mechanisms” in civil
cases and encourages judges and counsel to consider referring appropriate cases to ADR.
In addition to the ADR and judicial settlement options noted below, the court autho-
rizes referral of cases to private ADR providers if all parties consent. The court is also
experimenting with settlement conferences in criminal cases.

Arbitration. The District of Arizona is one of the ten pilot districts authorized by 28
U.S.C. 88 651-658 to provide voluntary, nonbinding court-annexed arbitration. See be-
low.

Judicial settlement conferences. District judges commonly refer cases to magistrate
judges for settlement conferences. Settlement conferences may also be conducted by
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visiting judges or district judges other than the assigned judge. Cases are referred to
mandatory settlement conferences by court order.

Of note

Obligations of counsel. The district’s standard case management order requires coun-
sel to confer before the initial scheduling conference regarding the case’s suitability for
referral to arbitration or any other alternative dispute resolution mechanism.

Information from court. At filing counsel are given a handout describing the district’s
voluntary arbitration program. An ADR brochure is planned.

Plans. The court plans to implement mediation and ENE programs.

Evaluation. A Federal Judicial Center study of the first year of the court’s voluntary
arbitration program is reported in David Rauma & Carol Krafka, Voluntary Arbitration
in Eight Federal District Courts: An Evaluation (Federal Judicial Center 1994). As one of
the ten comparison districts established by the CIRA, the court is also included in the
RAND study of the pilot and comparison districts, which will be reported to Congress
by the Judicial Conference in 1996.

For more information
Alycia Wood, CIRA Analyst, 602-514-7067
June Honanie, Arbitration Clerk, 602-514-7102

INDEPTH

Arbitration in Arizona

Overview

Description and authorization. The District of Arizona is one of the ten pilot districts
designated by 28 U.S.C. 88 651—658 to provide voluntary, nonbinding court-annexed
arbitration in cases involving monetary claims of $100,000 or less. It is one of four
districts (see also W.D. Pa., M.D. Ga., N.D. Ohio) using an opt-out system. Under the
program, which was established in 1992, cases are automatically referred to arbitration
after answer is filed, but any party may take the case out of arbitration by filing a Notice
of Withdrawal within 21 days of the referral. Arbitration hearings are held within 180
days of filing. A single arbitrator presides and is compensated by the court. The arbitra-
tion procedure is described in Local Rule 2.11, which also permits parties to consent to
binding arbitration.

Number of cases. Between January and November 1994, 155 cases were referred to
arbitration; 29 went into the arbitration process, and the others settled or opted out.

Case selection

Eligibility of cases. Eligible civil cases are those involving money damages only of
$100,000 OF less, exclusive of interest and costs. The court assumes damages are within
this range unless the parties certify otherwise. Cases ineligible for arbitration include
civil rights, tax refunds, ADEA, ERISA, Social Security, Title V11, class actions, cases pend-
ing on the multidistrict calendar, constitutional claims, prisoner pro se actions, actions
seeking injunctive or equitable relief, actions against six or more defendants, and cases
assigned to the expedited track under the district’s local rule on differentiated case man-
agement.
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Referral method. Eligible cases are automatically referred to arbitration when all defen-
dants have filed answers or the time for filing answers has expired. If a dispositive mo-
tion is filed before the arbitration referral, arbitration proceedings are automatically
stayed.

Opt-out or removal. Cases may be exempted from voluntary arbitration in several
ways. Any party may opt out of the arbitration program by submitting a notice of with-
drawal to the arbitration clerk within twenty-one days of the referral date. Parties may
seek to withdraw at a later time for good cause by motion to the arbitrator. Additionally,
the assigned judge may exempt a case from arbitration at any time if the matter involves
a complex or novel legal issue, if legal issues predominate over factual issues, or for
other good cause.

Scheduling

Referral. Cases are referred to arbitration when the answer is filed or the filing time has
elapsed, and parties are notified by court order. If a dispositive motion is filed before the
arbitration referral, arbitration proceedings are automatically stayed.

Discovery and motions. Discovery is permitted and must be completed within 120
days of the arbitration referral. The arbitrator handles all discovery motions and other
case management matters arising after the arbitration referral.

Written submissions. At least ten days before the arbitration hearing, parties must
submit to opposing counsel and the arbitrator prehearing statements, listing issues to
be determined and all potential witnesses and exhibits. Prehearing briefs may also be
filed.

Arbitration hearing. The arbitrator sets the location, time, and date of the hearing.
The arbitration clerk advises the parties of the hearing, which must be held within 180
days of filing the answer. Arbitration hearings are usually conducted at the arbitrator’s
office.

Length of hearing. Hearings generally last no more than one day.

Program features

Party roles. In addition to counsel, parties or party representatives with settlement au-
thority are required to attend the arbitration hearing. Sanctions are authorized under
local rule for a party’s failure to attend the hearing or to participate in the hearing in a
meaningful manner.

Filing of award. The arbitration award and decision are filed with the arbitration
clerk under seal. If a trial de novo is not requested, the award is entered as the final
judgment. If a de novo request is filed, the award remains sealed, and the docket notes
only the date the arbitration award was filed.

De novo request. Parties not satisfied with the arbitration award must file a request
for trial de novo within thirty days of the filing of the award. When requesting a trial de
novo, the moving party is required to deposit with the arbitration clerk a sum equal to
the total fees paid or payable to the arbitrator. The sum is returned if the party obtains
a final judgment more favorable than the arbitration award.

Confidentiality. Withdrawals from arbitration are confidential, and the identity of
the party opting out does not appear on the docket. Awards are sealed unless accepted
by the parties. The sealed arbitrator’s award may not be considered by the court or jury
before, during, or after the trial de novo.
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Neutrals

Qualifications and training. To serve as an arbitrator, attorneys must have practiced
law for at least five years, be admitted to the District of Arizona bar, and possess sub-
stantial experience in either litigation, neutral practice, or consensual problem solving
in complex negotiations. Candidates must also specify their areas of expertise.

Selection for case. A single arbitrator is selected by either the parties or the court. The
parties may select an arbitrator from the court’s roster of attorneys and former judges,
or they may identify an arbitrator from another source. If the parties fail to agree on an
arbitrator, the arbitration clerk will select an arbitrator with the desired subject matter
expertise from the court roster. Each side may reject one court-selected arbitrator, where-
upon the arbitration clerk will select another arbitrator.

No specialized training of the arbitrators is required. The court notes: “This District
is fortunate to be situated in a state where arbitration has been in place, with attorneys
having considerable experience serving as neutrals in that court system. Several arbitra-
tors are retired judges, now residing in Arizona.”

Disqualification. The arbitrator is subject to the disqualification rules set forth in 28
U.S.C. 8§ 455 and may decline to serve for any reason.

Immunity. The court has not addressed this issue.

Fees. The court sets and pays arbitrators a fee of $250 for each case or each day of
hearing, whichever is greater. Outside arbitrators selected by the parties are subject to
the court’s compensation structure.

Program administration

The arbitration program is administered by the clerk’s office. Substantive or procedural
problems are handled by an advisory committee chaired by a district judge and com-
posed of three counsel, two district judges, and the court clerk.

Eastern District of Arkansas

IN BRIEF

Process summary

ADR generally. The Eastern District of Arkansas has determined that it will not estab-
lish court-based ADR programs.

Of note
Obligations of counsel. Attorneys are required to discuss ADR with their clients and
opposing counsel and to demonstrate that they have done so. They must also be pre-
pared to discuss with the assigned judge the case’s suitability for ADR services provided
by the private sector.

Information from court. ADR options available to litigants in the private sector are
discussed in the court’s general brochure for civil litigants, Your Day in Court—The
Federal Court Experience.

For more information
James W. McCormack, Clerk of Court, 501-324-5351
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Western District of Arkansas

IN BRIEF

Process summary

ADR generally. The Western District of Arkansas has determined that it will not estab-
lish any court-based ADR programs but will provide settlement assistance through mag-
istrate judge settlement conferences.

Magistrate judge settlement conferences. The Western District of Arkansas is experi-
menting with a mandatory settlement conference program in which one of the court’s
three district judges refers almost all civil cases to magistrate judges for settlement con-
ferences. Cases involving prisoners, student loans, and social security appeals are ex-
cluded from referral; cases involving the U.S. government as plaintiff may be excluded
by the assigned judge at his or her discretion. Eligible cases are referred to the program
automatically through the assigned judge’s scheduling order.

The purpose of the settlement conference program is to improve communication
between the parties and to provide an evaluation of the case where appropriate. The
confidentiality of the sessions are protected by Fed. R. Evid. 408, and the hosting magis-
trate judge does not discuss any aspect of the settlement proceeding with the referring
judge.

Before the settlement conference, which is generally held thirty to sixty days before
trial, each party provides the magistrate judge with a concise description of claims,
defenses, and trial evidence. The magistrate judge determines the timing of the confer-
ence, whether the parties must attend, and whether the conference will be conducted by
telephone or in person. Conferences generally take one to two hours, and there may be
several follow-up telephone conferences. At the conclusion of the process, the magis-
trate judge files a report indicating only whether settlement occurred.

No local rules have been enacted for this experimental program. Authorization is
provided in each referral order. Approximately ninety cases were referred to magistrate
judge settlement conferences between January and September 1994.

Of note

Information from court. The court is preparing a brochure that will identify private
ADR resources available to litigants.

For more information

Beverly R. Stites, U.S. Magistrate Judge, 501-783-7045
Bobby E. Shepherd, U.S. Magistrate Judge, 501-863-3173
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Central District of California

IN BRIEF

Process summary

Mandatory settlement procedures. The Central District of California has authorized,
through Local Rule 23, mandatory referral to settlement procedures for most civil cases.
See below.

Other ADR. In the Central District of California, referral to different forms of ADR,
such as arbitration, mediation, minitrial, or summary jury trial, is at the discretion of
the individual district or magistrate judge. No court-based ADR programs or rules have
been established. When a judge refers parties to one of these forms of ADR, the judge
sets the procedures for the process. The judges have also appointed special masters to
settle cases and have referred some cases to a minitrial procedure. On a few occasions,
one judge has held a summary jury trial.

Of note
Obligations of counsel. Attorneys must discuss ADR options with opposing counsel
and indicate in their case management statements that they have done so.

Evaluation. As one of the ten comparison districts established by the CIRA, the Cen-
tral District of California is included in the RAND study of the pilot and comparison
districts, which will be reported to Congress by the Judicial Conference in 1996.

Plans. The court is creating a panel of settlement judges and a panel of attorney settle-
ment officers to serve as neutrals in the court’s mandatory settlement procedures.

For more information
William J. Rea, U.S. District Judge, 213-894-0466
Harry L. Hupp, U.S. District Judge, 213-894-6730

IN DEPTH

Mandatory Settlement Procedures in California Central

Overview

Description and authorization. Under Local Rule 23, the Central District of California
has established a variety of procedures to assist settlement. The court’s procedures were
first adopted in 1993 and were modified by an amendment to Local Rule 23 in Novem-
ber 1994. Known as the Mandatory Settlement Procedures Program, it is not yet fully
implemented.

When the program is fully operational, it will require litigants in all civil cases to meet
with the trial judge, another district judge, a magistrate judge, an attorney settlement
officer, or a private mediator to pursue settlement at least forty-five days before the final
pretrial conference. Parties will be required to select one of the court’s settlement op-
tions. If they cannot agree on a process, the assigned district or magistrate judge is
authorized to conduct an appropriate settlement process. The court’s three options in-
clude (1) participation in a settlement process hosted by a settlement attorney on the
court’s roster; (2) referral to a retired judge or other private ADR neutral; or (3) referral
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to another district judge or a magistrate judge for settlement. The selected settlement
officer has broad discretion to structure the settlement process. Under the rule, the
settlement officer may (1) require an opening statement from each counsel; (2) hold,
with agreement of the parties, a summary jury trial or minitrial; may require presenta-
tion of testimony or summary of testimony of expert witnesses; (3) order closing argu-
ment by each counsel; or (4) require any combination of these. Any case may be ex-
cluded from the program by the assigned judge.
Number of cases. No information is yet available on the number of cases referred.

Case selection
Eligibility of cases. All civil cases are eligible. A case may be excluded from the program
by the assigned district or magistrate judge.

Referral method. No later than forty-five days before the final pretrial conference, the
parties must select and participate in one of the court’s approved settlement proce-
dures. If parties do not select a settlement option, the court may order the parties to
participate in any of the settlement procedures set forth in Local Rule 23.

Opt-out or removal. The assigned judge may;, if a party applies or sua sponte, excuse
the case from participation in a settlement procedure.

Scheduling
Process selection. Parties who have not chosen the assigned judge to preside over their
settlement proceedings must file a Notice of Selection of Settlement Procedure, signed
by counsel for each side, no later than fourteen days before the date of the selected
settlement procedure. The notice must state the settlement procedure selected, the name
of the settlement officer, and the date, time, and place of the settlement procedure.

Written submissions. At least five days before the settlement procedure, each party
must submit to the settlement officer, in camera, a letter of five pages or less setting
forth its statement of the case; its settlement position (including the last offer or de-
mand made), and the offer or demand it will make at the settlement conference. The
letter is returned to the party at the end of the settlement conference.

Settlement session. The settlement conference must take place no later than forty-
five days before the final pretrial conference.

Number and length of sessions. No data are currently available about the length of
settlement sessions or the number of sessions generally held.

Program features
Rule 23 settlement procedures. Four settlement procedures are offered under Local Rule
23.

Settlement procedure no. 1. Unless another settlement procedure is selected by the
parties with the consent of the trial judge, the parties must appear before the assigned
district or magistrate judge for any settlement procedures the judge may conduct.

Settlement procedure no. 2. The parties may engage in settlement discussions with an
attorney selected from the Attorney Settlement Officer Panel (when established and
functioning) or with an attorney appointed by the trial judge.

Settlement procedure no. 3. The parties may appear before a retired judge or other
private or nonprofit dispute resolution body for “mediation-type settlement proceed-
ings.”

Settlement procedure no. 4. With the consent of the trial judge, the parties may ap-
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pear for settlement proceedings before another district or magistrate judge selected at
random from the Civil Settlement Panel.

Discovery and motions. Local Rule 23 does not address this subject.

Party roles and sanctions. In addition to the attorney who will try the case, each
party must attend the settlement proceeding in person or be represented by a person
with full authority to settle. Parties residing outside the district may have an authorized
representative available by telephone during the proceeding. Each party must analyze
the case before the proceeding and must be prepared to discuss all economic and non-
economic factors relevant to settlement. Local Rule 23 does not specify whether or what
type of sanctions might be imposed for failure to comply with the attendance and other
requirements.

Outcome. If settlement is reached, the parties must report it immediately to the as-
signed judge’s courtroom deputy and submit a written settlement agreement as soon as
possible.

Confidentiality. All proceedings are confidential. No statements made during the settle-
ment procedures are admissible in any subsequent proceeding in the case unless the
parties agree. No part of the proceeding may be reported or recorded without consent
of the parties, except for the written settlement agreement.

Neutrals
Qualifications and training. Local Rule 23 does not address this subject.

Selection for case. When parties choose to proceed before an attorney, they may se-
lect the attorney from the Attorney Settlement Officer Panel (when established and
functioning) or before an attorney appointed by the trial judge for settlement proceed-
ings. If the neutral is a district or magistrate judge other than the assigned judges, the
settlement judge is selected at random from the Civil Settlement Panel.

Disqualification. Local Rule 23 does not address this subject.

Immunity. Local Rule 23 does not address this subject.

Fees. Local Rule 23 does not address this subject.

Program administration
No administrative structure has been established to date.

Eastern District of California

IN BRIEF

Overview

Early neutral evaluation (ENE). Based on a pilot program in early neutral evaluation,
the Eastern District of California formally amended its local rules, effective December
19, 1994, to establish court-based procedures for voluntary referral of civil cases to a
nonbinding neutral-evaluator. See below.

Early settlement conferences. All district and magistrate judges are available to con-
duct settlement conferences as early as practicable in the case.
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Of note

Information from court. The court notifies plaintiffs of the early neutral evaluation
program at filing. Plaintiffs must provide copies of the notice to all other parties in-
volved in the action.

For more information
R. Lynette Groff, Sacramento Division, 916-498-5468
Marianne Matherly, Fresno Division, 209-487-5757

IN DEPTH

Early Neutral Evaluation in California Eastern

Overview

Description and authorization. After several years of experimentation with ENE, the
Eastern District of California amended Local Rule 252 on December 19, 1994, to estab-
lish a voluntary, nonbinding ENE program. Most civil case types are eligible, but partici-
pation requires party consent. An ENE evaluator is appointed to bring the parties in a
civil action together in an informal setting and to offer impartial guidance by (1) allow-
ing each party to state its position, (2) identifying areas of agreement and thereby nar-
rowing the focus to issues of nonagreement, (3) assisting the parties in identifying the
strengths and weaknesses of their positions, (4) planning discovery, (5) providing a re-
alistic assessment of legal costs, and (6) effecting resolution of as many issues as pos-
sible before proceeding to trial. The neutral-evaluators serve without compensation.
Number of cases. In early 1995, fifty-five cases were referred to the ENE process.

Case selection
Eligibility of cases. Most civil cases are eligible for referral to ENE, except for the follow-
ing: prisoner petitions; cases in which one of the parties is appearing pro se; voting
rights cases; Social Security cases; deportation cases; Freedom of Information Act cases;
and cases involving the constitutionality of federal, state, or local statutes or ordinances.
Referral method. Parties voluntarily elect early neutral evaluation by filing a stipula-
tion with the court indicating that all parties agree to proceed under Local Rule 252.
When the stipulation is received, the court issues an order referring the case to ENE.
Opt-out or removal. No procedure is necessary, as participation in ENE is strictly
voluntary.

Scheduling

Referral. At the initial status conference, the court informs all parties of the availability
of ENE. Parties may then file a stipulation for early neutral evaluation.

Written submissions. At least seven days before the evaluation session, each party
must submit to the evaluator and all other parties a written evaluation statement of ten
pages or less. The statement must (1) briefly list the facts and pertinent principles of
law; (2) identify significant disputed issues; (3) identify issues whose early resolution
may reduce the scope of the dispute or contribute significantly to the productivity of
settlement discussions; and (4) identify the people, in addition to counsel, who will
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attend the session with decision-making authority. Documents or other physical evi-
dence may also be identified or attached.

ENE session. Unless the court directs otherwise, the first ENE session must be held as
soon as possible after the evaluator is appointed and no more than ninety days after the
appointment. The evaluator selects the location, date, and time for the initial session.

Number and length of sessions. Most ENE actions are resolved at the initial session.
The evaluator determines if follow-up sessions or procedures are needed.

Program features
Discovery and motions. Typically, the ENE process is invoked before the start of discov-
ery and motion practice.

Party roles and sanctions. The attorney who will be primarily responsible for the
trial must attend the ENE session. Parties or party representatives with settlement au-
thority must also attend. If there is insurance coverage, an adjuster with reasonable
settlement authority may attend. Governmental entities must be represented by an at-
torney with authority to settle or recommend settlement. Local Rule 252 does not specify
whether or what type of sanctions may be imposed for failure to comply with the atten-
dance and other requirements.

Outcome. Within thirty days of the ENE session, the evaluator must report in writing
to the ENE program administrator the outcome of the session and whether any follow-
up sessions or procedures are still to be completed.

Confidentiality. All written and oral communications made during any ENE session
are confidential and are governed by Fed. R. Evid. 408.

Neutrals

Qualifications and training. The clerk is responsible for maintaining a panel of qualified
evaluators who are experienced civil litigators familiar with practice in federal court.
The panel initially consisted of evaluators who were selected to participate in the ENE
pilot project. The chief judge may select additional members who want to serve. Evalu-
ators may ask to be dropped from the panel for a specified period of time or perma-
nently.

Selection for case. Once a stipulation for early neutral evaluation is filed, the court
appoints an evaluator from a panel maintained by the clerk’s office. All parties are notified
of the appointment.

Disqualification. No person may serve as an evaluator in any action where a conflict
of interest exists or is believed to exist. If a party believes that an assigned evaluator has
a conflict of interest and does not bring the concern to the attention of the clerk within
ten days of learning of the conflict, the party waives any objection based on that conflict.

Immunity. The court has not addressed this issue.

Fees. Evaluators receive no compensation for their service.

Program administration
The clerk is responsible for administering the court’s ENE program.
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Northern District of California

IN BRIEF

Process summary

ADR multi-option program. On July 1, 1993, the Northern District of California estab-
lished the ADR Multi-Option Program in partial fulfillment of its responsibilities as a
demonstration district under the Civil Justice Reform Act. Under the Multi-Option
Program, which is authorized by ADR Local Rule 3, litigants in certain civil case types
assigned to four pilot program judges are presumptively required to participate in one
of the court’s nonbinding ADR processes (listed below). In lieu of a court-connected
process, litigants may substitute a similar process offered by a private provider. Through
this experiment the court hopes to assess the potential of various ADR processes for
different types of cases. See below.

Arbitration. The Northern District of California is one of ten federal district courts
authorized by 28 U.S.C. 8§ 651-658 to establish a mandatory, nonbinding court-an-
nexed arbitration program. See below.

Mediation. The Northern District of California has established an experimental me-
diation program as part of the Multi-Option Program. See below.

Early neutral evaluation (ENE). The Northern District of California authorizes auto-
matic referral, at filing, of specified case types to early neutral evaluation. See below.

Other ADR. The assigned judge may appoint a special master. Additional forms of
ADR, such as the summary jury trial, are offered as part of the Multi-Option Program
but are seldom chosen. In lieu of a court-connected process, litigants subject to the
Multi-Option Program may select an ADR process offered by a private provider. Be-
tween January and September 1994, parties in seventeen cases selected a private ADR
provider.

Early magistrate judge settlement conference. Under the Multi-Option Program,
participating litigants may choose an early magistrate judge settlement conference to
fulfill the court’s ADR requirements. Between January and September 1994, seventy-six
cases were referred to an early magistrate judge settlement conference.

Judicial settlement conferences. A significant number of cases are referred by the
district judges for settlement conferences at later stages of the litigation. The referrals

are generally to the magistrate judges.

Of note
Obligations of counsel. In cases subject to the Multi-Option Program, counsel are re-
quired to discuss the ADR options for the case and, if possible, stipulate to an ADR pro-
cess. In all cases, the filing party is required to serve on all other parties the court’s
brochure, Dispute Resolution Procedures in the Northern District of California. Each party
in all civil cases except those exempted by Local Rule 16 must file, but need not serve on
other parties, a certification of discussion and consideration of ADR options. The
certification, signed by both client and counsel, indicates that they have read the court’s
brochure, discussed the available court-connected and private ADR options, and con-
sidered whether their case might benefit from any of them.

Information from court. The court provides the brochure Dispute Resolution Proce-
dures in the Northern District of California.
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Evaluation. An evaluation of the court’s arbitration program is reported in Barbara
Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial Cen-
ter 1990). An evaluation of the ENE program is reported in J. Rosenberg & H. J. Folberg,
Alternative Dispute Resolution: An Empirical Analysis, 46 Stanford L. Rev. 1487 (July 1994).
As a demonstration district under the CIRA, the court’s ADR Multi-Option Program is
included in the Federal Judicial Center’s study of the five CJRA demonstration districts,
which will be reported to Congress by the Judicial Conference in 1996.

For more information
Carroll DeAndreis, Administrative Assistant, ADR Programs, 415-556-3167

INDEPTH

ADR Multi-Option Program in California Northern

Overview

Description and authorization. On July 1, 1993, the Northern District of California es-
tablished the ADR Multi-Option Program in partial fulfillment of its responsibilities as
a demonstration district under the Civil Justice Reform Act. Initially, five judges partici-
pated in the experimental program; since one has left the bench, four now participate.
They are Chief Judge Thelton E. Henderson and Judges Marilyn Hall Patel, Fern M.
Smith, and Vaughn R. Walker.

Under the ADR Multi-Option Program, which is authorized by ADR Local Rule 3,
litigants in certain civil case types are presumptively required to participate in one non-
binding process offered by the court, including mediation, arbitration, early neutral
evaluation, or early magistrate judge settlement conference. In lieu of a court-connected
process, litigants may substitute a similar process offered by a private provider. Selec-
tion of an ADR process is made during a conference call between counsel and the court’s
ADR director or deputy director, unless parties previously stipulate to a procedure or
cannot agree and postpone further discussion of ADR options until the initial case man-
agement conference with the assigned judge.

Number of cases. For a summary of the number of cases that have selected arbitra-
tion, early neutral evaluation, and mediation, see the following descriptions. Between
January and September 1994, seventy-six cases were referred to an early settlement con-
ference with a magistrate judge and seventeen cases were referred to a private ADR pro-
vider.

Case selection
Eligibility of cases. Eligible cases include most civil cases that are assigned to the four
participating judges and are subject to the court’s case management procedures (see
Local Rule 16). Cases presumptively excluded from the Multi-Option Program are those
set out in Local Rule 16 and include bankruptcy appeals, actions for review of federal
agency decisions, prisoner civil rights cases, habeas corpus petitions, pro se cases, rein-
stated or reopened cases, forfeiture actions, and tax suits.

Referral method. All cases eligible for the Multi-Option Program are presumptively
required to participate in one nonbinding ADR process. Cases are designated at filing by
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an order issued by the clerk to the filing party and served by the filing party on the
defendant. Counsel in the designated cases must stipulate to a specific ADR procedure
or participate in a joint telephone conference call with the ADR director or deputy di-
rector to discuss the suitability of the ADR options for their case. The designation order
specifies the date and time of the conference call, which is held between 95 and 105 days
after the complaint is filed. Counsel primarily responsible for the case must participate,
and clients and their insurance carriers are strongly encouraged to participate.

If parties agree on an ADR process before the conference call, the call is not held, and
the parties file a stipulation and order selecting an ADR process. Parties who agree to an
ADR process after the conference call may file the form stipulation or include their ADR
stipulation in their case management statement.

If the parties do not agree on an ADR process before the case management conference
required by Local Rule 16, the judge discusses the ADR options at that conference. If by
the end of the conference the parties cannot agree on a process, the judge selects one,
unless persuaded that no ADR process will be beneficial or cost-effective. If an ADR pro-
cess is selected, the judge issues a referral order.

To assist parties in selecting an ADR process, the court provides to the filing party the
brochure, Dispute Resolution Procedures in the Northern District of California.

Opt-out or removal. To seek exemption from the telephone conference call, counsel
may file a motion with the assigned judge. Although there is a presumption of ADR use
in cases assigned to the Multi-Option Program, counsel may seek by motion or at the
case management conference to persuade the judge that it would be inappropriate.

Scheduling

Selection of an ADR process. Parties may agree on an ADR process at any time before the
case management conference. If they do not agree before the case management confer-
ence, the decision is made at the conference. The judge may also defer the ADR decision
to a later point in the case.

Written submissions. See the following descriptions for arbitration, mediation, and
early neutral evaluation.

ADR session. See the following descriptions for arbitration, mediation, and early neutral
evaluation.

Number and length of sessions. See the following descriptions for arbitration, me-
diation, and early neutral evaluation.

Program features
Discovery and motions. Cases referred to ADR under the Multi-Option Program re-
main subject to the court’s local rules and general orders, including the court’s case
management requirements (Local Rule 16), as well as each judge’s standing orders.

Party roles and sanctions. See the following descriptions for arbitration, mediation,
and early neutral evaluation.

Outcome. See the following descriptions for arbitration, mediation, and early neu-
tral evaluation.

Confidentiality. See the following descriptions for arbitration, mediation, and early
neutral evaluation.
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Neutrals
See the following descriptions for arbitration, mediation, and early neutral evaluation.

Program administration

Administrative matters related to the Multi-Option Program are managed by the direc-
tor, deputy director, and administrative assistant of the court’s Office of ADR Programs.
Administration includes scheduling and conducting the telephone conference calls with
counsel, sending memoranda reports on these calls to the assigned judges, assigning
neutrals to cases referred to an ADR process, and selecting and training neutrals for the
court’s roster. A magistrate judge serves as liaison judge for the court’s ADR programs.

Arbitration in California Northern

Overview

Description and authorization. The Northern District of California is one of ten courts
authorized by 28 U.S.C. §§ 651—658 to establish a mandatory, nonbinding court-an-
nexed arbitration program. The court’s procedures are spelled out in ADR Local Rule 4,
which was first adopted in 1978 as Local Rule 500. Before the court adopted its Multi-
Option Program on July 1, 1993, all cases meeting the eligibility criteria were automati-
cally referred to arbitration. Under the Multi-Option Program, the civil cases of four
judges are now subject to procedures established by the program and are exempt from
Rule 4’s automatic referral at filing. Of cases not in the Multi-Option Program, specified
case types seeking only money damages of $150,000 or less are automatically assigned
to arbitration at filing. Parties in cases with higher damages or nonmonetary damages
may jointly request referral to arbitration. The parties determine whether the arbitra-
tion hearing will be conducted by one or three arbitrators, chosen from a list of ten
arbitrators randomly selected by the court from its roster of attorneys trained by the
court. The court pays the arbitrators $250 per day if serving singly and s150 per day if
serving on a panel of three.

Number of cases. Between January and September 1994, 246 cases were referred to
arbitration under Rule 4. An additional 6 cases were referred to arbitration under the
Multi-Option Program.

Case selection

Eligibility of cases. All civil cases not assigned to the Multi-Option judges that fall within
the following categories are automatically assigned to arbitration: (1) actions in which
the United States is not a party that seek relief limited to money damages not exceeding
$150,000 (exclusive of any punitive or exemplary award and interest and costs), and that
are founded on diversity of citizenship or admiralty or maritime jurisdiction and arise
under a contract or out of personal injury or property damage; (2) actions in which the
United States is a party that seek relief limited to money damages not exceeding $150,000,
and that arise under the Federal Tort Claims Act or the Longshoremen’s and Harbor
Workers Act or under the Suits in Admiralty Act and involve no general average; or (3)
actions that arise under the Miller Act, in which the United States has no monetary
interest, and that seek relief limited to money damages not exceeding $150,000 (exclu-
sive of any punitive or exemplary award and interest and costs). Parties in other cases,
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regardless of the amount in controversy, may jointly request submission to arbitration.
If approved by the assigned judge, the case proceeds under the procedures outlined in
ADR Rule 4. Parties who believe the amount in controversy exceeds $150,000 must file
certification to this effect within thirty days of the initial docketing of the case. Failure
to do so waives the right to object to submission of the case to arbitration on the grounds
that the case exceeds the monetary ceiling. Case types not falling in the categories above
are exempt from arbitration, unless the parties agree to submit the case to arbitration.

Referral method. Every action subject to ADR Rule 4 is referred to arbitration by the
clerk once the complaint or notice of removal is filed. The court’s Order Re Court Proce-
dures notifies the filing party of the referral; this party then serves the order on other
parties. A case not referred at filing but that otherwise meets the referral criteria may be
referred by order of the assigned judge following stipulation by all parties, motion by a
party, or on the judge’s initiative. Cases not meeting the referral criteria may be referred
only if all parties consent.

Opt-out or removal. Within twenty days of the filing of the last responsive pleading,
any party may move for removal from arbitration by demonstrating that the case in-
volves novel or complex legal issues or significant and complex factual issues, that legal
issues predominate over factual issues, or other grounds for finding good cause.

Scheduling
Referral. Eligible cases are referred to arbitration when the complaint or notice of re-
moval is filed.

Discovery and motions. Every action subject to ADR Rule 4 is assigned to a judge
upon filing, and the judge has authority to conduct status and settlement conferences,
hear motions, and in all other respects supervise the case in accordance with the court’s
rules notwithstanding the referral to arbitration. Parties may serve discovery requests
within thirty days of serving the complaint, notwithstanding Local Rule 16’s temporary
stay of discovery. Discovery must be completed twenty days before the arbitration hear-
ing.

Written submissions. No later than ten calendar days before the arbitration session,
parties must give the arbitrator and other parties a written arbitration statement that
summarizes the claims and defenses, identifies contested issues and proposed witnesses,
and identifies the person with decision-making authority who will attend.

Optional telephone conference. The arbitrator may conduct a brief joint telephone
conference with counsel before the hearing to discuss matters such as hearing proce-
dures, supplemental written materials, witnesses, and presentation of testimony.

Arbitration hearing. Case systems administrators in the clerk’s office set the hearing
date. The hearing must take place within 20 to 120 days after the arbitrators are selected.
No arbitration hearing may begin until 30 days after disposition by the court of any
motion to dismiss the complaint, motion for judgment on the pleadings, motion to
join necessary parties, or motion for summary judgment, provided such motion was
filed and served within 30 days of the filing of the last responsive pleading. Arbitration
hearings may be held anywhere within the district designated by the arbitrator, includ-
ing the courthouse.

Length of hearing. Although the length of arbitration hearings depends on the case,
they generally take no more than one day.
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Program features

Party roles and sanctions. Each party and its lead trial counsel must attend the hearing.
A corporate or government party may be represented by someone knowledgeable about
the facts of the case. A party may be excused from personal attendance by showing
extraordinary hardship in a letter submitted at least fifteen days before the hearing to
the ADR magistrate judge, but the excused party must participate by telephone. Viola-
tion of the attendance requirement or any other requirement of ADR Rule 4 must be
reported to the ADR magistrate judge, who will determine whether sanctions should be
imposed.

Nature of the hearing. All testimony is given under oath, and each party may cross-
examine witnesses. The arbitrator is guided by the Federal Rules of Evidence but is not
precluded from receiving privileged evidence or evidence he or she considers relevant.

Filing of award. The arbitrator must file the award with the clerk’s office within ten
days of the hearing. The award is filed under seal and is forwarded to the assigned judge.
The clerk serves copies on the parties. Unless a party files a request for trial de novo, the
clerk enters judgment on the arbitration award.

De novo request. A request for trial de novo must be filed within thirty days of filing
the arbitration award. No fees are assessed against parties who request trial de novo but
do not improve their position by trial.

Confidentiality. The arbitration award may not be made known to any judge who
might preside at trial or rule on dispositive motions until the court has entered final
judgment or the action has otherwise been terminated. The award may also be made
known to those who prepare the report required by 8 9o3(b) of the Judicial Improve-
ments and Access to Justice Act. No transcript, record, or award is admissible as evi-
dence in a trial de novo or any subsequent proceeding unless the evidence is otherwise
admissible or the parties stipulate, and the parties may not reveal at trial any evidence
of or concerning the arbitration. There may be no ex parte communication between an
arbitrator and any counsel or party on any matter touching on the action except for
purposes of scheduling the hearing.

Neutrals

Qualifications and training. The clerk maintains a roster of arbitrators who hear ac-
tions referred under ADR Rule 4. To be eligible for selection for the roster an attorney (1)
must have been admitted to practice for at least ten years, (2) must be a member of the
bar of the court, and (3) must, for at least five years, have committed 50% of his or her
professional time to litigation or have had substantial experience as a neutral in dispute
resolution proceedings. Each person selected for the roster must successfully complete
the training conducted by the court, which gives the history and purpose of the arbitra-
tion program and requires participation in role-play scenarios that focus mainly on
difficult procedural and ethical issues that may arise in arbitration.

Selection for case. Promptly after the last responsive pleading is filed, the clerk’s of-
fice provides the parties a list of ten arbitrators randomly drawn from the court’s roster.
The parties then confer to determine whether to select a single arbitrator or to request,
in writing, that they be permitted to select three. Through a process of strikes (de-
scribed in ADR Rule 4), the parties select the arbitrator(s) and then submit the name(s)
to the clerk within ten days of receipt of the original list. If they do not, the clerk ran-
domly selects the arbitrator(s) from the list.
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Disqualification. No person may serve as an arbitrator in an action in which any of
the circumstances specified in 28 U.S.C. § 455 exist or in good faith are believed to exist.
A party who believes the neutral has a conflict of interest must object in writing within
ten days of learning of the possible conflict or objection is waived.

Immunity. ADR Rule 2 specifies that arbitrators perform quasi-judicial functions and
are entitled to the immunities and protections accorded to such persons by law.

Fees. The court pays arbitrators $250 per day or portion of a day for serving as a single
arbitrator or s$150 per day or portion of a day for serving on a panel of three.

Program administration

Administrative matters related to arbitration are managed by the director, deputy di-
rector, and administrative assistant of the court’s Office of ADR Programs. Their duties
include recruiting and training arbitrators, assisting arbitrators with ethical or proce-
dural issues, and debriefing arbitrators after their sessions. Day-to-day management,
including sending notices to parties, generating the lists of arbitrators from which par-
ties may choose, coordinating dates, docketing all arbitration events, and tracking the
progress of the arbitration cases, is handled by the case systems administrators in the
clerk’s office.

Mediation in California Northern

Overview

Description and authorization. Under ADR Rule 6, the Northern District of California
provides a mediation program as one component of the court’s Multi-Option Pro-
gram. The mediation program became effective July 1,1993. The four judges participat-
ing in the Multi-Option Program offer mediation as one of several ADR options. Except
for certain case types specified in Local Rule 16, all civil cases assigned to these judges
and subject to the court’s case management procedures are eligible for mediation. If
appropriate resources are available, mediation is provided to litigants in other cases
who agree to the procedure.

In the mediation process, a neutral attorney-mediator, trained in communication
and negotiation techniques and knowledgeable about federal litigation, helps counsel
and their clients improve communication, clarify their understanding of their own and
opponent’s case, probe weaknesses in each party’s legal position, identify areas of agree-
ment, and explore settlement alternatives. The mediator may hold private caucuses with
the parties but generally does not give an evaluation of the case. The first four hours of
mediation are free. Parties and the mediator must then decide whether the mediator
will continue to volunteer his or her time or whether the parties will jointly pay an
hourly fee of s150 to continue the procedure. The parties and mediator may agree on
appropriate follow-up to the mediation session, such as exchange of information or
additional sessions.

Number of cases. The mediation program is experimental and limited to four judges.
Between January and September 1994, sixty-seven cases were referred to mediation un-
der the Multi-Option Program, and another sixteen cases agreed to the procedure.

Case selection
Eligibility of cases. Most civil cases assigned to the four Multi-Option Program judges
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and subject to Local Rule 16 are eligible for referral to mediation. If appropriate re-
sources are available, mediation is available to litigants in other cases. Cases presump-
tively excluded from the mediation process include transferred cases, cases filed by pro
se plaintiffs, cases remanded from appellate court, reinstated and reopened cases, and
cases in the following categories: prisoner petitions, forfeiture/penalty, bankruptcy, So-
cial Security, and other statutes enumerated in Local Rule 16. The four Multi-Option
Program judges as well as other judges may select for referral cases other than those
formally designated as eligible.

Referral method. All cases assigned to the Multi-Option Program are presumptively
required to participate in one nonbinding ADR process. Cases are designated at filing by
an order issued by the clerk to the filing party and served by the filing party on the
defendant. Counsel in the designated cases must stipulate to a specific ADR procedure
or participate in a joint telephone conference call with the ADR director or deputy di-
rector to discuss the suitability of the ADR options for their case. The designation order
specifies the date and time of the conference call, which is held between 95 and 105 days
after the complaint is filed. Counsel primarily responsible for the case must participate,
and clients and their insurance carriers are strongly encouraged to do so.

If parties stipulate to an ADR process before the conference call, the call is not held,
and the parties file a stipulation and order selecting an ADR process. Parties who stipu-
late after the conference call may do so in their case management statement.

If the litigants do not agree to an ADR process before the case management confer-
ence required by Local Rule 16, the judge discusses the ADR options at that conference.
If by the end of the conference the parties cannot agree on a process, the judge selects
one, unless persuaded that no ADR process will be beneficial or cost-effective. If an ADR
process is selected, the judge issues an order referring the case.

Cases not assigned to the Multi-Option Program may be referred to mediation by
order of the assigned judge following stipulation by all parties, motion by a party, or on
the judge’s initiative.

To assist parties in selecting an ADR process, the court provides a brochure, Dispute
Resolution Procedures in the Northern District of California, which the clerk gives to the
filing party along with the notice designating the case as a Multi-Option case.

Opt-out or removal. To seek exemption from the conference call or from a referral to
ADR, counsel may file a motion with the assigned judge.

Scheduling
Referral. Parties may stipulate to mediation at any time before the case management
conference. If they do not stipulate before the conference, the decision is made at the
conference.

Written submissions. At least ten days before the first mediation session, each party
must submit to the mediator and serve on all parties a written mediation statement of
ten pages or less. The statement, which is not filed or transmitted to the assigned judge,
must (1) identify those with decision-making authority who will attend the sessions, (2)
describe the suit, setting forth the party’s views on the key liability issues and damages,
(3) identify others whose presence might substantially improve the prospects for settle-
ment, (4) indicate the status of settlement negotiations and other information that might
be helpful to the mediator, (5) identify discovery or motions that would contribute to
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meaningful settlement negotiations, and (6) include copies of documents that might
advance the settlement process.

Mediation session. Promptly after appointment to a case, the mediator sets the date
and place of the mediation session, within time frames set by the ADR order. The me-
diator also schedules a telephone conference with counsel to discuss such matters as
scheduling, procedures to be followed, and client attendance. Unless otherwise ordered,
mediation sessions must be conducted within ninety days of the first case management
conference or issuance of the case management order, whichever comes first. Requests
to extend the deadline must be submitted by motion to the assigned judge at least fifteen
days before the session is to be held.

Number and length of sessions. This information is not yet available.

Program features

Discovery and motions. Cases referred to mediation remain subject to the court’s local
rules and general orders, including the requirements of Local Rule 16 and each judge’s
standing orders.

Party roles and sanctions. Parties and their counsel must attend all mediation con-
ferences. A party other than a natural person (e.g., a corporation or insurance com-
pany) satisfies this requirement if represented by a person other than outside counsel
who has full settlement authority and knowledge about the facts of the case. Govern-
mental entities must send a representative knowledgeable about the facts of the case
and the government’s position. At least fifteen days before the mediation session, a party
may ask by letter to the ADR magistrate judge to be excused from attendance because of
extraordinary hardship. An excused party must be available by telephone. Mediators
must report any violation of the mediation order to the ADR magistrate judge, includ-
ing failure to comply with the attendance requirements. The magistrate judge will de-
termine whether sanctions should be imposed.

Outcome. Within ten days of the mediation session, on a form provided by the court,
the mediator must report to the ADR director whether the mediation resulted in full or
partial settlement, whether any follow-up is scheduled, and any stipulations the parties
agreed to disclose.

Confidentiality. The court, the mediator, all counsel, and all parties must treat as
confidential all written and oral communications made in connection with or during
any mediation session. All communications are protected by Fed. R. Evid. 408 and Fed.
R. Civ. P. 68. Absent stipulation by the parties and mediator, no written or oral commu-
nication made by any party, attorney, or other participant may be disclosed to anyone
not involved in the litigation or used for any purpose in pending or future proceedings
in this court. None of the substance of the mediation may be communicated by anyone
to the assigned judge. The mediator may ask the parties and all those attending the
session to sign a confidentiality agreement.

Neutrals
Qualifications and training. Mediators must be admitted to the practice of law for at
least seven years and be a member of the California bar or of the faculty of an accredited
law school. Additionally, mediators on the court roster must have strong mediation
process skills and training to listen well and facilitate communication.

Selection for case. After entry of an order referring the case to mediation, the ADR
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office appoints a mediator from the court’s roster and notifies the parties of the ap-
pointment.

The court conducts a two-day mediation training program for applicants to its ros-
ter. The training includes participation in role-play scenarios, observation of segments
of a mediation session, and discussion of ethical and administrative requirements. Train-
ing must be successfully completed before appointment to the roster.

Disqualification. No mediator may serve in violation of the standards set forth in 28
U.S.C. 8 455. If a circumstance covered by 8 455 might exist, the mediator must promptly
notify the parties. A party who believes that the assigned mediator has a conflict of
interest must bring it to the attention of the ADR director, in writing, within ten calen-
dar days of learning the source of the potential conflict or is deemed to have waived
objection.

Immunity. ADR Rule 2 specifies that mediators perform quasi-judicial functions and
are entitled to the immunities and protections accorded to such persons by law.

Fees. Mediators volunteer their preparation time and the first four hours of the me-
diation session. If the mediation session exceeds four hours, the mediator may either
continue to volunteer his or her time or give the parties the option of concluding the
procedure or paying the mediator for additional time at an hourly rate of $150. The
mediation session continues only if all parties and the mediator agree.

Program administration

Administrative matters related to mediation are managed by the director, deputy direc-
tor, and administrative assistant of the court’s Office of ADR Programs. Their duties
include recruiting and training mediators, assigning mediators to cases, assisting me-
diators with ethical or procedural issues, debriefing mediators after their sessions, and
reviewing requests to excuse clients from requirements to attend in person. The court’s
case systems administrators docket all ADR events and assist with tracking cases and
following up with neutrals.

Early Neutral Evaluation in California Northern

Overview

Description and authorization. In 1985, the Northern District of California created the
concept and practice of early neutral evaluation through a small experimental project
authorized by general order. The program was expanded in 1988 to include a larger
portion of the caseload. Eligible cases include tort and contract cases, employment civil
rights cases, property rights cases (e.g., patent and trademark), antitrust and RICO cases,
cases involving securities or commodities, and other cases designated by the assigned
judge or not eligible for the court’s arbitration program or assigned to the Multi-Op-
tion Program. Before the court’s adoption on July 1, 1993, of its Multi-Option Program,
all even-numbered eligible cases were automatically referred to early neutral evalua-
tion. Under the Multi-Option Program, however, civil cases of the four participating
judges are now exempt from automatic referral to ENE but may select it as their pre-
ferred ADR option. Eligible cases on other judges’ dockets remain subject to automatic
referral to ENE.

In the ENE program in this district, which is now authorized by ADR Rule 5, an attor-
ney with experience in the subject matter of the case meets with counsel and parties for
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both sides at an early stage in the litigation. After each side presents its position, the
evaluator assists the parties in clarifying issues and assessing the strengths and weak-
nesses of the case. The evaluator may provide a nonbinding case assessment and, if
asked by the parties, will help develop a discovery plan or will assist with settlement
negotiations. The evaluator may also schedule follow-up sessions. The rules of evidence
do not apply, and there is no formal examination of witnesses. Evaluators are not paid
for their preparation time and the first four hours of ENE session time. If additional
time is needed, the evaluator may continue to volunteer his or her time or give the
parties the option of concluding the session or paying the evaluator for additional time
at the hourly rate of $150.

Number of cases. Between January and September 1994, 138 cases were referred to
ENE under ADR Rule 5. An additional 74 cases were referred to ENE under the Multi-
Option Program.

Case selection

Eligibility of cases. Cases that may be automatically ordered to ENE include contract
and tort cases, employment civil rights cases, property rights cases (e.g., patent and
trademark), antitrust and RICO cases, and cases involving securities or commodities.
Judges may designate cases in other subject matter categories if qualified evaluators are
available. Cases eligible for the arbitration program are not automatically referred to
ENE but may be referred on stipulation of the parties.

In addition to the cases assigned to the Multi-Option Program judges and to arbitra-
tion, cases not automatically referred to ENE include class actions, cases in which the
principal relief sought is injunctive, and cases in which one or more parties is pro se.
Cases in which a declaratory judgment only is sought may not be automatically re-
ferred when the only parties to the action are insurance carriers, sureties, or bonding
companies.

Referral method. Upon filing or notice of removal, and subject to the availability of
qualified evaluators, the court designates for ENE every even-numbered case that meets
the eligibility criteria of ADR Rule 5 and is not subject to the Multi-Option Program. On
motion of a party or sua sponte, a judge may refer other cases to ENE as well. When a
case is designated for ENE at filing, the clerk’s office sends an Order Re Court Proce-
dures to the plaintiff’s counsel, who provides the defendant with a copy of the notice
within ten days of receiving it or when the defendant is served.

Opt-out or removal. A party who believes an extraordinary circumstance makes par-
ticipation in ENE unfair may petition the assigned judge for relief within ten days of
receiving notice that the case has been designated for ENE.

Scheduling

Referral. For cases meeting the eligibility criteria for ENE, automatic referral occurs at
filing. For other cases, referral may occur later if the court so orders, if all parties agree,
or if one party requests ENE.

Written submissions. No later than ten days before the evaluation session, each party
must submit directly to the evaluator and serve on all other parties a written evaluation
statement. The statement must (1) identify the people with decision-making authority,
including counsel, who will attend the session, (2) describe the substance of the suit, (3)
address whether there are legal or factual issues whose early disposition might reduce
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the scope of the dispute or contribute to settlement, (4) identify the discovery that prom-
ises to contribute most to meaningful settlement negotiations, and (5) describe the his-
tory and status of settlement negotiations. Parties must attach to these statements cop-
ies of documents out of which the suit arose (e.g., contracts and medical reports). ADR
Rule 5 sets out additional requirements for statements submitted in patent, copyright,
and trademark cases. Parties’ statements are not filed, and the assigned judge does not
have access to them.

ENE session. In cases automatically referred to ENE when filed, the ENE session is held
within 150 days of the filing of the complaint or notice of removal, or within 45 days of
the clerk’s issuance of a notice appointing an evaluator. In cases referred through the
Multi-Option Program, the ENE session is held within 9o days of the initial case man-
agement conference or issuance of the case management order, whichever comes first.
In cases not in the Multi-Option Program that are referred to ENE sometime after filing,
the court fixes the time frame for the ENE session. Requests to extend deadlines must be
by motion to the assigned judge at least 15 days before the session is held. Within the
time frames set by the court, the evaluator sets the date and place for the evaluation
session. Sessions are held in a neutral location, such as the evaluator’s office or the court-
house. The evaluator also holds a telephone conference with counsel to discuss sched-
uling, procedures to be followed, and attendance of parties.

Number and length of sessions. The number and length of sessions varies by case. A
study of the ENE program showed that 30% of the sessions last no more than two hours.
Another 40% last from two to four hours, 20% from four to six hours, and 10% more
than six hours. In 20% of the cases, more than one session was held. (See Evaluation.)

Program features

Discovery and motions. The court and evaluators may not schedule ENE events to in-
terfere with the management of the case by the assigned judge. Agreements made in the
ENE session may not impose duties or fix schedules inconsistent with orders issued by
the judge. A party may not seek to avoid or postpone any obligation imposed by the
judge on any ground related to the ENE program. To seek relief from any deadlines, a
party must file a motion with the assigned judge.

Party roles and sanctions. The parties and the attorney primarily responsible for the
case must attend the ENE session. If the party is a corporation or insurance company, it
must be represented by a person other than outside counsel who has authority to settle
and is knowledgeable about the facts of the case. A party that is a unit of government
must send someone knowledgeable about the case and the government’s position and
who has, to the greatest extent possible, authority to settle. Attendance is excused only
by writing to the ADR magistrate judge at least fifteen days before the ENE session and
only on a showing of an extraordinary or unjust hardship. Parties excused from attend-
ing must participate by telephone. Evaluators must promptly report any violations of
ADR Rule 5 to the ADR magistrate judge, who may impose sanctions as necessary.

Outcome. Within ten days of the close of each ENE session, the evaluator must report
to the ADR office whether any follow-up is scheduled, whether the case settled in whole
or in part, and any stipulations the parties agree may be disclosed.

Confidentiality. The parties’ written evaluation reports are not filed with the court,
and the assigned judge does not have access to them. All written or oral communica-
tions made in the ENE process are confidential and are protected by Fed. R. Evid. 408
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and Fed. R. Civ. P. 68. Communications made in the ENE process may not be disclosed
to anyone not involved in the litigation and may not be used, including for impeach-
ment purposes, in any pending or future litigation in this court. There may be no com-
munication about the case or the ENE process between the evaluators and the judges on
the court. The evaluator may ask the parties and all those attending the ENE session to
sign a confidentiality agreement.

Neutrals

Qualifications and training. To be selected for the court’s ENE roster, an applicant must
be a member of a state bar for at least fifteen years and a member of the bar of the court
or a faculty member at an accredited law school. Applicants must also have subject
matter expertise in one or more categories of cases eligible for the ENE program and
have the temperament to listen well, facilitate communication, and, if called on, assist
in settlement negotiations.

All evaluators are required to successfully complete the court’s ENE training session.
The program describes the history and components of the ENE model. Panels of expe-
rienced evaluators then discuss their roles in the ENE session, including preparation
and opening statements; the parties’ case presentations and the evaluator’s assessment
of the case; settlement discussions; and case planning and follow-up.

Selection for case. The ADR office selects the evaluator from the court’s roster of trained
ENE neutrals. After determining that no conflict of interest exists, the director notifies
the evaluator and counsel of the assignment. Evaluators are assigned on the basis of
subject matter expertise so they can effectively assess the positions of the parties and
give a meaningful evaluation of the case.

Disqualification. No evaluator may serve in any matter in violation of the standards
set forth in 28 U.S.C. § 455. If the evaluator believes that a circumstance covered by
section 455(a) exists, the evaluator must disclose this circumstance to all counsel in
writing. If a party who believes there is a conflict of interest does not notify the ADR
office in writing within ten days of learning the source of the potential conflict, he or
she waives the objection.

Immunity. ADR Rule 2 specifies that ENE neutrals perform quasi-judicial functions
and are entitled to the immunities and protections accorded such by law.

Fees. Evaluators are not paid for their preparation time or for the first four hours of
ENE session time. If the ADR session exceeds four hours, the evaluator may either con-
tinue to volunteer his or her time or give the parties the option of concluding the pro-
cedure or paying the evaluator for additional time at an hourly rate of s$150. The ENE
session continues only if all parties and the evaluator agree.

Program administration

Administrative matters related to ENE are managed by the director, deputy director, and
administrative assistant of the court’s Office of ADR Programs. Their duties include
recruiting and training evaluators, assigning evaluators to cases, assisting evaluators
with ethical or procedural issues, debriefing evaluators after their sessions, and review-
ing requests to excuse parties from attending in person. The case systems administra-
tors in the clerk’s office assist by tracking the ENE cases, following up with neutrals, and
docketing all ENE events.
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Southern District of California

IN BRIEF

Process summary

ADR generally. The Southern District of California authorizes various ADR processes
for civil cases, including early neutral evaluation, mediation, nonbinding arbitration,
summary jury trial, minitrial, and settlement conferences with judges. As an initial step,
litigants in almost all civil cases are required to meet with the assigned magistrate judge
shortly after responsive pleadings are filed to discuss their claims and defenses and to
try to reach settlement. This initial session is called early neutral evaluation (ENE) in
this district. At the conclusion of the ENE conference or at any other time, the assigned
district or magistrate judge may refer the case with or without party consent to one of
the court’s other ADR processes. The court’s ADR programs are authorized under the
district’s CIJRA plan, effective January 1, 1992, Local Rules 16.1(c) and 37.1, General Order
394-B, and the court’s Arbitration and Mediation Rules. The court is also experiment-
ing with settlement procedures in criminal cases.

Early neutral evaluation (ENE). Litigants in almost all civil cases are required to meet
with the assigned magistrate judge shortly after responsive pleadings are filed to discuss
the case and to try to reach settlement. See below.

Mediation. If a case is not resolved through the ENE conference, it may be referred to
mediation with or without party consent. See below.

Arbitration. If a case is not resolved through the ENE conference, it may be referred to
arbitration with or without party consent. See below.

Summary jury trials (SJT). The summary jury trial is authorized by Local Rule 37.1.f.
Referrals may be made with or without party consent after a hearing. Eligible cases
include trial ready cases in which the potential judgment does not exceed $250,000 and
the referring judge believes the case is suited to settlement by this process. This proce-
dure is not used extensively.

Minitrial. The minitrial, which in this district is a nonbinding summary trial held
before a magistrate judge who acts as the fact finder, is authorized by Local Rule 37.1.f.
Referrals may be made with or without party consent after a hearing. This procedure is
not used extensively.

Judicial settlement conferences. Under Local Rule 37.1, mandatory settlement con-
ferences conducted by magistrate judges are held in almost all cases. Party attendance
may be required. The judge conducting the settlement conference is disqualified from
trying the case unless all parties agree to waive this restriction. In addition, the trial
judge may order the parties, before judgment is entered, to participate in a post-verdict
settlement conference with a judge other than the trial judge.

Of note
Obligations of counsel. Counsel must be prepared to discuss ADR and settlement with
the assigned judge at every case conference.

Evaluation. As one of the ten pilot courts established under the CIRA, the Southern
District of California is part of the RAND study of the pilot and comparison districts,
which will be reported to Congress by the Judicial Conference in 1996.
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For more information
Barry Ted Moskowitz, U.S. District Judge, 619-557-5583

IN DEPTH

Early Neutral Evaluation in California Southern

Overview

Description and authorization. The Southern District of California requires litigants
in almost every civil case to meet with the assigned magistrate judge supervising dis-
covery for a settlement-oriented conference, or an ENE session, within forty-five days of
filing the answer. At the session, attended by counsel and parties, the magistrate judge
and parties discuss the claims and defenses and attempt to settle the case. The confer-
ence is informal, off the record, privileged, and confidential. If a case does not settle at
the conference, the magistrate judge is authorized to refer the case to mediation or
arbitration with or without party consent. The ENE program, which is experimental, is
authorized under the district’s CIRA plan, effective January 1,1992, General Order 394-B,
and Local Rule 16.1.c.

Number of cases. Between January and December 1994, approximately 1,410 cases
were referred to ENE.

Case selection

Eligibility of cases. Almost all civil cases are required to participate in an early neutral
evaluation session. Social Security appeals and habeas corpus cases are excluded from
ENE.

Referral method. All eligible cases are automatically designated for ENE. Parties and
counsel receive an order from the magistrate judge hosting the conference notifying
them of the time and date of the mandatory ENE conference.

Opt-out or removal. There is no procedure for removing cases from ENE.

Scheduling
Referral. Cases are designated for mandatory ENE when the answer is filed.
Written submissions. No written submissions are required.
ENE session. The ENE conference is generally held within forty-five days of filing the
answer. The conference is arranged by court staff and is held at the courthouse.
Number and length of sessions. The ENE conference lasts from thirty minutes to
three hours. A second conference may be scheduled if needed.

Program features
Discovery and motions. All other case activities, including discovery, proceed unless
stayed by the magistrate judge for cause.

Party roles and sanctions. All counsel and parties with settlement authority must
attend the conference. Sanctions may be imposed for unexcused failure to attend.

Outcome. At the conclusion of the conference, an order is entered indicating that the
conference was held, noting whether the case settled, and stating whether the case has
been referred to mediation or arbitration.

Confidentiality. The ENE conference is privileged and confidential.
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Neutrals
Selection for case. The magistrate judge supervising discovery conducts the conference.
Immunity. Magistrate judges are protected by judicial immunity.
Disqualification. The requirements for disqualification are stated in 28 U.S.C. 88 144
and 45s.

Program administration
The process is individually administered by each magistrate judge for cases assigned to
that judge.

Mediation in California Southern

Overview

Description and authorization. The Southern District of California offers mediation as
one of the ADR options established by its CIRA plan. If a case does not settle at the
mandatory ENE conference, the magistrate judge is authorized to refer the case to non-
binding mediation. Referral to mediation may be made without party consent, although
consensual referrals are preferred. The initial mediation session is generally held within
forty-five days of the referral. If no settlement is reached, the case returns to the trial
calendar. The mediation program, which is experimental, is authorized by the district’s
CJRA plan, effective January 1,1992, General Order 394-B, Local Rule 16.1,and the court’s
Arbitration and Mediation Rules.

Number of cases. Between January and December 1994, seven cases were referred to
mediation.

Case selection
Eligibility of cases. Although all civil cases are eligible, mediation generally is not used
in habeas corpus, Social Security, and prisoner cases.

Referral method. The judge may refer a case to mediation with or without party
consent. Referral is made on a case-by-case basis after discussion with the parties and at
the discretion of the judge hosting the ENE session. Mandatory referral is authorized if
the judge believes mediation might result in cost-effective resolution of the lawsuit.
Parties may also use the process voluntarily. Once a case is referred, a written order is
entered.

Opt-out or removal. The rules do not specify a removal procedure.

Scheduling
Referral. Referral to mediation normally occurs at the conclusion of the mandatory
ENE session. Referral may also be made at any other appropriate time in the litigation.

Written submissions. Ten days before the mediation session, each party must submit
a statement regarding liability and damages to the mediator and other parties. These
statements are not filed with the court.

Mediation session. The mediation hearing is generally held within forty-five days of
the referral date. Arrangements for the mediation session are made by the mediator,
and the session is held at the mediator’s office.

Number and length of sessions. Mediation sessions may last up to a maximum of six
hours, and more than one session may be held.
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Program features
Discovery and motions. All other case activities, including discovery or motion prac-
tice, must go forward during the mediation process.

Party roles and sanctions. Unless excused by the mediator, the parties themselves are
required to attend the mediation session with counsel. If the defense of an action is
provided by a liability insurance company, a settlement-empowered insurer represen-
tative must also attend. Sanctions may be imposed for failure to participate or proceed
in good faith.

Outcome. If no settlement results, the mediator must file a statement with the court
indicating whether there has been compliance with the settlement and mediation re-
quirements of the rule and that settlement was not reached.

Confidentiality. All proceedings of the mediation conference, including any state-
ment made by any party, attorney, or other participant, are protected and may not be
reported, recorded, placed in evidence, made known to the trial court or jury, or con-
strued for any purpose as an admission. No party is bound by anything done or said at
the conference unless a settlement is reached, in which event the settlement agreement
must be in writing and is binding on all parties.

Memoranda prepared by the parties or the mediator are not filed with the court or
otherwise made available to the court or jury. No comments of the mediator are made
available to the trial judge or jury, but the mediator may discuss the action with the
judge who has oversight responsibility for the court’s ADR and settlement programs.

Neutrals

Qualifications and training. Lawyers admitted in the district with at least five years of
practice are eligible to be appointed to the court’s roster of mediators and arbitrators.
The court does not require or provide training for the neutrals.

Selection for case. The parties select one mediator from the court’s roster of media-
tors and arbitrators. If the parties cannot agree, the assigned district judge or magistrate
judge makes the selection. When the court makes the appointment, a mediator with
subject matter expertise is selected.

Disqualification. Mediators are disqualified for bias or prejudice as provided in 28
U.S.C. § 144 and must disqualify themselves in any action in which they would be re-
quired under 28 U.S.C. § 455 to disqualify themselves if they were a justice, judge, or
magistrate judge.

Immunity. The court states that mediators have immunity to the extent provided by
law.

Fees. Mediators serve without compensation.

Program administration
The process is individually administered by each assigned judge for cases assigned to
that judge.

Arbitration in California Southern

Overview
Description and authorization. The Southern District of California offers arbitration
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as one of the ADR options established by its CIRA plan. If a case does not settle at the
mandatory ENE session, the assigned magistrate judge is authorized to refer the case to
nonbinding arbitration. Mandatory referral is authorized when the judge believes arbi-
tration might result in a cost-effective resolution of the lawsuit. Consensual referrals
are also permitted. A single arbitrator serves without compensation. If either party re-
jects the arbitrator’s nonbinding award, the case returns to the litigation track without
penalty. The district’s experimental arbitration program is authorized by the court’s
CJRA plan, effective January 1, 1992, General Order 394-B, and the court’s Arbitration
and Mediation Rules. The program is not within the ambit of 28 U.S.C. §§ 651—658.

Number of cases. Between January and September 1994, nine cases were referred to
arbitration.

Case selection

Eligibility of cases. All civil cases are eligible for referral to arbitration at the discretion
of the assigned judge. No cases are excluded, but as a practical matter, prisoner cases
and Social Security cases are not referred to arbitration.

Referral method. Cases may be referred to arbitration with or without the consent of
the parties. The standard for referral is whether the judge believes arbitration might
result in cost-effective resolution of the lawsuit. Referral is discussed at the mandatory
ENE conference held in each case, and an order of referral is entered.

Opt-out or removal. No removal procedure is specified in the rules.

Scheduling
Referral. Cases are generally referred to arbitration at the conclusion of the court’s
mandatory ENE session.

Discovery and motions. During the period of arbitration referral and hearing, dis-
covery goes forward as usual. Dispositive motions are not ruled on by the court until
the arbitration process concludes.

Written submissions. At least ten days before the arbitration hearing, each party must
submit to opposing counsel and the arbitrator a prehearing statement listing the issues
to be determined and all witnesses and exhibits to be presented at the arbitration hear-
ing. An arbitration brief may also be filed.

Arbitration hearing. The arbitration hearing must be held within forty-five days of
the ENE conference, absent a written order of extension from the court. The court’s
policy is to discourage continuances and extensions. The arbitrator sets the location,
time, and date of the arbitration hearing.

Length of hearing. A hearing can last up to six hours.

Program features

Party roles and sanctions. The arbitrator may order the parties or client representatives
with settlement authority to attend the arbitration hearing. Sanctions may be imposed
for failure to participate in good faith in accordance with the local rules.

Filing of award. The arbitrator issues the award either orally at the end of the hearing
or in writing within five days of the hearing. The arbitrator’s award is communicated
only to the parties and is not included in the court file.

De novo request. Unless the case settles, the action returns to the court’s normal trial
calendar. Litigants incur no fees or sanctions for rejecting the arbitrator’s nonbinding
award.
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Confidentiality. At the trial of the action, no evidence of the arbitration proceeding
or result is admissible. All proceedings, including any statements made by any party, are
protected and may not be reported, recorded, placed in evidence, made known to the
trial court or jury, or construed for any purpose as an admission. No party is bound by
anything done or said in the arbitration proceeding unless a settlement is reached.

The magistrate judge assigned to the case may obtain the results of the arbitration
hearing from the parties or the arbitrator for use in settlement discussions. The arbitra-
tor may also discuss the case with the referring magistrate judge to facilitate settlement.

Neutrals

Qualifications and training. Lawyers admitted to the district with at least five years of
practice are eligible for appointment to the court’s roster, which is a combined list of
both arbitrators and mediators and includes brief professional histories for each. No
training is provided for the court’s roster of neutrals.

Selection for case. A single arbitrator may be selected by the parties from the court’s
roster. If the parties fail to agree on a neutral, the selection will be made by the assigned
district or magistrate judge. When the court makes the appointment, an arbitrator with
subject matter expertise is selected.

Disqualification. An arbitrator is subject to the disqualification rules of 28 U.S.C.
8§ 144 and 28 U.S.C. § 455.

Immunity. The court states that arbitrators have immunity to the extent provided by
law.

Fees. The arbitrators provide their services pro bono.

Program administration

All of the ADR processes are administered by the judges on a case-by-case basis. There is
no central administration. All issues concerning the rules are referred to the assigned
district judges for resolution.

District of Colorado

IN BRIEF

Process summary

ADR generally. In the District of Colorado, Local Rule 53.2 authorizes judges to refer
litigants, pursuant to a motion by the judge or stipulation or motion by the parties, to a
settlement conference (see below) or other form of ADR. On occasion judges have ap-
pointed special masters for settlement purposes, conducted summary jury trials, or re-
ferred cases to arbitration proceedings outside the court. In the main, however, the
court believes fair settlements are best promoted by active judicial case management
rather than through court-based ADR. Alternatives to the judicial process, the court
believes, should be pursued by litigants through entities other than the court. The court
rejected the recommendation of its CJRA advisory group to establish a court-based ADR
program.
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Magistrate judge settlement conferences. Under Local Rule 53.2, almost all civil cases
are referred to magistrate judges for mandatory settlement conferences. On occasion
the judge assigned the case may refer it to another district judge, rather than a magis-
trate judge, for settlement. A case may be removed from the settlement process if a
party shows good cause or the judge orders removal. Cases excluded from referral to
settlement conferences include bankruptcy and administrative appeals; habeas corpus
proceedings; pro se prisoner cases; forfeiture proceedings; government collection ac-
tions; IRS, SEC, EPA, HHS, and other government agency administrative proceedings;
actions to enforce or register judgments; and proceedings to enforce or contest sum-
mons, subpoenas, and deposition proceedings in civil actions pending in other dis-
tricts.

The district judge assigned the case makes the settlement conference referral and may
do so at any time during the litigation. Some district judges include the settlement con-
ference referral in a general order of reference to a magistrate judge shortly after the
case is filed. During the referral, the district judge may stay the action in whole or in
part to facilitate settlement.

Before the settlement conference, counsel for each party may be required to submit
to the settlement judge a confidential statement, including an estimate of the attorney’s
fees and other expenses the client is likely to incur if the case goes to trial. Counsel must
also provide the statement to their clients.

Generally, the settlement judges use neutral evaluation and mediation techniques,
depending on the case and counsel. Very often more than one session is held in a case.
The settlement judge does not discuss the case with the referring district judge. All the

court’s magistrate judges receive mediation training.

Of note

Obligations of counsel. Attorneys are required to discuss ADR options with their clients
and with each other and must demonstrate in their case management statement that
they have done so. Some judges also require that counsel discuss in their case manage-
ment statement the suitability of ADR for their case.

For more information
James R. Manspeaker, Clerk of Court, 303-844-3433

District of Connecticut

IN BRIEF

Process summary

Parajudge settlement conferences. In the District of Connecticut, six of the seven active
judges and two senior judges use attorneys called parajudges to conduct settlement
conferences. A parajudge is an attorney, usually with considerable trial experience, who
is either fully or nearly fully retired. A parajudge is usually assigned to one judge and
comes to the court regularly—for example, one to three days per week. Two or three
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matters are scheduled before a parajudge on a given day. As with judicial settlement
conferences, the parties must submit a confidential settlement statement outlining their
factual and legal assessments of the case, the history of any settlement negotiations, and
their positions regarding settlement. The parajudge reviews these statements and the
pleadings if necessary. Parajudges are also on call for conferences that may arise when a
bench trial or hearing is being conducted and counsel want a settlement conference but
the judge hearing the matter cannot conduct it. The parajudge retains the case for addi-
tional conferences if settlement is not achieved at the first conference but is considered
possible. When settlement prospects are exhausted, the parajudge notifies the assigned
judge, who then places the case in line for a trial assignment.

Summary jury trials (SJT). At the request of the parties, the assigned judge or a mag-
istrate judge has the discretion to conduct a summary jury trial or a minitrial. Counsel
present a summary of the case, including evidence, to a jury that has been advised of
their function and argue for a resolution in their client’s favor. No testimony is permit-
ted, but exhibits may be submitted. After return of the jury’s advisory verdict, the par-
ties are encouraged to discuss settlement. The presiding judge facilitates the negotia-
tion.

Private ADR. To seek referral to a private ADR provider, parties must file a Stipulation
for Reference to ADR, which must specify (1) the ADR process; (2) its scope (e.g., resolu-
tion of the case or only certain specified issues); (3) the ADR provider; (4) the proce-
dures to be completed before the ADR process convenes (e.g., medical examinations);
(5) the judicial proceedings to be stayed, if any; (6) whether the ADR outcome will be
binding or nonbinding; and (7) the date or dates for filing progress reports and/or com-
pleting the ADR process. Attendance at ADR sessions takes precedence over all non-judi-
cially assigned matters, such as depositions. Parties pay the private ADR provider. The
clerk of court maintains a file of information submitted by the private ADR organiza-
tions approved by the court, which is made available to counsel and parties for selection
of an ADR provider. If the case is not resolved through private ADR, the court process is
resumed.

Judicial settlement conferences. At the request of a party or sua sponte, the assigned
district judge or a magistrate judge may conduct a settlement conference—which, ac-
cording to the court, is essentially a mediation process. The assigned judge decides when
settlement discussions are likely to be most productive. A party’s request, either formal
or confidential, prompts an immediate conference. Each party must submit a confiden-
tial settlement statement outlining its factual and legal assessments of the case, the his-
tory of any settlement negotiations, and its settlement position. The parties or repre-
sentatives with full authority to settle must attend the conference. Attendance is ex-
cused in some instances if the individual is immediately available to counsel by tele-
phone.

Special master settlement conferen