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Adjudication of sexually violent predator commitmenta l‘g’_qgs demands on
science. In the current article, the authors dlscu§sa:ﬁ"1¢ de nation of mental
abnormality and its reliance on medical nosologig systems. & econd, the authors
examine the determination of current risk by revxe\ﬁ' g three coffimon concerns: (a)
mechanistic estimations of risk, (b) mitigation of r¥ as a fupdfion of age, and (c)
estimation of contemporaneous (dynamic) risks iﬂ} focus specifically on
determinations of risk posed by the nexus of/rfent bnormahty with prior history
of sexually violent acts. Third, the articlgf examin levant, though sometimes
nonstatutory, considerations, namely, the fan andards an,g expectations for treatment
provided in high-security civil counmttné%progr Potentially important dy-
namic or time-varying factors that mas ml“tfig lrﬂ‘.%k such as offender age and
treatment, are considered. Reco a‘er*’.‘ to"’promote “good science” and to

avoid “bad science” are includeddWith %%detemunanons of mental abnor-
mality, risk of reoffending, and4 Tk

'“énce, risk, mental disorder, treatment

Keywords: sexually violent

In most realms of Ih¢§}§ se{gnce is supportwe and elucidative but does not
comprise the key elemen v@&%ﬂée case. In sexnally violent predator (SVP)
commitment laws, however, sciéliee is integral because the targets of these laws
are people with some mental disorder or abnormality that gives rise to future risk
of harmful beha tlfymg the depnvatmn of physical liberty and the i impo-
sition of treatmen g ftegial role of science in SVP statutes leads to unique
dangers to both law '%Clence

Our con in thisarticle is to address the most critical problems that occur
at the mtex;sjéctlo f laW-and science in the SVP context. We have twin concerns:
that “goot Kciends” will be unrecognized or misunderstood by the law and that the
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pressures of the law will not only use but encourage “bad science.” Both concerns
are potential sources of injustice and both threaten the integrity of science and the
law. Good science, in this context, refers to the faithful and rigorous adherence to
the findings, the limitations, and the conclusions of published, peer-reviewed
articles in scientific journals. Bad science refers to the intentional or uninformed
distortion, misinterpretation, or selective reporting of findings from scientific
articles.

SVP laws lock up sex offenders judged to be mentallyg@ifordered and
dangerous after the explratlon of their criminal sentences a‘%]am}%w@rpress)
Spawned in the early 1990s in Washington and Minnesota, thegp ftates afe now
found in 16 states and are being considered in several more, ork ware,
New Mexico, Ohio, and Vermont). SVP laws were ;ib elci #5idress a
pressing political and public safety imperative, incapac; tmggpatently dangerous
sex offenders beyond the legally mandated end of their éﬁgmmal sentence. Fun-
damental constifutional restrictions prevented sta fmply lengthening
previously imposed criminal sentences. States ad g;‘dmgkal legal form—
civil commitment—and adapted it to a new p' pose: conining sex offenders
deemed too dangerous to release from prison (J3 » s, in pr f ).

Despite some state-to-state variation, %\ﬁ AW,

To be committed, an individual must (a @
mality that (b) causes or is associated {c) an ' vated risk of future sexual
misconduct. In addition, all SVP laws profe i
is treatment (Lieb & Gookin, 2005). SVP™ *tgt S LAl

tional law and morahty At issue, oifth '.; ne ‘f”n d, 1s the safety of the public from
violent sexual crime and, on the gitier, ps
the SVP laws pressed against th“él 1-dg ﬁc' Eonstitutional boundaries of standard
civil commitment (Janus, 1 fé@’% “h faunew laws expand the range of mental
disorders that could serve a7

civil commitment laws, ,%WP 1 53 reqmre a finding of future dangerousness.
Prediction in the SVP SCE@%& more problematic, however, because of the
absence of acute psychlatnc 1-nﬁ%oms tied closely to the predicted harm and
because most targets of SVP comifiitment have been imprisoned for years or even
g, % most recent episodes of violence. Thus, SVP laws ask for

ais®'many questions of constitu-

Constitutional Challenges

lity of SVP laws has been challenged in a series of cases.

tutiona ~=_e,a“i ndanes for the permissible use of SVP laws. First, the courts rejected
claims thétkthe ability to predict dangerousness in sex offenders was so weak as
to violate categorically due process protccuons (Janus & Prentky, 2003). Rather,
the courts suggested that commitment is appropriate only for a very narrow group
of the most dangerous offenders. The courts have been wary, however, of defining
too closely how the most dangerous will be identified. Several counits have
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SEXUALLY VIOLENT PREDATORS IN THE COURTROOM 3

articulated at a rather abstract level some constraints on the likelihood of future
violence that is necessary to justify commitment (e.g., “highly likely”), and
several courts have designated the kind of violence (e.g., “predatory”) necessary
(Janus & Prentky, 2003). At least one court has specified the conditions under
which danger is to be assessed (i.e., with treatment and under supervision), and a
few courts have begun to set some standards for the validity of the assessments of
risk (Janus & Prentky, 2003). The risk assessment or danger predication aspect of
SVP cases, however, remains highly discretionary. Real deg;g@i‘ﬁh making is
situated with juries or trial courts, and few appellate courty’ interveiie, to set
standards that might lead to some accountability or uniformitygin g ® thre:s olds.

Second, courts confirmed that dangerousness alone is gons ;%‘gﬂnade-
quate to support commitment (Foucha v. Louisiana, liﬁi as VEHendricks

1997). Some form of mental disorder is a constitugignal 4 fedicate for civil
commitment. Indeed, it seems clear that it is the presence™ ental abnormality
EpTeVentiys detention. The

that saves SVP laws from being unconstitutionglupraye
Supreme Court has never explained, however, % y the'd
disorder has such central constitutional signifié nce (Ka. ~
Kansas v. Hendricks, 1997). Thus, it is not surpfiiging thatg
tional centrality of the mental disorder requiremen ;‘rﬂ’l&;@ g
the Constitution remain somewhat obscf e, T in large measure this very
obscurity that gives mental health dlagn is testlmgay such importance in SVP
A 12

etk 1%' é?fon of treatment in the SVP

ore certain that treatment must be
one of the purposes for civil com na; lmen onfinement is to be constitutional
(Janus, 2003). All SVP laws éI f¥it treatment is a purpose, and all SVP
programs make some effort é&go: e something they call treatment. It also

seems clear that amenabilityffo teatmer iy not a question that is addressed at the

threshold of commitmengéin o:;gr words, as long as the state in some sense
intends to provide treatmeg$, 4F need not prove, as a condition precedent to
commitment, that any particuﬁ%individual will benefit from treatment (Janus,
2003). For this reason, testimony i'%arding treatment does not often play a role in
the judicial consi ation of a petition for commitment. Nonetheless, testlmony
ol ey pBss. to treatment may play a central role in release

VI
_‘{AI! « g Bk

he! h auon rcgardmg the constitutionality of SVP programs

Y
¥

Science in the Courtroom

fSta:DD é tc‘éﬁng to accident reconstruction and in toxic torts, paternity, and
1y, thelaw invites and relies on both the hard and soft sciences. In each

brings be efits as well as problems. Our goal in this article is to 1dent1fy the
interface pr;dblems in the SVP area and make suggestions for maxmuzmg the
benefits. A brief overview of the reasons for the interface problems is helpful and
suggests the reasons why the interface is particularly problematic in the SVP area.

In any context, the science-law interface must negotiate the potential for
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breakdown in three basic areas: translation, boundaries, and evaluation (Schopp,
Scalora, & Pearce, 1999). The SVP laws entail serious threats to the interface in
each of these categories. The translation of scientific into legal categories is a
critical and potentially hazardous step. In the legal context, the categories have
normative significance, representing moral or value judgments about (in the
context we are dealing with) what kinds of circumstances justify the deprivation
of liberty Scientific laws and categories, on the other hand, are largely descriptive
and gain their validity not because they are normatively sound, Jsfiibecause they
are found to be useful as descriptors or predictors of some preé?’mpgu-' j

gEhjective
reality. Thus, to confuse legal and scientific categories is to cpmuit whé‘f some
philosophers call the naturalistic fallacy, thoughtlessly equaiing wﬁat is wﬁl what
ought to be. Fa g

The problem of translation is amplified in the SVE@ ontextbecause the legal
categories and thresholds are themselves poorly defined, miaSe measure because
of the lack of clarity about the normative values u@gg Jyinsthe

Sl

describe more fully below, there is a fundamente(lﬁi%guen i3 the degree and

nature of the risk that is normatively sufficient tojgfustify the pnvation of liberty

(Janus & Prentky, 2003). Similarly, there is littl abeiit what features of a

person’s psychological makeup justify the ex ‘%%%

(Janus, 2001). Without clarity on the leggfsi *

and law is largely unmoored and subjec ?ﬁ 0 mamp
The lack of normative clarity in the lagy :

of civil commitment
translatlon between science

nce afg e::‘-* fental health experts have no
legitimate expertise in defining ns_ gttive; S0P In defining the normative legal
standards for a constitutionally & -nental disorder. Yet because of the
vagueness of the legal standard$ig, s £ ng for legal decision makers to treat
mental health testimony as ifyit | hads rmatwe, as well as descriptive, import
(Schopp et al,, 1999). & B

Fmally, judicial decigfo maksers must be able to evaluate the science that is
i JEhEY must determine the degree of fit between the
testimony and the relevant leg: qulry, as well as the soundness of the science
underlymg the testimony, to “defelnine the proper weight to give the expert’s
opinion (Janus & F ntky 2003) In the SVP context, several factors coalesce to
cl sof this evaluative process. The high political salience

o:?i'bmes W1th the real harm caused by sexual v1olence

of sexual predator .;{
to elevate copgern fo "ﬁ

involved"eval “tmg : mterpretmg actuarial risk assessment data. Exacerbat-
e gs the increasing tendency, described below, for experts to stretch
nce—to introduce bad science—in response to the strong
adv *’" : f%’mhercnt in SVP proceedings (Janus, 2004).
Caneh ave a posmve impact on the SVP courtroom. Properly trans-

safety and%berty Without proper controls, science can obscure findings and
compound the injustice of a constitutionally extraordinary deprivation of liberty.
The danger is greatest when the science imported into the courtroom is bad
science. This problem is amplified because bad science, having escaped from the
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constraints that govern good science, is highly vulnerable to manipulation. Bad
science is, of course, nothing new, and the courtroom is certainly not the only
place that we witness it. The esteemed Union of Concerned Scientists launched a
Sound Science Initiative to counter the use of “junk science” by policymakers, by
the government, and by the media (Cole, 1996). We suggest in this article,
however, that the intrusion of bad science occurs with disturbing frequency in
SVP cases.

Perlin (1991) characterized the legal system’s handling é‘amental health
issues as pretextual. He adopted that term to refer to the use oﬁgal jons” by
courts and litigants “to falsely interpret the true meaning of 1 on gferlm,
1993, p. 631). He warned that the tolerance of pretextualitys crea es am alence
toward concepts of law and ]ust1ce Toleration of sle1% of handx ﬁ)e law’s
theoretical bases breeds cynicism and fosters an atmogfh cre g r systemic manip-
ulation by litigants, legislators, litigators, and courts” PRl i 1993, p. 632).

We would argue that the misuse of scxencem % counxoom is a
variation of pretextuality. It provides a legltum _9@'- cove] mg the state to

constitutionally safe civil commitment. In dom%fo as P%rlm observed, one
undercuts the integrity of the ultimate g0 sexual violence by
jeopardizing the critical benefits that accrpf rot empmca]ly informed under-
standmg of the roots, risk factors, and aj» agemeft%strategles related to sexual

The clearest example of this i 1s ] hal %al disorder diagnosis plays
' eXistence of some form of mental

preven’uve detention and transf6¥m
nus, in press). Thus, testimony,ab
function in SVP cases. If tbg o0
disordered, the legltlmac%f theiy
mcarceratlon is strengthe 55 Mg 7
validity; it is not simply a polluc #choice by those with the power to make the
choice. When the law,rehes on bad science, such as individually defined mental
disorder, this extm Sfehstane is severely comprormsed Far from providing
transparency and acEpunta bﬁ] , the presence of bad science further obscures the
arbitrariness of.the 1¢¢ lf process. The key choices and the key distinctions that
ultimately e whb is subject to lifetime confinement are made not on the
basis of }f&l nogby Jud%es duly appointed, and not on the basis of externally
va]jdated G}

new v;: 5 msorders and the distortion of standard mental disorder categories
legitimacy of science and limits its ability to provide a sound and
objective t&hchstone in the fight to understand and reduce sexual violence.
In the current article, we set forth and discuss some of the most critical
misuses of science in the SVP courtroom. In choosing the issues on which to
focus, we have returned to the principal elements of the civil commitment statutes.
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First, we begin with a discussion of the determination of mental abnormality and
its reliance on medical nosological systems. Second, we examine the determina-
tion of current risk. This section is broken down into three areas of common
concerns: (a) mechanistic estimations of risk, (b) mitigation of risk as a function
of age, and (c) estimation of contemporaneous (dynamic) risk. Third, we examine
a relevant (though sometimes nonstatutory) consideration: the standards and
expectations for treatment provided in high-security civil commitment programs.
Our coverage in t]ns article is not comprehensrve There are, ugdeiiibtedly, many

Mental Abnormality

The courts have been clear that dangerousness
commitment. In some way, not fully explained, it i 1s !
mental disorder that transforms the deprivation of hberty ria m unconstitutional
preventrve detention to constitutional civil commitpiEim=aikey ﬁy;nt of contention
in SVP cases focuses on the legal definition thaff akes ptal disorder consti-

tutionally sufficient to support commitment. @g }"fi
In order for a mental disorder to support S% ent, there must be

some sort of nexus or connection betwegsithigndiSor "and a risk of sexual
réquires prdof of a mental disorder that
“predisposes a person to commit sexual gkts. . .” (Afiz. Rev. Stat. § 36.3701). In
Hendricks, the Supreme Court upheld theég ansas SA , Act against constitutional

cha]lenge in part because the statuten ook % h a connection. The Court

T

The Kansas Act .. . Tequire »‘: g of future dangerousness, and then links that
0 abnormality” or “personality disorder” that

Puiiai N8

makes it difficult, if §t -mﬁ--' mg‘ the person to control his dangerous

Second, the Supreme Cok h:
mental disorder “must be sufficien

commitment frongithes angerous but typical recidivist convicted in an ordinary
criminal case” (K 5 Cray
Supreme Co is inStgye

3k ng that civil commitment must be the exception, not the
jéébto SVP commitments must be “distinguished” by their
o

The %onsntunon ’s liberty safeguards in the area of mental illness are not always
best enforced through precise bright-line rules. States retain considerable leeway
in defining the mental abnormalities and personality disorders that make an
individual eligible for commitment; psychiatry, which informs but does not control
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ultimate legal determinations, is an ever-advancing science, whose distinctions do
not seek precisely to mirror those of the law.

Although an extended discussion of VI is undertaken elsewhere (e.g., Mer-
cado, Schopp, & Bornstein, 2005) and is unnecessary for our purposes, three
points are usefully made. First, the notion of VI has some relation to the defense
of criminal nonresponsibility (e.g., Morse, 1994), which, in some variants, con-
tains a volitional prong. Second, the concept, both in the crin nakedntext and in
the SVP context, is nototiously opaque. La Fond (2000) pgpi ,%g%g}}at the
reason for the joint recommendation of the American Bar A d the
American Psychiatric Association (that the volitional prgf th Ame Law

Institute’s 1962 insanity defense standard be dropped) wagithat ¥ wﬂ&fﬁiposmble
for a clinician to assess reliably. Third, the Crane g2 e ns1stent with the
established jurisprudence of civil commitment laws ove; 43‘,@% ears) makes clear
that VI is not the only type of impairment that ;,w;( 0% -’;x;L ommitment. To
date, however, no other form of impairment has ggceived tig
in the SVP context. fr‘ﬁ

In some states, criminal acts may be excused'gy offirresistible impulses
or an impairment in ability to conform one’s }1 Vititou {'law when caused by
mental illness (psychosis). The use of a vg){; %%dard in the insanity defense
has a long legacy, dating back over 10%;3 in tH& United States (Parsons V.

npw ction of the Minnesota sex
ATEOWE plication to those individuals who

demonstrated an “utter lack of 45“' ; ﬁﬁ@%’l sexual impulses” (State ex rel
i fg‘ansas v. Hendricks (1997), the U.S.

idea into the civil commitment arens 3, Iss

absent a showmg that he .' i
Crane, 2000).
Closer scrutiny, however, reveals that the volitional dysfunction standard—
whether in the crim) g".@* Higamity, context or the SVP civil commitment context—is
highly problematlc, A55 @
Kansas) in Kgnsgs v. 1 ane the Association for the Treatment of Sexual Abusers
T R
jed that -*{'g VP “cannot control” standard is “meaningless and
unworka ng (pﬁ) and’ that the ancestral standard, the “jrresistible impulse
i ha "'- een largely rejected by both the medical and legal professions”
articulated on numerous prior occasions, it is problematlc, and
:g},e Ziths p,o 31b to distinguish between impulses that are “irresistible” and
§ ly are not resisted (p. 2).
ayplitional dysfunction standard as applied in insanity defenses is rarely
appropriai, in the SVP context. To begin with, very few sex offenders are
psychotic €.g., Lingstrom, Sjéstedt, & Grann, 2004; McElroy et al., 1999).
Moreover, because the overarching motivation for the modern SVP laws is to
continue the secure confinement of sex offenders after they have served prison
sentences, the overwhelming majority of SVP candidates have been convicted and
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thus are not insane. Thus, if VI is to have any meaning in the SVP context, it
might be a weaker version of the volitional prong of the insanity defense.

The standard nosological system used by all mental health professionals and
the system that is typically referenced in SVP hearings is the American Psychi-
atric Association’s Diagnostic and Statistical Manual of Mental Disorders (4th
ed.; DSM-1V; American Psychiatric Association, 1994; text rev.; DSM-IV-TR;
Amencan Psychiatric Association, 2000). The DSM-IV-TR is almost universally
relied on as the authoritative support for expert opinions on menggi4b
personality disorder. The classification of a syndrome as a mefifal dis¢
DSM-IV-TR must be regarded as the primary standard for me ei‘-: alivaliditylin the
SVP context. ;}5"

However VI is conceptualized, it is a diagnostic flnc’%_ tﬁ“g?‘ 18 fraught
with ambiguity and uvnreliability. The DSM~IV-TR s the precanous
nature of diagnosing VI in its cautionary note that “havm dlagnos:s in itself
does not demonstrate that a particular individual ig
or her behavxor ata pamcular time” (American E

_A "l

et

40P ) u e to control his

actuarial methods or the structured clmi ™ metho mf' the clinician to draw
conclusions regarding the volitionalitgaof the @ﬁtﬁ‘ﬁder s behavior” (p. 126). In
offering a particularly SVP—relev

that the “mere presence [of a pag hili T
{for commltment] The parap o

Another feature of m & : ;

: i
SVP commltments is that i

of %41, prerogative. On the other hand, in rev1ewmg the
it & in individual cases, the courts frequently count as a

geonsiy &y the fact that the identified mental disorder was included
in the DSM¥ In Hena rzc%’ for example, the Supreme Court pointed out that, “The
Eihth, pibTessionals who evaluated Hendricks diagnosed him as suffering
23 condition the psychiatric profession itself classifies as a serious

mengs P iansas v. Hendricks, 1997, p. 360).
ffadiEtion may be more apparent than substantive. Most likely, the
courts nsist on some sort of medical validity for a diagnosis. Otherwise, the

Medical validity, however, itself, is not sufficient for commitment. ITndeed, the
DSM-IV-TR itself warns that its clinical diagnoses are “not sufficient to establish
the existence for legal purposes of a mental disorder. . .” (American Psychiatric
Association, 2000, p. xxiii). The law seeks to carve out a subset of those who are
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in some medical sense mentally disordered, and the boundaries of that subset are
legally defined.

Keeping in mind the statutory requirements that the mental disorder must be
coupled with proof of dangerousness and must render the individual incapable, or
nearly incapable, of controlling his dangerous, impulsive behavior, we are left
with a number of reasonable, potential diagnostic candidates in the DSM—-IV-TR.
Most notable are (a) impulse control disorders, (b) V Code for adult antisocial
behavior, (¢) mood disorders and attention-deﬁcitlhyperactivigg%ﬁilsorder, com-
bined subtype, (d) sexual disorders, and (e) personality disordgts. &8,

iy

Impulse Control Disorders il
ERpr

Impulse control disorders include kleptomania, pathé %giqa‘;l‘* gai?%ling, pyro-
mania, trichotillomania, and intermittent explosive disofdgr, Afthough the impulse
control disorders enumerated in the DSM-IV-TR certainlyxtaddress the second
requirement of impaired self-control, all fail the figgf¥eqitremenexi.e., there is no
empirically established link between any ofif these ‘%%)rders and sexual
dangerousness). %ﬁ.ﬁ« i

B o a mental disorder; hence
Mood Disorders and Attention-Eeficit activity Disorder
4ifp ol
Mood disorders and attentjgn-de eEEPetactivity disorder have been re-

B, AP

ported as prevalent among males wighiparaphilic disorders (Grant, 2005; Kafka &
Hennen, 2002; Kafka & Bfitky, 4B
Coleman, Ohlerking, Ch;;ﬁens 1 Vilner, 1999), as well as other sexual
offender subtypes (Ahlmé¥er, sasser, Stoner, & Retzlaff, 2003; Dunsieth et
al., 2004). Attention-deﬁci prractivity disorder, combined subtype, has been
associated with conduct disordéys, (common in adolescent sexual offenders;
Kavoussi, Kaplan, & Becker, 1988) and is a precursor to antisocial personality
disorder (APD) % =xual (and nonsexual) offenders.
Mood disordersaincliidmprs

are associated with

is, VI (O;i?ﬁ Mire, Reiss, Hetherington, & Plomin, 1998). In addition,
TS
S

15
1

attention-deficit/hyperactivity disorder have been reported to
ociated with sexual appetitive disinhibition or hypersexuality
men, 2003). This disinhibition or dysregulation, which includes

be specifigy

=
All'hoﬁ%i‘l, in theory, any of the sexual disorders and personality disorders
could satisfy the statutory requirement as long as there is some defensible
connection to risk of reoffense, there are only two sexual disorders (pedophilia
and paraphilia not otherwise specified [NOS]—nonconsent) and two personality
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disorders (APD and personality disorder NOS or mixed) that are frequently used.
We address each of these in turn.

Sexual disorders: Paraphilias. Paraphilias are fantasies, urges, and behav-
iors that reflect atypical, nonnormative, or deviant expressions of sexual gratifi-
cation. To be classified as a paraphilia, according to the DSM—IV-TR, the behavior
must exhibit three elements: first, there must be a clearly specifiable deviant mode
of sexual gratification; second, there must be evidence of 2 patterp of arousal in

are essential, regardless of how infrequent or unusual the p ar is.
The diagnostic validity and the operatlonal criteria usedifo dlagnose ﬁ%:’iphlhc
disorders, including pedophilia, remain controversial (P‘ Eschek, 7008), despite

for reliability and validity (Miller, Amenta, &
The DSM-IV-TR includes, as examples, :

observed paraphilias: exhibitionism, voyeunsm,

frottcunsm, pedophilia, sexual masochls 2

w:th the catchall diagnosis of parg
of examples of paraphilias thafy

necrophilia (dead bodies), zoophil B als) khsmaptuha (enemas), coprophilia
(feces), and urophilia (urine)gi# jumerous others, perhaps as many as one
hundred that have been catl oney (1986). In each instance there is a
unique, highly distinctive I8 or mode of expression that is sexually arous-

&
Paraphz’lia—Pedophilia %ugh pedophilia, unquestionably, is a diagno-
31s that, in appropnate cases, can satisfy the reqmred elements for a mental

molesters fails to ( ¢ ong them, producing one highly heterogeneous
group, all classified l:= )edophiles. Enumerated problems with this diagnosis may
be found eﬁ Ronohue, Regev & Hagstrom, 2000).

Parappilia _S— fonconsent. Because the DSM-IV-TR offers little ex-
phclt di tig guldance with respect to rapists, it has become a common

Eitis

';;-, examiners to apply a newly coined diagnosis, paraphilia
snenconsent®(Abracen & Looman, 2006; Becker, Stinson, Tromp, and
; 203 Evenson, 2004; Zander, 2005). Becker et al. (2003) reported that
over 1; their sample of 120 SVPs (56%) were diagnosed with paraphilia

iller et al. (2005) observed,

Numerous evaluators have utilized the diagnosis “paraphilia not otherwise spec-
ified” to apply to rapists. However, the definition of this appellation is so amor-
phous that no research has ever been conducted to establish its validity. How such
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a diagnosis would differentiate a class of rapists who suffer from a mental
abnormality is very unclear. (p. 39)

With the exception of those rapists who can be properly diagnosed with sexual
sadism, representing only 2% to 5% of rapists (Quinsey, Chaplin, & Varney,
1981), a substantial proportion of rapists do not meet the criteria for any paraphilia
(Miller et al., 2005). Another way to examine this question is to study known
paraphilics. Abel Becker, Cunningham-Rathner, Mittleman, anggR&uleau (1988)
obtained extensive, confidential self-reports from 561 outpatiegép }mies 60%
of whom were assaultive. These 561 paraphilics reported é@f 5,408
victims. Of these 195,000 victims, only 0.2% were vxcums @lgﬁ an the
proportion of v1ct1ms of zoophﬂes (0. 5%) . e

F
-t

DSM-IV-TR’s definition of paraphilia referring to “chﬂ e Hq} o'rher nonconsent—
ing persons” (American Psychiatric Association, 2008s.n. 56§

recognition that some paraphilias may be acted g@ with ¢ '
has been twisted to suggest that the presence of n consent, 1 itself, is sufficient
to diagnose a paraphxha To be true to the DSMIY-TR critg ¥ia, however, such a
diagnosis would require that the nonconsent its ng e &ific stimulus for the
intense sexual urges (American Psychiatgi$®Assoejation, 2000).

Sexual arousal is rarely, if ever, ass ted simpkg with a partner saymg “no.”

In the loose construction of paraphilia no nonsent, t@ underlymg premise is that
the offender is cognizant of what the Wetim wints and is aroused by the
knowledge that the victim does notfWan cuably, however, the substantial
majority of sex offenders care oply aboiit.whatthey want, at least at the time of
the sexual assault, and a matter Sijgh agfVictim nonconsent fails to register in any
important way other than as 2 I %9,_- facle,to achieving compliance. Indeed, because
by definition all victims of SixuZBcrimé %

e

, S itgre nonconsenting, all sexual offenders
with multiple offenses (spa irat least 6 months) could be diagnosed with
paraphilia NOS—noncon® e extent that this category becomes a waste-
basket for sex offenders, it is %Hmaﬂy useless (i.e., it provides no discrim-
ination).
Money (1986). u: oht well have argued in favor of such a diagnostic category.
S RGES T ey’s terms for paraphilic rape, or what he called
o 4 1ast6ph1h (Greek; p. 54). Money defined paraphilic
“-”»;f;' hich the stark terror screaming, yel]mg, and strugghng”

¢F one of the archltects of the DSM-IV-TR, convened a Paraphilia
Subcomriitee in the mid-1980s to make recommendations for changes for the
DSM-III réVision. The Paraphilia Subcommittee’s recommendation of a new
paraphilia called “paraphilic coercive disorder’” was not endorsed by the Ameri-
can Psychiatric Association. The rationale and the thinking of the subcommittee,
however, are of interest. According to Spitzer (personal communication, January
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23, 2004), it was the subcommittee’s understanding that this proposed paraphilia
applied to only a small subgroup of sex offenders and, most important, that the
diagnosis required evidence “that the coercive element of the sexuat assault was
sexually arousing” and that sexual sadism was ruled out as a preferable diagnosis.

For nonconsent to be a paraphilia, expressions of verbal or physical resistance
would have to evoke intense sexual arousal, or the offender would have to
evidence a pattern of consistently selecting victims incapable of giving consent
(e.g., drugged, unconscious, dead, mentally retarded, etc.). A 31&8in for such a
diagnosis might well be that consenting sexual partners are izl 1b1to%¥5tb»‘scxual
arousal. Currently, no such criterion exists.

41{ %%{,; r)
Personality Disorders ﬁﬁ‘ &
APD. In Fouchav. Louisiana (1992), the Supreme “%untcd broadly that
APD is not, even when combined with dangerouspesssa, %n predicate for

ed“that if the state
al personality that
sometimes leads to aggressivc conduct,” then itc 3 d routi gly commit prisoners

of themulike Foucha, could be
T ande 1ng “dangerous (p. 85). For

diagnosed as having antisocial persons i
tivould be “only a step away

Justice Wlnte, this would be unacceptableii he

apph_cd to Hendricks. If the stan :;‘;‘ is _r grsonality disorder that leaves individ-

uals impaired in their ability to dangerous impulses, then APD could
arguably qualify. As Cormnwe BEnoted, “states may well argue that APD is,
generally speaking, a suffi Rip psychiatric commitment because it is
characterized, inter alia, b nic impulsivity, irresponsibility, aggressiveness

i Such a definition for constitutionally adequate
mental disorder, however, wok ,ast an exceedingly broad net—anywhere be-

traits that fy

Einight. we "': clude elements of hostile or negative mascuhmty, n”
attltu, it %Stlc attitudes, sexual entitlement, sexual preoccupatmn or
other iigifes of current hypersexuality (e.g., Knight & Sims-Knight, 2003;
Malamu;a2003) One could argue that this particular manifestation of APD
satisfied the’ nexus with risk and hence met that statutory standard for mental
disorder.

Psychopathy. Psychopathy, a heuristic diagnostic construct distinct from,
but highly associated with, APD, is not an acknowledged psychiatric diagnosis in
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the DSM-IV-TR. Psychopathy, however, is consistently associated with violent
behavior and to a lesser degree with sex offender recidivism. Although the use of
this diagnosis would deviate from the legal norm by relying on nosology not
presented in the DSM-IV-TR, psychopathy is indisputably a strong predictor of
general and violent recidivism (e.g., Serin, Malcolm, Khanna, & Barbaree, 1994).
Thus, a reliable diagnosis of psychopathy, despite its absence in the DSM—IV-TR,
may constitute a defensible mental abnormality.

There is complex evidence, however, for the predictive relafiéiiship of psy-
chopathy with sexual recidivism. In one study of rapists, onlyrthe psg@hopathic
offenders who were also sexually deviant according to Iteng it the $Sexual
Violence Risk-20 (Boer, Hart, Kropp, & Webster, 1997) Le;/ldefi%ed h1 Ssexual
recidivism rates (82%; Hildebrand, de Ruiter, & de Vogél, 2004).4&f{ong psy-
chopathic, nondeviant sex offenders, the rate dmppeg;ﬂ‘ 0 255 (lower than the
deviant, nonpsychopathic group; 30%). Serin et al. (1§9 'f} und that the rela-
tionship between psychopathy and sexual devmneﬂ b y, penile plethys-

mograph or PPG) was stronger for child moleste an’ for rapists (r=

i Ez
(2005) reported a Cohen’s d value of 0 when p%chopathy predicted violent

(nonsexual and sexual) recidivism.

When an appropriate clinically & di;
dants are occasionally shoehomeﬁ ate diagnosis by 1gnormg ele-
ments required for classification, §ich ag .' gno ing the conduct disorder before age
15 requirement for a diagnosis S8APEFor worse, placing defendants into newly
created categories, such as par 12, NOS—nonconsent, that have no known
empirical support. Force-fi o 2l is or creating a new DSM diagnosis to
justify commitment is cle efirical for psychologists (Ethical Standards, 9.01;
American Psychological Adgaciit ion, 2002, p. 1071). As Behnke (2005), Amer-
ican Psychological Assocxatm hics Director, noted, “Principle A: Beneficence
and Nonmaleficence, exhorted pi .hologxsts ‘to benefit those with whom they
work and take carg to do no harm Promotmg welfare and safeguardmg from
harm are thus valileS ceniral

Cohen, 1988) Con31stent with the lite, é‘ﬁ

for in so d loglst comes to know and convey information that may
profoundjss at 1nc11v1dual’s life” (p. 80). This is patently the case in SVP
civil con ifmeft hearings, wherein the diagnosis is tied directly to indeterminate

iEAddition, t 8 issue raises a profound scientific concern. Classification, as
Mee .%'"3:\; joted, “is a problem in applied mathematics” (p. 266). At least in

understan #g of who belongs in the group, how to put people into the group, and
once constituted, whether the newly formed group is valid. When new categories
that have never been subjected to empirical scrutiny are relied on, all of the
precepts of good science are violated, from the most elementary (can cases be
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assigned to this new category reliably) to the more recondite (what does assign-
ment to this category inform us about reoffense risk). The third prong of the SVP
laws is reasonably clear: The mental abnormality must be of a kind that increases
the likelihood of a reoffense. A newly created category would have no empirical
track record providing evidence for such a linkage. From the court’s standpoint,
diagnoses that have no empirical foundation and no guidance with respect to
decision making quite effectively undermine, or eliminate, the precise basis for
the medical authority of a system such as the DSM. Perhagq;sgn%rse we are
conferring on unvalidated diagnoses the presumptive medlcg? authoyite. of the
DSM. e =
Opining about a defendant’s diagnosis without having gver n‘iégt the dgfendant
also appears to violate the code of ethics for psychologlsta 9.0 ])‘?W ch states
that “psychologists provide opinions of the psychologi el ch JC
viduals only after they have conducted an examination of thgém
to support their statements or conclusions” (AmericanBsychofggical Association,
2002, p. 1071). When an examination is not é%'nduct psyChologists must

explain why. In the case of a liberty-interest, high-stakes mitter such as an SVP
hearing, failure to conduct a proper examinatiofiwould ce inly seem to be of
questionable ethicality. ‘ e

Moreover, from the standpoint of the @il ,“E i ammer cannot be examined
or cross-examined with respect to the praper fit of amunmsclosed d1agnos1s The
court can only accept on faith that the de ;1- dant has-j:‘ hat the examiner claims he
i rily refguant. Bdilure to disclose that which
&ﬁa D an,. should go to admissibility.
; ) demonstrated that coverage and
feTated Tor subtypes of schizophrenia. The

2 f{ R
: -,_ h “wastebasket” diagnoses, such as paraphi]ia
i 50 broad as to embrace virtually all sex

tkin g in more detail what the legal standards for dangerousness
t of evidence is legally available, and ought to be required, to

adddressed the use of actuarially derived (as distinct from clinical) risk
i3S, Clinical judgments of dangerousness, that is, judgments that ulti-
csbon the arbitrary opinion of a mental health professional, are a routine
part of théFjudicial landscape. In contrast, actuarial risk assessment (ARA),
empirically derived mechanical rules for combining information to produce a
quantitative estimate of risk, is uncommon in the legal arena and has provoked a

reaction. Critics of ARA have focused their objections on the admissibility of
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ARA-derived expert testimony. Pointing to a variety of shortcomings, they argue
that the relatively new ARA techniques do not merit admissibility under prevail-
ing legal standards. These challenges have met with mixed success (Janus &
Prentky, 2003).

Dangerousness is one of two constitutionally required components of civil
commitment and the unambiguous justification for the civil commitment of sex
offenders (i.e., “we are protecting society from the most dangerous offenders™).
Although preventive detention would be legally and ethically rﬁiematlc even
with perfect knowledge about the future, the imperfection g}' sment

long-term loss of hberty The same is true for the more Whtan@p co‘n‘“e ms about
resource allocation and efficacy. The central justificatig '- for gpending vast sums
of money on SVP programs is that the most dangerous g
tated. Public policy is not well served if, becaus CUTa i
risk, extraordinary resources are squandered on tt?se who p’:%se low risk to public
safety. N

As a result, the demand for specialized ris assessms%ts has been urgent,
producmg a “cottage industry of forensic psych ogm,sl’*f?{}nsso 1987, p. 831)
and vigorous empirical efforts to develgp actu and other structured ap-
proaches to supplement the traditional ¢linical asséfsment of the risk posed by
these most dangerous sex offenders. %,, 1"’,4"'

F

What Makes Risk Assessment o Dif ’@gggg_g

Risk assessment has been aptl" rred to as “the mother of all uncertainties™
(Bailar & Bailer, 1999, p. Z%CC 13 oy in behavioral risk assessment can be
traced to two main sourceg! ¥ Firstizhumans (experts or otherwise) have a limited
ability to assess future riskgof I 1 behavior, Clinical risk assessment is, by
definition, an exercise in hunig dgment. The susceptibility of human judgment
to error has been the subject of C8iisiderable empirical scrutiny (cf. Garb, 1998).
Numerous sources ¢ of error in clinical judgments have been described (e.g., Garb,

L ] _ , & Nelson, 2000) and will not be addressed here.

In part, limitation sHin glrmicat Judgment stem from the fact that the future is
inherently unkn oho 2 d in part, from inherent shortcomings in human judg-
ment. Althofghifl; fo Hilgr limitation is inescapable, the limits of human judgment
he i ameliorated through empmcal research. Thus, the quality

of risk as "’"—‘«%&} ge 1s variable, and nnprovement is not only possxble, it is critical.

opiniofkp¥ivid deta:l can have a potent psycholog1cally biasing effect that is

1_“ the availability heuristic. As Jackson, Rogers, and Shuman (2004)
demonstratet] experimentally, “certain types of information, such as emotionally-
evocative victim statements, can bias the professional conducting the forensic
evaluation” (p. 125). Focusing on highly evocative, vivid information can lead to
an overattribution of predictive efficacy and erroneous opinions. This form of bias
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is distinguished here because it appears to be especially common, given the nature
of the behaviors (i.e., facts) under scrutiny in SVP evaluations and hearings.
Notably, a major source of problems in risk assessment lies in the legal
system. The risk thresholds for invoking SVP commitments are vague, and courts
have failed to set standards that can be implemented reliably, relying instead on
unoperationalized terms, such as “likely.” Frequently, the liberty deprivation
decision boils down to a credibility judgment between the clinical assessments of
two (or more) competing expert witnesses. As a result, there i is gﬁ'a‘ssurance that
risk thresholds are uniform or that risk assessments are perfor Hed ug ,quiva—
lent standards and procedures. Thus, the legal system fails to ta <. ntagel
increase in clarity and reliability conferred by science and,, acer ates thé’ weak-
nesses of the decision-making process by inviting arbm;“annesg. to Jo

4 i ﬁ‘?
Mechanistic Assessments of Risk

M
Prevailing wisdom dictates that our ability s ’i&fe&};g%g olen%wbehavmr using
traditional clinical methods falls well below a shold of a;%curacy that justifies

the use of such predictions in legal proceedings ( & Steadman, 1976;
Ennis & Litwack, 1974; Ewing, 1983, 1985 ‘5‘&4% % ee, 1981; Monahan,

1981). 4 ;
In response to the increasing need for»{ﬁ?cmns f%%assmt with judgments about
sexual dangerousness under the new sfatutes, reggarchers began working in
earnest to develop reliable, valid %: sm%%n is research focusing on risk
assessment was a response, at leagPin aforementioned widespread
doubts about the ability of mentafheal %i fe 1onals to predict dangerousness.
The pace of developments fisning éffom the demands imposed by this recent
sBee rapld, with empirically driven revisions
cales@@recent wave of scholarship on dynamic
hip, Zrikson, & Hanson, 2002; Douglas & Skeem,
O ‘ dson, Wales, Bakker, & Ward, 2002; Thornton,
2002) and adaptations of existinimgcales for special populations, such as juveniles
(Epperson, Ralston, Fowers, De\ﬁﬂff, & Gore, 2006; Prentky, Harris, Frizzell, &
Righthand, 2000; ggaentky & Righthand, 2003; Righthand et al., 2005; Worling,
2004; Worling &% NI g e‘ 52
Most scholars L clu ed that the predictive efficacy of actnarial methods
of risk assessme . 1 penor to clinically derived assessments of risk (e.g.,
Dawes, Fau§t, &Meeht 1992; Grove & Meehl, 1996; Grove et al., 2000; Meehl,
1954; Mfluhan gal., 2001; Swets, Dawes, & Monahan, 2000). Monahan and his
seFved that “the general superiority of statistical over clinical risk
thg:behavioral sciences has been known for almost half a century”

assessment scales. Problems that are present in a poorly designed actuarial scale
are likely to be equaled, or exceeded, in clinical assessments (Grove & Meehl,
1996).
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Actuarial scales are developed using statistical analyses of groups of individ-
uals (in the present case, released sex offenders) with known outcomes during a
follow-up period (either arrested for, or convicted of, a new sexual offense or not
identified as having committed a new sexual offense). These analyses tell us
which items (predictor variables) do the best job of differentiating between those
who reoffend and those who did not reoffend within a spwlgggglpme period.
Because some of these variables inevitably do a better job gian oth , these
analyses can also tell us how much each item should be weighled. ; gables
are then combined to form a scale, and the scale is tested gn mHaAy othe =Broups
of offenders (cross-validation). When the scale has be%ged on amples

with a sufficiently large number of offenders, the scorg§derivéd from the scale
may be expressed as estimates of the probability that fti @gﬁls with that score
will reoffend within a specified time frame. By
The accuracy of the estimate is a function oﬁtﬁ“‘” an%uf the assessed
individual to the members of the reference grogp that wegél used to derive the
estimate. Consequently, estimates from ARA scalgs develog? for adult male sex
offenders are not appropriate for use with very )"%im offefiders (i.e., juveniles)
and female offenders. Similarly, these estimfEsy “%%?3# e appropriate for use
with exclusive, endogamous incest offengérs or "older offenders (e.g., age 50 or
older), depending on the relative proportion of offeridlers in the reference groups
that are exclusive incest offenders or old‘ffende . Estimates may also not be
plne "or cognitively impaired of-
departs from the reference group in
SHable and inaccurate the derived

appropriate for use with severely g

potennally nsk—relevant ways, e mg
estimate is likely to be (L. J. Coli il
»m%’ﬂ!

The Probative Value of 5 tes %

Although we recogm% g
proper role (if any) of base ra cSan d other probabilistic evidence in the courtroom
(e.g., L. J. Cohen, 1981b; KoehlH ¥ 1996), base rates, for better or worse, have

come to assume ¢ ter stage in many c1v11 commitment hearmgs Rather than
base-rate data be; Sie ..
such evidence is

LP‘ZI'

Q. “Eloser to home, Barbaree (1997) reported that base rates for adult
sexual 6Eenders generally range from 0.10 to 0.40. In fact, some base rates may

15N

offenders),"4nd some base rates may be higher than 0.40 (e.g., career sex offenders
with many offenses spanning many years).

The estimated base rate for sexual recidivism reported by Hanson and
Bussiere (1998), which was based on a meta-analysis of 61 studies with a total
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sample of 23,393 sex offenders, was 13.4% over 4 to 5 years. In a subsequent
meta-analysis of 95 studies with a sample of 31,216 sex offenders, Hanson and
Morton-Bourgon (2005) reported an aggregate sexual recidivism rate of 13.7%
over 5 to 6 years. Although the (partially overlapping) samples in these meta-
analyses obviously are quite large, they are a highly mixed assemblage of
offenders that included nuisance (i.e., exhibitionists) along with hands-on offend-
ers. From the standpoint of estimating base rates for evaluating the risk posed by
a particular individual, these figures of 13%-14% are not overfiEhelpful. Base
rates vary considerably in a population as markedly heterogengbus as@ipffend-
ers. Moreover, collapsing across the diverse methods of dﬁﬁﬁcﬁo&, data
calculation, and data reporting in 61 {or 95) separate studids inéVi fably &¥ults in
a h1gh degree of methodological vanablhty (Prentky dke, Cnightif&: Cerce,

Bs representing averages

across an entire population ... may seriously mises b iafe’ the likelihood of
violence” (p. 149). Iyﬁ=':g%h i 5

This does not mean that aggregate base ratesgrom th&i
nothing. Aggregate base rates of 13% or 14% tell us that,
sexual recidivism Tates of sexual offenders are &%?% e low.

e 5 ‘::'

essedipme :'times (e.g., Grove & Mechl,
1996; Monahan & Steadman, _‘_,xi j.\ AWes . & Monahan, 2000; Wollert,

Etaeﬁt;'rhe base rate for one individual, the
advised, when a variety of base-rate
he “Defgrclass is always defined ... (as) the

ciiN is large enough to generate stable, relative
by iiltmum, base-rate estimates should be drawn from

defendant. As Meehl (1954 s
reference groups are av e, %
smallest class ... for w.'»

We would 3%‘7”“'* H‘éw that even these five reference groups may not be
71
sufficiently homogé Heoy to provide optimal base rate estimates. We reported

(Prentky, Km Le & Cerce, 1995), for mstance, that thhm a higher risk
sample of Apists;iia

Althplighs it =" ctical to achieve L . J. Cohen’s (1981b) recommendation that
the 'w. SHowd “‘share all the relevant charactenstxcs of the reference group

individuals Spossessing those characteristics. When cons1denng the potential mag-
nitude of the false positive and false negative errors in judgment that are routinely
a part of the expert opinions offered in SVP trials, maximum precision in base-rate
estimation should be axiomatic for the court and demanded of all examiners.
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Unfortunately, incorporating an informed estimate of a defendant’s base rate
into a summary opinion about the risk posed by the defendant is a rare event
among examiners. As Kahneman (2003) has elegantly demonstrated, there is a
highly significant negative correlation between judgments of probability and base
rates (—0.63) and an almost perfect positive correlation between judgments of
probability and similarity (0.98), confirming “a bias of base-rate neglect in this
prediction task” (pp. 708-709). Kahneman’s (2003) studies support the attribute
substitution hypothesis, namely ‘“that respondents offer a reasoggi‘ﬁte answer to a
question that they have not been asked” (p. 709). Thus, if the déf"endamﬁm@ks like
(similarity) a class of sex offenders who pose high risk, the%dg& pro"ﬁ}bmty
must be high, regardless of the base rate,

In commenting on the insensitivity of people to b @‘}"ratqP Qmﬂse‘"f( (1996)
posed two responsible factors: remembermg the basete agd cons1dermg the

context does not appear to be relymg on n-relevaq n as'much as failing
to use relevant information, ignoring populatwn ete ;y and basing con-
cIusmns on selective and erroneous base rates. “' .

A related and relevant consideration 1s he
toward the mean, or toward average, is#4*n:
observed across all domains of human

remembering the base rate implies knowing the b 'a toblem in the SVP
rogen

, fallacy Regressmn
s Phativgh, statlsucal correction that is
B ey Failure to take regression
FOT in Judgments of violence

ness heuristic explams that we ten a%g@ ke ne
unusual outcomes will continue Zy.were the mean (ie., average). Reoff—
endmg sexually is a relatively i yme, whereas not reoffending sexually
1s the average or typical outc. gare inclined, however, to make nonregres-

$ipy (i.e., reoffending sexually is the ex-

The Risk-Mitigating Slgnzj‘igfz‘hb“i;@, of Age

SvpP leglslan@ tends to be applied to older sex offenders because such
legislation is genégafiyséiplied.to higher risk offenders after they have achieved
a lengthy criminal régordPand because such legislation is most often applied after
the offender"' ed a lengthy criminal record. Although the legislation is
" ‘<":¢ , this legislation does not recognize important matura-

pattem -nme rates decreasing with age for offenders who (a) lived in different
centuries, ?%) came from different countries, (c) differed with respect to age and
gender, (d) were at large in the community or incarcerated, and (e) comrmitted
different types of crimes. Even habitual criminals, defined by their intractability,
may begin to decline in middle age (Blumstein, Cohen, Roth, & Visher, 1986). In
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cross-sectional data on violent crime, including rape, compiled by the Federal
Bureau of Investigation in 1980, 1994, and 2001 (Office of Juvenile Justice and
Delinquency Prevention, 2004), prevalence rates increase to a peak in the mid-
to-late teens and then steadily decrease over age until the end of life (as cited in
Wollert, 2006).

Second, there are particularly good reasomns to questlon the notion that
sexually motivated behaviors of any type, deviant or conventional, would con-
tinue at the samé levels throughout a man’s middle years and igté®ld age. Such
an expectahon is at variance with the known facts of human, docugr@b}@gy and

ailablé; ‘testo§’i:erone

an (e.g.,
eptor sites may
on of testosterone

adulthood and thereafter decreases through the remain t.&:' 0! _%1,
i c

become less sensitive with age, so that the threshold conCelitfiti
necessary to maintain libido may increase with age (erm Bal
Furthermore, there is a general decline in mal sexualhy
lifespan, including intercourse and masturbanon 2.8 Rowl
man & Davidson, 1993); and sex offenders shomn’subst ;f';
strength of sexual arousal through the lifes %%éa oigthebmid-teens to old age

Hic %Barbaree, 2005; Kaemingk,

Hes ave specifically examined
cT a large range of age-at-release,
Hyctions in recidivism over the hfespan

Accordin gly, we would expect to see "' uctlo ﬁICCIdIVlsm in sex offenders

and these studies confirm subs .al, .

(Barbaree et al., 2003; Fazel, Sjéate

2002; Thomton, in press).
The samples of sex o

der _ th%ve been used in the development and
validation of the actuan,-

essment instruments have included a prepon-
""" -'. ould be reasonably argued that the use of the

actuarial 1nstmments is inappropfiate in estimating risk in the aging sexual
offender. Professignal standards guiding the use of psychological tests warn
against the use o ;;E{ FSnehuse may be discriminatory on the basis of age, race,
s, Gl arly, if recidivism risk decreases with age and if the

actuarial msmcnts ‘Eitimating risk were developed with young sex offenders,
then the 4 i 'ﬁs ments with older offenders could be considered to be

Tesponse ;'“ concems, Hanson (2005) studied the vahdlty of the
9 (Hh sﬁ & Thornton, 1999) with older sexual offenders, using data from

ngdo u'?’ nd fol]owed them after release from prison for an average of 7 years.
Results indicated that when controlling for Static-99 scores, recidivism risk
increased slightly between ages 18 and 30 years, then declined thereafter, such
that after age 41, recidivism risk was lower than at any previous age, and rates
declined thereafter with further increases in age. Average recidivism rates steadily
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declined from 14.8% in offenders under age 40, to 8.8% for offenders in their 40s,
7.5% for offenders in their 50s, and 2% for offenders age 60 or older. Among
offenders age 60 or older, the sexual recidivism rates were low even for those who
scored in the moderate—high range (4.8%) and the high range (9.1%) on the
Static-99. The interaction between age and Static-99 was not significant, meaning
that the amount of age-related decrease in risk was the same for all levels of risk.
Although the overall recidivism rates were lower for the older offenders Static-99
was equally effective in ranking the relative risk of both the yeun
offenders. Therefore, the Static-99 may be valid in older off 3 TS
offenders as to risk, but it is clear that the risk levels (% likelil yod) ugg ed by
the Static-99 are too high for older offenders. Hanson (20@5) conclud
offenders under 40, there was little justification for uing age 18T
expected Static-99 recidivism rates. For offenders over-§ @ i ﬁn acknowledged
that the Static-99 substantially overestimates expected risie. In the 4060 age
range, Hanson indicated that some adjustment mayzb8itizeessa
offer specific advice as to how to do it. & )

“ der the SVP laws,

having already served their criminal sentence, arW % 'g,nlr ages usually fall
within the age range of 40—60, in which sorsEsadin St "“tﬂ“to risk based on age is
appropnate, but in which there are no corﬁ%%mpted methods for examiners
to follow in adjusting risk. One respons% ould be gimply to refrain from using
actuarial instruments for older offenders¥A temat1
tute structured clinical judgment, syihea RS
ARA. In structured clinical Judgm enders are ranked in broad nsk catego-
ries (low, moderate, high) on rjgk-relesrfigiditnensions but an estimated proba-
bility of reoffense is not prov1de S
Sdtist reCidiyism risk downward after age 40 on the
If wé'yassume a linear decrease in recidivism
! irical studies would support such an assump-
tion), adjustments to actuarially. denved risk could be made depending on two
additional factors: the number of s the individual’s age-at-release exceeds 40
and the rate of decline in recidivism rates on an annual basis Hazard rates reﬂect
the decline in recith¥ism.rate
Year x + 1, etc.

y, examiners could substi-

)
5 xmpie;"f’lf actuarial assessment estimates that an offender’s risk for
recidi ver the next 5 years is 40% and he is 52 years of age (12 years over
sexually would be calculated as follows: Age-adjusted risk (%) = [Actuarially
derived risk (%) X .9gNumber of years over 40) "anq in the present example, 40% X
.981? = 31,39%. In this calculation, each subsequent estimate or risk is calculated
as .98 of the risk given for the previous year.
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Methodologies for Assessing Risk

Examiners are occasionally asked to opine about the approach or method used
in conducting their evaluation (cf. Hanson, 1998), such as guided clinical judg-
ment, research guided clinical judgment, or clinically adjusted actuarial approach.
Thus, it seems only proper to recognize formally with convenient names two
methods that reflect bad science.

H. G. Wells method of risk assessment. The H. G. Wells, thod of risk
assessment employs the services of a time machine to transport fhie ex iner back
in time to events as they were occurring 20 or 30 years ago.: tely
captured the risk posed at that time, the examiner reenters ﬁls“ﬁiﬁé’ machtne and
returns to present day, risk in hand. Translated, when w§ esumate;i@lﬁ%gt risk
based solely on long distant events, often for md1v1dua§‘-‘%at gﬁe been in prison
for decades, the result is likely to be inaccurate. *gt%‘

Long distant events are indeed informative; they g?%;lsa %V% how individuals
behaved in the past, and to a limited extent tha n 155useful today. It

would be erroneous, however, to assume that
rately reflects current risk (Douglas & Skeem, 20
been down for many years, change, whether it is ‘B g, sole
e
time (i.e., aging process) or on potentlall Sitiae ‘Considerations (e.g., the
inmate got married while in prison, theginmate hdgbeen in treatment while in
ificd) skills while in prison, the
ile in prison, a parent or
in prison, the inmate’s health
st be, taken into consideration. These
€hange may also reflect increased

] < based past conduct accu-

h an individual has

".‘m- e

significant other has died while the jfifdite has=Be
has deteriorated while in pnson ‘- Iy
considerations are not necessari
or sustained risk (e.g., the inm; te’ >

inmate attended school and acquired aWleeree g

behavior, etc.). In sum, fre; T

obvious risk-relevant changs tggt may have occurred over the past 10, 20, or 30

years. .

Cherry picking method of ri “éysessment. 'The cherry picking method refers

to selectwely harvestmg information that supports and confirms an a priori
i Skedictors are screened, either by formal reference to the

rmal reference to one’s memory, and those that

pertain to : and are selected. The flaw of such an approach is the
reliance ongfi Predictors, each of which may have no association with
recidivis nw weak, nonsignificant association with recidivism.

A5

saady . ason, Hanson and Bussiere (1998) admonished readers of their
meta-ana]y31 : i«d- pred1ct1ve accuracy of most of the vanables was also small

enced HHSVP hearings as support for commitment, have extremely low, or in
B&negative, correlations with reoffense. Both meta-analyses, Hanson and
Bussiere (1998) and Hanson and Morton-Bourgon (2005), found that a negative
clinical presentation was unrelated to sexual recidivism. The correlations from
Hanson and Bussiere (1998) and Cohen’s d values from Hanson and Morton-
Bourgon (2005) were very small for victim empathy, denial, and low motivation
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for treatment. Poor progress in treatment, assessed in Hanson and Morton-
Bourgon (2005), was also unrelated to recidivism. Although Hanson and Bussiere
reported a slightly higher correlation (.17) with “failure to complete treatment,”
by the authors’ own guide a correlation of .17 is considered small. If an item with
a correlation of .17 was used in isolation to predict sexual recidivism, the
usefulness of the item would be marginal at best. Additionally, from a practical
perspective the use of “failure to complete treatment” as a predictor implies that
there is a clearly -delineated procedure for completing treatme%tg&‘uh an expec-
tation would seem unwarranted for most of the SVP treatmexé&pro EART

Adjustment of ARA-Derived Risk Assessments xf’?ﬁ - ﬁﬂﬁ?w

Extending risk estimates. Extending or projecting k es?;imates beyond the
time penod reported for the particular scale is not pe
examiner is making the assumption that the shape of:thex -‘
the same if extended with additional data. In otherdh ords, 1f e r horted estimates
stop at 15 years and the examiner wants to extr late to 23%years, the examiner
is assuming that the shape of the failure curve wald rema ipe ssentially the same
if another 10 years of follow-up data had be fs

rel? Not only is that an
: agmtude of the potential error
will vary accordmg to the defendant d%ustment is applied to. For
' may take the defendant to

reduction. In this case, the
ure curve remains essentially

extrapolatlon is hkely to be incorregk PV

the same. )
Adjusting ARA scale estimafes

estimates from ARA scales, ;

ST nﬁ%ual ’s estimated base rate. Risk
on the known base rates for samples

the defendant differs markgt

1
estimated base rate that ap Sv

scale will overestimate risk. In theS& cases, can the scale estimates be ad_]usted for
the defendant? Thg_answer is, in principle, “yes, as long as the adjustment is
empirically basediZ THei ssugance industry, as an example, uses time-varying
factors to modify ofgadj K for clients all the time. In the insurance case, the

time-varying factors zlbullt into the mechanistic formula. In the SVP case, the

exam e is the empmcally derived modification of static risk
g factor of age, using hazard rates from Cox regression.

Ad]ustme{ﬁ% RA scores. Adjusiment is a familiar and somewhat unfortu-
effEfmathat is 'c‘éimmonly used by examiners in SVP heanngs, often to give
i fridcy to clinical judgment. Examiners opine that they used an

fagtuarial method, which included the selective identification of those risk
predictorSsfom a scale that apply to the case at hand (e.g., an examiner may report
three or fod#risk factors taken from the Static-99 without completing the full scale
and without identifying the origin of the risk factors). An alternative approach is
to adjust the results of the ARA scale using presumptively risk-relevant contem-
poraneous information. Both methods are highly problematic. In the former case,




| tapraid1/zdn-law/zdn-law/zdn00306/2dn2004d06g | mcquinne [ S=5 | 8/15/06 | 13:06 | Art: 2005-0288 [ |

24 PRENTKY, JANUS, BARBAREE, SCHWARTZ, AND KAFKA

ARA provides little more than empirical window dressing for clinical judgment.
In the latter case, the process of adjustment may constitute little more than adding
ARA input to clinical judgment. Because there is no standardized, uniform
procedure for adjusting static risk with time-varying factors, we are vulnerable to
examiner bias and subject to the same opacity that often characterizes clinical
judgment in the courtroom. The net result is that, once again, we may be dressing
up clinical judgment with actuarial.science.

s
Treatment Under Sexually Dangerous Person or @% %lr’jl!i
Commitment Law q;%,i” o

Although all of the SVP laws profess a treatment Purpose ityse
distinctly subordinate to the public safety—oriented purpése of j apac:tatlon The
Supreme Court, although acknowledging that treatmeﬁ%% some key consti-

tutional role in legitimizing SVP laws, has so far tele (a%;!;tolerance for
meager treatment efforts. The Court apparently , 1§§ a ¢Hmited) role for
treatment (Janus, 1997, 1998). The Court seex@ t a middle ground
position, indicating that the state may be obliggd to proviﬁe treatment that is
available for disorders that are treatable (cf I anus, the same token, the
Court clearly rejected the proposition that "ent is required to justify

in civil commitment is qu1te ambiguous. k we conchide that Hendricks is a police
power commitment, then in pohce power e‘%%x ts, treattnent may be a right
of those committed, but it is not agE i‘ commitment. The principal
objective is to protect society, nogto refis

Perhaps respondmg to this wiik judi 1%ccm, the implementation of these
laws has resulted in two areas o "3‘“1{;. ¥€d concern: prov1d1ng patently suboptimal

f JEtention.
Demonstrating Treatment Eﬁi

studles have demonstrated that cognitive-behavioral
CEss rec1d1v1sm in the gcneral populatlon of sex

civil commitment. In the Court’s SVP _]ur»f rudenc ﬁhe role played by treatment

y sey, and Iowa to 1 in Minnesota, 4 in Massachuseits, 6 in
feier than 20 in Washington, Kansas, Illinois, and Florida (Lieb &
_Th& only states that have released a sufficient number of com-
5f$5t0 permit a follow-up are Arizona (221), California (67), and

Beyo i4 the empirical demonstration of efficacy, it must be acknowledged that
there are nﬂﬁlerous roadblocks to effective treatment in civil commitment settlngs
First, the vast majority of those committed have not volunteered to be in the
program. Even if a relatively few, selected individuals are motivated to partici-
pate, the programs are often dominated by angry, litigious individuals who are in
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constant direct and indirect conflict with the staff. The staff in turn are often
confused about their role. Is it their job to make an honest attempt to treat these
individuals in the most effective way possible, thus enhancing their chances of
release? Or alternatively, is it their first responsibility to help ensure that their
charges continue to remain committed as SVPs? The conservative approach is to
set impossibly high standards for release and then to maintain that individuals will
be released as soon as they complete treatment. In this catch-22 world that is
absent of specific concrete goals and objectives leading inexont}ib*‘l? to program
completion, as long as an individual is committed, his treatmengiteam ﬁkprepare
a treatment plan for the coming year, and for as long as ‘the dfifiividiial has
recommended tasks listed on his treatment plan, he has ngfeomp eg%%atment
This conundrum goes to heart of this type of treatment ¥ S\‘Qg Hherapists
b, thff%gﬁuncmnal change

the former is the case. When confidentiality is rotected al '% clinicians play no
adverse role in the adjudication of release, the la i L s the cgse. There is certainly

elysbifered in prison with
ing over treatment records.
er an inmate is paroled or

p 13.5 oy

separates treatment evaluation by the
uated by an independent panel. &

Eifective treatment not onlya
skills by which to manage thei

Ry
at participants acquire a number of

cv1ance but also that they be given the

already exist, as was the" "”awj "Minnesota, locatmg a s1te for such a facility is
g _the programs have made any provision for the

carefully monitored gradual releat of a program participant into the community.
Understandably, staff are highly reluctant to risk a reoffense by a sexual predator
e 500 &%Jty However, this is the only way that a treated

offender can demortit t¥that’he has internalized his treatment.

secure fac:h "“*’s% ed with the overwhelming expense of committing just 1% of
SxugifendeVpopulation, the Texas Legislature devised an SVP statute
alfhi*and Safety Code-841) that mandates community-based treatment
ghzed supervision for released sex offenders who are so designated by
the courtsizThe treatment is funded by the state, and violation of conditions can
result in a ®lony conviction and subsequent return to prison. This system has the
potential to avoid the problems of distorted or simply inaccurate risk assessments
that might institutionalize a person for life. In a well-run program, the worst
outcome of a false positive assessment is that the released sex offender will have
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free treatment and closer supervision than he might otherwise receive. The
underlying assumption is that the offender can be controlled in the community,
and if the individual fails to meet his obligations, he is then dealt with through the
criminal justice system. Such an approach also avoids the manipulation of
treatment under patently suboptimal conditions for justifying civil commitment
and offers extraordinary monetary savings to the state. We offer no evaluative
judgment about the efficacy of the Texas program, only about the design of the
program. The Texas model is vulnerable to a charge of prefE ahty if the
conditions for release are difficult or impossible to satisfy. g“v

ﬁ‘uﬁ‘
4. ")
Best Practice Methodology: Recommqggathns %’ﬁ‘f"y
Mental Disorder and Mental Abnormality ?%@I

The mental disorder prong plays a central role j
moents. It is, moreover, a key point of contact be nl an
legitimacy, as we contend it does, it poses a gravezdanger to “3~ legmmacy of both
the law and the science and thus to the foundatigh, of this st w
strategy for controlling sexual violence. o L ol ¥

The tolerance by the legal system B¢ h 6‘?&1} idard and nonauthoritative
diagnoses suggests strongly that the lega system’ streliance on diagnostic testi-

mony is largely pretextual. This conclusidh is streng@ened by the central role that
the opaque and confusing concept of VI ]
We have separated our reco i gon§‘§ tended audience:

Professional associations. Becaugh buses or potential abuses in ren-
dering diagnostic opinions rep: W b Rulls of activities (almost exclusively)
of psychologists and because the f: as identified are applicable in all states
with SVP legislation, we stfongig recom: m nend that the American Psychological
Association appoint a tagky ; harged with the responsibility of developing
standards of practice for Pijehefogists in the SVP courtroom.

Courts. 'Testimony must® ol based on well-founded, empirically defensible
diagnostic principles, and the opmed classification must have a scxenuﬁcally
based relationshi B o reoffense nsk in sex offenders, in genera] and in the

t of commitment from the typical dangerous recidivists should
must develop a set of cntena for judging this dlstmctlveness

i

Researchers. We recommend development of a taxonomic system capable
of drawing risk-relevant distinctions among sexual offenders, with clear opera-
tional criteria for subtype assignment. Both reliability and validity of diagnostic
decisions would be improved dramatically, and along with it, there would be
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intelligible input to the SVP process. Further, the diagnostic categories should
have clear ties to the legal standards.

Examiners. Structured diagnostic interview rating instruments would im-
prove the reliability of Axis I and II psychiatric diagnoses as applied to sex
offenders. As a caveat, it is important to emphasize that psychiatric diagnoses
(and treatment) change slowly on the basis of new scientific data. Thorough
diagnostic assessment would need to incorporate clinical information garnered
through contemporary ratmg instruments based on the current s%ghﬁﬁc literature.
Retrospective chart review, although occasionally rich in detaﬁs is ;substx—
tute for direct clinical assessment that targets specific dlagnosgg;,ag_ﬁhcs

;
Risk Assessment é:%% V4
The ethicality of risk assessment decision makmg fstheen the subject of

some discussion (Grisso, 2000; Grisso & Appelb; . 1993 nlitwack, 2002),
though, in our estimation, not sufficient dlscussués 1111 l ¥in the realm of
indefinite detention, such as SVP proceedings. “the SVP urtroom, the stakes
typically are very high, involving liberty 1nteré’§_ts (for thy defendant), safety
interests (for v1ct1ms or potential victims), . amax pejing claims on scarce

inevitable, the search for the closest appf& the truth must be uncom-
promising. To that end, those who undéj akc the gisk of rendering judgments
about presumptive dangerousness must exeigj sn post care and use methods and
procedures that reflect the best Factiee. As-dbove, we have separated our

recommendations by intended ay

Professional associations. “ga ' W
priate professional associatio: wlis the American Psychological Association,
i -on31b111ty of developing standards of

dent’s nsk to reoffend should'ad dre
adjustments to the actvarial estirfrate, the use of dynamic risk assessment, the
format of the wx}fgen report and the langnage of the eventual testimony. We

further recommen el BNS.. ertification procedure that would establish and test
the knowledge bas e opinion-based efficacy of expert witnesses in SVP
proceedings. ki

Courts, I yld impose a set of requirements that will ensure full

tho) & be required to disclose and defend the estimated base rate for
it¥disclose both an estimate of static risk and an estimate of dynamic

procedures‘%r selecting candidates for commitment. Screemng should be done by
an independent entity with no vested interest.

Researchers. Researchers should develop a mechanistic integration of static
and dynamic risk predictors that yields a uniformly applied procedure for miti-
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gation or aggravation of static risk. They should develop separate life tables for
rapists, extrafamilial child molesters, incest-only offenders, and noncontact of-
fenders. And, they should begin examining other stable dynamic risk factors, such
as lifestyle impulsivity, which may have a high degree of risk relevance, be easily
assessed, and become treatment targets.

Examiners. The best practice method concludes that reliance solely on
clinical judgment is improper and, under forensic circumstances, arguably uneth-
ical. Grisso and Appelbaum (1993) endorsed the ethicality of risksi88essments that
are “based on actuarial indicators offering probability estimateg! futlgﬁ};ggolence
for persons manifesting various measurable characteristics’ %‘E@gﬁ%) i their
lengthy review of the large number of sitnations in whljgctuaﬂal Pr_-. tion is

demonstrably superior to clinical  prediction, Grove and ) ehl (1996EES ncluded

such matters [‘high stakes’ predictions] is not only UnsSCicR "éjt ‘and irrational, it is
umnethical” (p. 320). -

The same best practice method, however, ‘rﬂl in o%r opinion, rely
exclusively on the results of an ARA and wguld neve i%h owingly exclude
potentially critical, risk-relevant information that {l
last conclusion is made in full awareness of the, !g cefial; yf'“ ‘the contamination of

i

the findings of ARA with clinical ad]ustm ti 2
never be used to change the numeric scotg of the A N
used to defend and support one’s conclus‘,;ons that fhe current risk posed by an
individual is greater or lesser than Ay %% ;& by the ARA scale. Unfor-
T complish this task in a uniform,

i Manipylative use of the word adjustment

to wrap a climcal opinion in the¥ihantlS’of science. We strongly recommend that
the word adjustment only be use there is a clearly and precisely delineated
procedure that is systematiggily 4ppli

dynamic risk factors in "Gk u'. the current risk of individuals who often
committed their known sexﬁ% @ffenses many years, even decades, prior to the
evaluation. Indeed, we would argueithat best practice, at this point, conceptualizes
ense) as a nonlinear, dynamic event (Hufford, Witkiewitz,
AEERR2003). Thorough consideration of dynamic risk factors
yinfy’ an Overall risk assessment in the narrative conclusions
,“E}owded in the report (e.g., “although the client has a score
of 5 on thet 0 ge following dynamic risk factors mitigate the current
estimate this individual™).

Inco i “g dynamic risk into the conclusions and recommendations is

clinical$; ,ent by having the clinician start with an actuarial estimate of risk
and then'y alter it by examining dynamic variables. . .” (p. 100). This is not a
semantic difference. If the score from an ARA scale is simply incorporated into
a clinical judgment, absent any systematic, transparent procedure for doing so that
is recommended by the authors of that scale, we run the risk of nullifying the
advantage of objectivity achieved by the use of the scale. As Quinsey et al. (1995)
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noted, anchoring clinical judgment with mechanistic estimation of risk is not new.
Such a procedure was recommended by Gottfredson, Wilkins, and Hoffman
(1978) almost 30 years ago for discretionary decisions in parole and sentencing.
In sum, best practice demands the recognition and consideration of empirically
supported dynamic risk factors in the overall assessment of risk posed by SVP
respondents. This admonition, although well recognized in some quarters (e.g.,
Beech, Fisher, & Thornton, 2003; Douglas & Skeem, 2005; Dvoskin & Heilbrun,
2001), has not generally been heeded by examiners assisting i fﬂ?é‘i?adjudlcamn
of SVP status. %}’

tm
a

Treatment &

Effective delivery of treatment in SVP programs i fcntngg?l for two funda-
mental reasons. First, despite the rather tolerant approde Iﬁg@’n by many courts,
courts may lose patience with treatment programs jc_hat a@ i ntegnty Second,

AT onable control
over the growing populations, and concom1tant,ﬂ: owmg“e" ense, of SVP pro-
grams. To that end, we offer specific recommendZtions basegon well-established

professional standards, to advance the efficacy of Hgafment, that is provided under
the umbrella of SVP commitment. As abo ﬁﬁx@% parated our recomimen-
dations by intended audience: gf N

Legzslators and corrective services %;actmone% Treatment must be pro-

vided in the least restrictive therapeutic*¢nyiro t. Programs must establish
obJecnve measurable obtamable gatment's 'ﬁibsent clear goals, it is im-
Hs abpi it the risk-relevant impact of treatment.
| mugEEREY individualized treatment goals.
Treatment programs must respeC' i denua.hty within the security limits of the

program. To av01d obvmusﬁc BJHB‘-;“ tal staff must be removed from all tasks

ommunity and viable aftercare programs in the
community. Ongoing feedbac Cipgchanisms for evaluating the successes and
failures of the program are cntlcal Finally, empiricism must be integrated with
clinical practice affae

Examiners. ]

treatment, el as denial, mmumzatlon lack of empathy, low motivation, and
1Efi, that do not appear to be risk relevant (Hanson & Bussiere,
S=Morton-Bourgon, 2005).

Conclusion

We arcewitnessing, in dramatic relief, the unfolding of two outcomes in SVP
hearings: (a) the loss of the integrity of the adjudicative process with testimony
that is, at best, opaque, and, at worst, dissimulative; and (b) the loss of the
integrity of science itself. Like the king who appeared before his startled minions
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with transparent lack of attire, the fact finder is frequently confronted by expert
testimony that is energetic in spirit but naked in substance. Like the king, the
experts sport a well-tailored suit of opinions, which often are diaphanous. The net
result is an expensive process that has a veneer of legal and scientific polish but
ignores both the norms of a just society and the solid guidance that good science
could furnish. Both are critical ingredients for any successful battle against the
scourge of sexual violence.

The mental disorder prong plays a central role in legitimiziggBS'VP comunit-
ments. It is, moreover, a key point of contact between law andis 1enqeﬂ,11@r lacks
legitimacy, as we contend it does, it poses a grave danger to the: @%cy both
the law and the science and thus to the foundation of thistatutory mandgement
strategy for controlling sexual violence The tolerance leganiif"‘g tem for

fronglyzthat the legal sys-

tem’s reliance on diagnostic testimony is largely prete tialy This conclusion is

strengthened by the central role that the opaque @,@1 nﬁf‘\” % concept of VI
plays. )

Our fundamental recommendation is clear 'ﬂ crisp: SY

on good science. This is more than the generic pk; that coy

private parties. Vast sums are being spenfs .roceedmgs and programs. If
these resources are guided by pretex pseudoscience shaved and
extruded to fit a politically expedient app: c safety, we can expect less
than optimal return on our investme e, however, is a distinct risk

that the application of science itselfgiHF f,“- tBtted, that the opaque and transient
needs of SVP cases will warp itgfindingsnand,that the fact finder will be faced
with highly unreliable testimon¥g "In the mantle of science.

We fully recognize that in néffing this broad recommendation will require
the cooperatxon of all pat if @ SVP process. Courts, attorneys, and

careful translauon enfor Bf professional boundaries, and competent eval-
)¢ adversarial nature of the process must not be
of<good, or at the very least acceptable, science.
) ' survive Jud1c1a1 scrutiny because good science will embar-
rass the only poli ua"«.e &inhle.stance, maintaining the appearance of being tough
on sex offenders. M8ge Likely ﬁldges are simply ill equipped to discriminate good
from bad scggfc argicularly in the statistical arena. Judges may also occasion-

: Sciencgy, because they truly believe that mistakes in diagnosis,
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