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The “Liberation” of Federal
Judges’ Discretion in the Wake of
the Booker/Fanfan Decision: Is
There Increased Disparity and
Divergence between Courts?

Jeffery Ulmer, Michael T. Light and John Kramer

The US Sentencing Guidelines are among the most ambitious attempts in history
to control sentencing discretion. However, a major sea change occurred in Janu-
ary of 2005, when the US Supreme Court ruled in United States v. Booker and
Fanfan, that in order to be constitutional, the federal guidelines must be advi-
sory rather than presumptive. The impact of the Booker/Fanfan decisions on
interjurisdictional variation and sentencing disparity is an opportunity to exam-
ine the issue of whether the increased opportunity to sentence according to
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2 ULMER ET AL.

substantively rational criteria entails increased extralegal disparity. We draw on
a conceptualization of courts as communities and a focal concerns model of
sentencing decisions to frame expectations about federal sentencing in the wake
of Booker/Fanfan. We test these expectations using USSC data on federal
sentencing outcomes from four time periods: prior to the 2003 PROTECT Act, the
period governed by the PROTECT Act, post-Booker/Fanfan, and post-Gall v US. In
general, we find that extralegal disparity and between-district variation in the
effects of extralegal factors on sentencing have not increased post-Booker and
Gall. We conclude that allowing judges greater freedom to exercise substantive
rationality does not necessarily result in increased extralegal disparity.

Keywords sentencing; judicial discretion; federal courts; U.S. v. Booker
decision; U.S. v. Gall decision

The US Sentencing Guidelines, put into effect 1 November 1987, explicitly
strove to eliminate "unwarranted disparity” in sentences based on race,
gender, ethnicity (i.e., extralegal factors) as well to create more uniformity
across federal court jurisdictions. The architects of the guidelines specifically
“sought uniformity in sentencing by narrowing the wide disparity in sentences
imposed by different federal courts for similar criminal conduct by similar
offenders” (USSG, 2004: §1A1.1, p.s.: 2).

United States v. Booker (543 U.S. 220 {2005} and a joined case United States
v. Fanfan 542 U.S. 296 {2004}, hereafter Booker) ruled that the Federal
Sentencing Guidelines (hereafter, guidelines) would henceforth be advisory
rather than presumptive in federal sentencing. Subsequent decisions, especially
Gall v. United States (128 S. Ct. 586 {2007}), have also expanded federal
judges’ discretion. Many fear these decisions have brought increased “entropy,”
that is less consistency and uniformity, in sentencing between district courts,
and also increased unwarranted disparity based on the social status characteris-
tics of defendants (see reviews by Frase 2007; Hofer, 2007). Hofer (2007) argues
that if a primary goal of federal sentencing reform was a reduction of unwar-
ranted disparity, the impact of Booker on disparity is among the most important
questions facing sentencing policy-makers. However, a plausible case can be
made that despite the fact that the Guidelines are now advisory, federal
sentencing disparity may not change dramatically. Most judges who served pre-
Guidelines are no longer active, and their replacements may have become
accustomed to relying on the Guidelines as a benchmark (Kramer, 2009).

Examining the impact of Booker on federal sentencing disparity also is an
opportunity to address important theoretical issues. Sentencing practices have
long exhibited the tension between formally rational reform efforts designed to
promote uniformity and control discretion and substantively rational interests in
flexibility, individualized (and localized) sentencing (Savelsberg, 1992; Walker,
1993). However, the discretion to individualize sentences according to substan-
tively rational criteria also allows the potential for wide variation between
jurisdictions in sentencing severity and decision criteria as well as disparity
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between defendants on the basis of social statuses (Kramer & Ulmer, 2009). The
risk of unwarranted disparity is said to be the cost of allowing court actors the
discretion to individualize, and localize, sentencing and to consider value-based
or ideological sentencing criteria that are extraneous to sentencing guidelines.
The impact of Booker and its aftermath is an opportunity to examine whether
increased opportunity to sentence according to substantively rational criteria
entails increased disparity and increased between-court variation.

Engen (2009) noted the paucity of research on what happens in the wake of
the repeal or relaxation of presumptive sentencing schemes and called for
research that examines how the exercise of discretion is related to the structure
of (and changes in) sentencing laws and guidelines. By examining sentencing in
the aftermath of Booker and Gall, which dramatically loosened constraints on
federal judicial discretion, we are helping to address this issue. Using federal
sentencing data, we investigate:(1) whether variation in sentencing has
increased between district courts since Booker and Gall, (2) whether extralegal
disparity has increased on the basis of race/ethnicity and gender, and (3)
whether inter-district variation in the effects of extralegal characteristics has
increased. In doing so, we also account for the effects of several district court
characteristics that have been shown in pre-Booker research to be important
sentencing influences.

Research on Federal Sentencing Disparity

Research on punishment outcomes has been a major enterprise in criminology
and sociology, and there is a long tradition of research investigating sentencing
disparities along racial, ethnic, and gender lines. Reviews of state and federal
sentencing research show legally prescribed factors are the strongest predictors
of sentencing outcomes, but defendant social statuses often influence the likeli-
hood and type of incarceration, sentence length, and guideline departures, and
that court contextual factors both directly influence sentencing and condition
the effects of individual-level factors (e.g., Hartley, Maddan, & Spohn, 2007;
Johnson, 2005, 2006; Johnson, Ulmer, & Kramer, 2008; Kramer & Ulmer, 2009;
Mitchell & MacKenzie, 2004; Spohn, 2000; Zatz, 2000).

Much scholarly research on federal courts has assessed disparity among indi-
vidual offenders under the Guidelines prior to Booker (for a review, see USSC,
2004). These studies have often found small-to-moderate racial and ethnic
sentencing differences benefitting whites, though Guideline-relevant factors
exert much larger effects than offender status characteristics (e.g., Albonetti,
1997; Johnson et al., 2008; Mitchell & MacKenzie, 2004; Mustard, 2001;
Steffensmeier & Demuth, 2000; USSC, 2004). Research using pre-Booker data
has also shown that young minority males are particularly disadvantaged in
incarceration and sentence length decisions (Doerner & Demuth, 2010), that
defendant race, age, and gender influenced prosecutorial charge reductions
which in turn influence sentencing outcomes (Shermer & Johnson, 2010), and
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that the influence of race/ethnicity and gender on sentencing varies by judge
(Anderson & Spohn, 2010).

Pre-Booker research has detected considerable between-district variation in
sentence severity, practices surrounding guideline departures, and in the effects
of extralegal variables on sentencing, suggesting that federal district courts form
distinctive court communities (Feldmeyer and Ulmer, in press; Hartley et al.,
2007; Johnson et al., 2008; Kautt, 2002, 2009; Ulmer, 2005; Ulmer, Eisenstein,
& Johnson, 2010). However, with the exception of two recent USSC reports, all
of the published research reporting moderate extralegal federal sentencing
disparity is based on pre-Booker data and the overwhelming majority on pre-
PROTECT Act data. With the increase in judicial discretion post-Booker, such
extralegal disparities may have increased. Similarly, the significant pre-Booker
inter-district variation found in sentencing severity and in the effects of extrale-
gal factors on sentencing outcomes may have also increased, confirming the
fears of observers such as Richter (2008) that federal courts have become less
uniform in their sentencing behavior.

As noted above, what we know about post-Booker sentencing comes from two
reports published by the USSC in 2006 and 2010. The 2006 report showed that
the majority of federal cases continued to be sentenced in conformity with the
Guidelines, but that the rate of above-range, government-sponsored below-
range, and other below-range sentences increased. Multivariate analyses
showed that social status factors were moderately associated with sentence
length, but that their effects pre- and post-Booker were similar (USSC, 2006).
The report also examined conformity and departures by circuit and district from
2001 to January 2006 and concluded that regional sentencing differences have
been relatively stable. Likewise, commentary on the USSC report stated: “With
a little over a year’s experience under Booker’s new ‘advisory’ guidelines
regime, the cumulative results can be summarized as ‘much ado about nothing,
or at least much ado about not very much’” (Thompson, 2006, p. 269). Overall,
the 2006 report notes that disparity decreased in the PROTECT era, but
reverted back closer to pre-PROTECT act sentencing practices post-Booker.

However, the 2010 report (USSC, 2010), which included data up to FY 2009,
finds that race disparity has increased in the later post-Booker period, as compared
to the PROTECT Act period (the USSC 2010 report did not include the pre-PROTECT
years in their comparisons). Their models first replicated the analyses in the 2006
report with the newer data included, and then estimated a “refined model.” Their
“Booker report model” showed that blacks received about 2% longer sentences
than whites (not significant) during the PROTECT period, but that blacks received
7% and 10% longer sentences than whites in the post-Booker and post-Gall periods,
respectively. Their “refined model,” which did not control for criminal history,
but did break out black, white, and Hispanic defendants by gender, found that
black males received 5% longer sentences than white males in the PROTECT period,
but 21% longer sentences by the late post-Booker period. The 2010 report also
found that non-citizens were increasingly sentenced more harshly than the US
citizens and that gender disparity fluctuated across time periods.
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Our study goes beyond the 2006 and 2010 USSC reports in several important
respects. First, the reports focused on the overall effects of legal and extra-
legal factors pre- and post-Booker. We do this as well, but also focus on the
between-district variation in the effects of extralegal factors associated with
sentencing decisions. As suggested earlier, a key prediction is not just that
extralegal disparity will increase generally, but that its patterns will diverge
more among districts. This question has not yet been directly examined.
Thus, we examine the following questions by comparing sentencing outcomes
across four time periods: pre-PROTECT Act, post-PROTECT, post-Booker, and
post-Gall:

(1) Has inter-district variation in sentencing outcomes increased?

(2) Has disparity based on defendant social statuses (e.g., race/ethnicity,
gender, age, education, and citizenship) increased?

(3) Has inter-district variation in the effects of defendant social status factors
on sentencing increased?

(4) The aftermath of Booker/Fanfan: The re-empowering of federal judicial
discretion.

From 1996 to 2005, legal developments moderately expanded judicial sentenc-
ing discretion, then sharply restricted it, and then, culminating in Booker,
dramatically expanded it again. From 1987 to 1996, discretion historically rest-
ing with the judiciary was tightly constrained, and shifted to the prosecutor
(Stith & Cabranes, 1998). Congress continued restricting judges’ sentencing
discretion during this period, sending directives to the commission, and passing
mandatory minimums to be incorporated into the guidelines. Then, in Koon v.
United States (518 U.S. 81, 99-100 1996), the Supreme Court restored some
discretion to judges by establishing an "abuse of discretion” standard for appel-
late review of departures from the Guidelines. As a result, judicial “unguided”
downward departures more than doubled between 1996 and 2001 (Stith, 2008).
Congress sought to counter Koon with the Feeney Amendment to the PROTECT
Act of 2003 (Pub. L No. 108-21, 117 Stat. 650, 667), which replaced the "abuse
of discretion” standard for Guideline departures with a “de novo” review and
directed the commission to reduce departure mechanisms. In our analyses, we
refer to the former period as the “pre-PROTECT Act” and the latter as the
“PROTECT” or “post-PROTECT Act” period.

The Booker decision in 2005 ruled that mandatory guidelines violated the
sixth amendment’s guarantee of the right to a jury trial. Judges could not
constitutionally assess “real offense” conduct that increased sentences on
factors not considered at trial by a jury. The court’s solution was that the Guide-
lines would become advisory only. Judges must consider the Guidelines, but
their discretion was returned to at least pre-PROTECT Act, though not to pre-
Guideline levels. Stith (2008, p. 1426) states: “In a dramatic exercise of judicial
power, Booker undid the Feeney Amendment, limited the power that inheres in
prosecutors in a regime of mandatory sentencing rules, and counteracted the
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centralizing impulse of Main Justice.” In our analyses, we refer to this period as
the “post-Booker” era.

Subsequently, the court enhanced judges’ discretion restored in Booker by
clarifying the meaning of “advisory” in Rita v. United States (127 S. Ct. 2456,
2487 2007), where it ruled that federal appellate courts may but are not
required to presume Guideline sentences to be reasonable. Consequently,
sentences outside the Guidelines cannot be automatically regarded as unreason-
able. In Gall v. United States (128 S. Ct. 586 2007), the court rejected appellate
case law finding that the greater the departure from the guidelines, the more
extraordinary the justification necessary for the departure. What is more, the
court in Gall held that district judges may not automatically presume the Guide-
line range to be reasonable and must “make an individualized assessment based
on the facts presented” (Gall v. U.S., 128 S. Ct. 586 2207 pp. 596-597, our
emphasis). In Kimbrough v. United States (128 S. Ct. 558 2007), the court ruled
that in crack cocaine cases, judges could reasonably conclude that Guideline
sentences were not reasonable in an individual case. Although both defendants
and the government maintain the power to appeal federal sentences, in the
wake of Booker the standard of review now relies on the “reasonableness” of the
sentence, and an "“abuse of discretion” standard, rather than correct application
of the guidelines. Following similar procedures of the USSC, in our analysis, we
refer to the 2008-2009 period as the “post-Gall” period.1

Legal observers have had different reactions to these developments. US
Attorney General Eric Holder (2009) noted that the uniformity and the control
of judicial discretion, per se, do not guarantee justice: “The desire to have an
almost mechanical system of sentencing has led us away from individualized,
fact-based determinations that | believe, within reason, should be our goal.”
However, prominent US Attorney John Richter (2008, p. 340), presenting a view
held by many other federal prosecutors, argues that “Post-Booker sentencing
threatens equal justice under law.” Richter (2008) fears that the wake of
Booker, Gall, and Rita will reduce sentencing consistency between district
courts and increase unwarranted disparity. Furthermore, the dissenting opinions
of Justices Stevens, Thomas, and Scalia in Booker each noted that Congress
clearly intended to restrict judicial discretion in order to curb unwarranted
disparity in federal sentencing and argued that the court majority’s remedy of
making the Guidelines advisory would jeopardize that goal.

Does the Return of Substantive Rationality Bring Greater Disparity?

Savelsberg (1992) argued that the Guidelines imposed a regime of strict formal
rationality overtop a sentencing process which was traditionally permeated with
substantively rational considerations (see also Kramer & Ulmer, 2009). The

1. The post-Gall period includes December 2007 (when the decision was handed down) through
September 2009. See “Data” section for further details.
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flexibility inherent in substantive rationality is also said to permit the possibility
of bias, discrimination, and unwarranted disparity (Ulmer & Kramer, 1996). It is
exactly this flexibility inherent in substantive rationality that has increased post-
Booker. After Booker, federal prosecutors still retain considerable discretion in
the charging and plea agreement processes, and the initiation of substantial
assistance departures, though Booker and subsequent decisions may have
changed the distribution and exercise of local prosecutors’ pre-conviction and
pre-sentencing discretion in as yet unknown ways. However, the key point for
our analysis is that these decisions have indisputably increased judges’ sentenc-
ing discretion relative to the pre-PROTECT and PROTECT eras (Stith, 2008), and
with such discretion, their opportunities to exercise substantive rationality.2
This opportunity may open the way for increased extralegal disparity, as well as
greater inter-district “entropy” in federal sentencing, in which different federal
courts sentence similar cases in increasingly different ways.

The focal concerns perspective argues that sentencing decisions are structured
by court actors’ interpretations of three substantive focal concerns of punish-
ment, each embedded in a local court context: (1) defendant blameworthiness,
(2) protection of the community/defendant dangerousness, and (3) practical
constraints and consequences (see Kramer & Ulmer, 2009; Steffensmeier &
Demuth, 2000; Steffensmeier, Ulmer, & Kramer, 1998). The subjective assess-
ment of focal concerns makes it likely that stereotypes and biases based on race/
ethnicity or other extralegal defendant characteristics such as gender, age,
education, and citizenship, could influence the sentencing process, given a
context where such stereotypes are prevalent (Kramer & Ulmer, 2009). If assess-
ments of focal concerns are shaped by attributions based on extralegal statuses,
the return of substantive rationality and judicial discretion post-Booker would
see increased unwarranted disparity.

The influential “liberation hypothesis” of legal discretion is also relevant
here (Kalven & Zeisel, 1966; Smith & Damphousse, 1998; Spohn & Cederblom,
1991). This hypothesis argues that extralegal influences on legal decisions
increase as the opportunity for discretion increases, and vice versa. In the after-
math of Booker, the liberation hypothesis would imply that the influence of
extralegal variables on sentencing should become greater post-Booker/Fanfan
as well. If judges become “liberated” in their discretion relative to past restric-
tions, they might exhibit a greater tendency to consider extralegal factors,
resulting in greater social status disparities.

2. Savelsberg (1992), among many others, predicted that the Guidelines would not in fact reduce
extralegal sentencing disparity, but would “hydraulically” displace it to earlier stages in criminal
processing. Recent commentators have also used disparity in pre-conviction prosecutorial practices
to question whether presumptive guidelines systems have been as successful as claimed (Bushway and
Piehl 2007). On the other hand, Hofer (2007) argues that the advisory guidelines system created by
Booker, by shifting some discretion back to judges, may have reduced disparity by permitting judges
to adjust for differences in prosecutorial practices. Furthermore, Stith (2008) argues that regardless
of how prosecutorial discretion might have changed post-Booker, Booker has re-empowered judicial
discretion, and may have enabled judges to check prosecutorial sentencing influence (Stith, 2008).



20:29 7 March 2011

Jeffery T.][Pennsylvania State University] At:

Downl oaded By: [ U ner,

8 ULMER ET AL.

Court communities are said to exhibit different, locally varying substantive
legal rationalities and interpretations of focal concerns that influence sentenc-
ing outcomes and processes at least as much as formal policies and legal struc-
tures (Engen, Gainey, Crutchfield, & Weis,. 2003; Kramer & Ulmer, 2009;
Savelsberg, 1992). Extralegal disparity is therefore said to be localized and
context-dependent (Johnson et al., 2008; Kautt, 2009; Kramer & Ulmer, 2009;
Ulmer & Johnson, 2004). The relaxation of Guideline constraints post Booker
therefore might exacerbate variation in sentencing between districts, resulting
in greater “entropy” in federal sentencing, as observers such as Richter (2008)
fear. As Stith (2008, p. 1427) puts it: “Once again, sentencing is to a significant
extent a ‘local’ event. After Booker, the Sentencing Commission and Main
Justice may still be calling signals but the decision makers on the playing field—
judges and prosecutors—need not follow them.”

However, plausible alternative views about the impact of Booker exist. For
example, Reitz (2005) predicted that the Guidelines would continue to strongly
govern federal sentencing in the aftermath of Booker and noted that the deci-
sion did not reinstitute the level of judicial sentencing discretion that existed in
the time before the Guidelines. Further, inter-district variation in federal
sentencing existed prior to Booker and might change very little as a result of
Booker. In a similar vein, Wooldredge’s (2009) analysis of long-term sentencing
trends under Ohio’s sentencing guidelines found general stability in sentencing
patterns over time with respect to racial and gender disparity. Based on his
findings, Wooldredge (2009) speculated that Ohio’s recent shift to voluntary (as
opposed to presumptive) guidelines would likely produce few substantive
changes in disparity.

Moreover, many features of the federal justice system might promote coer-
cive, mimetic, or normative isomorphism (DiMaggio & Powell, 1983) and mili-
tate against local court variation. Perhaps the Guidelines themselves, and the
national-level training, guidance, and discourse surrounding them, serve a norm
setting function, even post-Booker. After close to 20 years of sentencing under
the Guidelines, perhaps district courts have come to rely on them to codify and
formalize definitions of focal concerns which are incorporated into court
communities’ culture and sentencing practices. Guidelines would thus be a
force encouraging normative isomorphism between courts (DiMaggio & Powell,
1983; for similar arguments regarding state sentencing guidelines see Kramer &
Ulmer, 2009; Ulmer, 1997). Furthermore, Main Justice continues to be a potent
force for coercive isomorphism and thus Guideline adherence in the practices of
local US Attorney’s offices, including sentencing recommendations in plea
agreements.

In addition, the expectation that local variation and disparity will increase
post-Booker assumes that discretion and substantive rationality inevitably carry
the cost of unwarranted disparity and that social status characteristics inevitably
will color the assessment of focal concerns of sentencing. Recall, however, that
later extensions of the focal concerns model do not predict that disparity based
on defendant social statuses is inevitable, but rather is context-dependent
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(Kramer & Ulmer, 2009; Ulmer & Johnson, 2004). If court decision-makers do not
link status stereotypes to particular focal concerns, this model would not predict
disparity linked to those statuses.

Extending this reasoning, judges inhabit a normative environment that
communicates concern about the possibility that social status characteristics
might unfairly bias sentencing decisions. Eighteen years of sentencing under the
presumptive Guidelines might have established a normative environment of
heightened sensitivity to unwarranted disparity. Such a norm setting function by
the Guidelines might put a brake on any tendency for unwarranted disparity to
increase, even if the Guidelines’ formal power to constrain sentencing is
relaxed. This might be especially true of racial/ethnic disparity, which has been
the subject of much legal and policy discourse (especially as related to drug
offense sentencing), and around which awareness might be heightened.

Data

The data come from the US Sentencing Commission’s Standardized Research
Files. Consistent with the USSC’s report on the effects of Booker, we utilize four
time periods: (1) cases sentenced in the pre-PROTECT Act period which includes
fiscal year 2002 (1 October 2001-20 September 2002) and fiscal year 2003 through
April of 2003;3 (2) cases sentenced in the post-PROTECT Act period which
includes the second part of fiscal year 2003 (see footnote 3) and fiscal year 2004
through June 2004, which corresponds with the Supreme Court decision in
Blakely v. Washington* (decided 24 June 2004); (3) cases sentenced in the post-
Booker period (January 2005 through November 2008);5 and (4) cases sentenced
in the post-Gall period (see footnote 5). Consistent with previous research, we
exclude all immigration offenses because they are handled differently than other
federal crimes (Steffensmeier & Demuth, 2000; Ulmer et al., 2010). Districts with
comparatively large numbers of immigration cases commonly employ “fast
track” programs designed to expedite such cases (Bowman, 2003). Also, over half
of all immigration offenses are for “unlawfully entering or remaining in the U.S.”
(see §2L1.2 in U.S. Guidelines Manual), with which the US citizens cannot be
charged. Therefore, in order to properly compare citizen and non-citizen
sentences, these cases should be removed from the analysis. The unit of analysis
is each sentenced case, and we limit the universe to cases sentenced in 89 of the
nation’s 94 federal districts (excluding the US Virgin Islands, Guam, Puerto Rico,
the Mariannas, and the District of Columbia).

3. Seven months of fiscal year 2003 were prior to the effective date of the PROTECT Act (1 October
2002-30 April 2003), and five months were after (1 May 2003-30 September 2003).

4. In Blakely v. Washington, the Supreme Court invalidated a sentence imposed under Washington
State’s guidelines, ruling it violated the defendant’s rights under the sixth amendment. We remove
the period between the Blakely and Booker decisions to remove any potential Blakely effects.

5. The Booker decision was decided in January 2005. Therefore, our post-Booker period consists of
parts of fiscal year 2005, 2006, 2007, and 2008. Only October and November of FY 2008 are included
because Gall was decided in December, which marks the beginning of our post-Gall period.
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Dependent Variables

Our analysis examines two dependent variables for each of the four time
periods: (1) the likelihood of an imprisonment sentence and (2) the length of
sentence. The first dependent variable is a measure of whether an offender was
sentenced to a term of incarceration (1 = yes and 0 = no). The second depen-
dent variable is the sentence length ordered for each offender (capped at 470
months).® Our dependent variables differ from that used in the USSC 2010
report in that we only use terms of imprisonment in our analysis, whereas their
analysis includes months of alternative confinement including home detention,
community confinement, and intermittent confinement.”’

Since the sentence length variable is very positively skewed and regression
diagnostics indicated problematic standard errors, we follow previous research
and use the natural log of sentence length as our dependent variable. Logging
the sentence length, and then re-transforming the regression coefficient by
taking its antilog (Hannon, Knapp, & DeFina, 2005)8 allows us to more substan-
tively examine the proportional differences in sentence lengths associated with
our variables of interest. In all tables the untransformed coefficients are
presented; however, throughout the text of the paper we discuss the effects
from our independent measures using the antilog transformation, which reports
the proportional difference in a one-unit increase in our independent measure
at the mean of the dependent variable (Agresti & Finlay, 2009; also see footnote
8 for an example).

Independent Variables
Individual level

Consistent with prior research, we control for the Guideline recommended
sentence. In our sentence length models we include a measure of the presump-
tive sentence equal to the minimum months of incarceration recommended by

6. We follow the protocol of the USSC and cap the sentence length at 470 months. This is done to
“reflect life expectancy of federal criminal defendants more precisely and to provide more accurate
length of imprisonment information” (USSC 2009: Appendix A).

7. While it is certainly important to research extralegal disparities in these other forms of confine-
ment, we argue that sentences of home detention (and other forms of confinement) are qualita-
tively different from time in prison to the point where such sentences should not be analyzed as
equivalent forms of incarceration.

8. Researchers in criminology commonly interpret the effects in a semi-logged model directly as a
proportional effect. However, this yields results that are somewhat difficult to interpret substan-
tively. For example, a coefficient of 0.05 for black offenders means that blacks receive 5% longer
sentences in logged months. Taking the antilog of this coefficient, subtracting 1 and multiplying by
100 {([eo'05 =1.0513] - 1) x 100} yields the proportional difference between whites and blacks in
sentence months at the mean of the dependent variable. If the mean sentence length is 60 months,
the interpretation is that black offenders receive sentences that are roughly 3.1 months (60 x
1.0513 = 63.07) longer than white offenders.
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the sentencing guidelines after adjusting for any mandatory minimum trumps
(Albonetti 1998; Engen & Gainey, 2000; Johnson & Betsinger, 2009; USSC, 2004).
This measure incorporates the offense severity level, criminal history and
accounts for statutory sentencing provisions (i.e., mandatory minimum
penalties) that affect the final presumptive sentence. As with sentence length,
we cap the presumptive sentence variable at 470 months and take the natural
log to reduce positive skewness.? In our models of incarceration, we recoded
this variable to create a presumptive disposition measure which is coded 1 if the
guidelines recommend that the offender be imprisoned and coded 0 if the
guidelines recommend probation. All other measures are identical across
incarceration and sentence length models.

While criminal history is included in the presumptive sentence measure, we
follow previous research (e.g., Albonetti, 1998; Doerner & Demuth, 2010;
Johnson & Betsinger, 2009; Johnson et al., 2008; Ulmer, 2005; Ulmer et al.,
2010) and include an additional control for the offender’s criminal history
score.'® We also control for the type of conviction offense with a set of dummy
variables (drug, violent, fraud, firearms, and other offenses, with property
offenses as the reference category). We further control for two case character-
istics: whether the offender was detained prior to sentencing, coded 1 if the
offenders were detained and 0 otherwise and whether the individual was
convicted by trial, coded 1 for a trial conviction and 0 otherwise. Our analyses
also include dummy variables for whether the defendant received an upward,
downward, or substantial assistance (5K1) departure (coded 1 for these depar-
tures and 0 otherwise).

Gender is captured with a dummy variable (females = 1), and age with a
continuous variable. Race and ethnicity are coded through a series of dummy
variables for black non-Hispanic offenders, Hispanic offenders (of any race), and
non-Hispanic offenders of “other” races, with white non-Hispanic offenders
serving as the reference. We also include a dummy variable for citizenship, with
non-citizens coded as 1. Education is captured with four separate dummy vari-
ables: less than high school, high school graduates, some college, and college
graduates as the reference.

9. A constant of 0.1 is added to all zero values for the presumptive sentence variable but not the
sentence length dependent variable. Taking the log of zero would exclude these values from the
analysis. This is appropriate for the dependent variable because we want to analyze only those
offenders who actually received a sentence length. The zeros are retained in the presumptive
sentence variable (by adding 0.1 to all 0 values) because we want to retain those cases where an
offender’s minimum sentence was 0 month, but she/he still received a prison sentence.

10. The inclusion of criminal history did not result in problematic collinearity with the presumptive
sentence measure (the correlation between logged Guideline minimum and criminal history across
the years is .35). Moreover, its inclusion is consistent with previous analyses of federal sentencing
decisions (Johnson et al., 2008; Ulmer, 2005; Doerner & Demuth, 2010; Johnson & Betsinger, 2009;
Ulmer et al., 2010), and with the USSC’s (2006) Booker report. We estimated models where we did
not include criminal history with presumptive sentence. The effect for race increased when criminal
history was not controlled, but it did so similarly across time periods.
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District level

Several district level (level 2) factors have been found in pre-Booker research to
affect federal sentencing practices (Anderson & Spohn, 2010; Johnson et al.
2008; Kautt, 2002; Spohn and Fornango 2009; Ulmer et al., 2010). However, the
fact that there are only 89 district units of analysis put a premium on parsimony
in the inclusion of level-two predictors, so we limited our selection to those
factors that would best control for the caseload composition and case process-
ing features of courts. We thus include the following four district-level
measures for each time period: (1) district courts’ substantial assistance depar-
ture rate; (2) district courts’ non-substantial assistance downward departure
rate; (3) district caseload per judge per year; and (4) district mean final offense
levels. The latter variable attempts to control for the average severity of
offenses processed by the court, and thus their aggregate caseload’s potential
to produce severe sentences.

Our research questions necessitate (1) simultaneously examining individual-
level and district-level effects, (2) determining whether between-district
variation in sentencing outcomes increased post-Booker, and (3) whether the
inter-district variation in the effects of extralegal variables increased post-Booker.
We utilize hierarchical logistic regression models to examine the incarceration
decision hierarchical linear models to assess the sentence length decision. The
desirability of using hierarchical models for analyses of between-court variation
in sentencing and case processing outcomes has by now been established in a
number of studies (e.g., Britt, 2000; Fearn, 2005; Johnson, 2006; Kautt, 2002;
Kramer & Ulmer, 2009;; Ulmer & Bradley, 2006; Ulmer & Johnson, 2004; Ulmer
etal., 2010; Weidner, Frase, & Schultz, 2005; Wooldredge & Thistlethwaite, 2004).

Our hierarchical analysis utilizes random coefficient models, with all individual-
level variables centered around their group (district) means, to examine variation
both within (i.e., individual level) and between district contexts. This kind of
group mean centering in random effects models typically provides comparable
results to fixed effects’ models (Allison, 2005). In addition, our random coefficient
models allow us to examine individual- and district-level variation in sentencing
outcomes and between-district variation in individual level predictors of interest
(i.e., the effects of extralegal variables)."!

11. Whether or not analyses of sentencing length outcomes requires controlling for a selection bias
for the incarceration decision is a contentious issue in sentencing literature (see Berk, 1983; Bush-
way, Johnson, & Ann Slocum, 2007). To ensure the robustness of our findings, we ran our sentence
length models both with and without a Heckman two-step correction factor, using Stata 10. For the
purposes of the Heckman correction, we attempted to find exclusion restrictions and estimate an
incarceration (selection) model that was substantively different from the sentence length model
(this selection model was also more parsimonious than the in/out model presented). This was diffi-
cult, since the majority of the variables that predict imprisonment also predict length. In each way
we ran the Heckman correction, the racial and ethnic effects, and those of certain other variables,
were greater in size in corrected models in each time period because they affected incarceration
decisions more than sentence length decisions. However, the corrected results showed the same
patterns in effects across the time periods.
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Results

Our analytical strategy proceeds as follows. First, we assess the degree of inter-
district variation incarceration and sentence length decisions across our four
time periods: pre-PROTECT Act, the PROTECT Act period, post-Booker, and the
post-Gall. To do this, we examine descriptive statistics as well as unconditional
models that show the amount of variation in incarceration and sentence length
decisions that exists between individual cases versus between district courts.
Second, we assess the extent to which the effects of predictors of imprisonment
and sentence length, especially extralegal variables, have changed across the
four time periods. Specifically, we compare coefficients from the four separate
time periods using z-tests (Clogg, Petkova, & Haritou,. 1995; Paternoster,
Brame, Mazzerolle, & Piquero, 1998). Finally, as part of our analysis, we assess
the extent to which inter-district variation in the effects of extralegal variables
on imprisonment and sentence length has increased by comparing variance
components for these variables across time periods.

Table 1 shows the descriptive statistics for the dependent and independent
variables for the four time periods. Since the passing of the PROTECT Act the
average prison sentence has steadily increased, going from 66 months pre-
PROTECT to 72 post-PROTECT, and to about 76 months in the Booker and Gall
periods. Moreover, since the Booker and Gall decisions’ offenders are slightly
more likely to be sentenced to a term of incarceration (87% post-Booker
compared to 85% in the periods prior). These trends match the increase in the
average presumptive sentence, which went from 64 months to 68, then to 75
and 77 months during this time.

The rate of within-range sentences in the pre-PROTECT era was nearly 66%,
which rose to 71% after the passing of the PROTECT Act, and then fell to 60%
and 54% in the Booker and Gall periods, respectively. As the rate of within-range
sentences dropped, there was a corresponding increase in upward departures
and downward departures (non-substantial assistance). Upward departure rates,
while still low, increased from 1% pre-PROTECT to 1.8% in the post-Gall era. As
might be expected, downward departures decreased after the passing of the
PROTECT Act, going from 13% to 9%, only to increase substantially to 20% post-
Booker and 25% post-Gall.'2

Thus, while it appears that judges have taken advantage of their new “free-
dom” from the guidelines, this does not necessarily mean that uniformity in
sentencing decisions has decreased during this time. Therefore, to examine
whether this decline in within-range sentences has yielded greater between-
district variation, we turn to the results from our unconditional models.

12. This increase is likely overstated because “fast-track” departures and other “government-spon-
sored” departures from 2003 onward are included within the “other downward departures” cate-
gory. The USSC did not begin separating downward departures into government sponsored downward
departures and other downward departures until 2003.
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Unconditional Models

Table 2 shows unconditional models (hierarchical models with no predictors) for
the four time periods for both the incarceration and the sentence length deci-
sions. In all models there is evidence of significant variation between districts.
Important for our purposes, however, is the extent to which Booker and Gall
may have changed the degree and nature of this inter-district variation. To
examine this question we calculate intraclass correlations for the sentence
length models in all time periods which report the amount of between- versus
within-district variation.

If courts have become less uniform in their application of the guidelines post-
Booker and Gall, we should see an increase in the proportion of the variation in
sentence length existing at the district level. However, the results in Table 2 do
not show support for those who argue that Booker and Gall will result in
decreased uniformity. Indeed, we see that the percentage of the sentence
length variance accounted for at the district level is very similar across time
periods. While the PROTECT act did appear to reduce the level inter-district
variation compared to the pre-PROTECT period (5.8 versus 6.6), do too did the
Booker decision (5.2% compared to 5.8% and 6.6%). This is an interesting finding
considering that Booker has arguably been the greatest expansion of judicial
discretion in the guidelines era (Stith, 2008). This result may suggest that during
the uncertain period in the wake of Booker judges were even more reliant on the
guidelines. And while Gall appears to have increased the level of inter-district
variation slightly (up to 6.3%), it should be noted that this is still less than the
level in the pre-PROTECT era. Thus, it appears that inter-district variation in
sentencing has changed little after Booker and Gall. If anything, there is slightly
less variation between districts in sentencing lengths compared to the pre-
PROTECT period. The next sections examine whether extralegal disparities have
increased as a result of Booker and Gall and also whether the level of inter-
district variation in these disparities has changed over time.

Effects on Incarceration across Time Periods

Table 3A shows hierarchical logistic regression models of whether an offender
was incarcerated regressed on offender characteristics, case processing factors,
offense categories, Guideline factors, and district-level processes for each of
the four time periods. All effects are expressed as odds ratios. The last four
columns of the table show results for z-tests for the equality of regression coef-
ficients (Paternoster et al., 1998) across time periods.

In nearly every time period there is a consistent pattern of results for extra-
legal disparities which is consistent with previous federal sentencing research—
black and especially Hispanic offenders are more likely to receive incarceration,
female offenders are significantly less likely to be imprisoned compared to men,
and non-citizens are far more likely to be incarcerated compared to their citizen
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counterparts. However, the results in last four columns suggest that, with the
exception of the findings for Hispanics, which show significantly stronger effects
in the post-Gall time period, none of the effects for extralegal variables changed
as a result of Booker or Gall. Thus, there is no evidence that overall age, racial,
gender, education, or citizenship disparity has increased in incarceration
outcomes since the Booker and Gall decisions. There is, however, some evidence
that Hispanics are more likely to be incarcerated post-Gall compared with the
previous time periods.

Overall, the results from the incarceration analysis are much more notable for
their similarities than their differences. In every time period the guideline factors
had the greatest effects. Interestingly, one of the only effects that did change in
the later time periods was the effect of presumptive disposition, which actually
shows a stronger effect in the wake of Booker and Gall. In other words, the recom-
mendation by the guidelines matters most in the post-Gall period at a time when
judges were most “liberated” by the constraints of the recommendation.

Finally, the results of our level 2 predictors are consistent across our models.
In each time period, districts which had higher mean offense levels and higher
caseloads per judge were more likely to imprison offenders. Perhaps unsurpris-
ingly, districts which were most likely to depart downward from the guidelines
showed lesser odds of incarceration. However, only the district-level rate of
substantial assistance departures showed significant effects in all periods.
There were no significant differences in any of the district-level effects,
though, across the time periods.

Inter-district Variation in Incarceration Effects

The random effects in Table 3B provide information about the degree to which
the effects of select predictors vary across districts. That is, in the analyses in
Table 3A, these coefficients were allowed to vary randomly between districts,
and the variance components (and their standard deviations) capture the
between-district variation in their effects. First, there is evidence of significant
variation in effects across district courts for the measures of age, race, ethnic-
ity, gender, and citizenship across at least two of the time periods. However, in
only one case the degree of inter-district variation has appeared to have
increased substantially—the Hispanic effect. Whereas this effect shows no
significant inter-district variation in the pre-PROTECT and post-PROTECT eras,
there appears to be a higher degree of variation between districts in the effects
of Hispanic ethnicity on imprisonment following the Booker and Gall decisions.
For most other effects, however, the results in Table 3B show that there are
either similar levels of inter-district variation (age and citizenship follow this
pattern) or slightly less variation (race and gender follow this pattern). For
example, whereas the race effect shows significant inter-district variation in
the first two time periods, the trend has been toward decreasing levels of inter-
district variation in the latter two periods. By the post-Gall period, the race
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effect is relatively stable across district courts. In other words, racial disparity
is actually less context-specific following the liberalization of judicial discretion
by the Booker and Gall decisions. The weight of the evidence suggests that the
differences in sentencing practices across districts that are not attributable to
individual-level case factors have either been stable or mattered less in the
Booker and Gall eras. Whether similar trends are found for our sentence length
analysis is examined in the next section.

Effects on Sentence Length across Time Periods

Table 4A allows us to assess whether extralegal social status-based disparity
increased post-Booker and Gall in sentence lengths and whether inter-district
variation in such disparity also increased. All independent measures are the
same as those in Table 3A with the exception of the presumptive sentence vari-
able, which is now a continuous measure equal to the minimum number of
months recommended by the sentencing guidelines (logged).

Similar to the results from our incarceration models there is a consistent
pattern of results regarding extralegal disparities—black and Hispanic offenders
receive slightly longer prison sentences (roughly 2-4 percent longer sentences),
female offenders receive significantly shorter sentences compared to men,
education matters little, and slightly longer terms of incarceration are given to
non-citizens net of legally relevant controls. Regarding racial disparity, taking
the antilog of the coefficients in the models shows that African Americans
receive sentences that range from 2% to 4% longer across time periods.
However, the length effect for blacks is significantly smaller in the post-Booker
and Gall periods era compared to the pre-PROTECT period. In other words, our
models show that the liberalization of judicial discretion has resulted in signifi-
cantly less racial disparity compared to the pre-PROTECT era.

Hispanics receive about 3% longer sentences in the pre-PROTECT period,
receive sentences that are not significantly different than whites’ in the
PROTECT era, and receive sentences that are about 3% longer than whites’ post-
Booker and Gall. However, none of the Hispanic effects are significantly differ-
ent from each other across time periods. In contrast to the incarceration
models, there is no evidence that Hispanic disparity has increased following
Booker or Gall.

Consistent with the majority of prior research in state and federal sentenc-
ing, women receive significantly shorter sentences than men across time peri-
ods. However, the gender effect is actually significantly less in the post-Gall
period than in either the pre-PROTECT or PROTECT period. The effects of
education on sentence length are negligible in nearly all time periods, and none
of these effects appear to have changed over time. Also, there is a slight
tendency for non-citizens to receive about 2% longer sentences in the post-
Booker and Gall time periods, but this effect is not significantly different across
any of the models.
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There are interesting post-Booker and Gall differences in the sentencing of
particular offenses. While offenders sentenced for drug, violent, firearms, and
other offenses all received longer prison terms compared to property offend-
ers both before and after the passing of the PROTECT act, these offense-type
differences waned considerably following the Booker decision and have disap-
peared completely in the post-Gall period. This could arguably be considered
evidence of the kind of increased uniformity that the guidelines initially
sought to foster because there are no significant sentencing differences
among different types of offenders once relevant legal controls are intro-
duced. In other words, the severity of the crime and its circumstances as indi-
cated by the Guideline minimum is what appears to matter most, not the type
of crime.

In addition, defendants do not appear to be penalized as much for more
extensive criminal histories, at least net of the presumptive sentence, in the
wake of Booker and Gall. Each increase in the criminal history score was associ-
ated with about a 5% increase in sentence length in both pre-Booker periods,
but only a 3% increase in the post-Booker and Gall periods.

Some key case processing factors also exhibited interesting differences across
time, and these differences do not support the notion that Booker has brought
an increased tendency for federal courts to weigh extra-Guideline factors more
heavily in sentencing. First, notable “trial penalties” are evident in every time
period, which supports prior research on the effects of trial conviction on
federal sentencing (Ulmer et al., 2010). However, these trial penalties are nota-
bly and significantly smaller in the post-Booker and Gall periods than in either
of the two earlier periods (note also that the trial effect is net of the effect of
substantial assistance departures or acceptance of responsibility—the latter is
captured by the Guideline minimum). Thus, net of Guideline-relevant factors,
defendants who go to trial and lose are apparently penalized notably less in the
post-Booker and Gall periods than in earlier periods. Furthermore, those
detained before sentencing receive significantly longer sentences across time
periods, but this tendency has not increased post-Booker.

One final individual-level factor that is noteworthy is the pattern found for
the presumptive sentence measure. Similar to the results for presumptive dispo-
sition in the incarceration models, the effect of presumptive sentence is consid-
erably and significantly stronger following the Booker and Gall decisions
compared to the earlier two time periods. Thus, rather than disregarding the
guidelines after Booker and Gall, judges appear to actually be more reliant on
their recommendations.

Finally, similar to the incarceration results we find that some of our district-
level measures significantly predict sentence length outcomes. Specifically,
offenders sentenced in districts with higher mean offense levels receive longer
prison sentences net of their own criminal conduct. Offenders sentenced in
districts with higher rates of substantial assistance and other downward depar-
tures, on the other hand, receive slightly shorter prison sentences. Our caseload
measure does not appear to affect offenders’ sentence length outcomes.
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Furthermore, none of our district-level effects appear to have changed as a
result of Booker or Gall.

Inter-district Variation in Sentence Length Effects

Finally, Table 4B shows the variance components for the random effects of our
predictors of interest. Almost all of these effects display significant between-
district variation in each time period. That is, the effects of race, ethnicity,
gender, etc. vary significantly between districts in each time period. The
square root of the variance component provides a between-district standard
deviation of the slopes for these predictors of interest. For example, in the
pre-PROTECT period, the black-white sentencing differences vary by .053, such
that blacks in districts whose race effects are one standard deviation above
the mean effect face sentence lengths that are about 10% greater than whites,
while in those districts whose race effects are one standard deviation below
the mean effect, blacks’ sentences are about 1% shorter than whites. In the
post-Booker and Gall periods, the standard deviation of the race effect is .028
and .04 respectively, less (but not significantly so) than the inter-district varia-
tion in the race effect pre-PROTECT Act. In other words, there is less, not
more, variation between districts in the extent to which race influences
sentence length. That we find significant variation in the effects of extralegal
predictors coincides with several previous multilevel studies of federal
sentencing focusing on the pre-PROTECT period (Johnson et al., 2008; Kautt,
2002). However, in no instance do these extralegal effects display significantly
more between-district variation in the post-Booker and Gall periods than they
do in prior periods. In fact, in separate analyses (not shown) we ran z-tests to
compare whether the variance components were significantly different across
time periods.13 These results showed that the level of inter-district variation in
the effects of extralegal factors had either not changed as a result of Booker
and Gall (the most common finding), or had decreased substantially in the
post-Booker era compared to the earlier two time periods. We found no
evidence that inter-district variation in effects were significantly greater in the
Booker and Gall periods. Thus, the findings from Tables 4A and 4B suggest that
extralegal effects have not increased in the wake of Booker and Gall, and
there does not appear to be increased inter-district variation in the effects of
extralegal factors on sentence length.

13. The estimated variance components are assumed to have an asymptotic normal distribution
with a standard error in line with the general principles of maximum likelihood. Because the z-
test is designed to compare two estimates with normal distributions from independent samples
(Paternoster et al., 1998; see also Clogg et al., 1995); it is appropriate to use this method to
investigate the extent to which the level 2 variance is significantly different across time periods.
We calculated the standard errors of the variance components using the full maximum likelihood
option in HLM. We thank D. Wayne Osgood for his suggestion that the z-test could be used in
this way.
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Discrepancies with the Findings of the USSC 2010 Report

Finally, our findings are congruent with the USSC’s 2006 report on sentencing in
the aftermath of Booker, but they contrast with their 2010 report, which finds
that black-white disparity has increased in the later post-Booker period, partic-
ularly for black males, and that non-citizens are sentenced increasingly harshly
in the late post-Booker and Gall periods. For the post-Gall period, their
“Booker report model” found a 10% black-white sentence length difference,
and their “refined model” found a 21% length difference between black and
white males.

A full comparison of our results with the USSC 2010 report is beyond the scope
of this article. However, in another paper, we present a replication of the USSC’s
findings and a set of alternative analyses that make different assumptions and
modeling strategies (Ulmer, Light, & Kramer, in press). In general, the differ-
ences between our findings and the USSC 2010 report largely stem from our two-
stage modeling procedure where we assess incarceration decisions separately
from sentence length decisions, whereas the USSC 2010 report combined these
decisions into one ordinary least squares (OLS) model. This alternative analysis
also presents an extensive discussion on the extent to which disparity in substan-
tial assistance and non-substantial assistance departures has increased post-
Booker and Gall. In connection with our multilevel analysis here, we also
assessed whether disparity in non-substantial assistance departures, including
judge-initiated departures, changed following Booker and Gall, and we exam-
ined the degree of inter-district variation extralegal effects in these latter peri-
ods. Our findings were generally consistent with those reported above. The
weight of the evidence suggests that extralegal disparities in such departures
have changed little in the wake of Booker and Gall, and the degree of inter-
district variation in these effects is also largely unchanged.

Conclusions

If a primary goal of federal sentencing reform was a reduction of unwarranted
disparity, the impact of the Booker decision on extralegal disparity is among the
most important empirical questions facing sentencing policy-makers (Hofer,
2007). Indeed, US Attorney General Eric Holder (2009) emphasized the need for
such research in recent remarks to Congress. This study answers the call for such
research. The aftermath of the Booker decision provides an opportunity to exam-
ine what happens when legal decision-makers are released from relatively strong
formal rational decision-making constraints, and are given more room to base
their decisions on substantively rational criteria. Thus, we partially answer
Engen’s (2009) call for research that investigates the relationship between
changes in sentencing policies and changes in the use of discretion. Does
increased freedom to individualize and localize sentencing lead to greater extra-
legal disparity and greater entropy in federal sentencing (see Richman, 2008)?
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In general, increased discretion and room for substantive rationality have not
resulted in greater extralegal disparity, at least up to FY 2009. Extralegal differ-
ences have generally not increased in either the post-Booker or the Gall period,
especially compared to the pre-PROTECT Act period. In fact, gender and race
differences in sentence length are slightly, but significantly, smaller post-
Booker compared to the pre-PROTECT period, and most of the effects of other
extralegal characteristics have changed little in the incarceration decision.
There is evidence, though, that Hispanic incarceration disparity has increased in
the post-Gall period. Furthermore, inter-district variation in sentencing has not
increased significantly post-Booker or Gall. Federal district courts vary substan-
tially in terms of the effects of certain extralegal variables on sentencing, but
there is no greater variation between districts in these extralegal effects post-
Booker and Gall than before.

We are not arguing that there is no extralegal disparity, or that federal
district courts do not vary widely in their sentencing patterns, their propensity
to deviate from the Guidelines, or the way they allow extralegal and/or non-
Guideline factors to influence sentencing. These features of federal sentencing
have been established by previous, pre-PROTECT Act research (e.g., Albonetti
1997, 1998; Doerner & Demuth, 2010; Johnson et al., 2008; Kautt, 2002;
Mustard, 2001; Steffensmeier & Demuth, 2000; Ulmer et al., 2010) and are
confirmed here, including for the post-Booker and post-Gall periods. However,
disparity and local variation do not appear to have increased long term in the
aftermath of Booker, at least up to FY 2009.

Federal courts do seem to be sentencing particular offenses, especially drug
and violent crimes, to shorter prison terms than prior to Booker, even when not
deviating from the Guidelines. This is not surprising given the very prevalent
view among federal judges and other commentators that the drug Guidelines in
particular were too severe. Indeed, a 2006 survey of federal court actors found
that 77% of federal judges in the sample felt that current drug guidelines were
“too harsh” (Ulmer & Light, 2010). Federal judges may be using their new discre-
tion to depart and “correct” what they see as overly harsh Guideline sentences,
much like Pennsylvania judges studied by Kramer and Ulmer (2009) who were
faced with increased state guideline sentences for violent offenses.

Federal judges may also be using a variety of other substantively rational
criteria to inform their assessments of focal concerns in such departure deci-
sions. For example, Hofer (2007) notes that employment, drug and alcohol
dependence, age, family/community ties, and mental and emotional conditions
are cited in a larger portion of cases after the Booker decision than they were
before. Given our findings, it seems that greater freedom for judges to consider
such substantive rationality, and to use their own interpretations of focal
concerns in sentencing, needs not result in greater extralegal disparity or
greater between-district variation, at least within the confines of an overall,
now-advisory Guidelines regime.

An implication of the liberation hypothesis is that disparity will be greater in
situations which allow greater discretion. By extension, a major policy change
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that increases the discretion of judges to individualize and localize sentences
should be accompanied by increases in extralegal disparity. Disparity would be
the price of allowing greater substantive rationality in decision-making.
However, in the wake of the liberation of judges’ discretion by Booker and Gall,
federal judges seem no more likely than before to consider extralegal factors in
their sentencing decisions. Thus, the notion that substantive rationality and
extralegal disparity are inextricably linked may be simplistic.

Two sets of reasons might explain why levels of disparity and local variation
have not increased post-Booker: (1) a norm setting function of the Guidelines,
as they have become embedded in the organizational and legal culture of
federal court communities and (2) it is unclear why there would be an increased
linkage of focal concerns of sentencing to defendant social statuses post-Booker
and Gall. First, as Reitz (2005) observed, the Guidelines continue to structure
federal sentencing in the aftermath of Booker—courts must continue to calcu-
late them, judges must consider them and must provide legally defensible
reasons for deviating from them. In this regard, the federal Guidelines now have
a legal status similar to many state sentencing guidelines (Kramer & Ulmer,
2009). Thus, the Guidelines are still likely a force of normative isomorphism
(Scott, 2008). A survey of federal judges conducted in 2006 provides some
suggestive evidence in this regard. Even after the Booker/Fanfan decision, 56%
of federal judges surveyed agreed or strongly agreed with the statement
"Congress has spoken and | have sworn to uphold what they have done” as a
reason for conforming to the Guidelines (Ulmer & Light, 2010).

This raises the questions of how sentencing guidelines constrain discretion,
and whether they need to be mandatory to do so. Evidence exists that a major
reason Pennsylvania’s guidelines, which were never mandatory, changed
sentencing practices and seem to have reduced disparity over time is because
they became embedded in local court communities as legitimate and taken for
granted decision-making tools (Kramer & Ulmer, 2009; Ulmer, 1997; Ulmer &
Kramer, 1998). Likewise, it may be that the Guidelines continue to be the domi-
nant consideration in federal sentencing because they continue to be useful as
uncertainty reduction tools. What have federal judges done when constraints on
their sentencing discretion were loosened? The evidence here shows that they
largely still followed the Guidelines and in fact may be even more reliant on the
recommendations from the guidelines as evidenced by the fact that the effect of
presumptive sentence post-Gall is larger than in all other time periods. Also, 62%
of judges surveyed agreed with the statement, “I think the Sentencing Commis-
sion has done a pretty remarkable job, when you think about all the different
crimes and putting sentences to these crimes” (Ulmer & Light, 2010). These
pieces of evidence suggest that judges still regard the Guidelines as useful
normative and practical tools for reaching sentencing decisions. Most of the
time, it is probably easier for them to follow the Guidelines than not to do so.

Third, the focal concerns model of sentencing argues that social statuses
affect sentencing only to the extent that they affect the assessment of blame-
worthiness, community protection, and practical constraints/consequences. If
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federal court decision-makers inhabit a normative environment that communi-
cates concern about the possibility that social status characteristics might
unfairly bias sentencing decisions; they may be wary of linking such status char-
acteristics to focal concerns, at least in an obvious and visible manner. This
might be especially true, for example, of racial/ethnic disparity, which has
been the subject of much legal and policy discourse (especially regarding drug
sentences and the crack/powder cocaine disparity, culminating in the Supreme
Court’s decision in Kimbrough), and around which awareness might be height-
ened. The predictions that extralegal disparity would increase post-Booker
would seem to imply that many federal judges exhibit a latent propensity to
make defendant social status-based attributions regarding focal concerns, and
that this propensity was only held in check by mandatory Guidelines. Likewise,
the prediction that inter-district variation would increase post-Booker and Gall
assumes that local federal courts exhibit a propensity to ignore sentencing stan-
dards set in Washington, DC, and only the restrictions of presumptive Guidelines
held this propensity in check. Our findings raise questions about both of these
assumptions, at least so far.

Our study is certainly not the last word on the impact(s) of Booker and its
aftermath on federal sentencing. For example, previous research has shown
that racial and ethnic disparities are more pronounced for drug offenses (Stef-
fensmeier & Demuth, 2000; USSC, 2004) and that the joint effects of several
social status characteristics (i.e., young-black-male offenders) are larger than
the independent effects of any one of these characteristics alone (Doerner &
Demuth, 2010). Future research should evaluate sentencing outcomes post-
Booker and Gall for specific types of offenders and specific offenses (e.g., young
minority males and drug offenses) pre- and post-Booker.

Relatedly, perhaps the chief limitation in our study is our inability to address
disparities that might occur in earlier stages of case processing, such as charging
and conviction processes. We framed our research question as evaluating how
Booker and Gall affected judges, since the relationship between judicial
sentencing discretion and the Guidelines was the focus of Booker and follow-up
decisions. However, we also recognize that prosecutors have always played a
crucial role in federal sentencing, especially under the Guidelines (see also Bush-
way & Piehl 2007). Offenders’ exposure to Guideline punishments is to a great
extent (but not totally) a product of prosecutors’ charging decisions and the plea
agreement process, in which negotiated stipulations about Guideline-relevant
conduct and offense-specific behavior (which raise or lower the final offense
level) are commonplace (Ulmer, 2005; Ulmer et al., 2010). It has been long
recognized that changes in sentencing schemes affect the distribution of discre-
tion among court actors (Engen, 2009; Reitz, 1998). It may be that federal pros-
ecutors’ decisions and behavior in the charging and plea agreement process have
changed significantly in the wake of Booker and Gall, and changed in non-uniform
ways. Our lack of pre-sentence stage data means that we may be understating
overall disparity and inter-district variation due to prosecutors’ charging
decisions and plea agreement behavior (see Klepper, Nagin, & Tierney, 1983).



20:29 7 March 2011

Jeffery T.][Pennsylvania State University] At:

Downl oaded By: [ U ner,

POST-BOOKER/GALL SENTENCING 35

Some 2006 survey data from federal judges, Federal Public Defenders, CJA
Panel attorneys are suggestive regarding some ways federal prosecutors might be
adapting to the post-Booker environment (Ulmer et al. 2008; Ulmer & Light,
2010). Respondents report three notable post-Booker developments in plea
agreements: (1) a 10% increase in the practice of the US Attorneys’ offices requir-
ing defendants to waive their rights of appeal, (2) a 10% increase in the prevalence
of including stipulations about relevant conduct-/offense-specific behavior and
a 2% increase in explicitly specifying the final offense level as part of the plea
agreement, and (3) a 12% increase in the frequency with which defense attorneys
enter “open” guilty pleas (pleading guilty without a formal plea agreement). On
the one hand, the first and second developments suggest that US Attorneys’
offices may be more frequently trying to more explicitly structure plea agree-
ments to constrain judges’ post-Booker sentencing discretion. On the other hand,
the increase in open pleas suggests that defense attorneys may be becoming
bolder in avoiding negotiations with prosecutors and relying on the sentencing
discretion of judges in hopes of obtaining below-Guideline sentences. A similar
use of open pleas by defense attorneys to circumvent prosecutors and gamble on
judicial leniency was been found in case processing under Pennsylvania’s guide-
lines (Ulmer, 1997). Future research should explore how prosecutorial and
defense practices have adapted to the post-Booker regime.

The Booker era has loosened the restrictions on judicial discretion, and has
arguably empowered judges in relation to prosecutors (Stith, 2008). Some
proposed remedies would rein in judicial discretion and transform the Guide-
lines into a system of mandatory minimums. These remedies rest on fears of
increased extralegal disparity and between-district variation therein if
constraints on judges are relaxed. However, we find little evidence of the
increased extralegal disparity or district-level entropy away from Guidelines
that many commentators have feared.
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