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INTRODUCTION

Foreign interest in American judicia indtitutions is widespread. Y ou may have aready been
asked to travel to aforeign country to assst in some aspect of itsjudicia system or you may be
interested in doing s0. The Internationd Judicid Relations Committee of the Judicial Conferenceisthe
principa coordinating entity for these activities within the federd judiciary. The Committee has
prepared this pamphlet in order to help inform you about foreign judicid systems and to offer advice on
what you should do before you go to aforeign country and what you should expect once you get there.
Although directed primarily a those going to aforeign country, the suggestionsin this pamphlet can dso
help judges and court personnd who are asked to brief foreign delegations visiting the United States.

The Committee believes there is much to be gained when United States judges and court
personnel work with foreign counterparts, ether by hosting them in this country or by providing
technicd assstance in foreign countries. Such contact serves three important goas.

. It helps foreign judicid and legd officias understand aspects of U.S. legd indtitutions
that they may wish to adapt to their circumstances at home, becoming dert to problems
they will want to avoid;

. It helps us learn from reform efforts in other countries things that may benefit our own
system; and
. It broadens knowledge among and between legd and judicid systems as countries

increasingly interact with each other legdly, socidly, paliticaly, and economicdly.

The Committee stresses that the primary obligation of the United States Judiciary is to its own courts
and litigants, to managing our caseloads and administering our courts. Still, judges have found that with
careful management of their time, they can accept occasiond invitations to assst other countries while
continuing to honor their primary obligations at home.

GETTING INVOLVED IN FOREIGN JUDICIAL ASSISTANCE

How Requestsfor Such Assistance Come About

Y ou may be asked by an agency of the United States government, an internationd organization,
aprivate organization, or aforeign government, to provide some kind of assstance. The assistance can
take many forms—speaking at a conference; meeting with smal groups of judges, lawyers, academics, or
other government officiads, providing direct technicad assstance such as training judges how to function
under anew procedure or helping develop and implement anew court organization; or some combination
of thesethings. Once you arein aforeign country, your



hosts may seek to use your expertise a number of different ways, more than you may have expected they
would.

Those seeking ass stance may have obtained your namethrough severa possible sources, including
word-of-mouth. Some organizations contact members of the Internationa Judicid Relations Committee
or staff of the Adminigrative Office or Federd Judicia Center for suggestions. All three of these entities
have access to a data bank the Center maintains of judges and federd court officias who have expressed
interest in such service. If you would like to be included in the data bank, you should contact the
Interjudicid Affairs Office at the Federd Judicid Center. The Internationd Judicia Relaions Committee
is congtantly informing government contractors of the existence of the database so that they may access
judges with specia skills or interests in particular areas to participate in their programs.  Committee
members are fairly knowledgeable about most rule of law activities taking place in the internationa arena
and make an effort to match federal judges with these projects. Y ou should dso fed freeto let members
of the Committee know of your interest in rule of law work.

Severa public and private organizations, domestic and internationa, have becomeinvolved inlaw
reform projects around the world. United States agencies, such as the United States Agency for
Internationa Development (USAID) and internationa lending organizations, such as the World Bank,
provide funds for such projects. These organizations may provide funds directly to organizations in the
foreign countries or to United States contractors or non-profit organizations that either have or establish
offices in those countries. (The non-profits are often referred to as NGOs, or "non-governmenta
organizations'.) The persons managing those projects often turn to United States judicia personnd for
assstance. The State Department’ s Bureau of Education and Culturd Affairs and Office of Internationd
Programs (formerly in the United States Information Agency, known as USIS or the United States
Information Service, abroad) asks United States judges and others to make short-term vidts to foreign
countries, usudly to speak about aspects of the American legd system. Foreign governments, directly or
through in-country organizations, may aso contact United States judges seeking their assistance.

Both the government agencies and the private organizations that they fund tend to be saffed by
development specidistswith degreesin the socid sciences or management, many of whom have spent time
working abroad in American foreign aid projects. Lawyersare occasiondly on staff, but of course, active
judgesare not and few if any retired judges serve full-time. Someformer court officias, however, may be
more extensvely involved in these organizaions.

Funding and Other Arrangements

If you are gpproached to assst onarule of law project, you should keepin mind afew basic ethicd
rules. Firg, private organizations submitting bidsfor grantsor contractsfor foreign projects may ask to list
you as a consultant or as part of the project team. If your schedule will dlow you to participate, you may
certainly indicate that you will assgt the organization if it wins the contract. To beef up its gpplication,
however, the organization may wish to assart that you areexclusively availableto that organization (in other
words, "Only if you select us, will Judge Smith be available



to work on the project.”) That would definitely be ingppropriate. Thus you should make it clear, on the
record, that you are available to assst any legitimate organization that can use your skills, subject to your
other commitments. To enter an exclusve arrangement to assist one legitimate organization but not
others—or to alow an organization to imply such an arrangement—could lend or gppear to lend the
prestige of the third branch in a competition for funds.

Second, be certain that any funds you accept fal within the applicable codes of conduct and
datutes governing outside income. 'Y ou may receive payment or reimbursement for your travel, lodging,
medls, and incidental expenses. But compensation for your services is not permitted.

Findly, the Judicid Conferencestrave regulations for United States judges require you to report
offidd, non-caserelated travel you undertaketo the appropriate chief judge. Thisrequirement isonemore
reminder that you should only undertake foreign judicial assstance projects if you can do so without

neglecting your primary obligations.
WHAT KINDSOF HELP FOREIGN JUDICIARIES MAY BE SEEKING

A core question—one that often does not get the close attention it deserves—is precisely what
should American judges be giving to these projects. This question requires considerable reflection.

The Rule of Law Concept

The"ruleof law" concept goesback to the 1960s, when it was known as"law and administration.”
It later took on such names as "adminigtration of justice,” then "law and development,” and sincethe early
90s"rule of law.” The am has aways been to help other societies establish dependable legd indtitutions
and lega codes. But the approach has varied over theyears. Inthe 1960s, the conventiond thinking was
that training foreign lawyersto think like American lawyers might be productive. Hence, going into foreign
law schools and experimenting with such American concepts as the case method of teaching, was tried.
In time, however, Americans arrived at the view that they might not hold the key to wisdom in every
instance and that they might not dways know well the cultures with which they were dedling. The focus
therefore shifted considerably. Currently thethinking isthet itisimportant to includethe host country inthe
decison-making process as well as in formulating any plans for reform and development.  Americans
should be availableto offer their own experience as an example—but not a"moded” (unlessthe host country
choosesiit to be)—for possible ideas and formulation. Indeed, there is an important perspective to bear
inmind. With the exception of afew African countries and India, the legd systems of most developing
nations are based on the civil law traditions of France, Germany, Spain or Portugd. These countries are
activeinther own rule of law programs and have anumber of ideas asto how the devel oping nations might
improve their legal systems. Their modes may have equa or greater gpplicability to the Stuation of agiven
country than the United States moddl.



Avoiding Pitfalls

A United States judge becoming involved in arule of law project should give careful thought to
what he or sheis getting into—especialy if you are being asked to do something more than give lectures
or participate in a conference. Even in those ingtances, but especidly in the case of a sustained effort to
modernize ajudicid system or ingtitute anew process or procedures, it isimportant to understand precisely
what the project is asking of thejudge. Will thejudge be asked to speak about American legd indtitutions
in generd? Are there specific areas—such as commercia law, ADR, bankruptcy law, crimina
procedure—that the judge will be asked about? Within these areas, are there sub-areas that are of
particular interest? Will the judge be involved in developing the project? Enlisting host country support?
Implementing it?

The judge, in other words, may bewading into afairly amorphous project and needsto be careful
aswhereto sep. But help isavailable. One can get agood idea of how judges have functioned in rule of
law projectsin the past by consulting trip reports of those who have beeninvolved. Thesereportswill give
some idea of how different judges in different settings have performed and what experience they have
brought to bear on the projects. Many of these reports are available to federa judges through the
Adminidrative Officeof the United States Courts. Thesereportsmay be obtained by contacting the Article
111 Judges Divison a the Adminigrative Office.

WHAT YOU SHOULD KNOW BEFORE YOU GO AND WHAT YOU
SHOULD EXPECT ONCE YOU GET THERE

Usudly you will be asked to participate in aforeign assstance project because of your experience
and what you know about the United States judicia and lega systems. However, you may aso find that
your hosts want to know things abouit this country with which you arelessfamiliar. 'Y ou may aso find that
conceptswith which you are comfortable do not dways provideacommon basisfor discussonwith foreign
judges and lawyers and court personnel. This section of the pamphlet contains some suggestions about
how to prepare for your visit.

Basic Facts about the U.S. System

Suppose you are asked to go to acountry to lecture on bankruptcy law to aid the implementation
of anew commercia code but find once you get there that what your hogts redlly want to do iswrest the
finanaing of thejudicia system from theminitry of jugtice. What your host may in fact want to know, then,
is how the operating budgets of courts are determined in the United States.

While you cannot anticipate every question—and can aways promise to send back information
when you return—you may wish to brush up on the following topics and source materias:



the structure of the federal and state courts, number of judgeships,
adminidrative support sysems

relative caseloads of federa courts, state courts, dispositive stages
budgeting for the federa courts and operating Statistics

court governance and case management

selection and discipline of Sate and federd judges

Constitution of the United States

Getting Sarted as a Federal Judge (1997)

Code of Conduct for Judges

The Federa Judicid Center and the Adminigrative Office can provide you smple charts in some basic
languages (e.g., in Spanish and Russian) about aspects of the U.S. judicid system which you may wish to
make into transparencies for overhead projection or insert into power point presentations (if you know
equipment for either will be available where you are going).

Different Termsand Concepts

Evenif you spesk the language of your host country, you ought to be avare that somelegd terms,
literaly trandated, will not convey precisaly what you wish to convey because of different legal concepts
and orientationsin other countries. For example:

U.S. judges use the term "court” to refer both to individud judges who prepare for and
supervisetriasand dso groups of judgeswho hear apped sregarding lega errors. In other
countries, "court” may describe only the highest judicid body (the "supreme court of
justice”), while"tribund" refersto other judicia bodies. But in some countries, thereverse
istrue. "Court" isasnglejudgetrid court, "tribund" is a collective appellate bodly.

"Trid" and "gppellate’ courts can mean different thingsin countriesthat do not have "trids’
and in which the appelate function is not error correction. "Firg-ingance” tribunas may
consder evidence and decide the case and one or more "second-instance tribunals' may
essentidly replicate the process.

Our notion of a"trid" may be unknown to your hogts. Judges in many countries do not
receive evidence in aconcentrated trid. In those countries, judges receive evidence only
by written submissions, not through ora proceedings, and do so over



an extended period of time. Thejudge then writesan opinion. Juriesare most likely non-
exigent.

. In the United States, "sentence” describes a punishment. But in many other countries, it
more or |ess describes what we mean by ajudicid "opinion."

It isnot necessarily the end of the matter for atrid judge to be described in the language of the host
country as a"first instance tribunal.” Use of explanatory phrases may sometimes be preferable, e.g., "I'm
atrid judge. In the United States, that means | preside over ord hearings a which lawyers present
evidence, and | aso try to be sure that cases come to trid promptly; thet is, we hold a hearing or try to
resolve the case some other way."

I nformation about the Host Country

If you are part of an extended rule of law project, detailed information about the host country and
itslega sysem will be essentia to enable you to fully appreciate the Stuation. On the other hand, you may
only be in the country for a brief period to participate in a conference or give afew lectures. Regardless
of the purpose of your visit, you will undoubtedly find it helpful to learn what you can about the country in
generd, not only for your own persond enrichment but adso to guide you in your work and to provide the
background for ameaningful trip report that will assst othersin the United States who may make smilar
vigts|later on.

Where to begin? The suggestions that follow are based on the collective experience of a number
of judges and court officids who have worked on foreign judicid reform projects in the recent past.

About the Country in General

There are many printed guidesto countries of the world, such asamanacs, which briefly recap the
palitics, history, economy, religion and culture of the country. Encyclopedias are another good source,
dthoughwith regard to current conditionsthey are aways somewhat behind thetimes. A greet dedl of more
up-to-date information can be downloaded from the Internet.

Knowing about a country means not just knowing about its current Stuation. One redly should
have a deeper idea of its history and culture. Higtory is often easier to get a handle on through an
encyclopediaif not a separate history book. Culture can be somewhat more eusive, dthough there are
often books that are helpful in thisregard. Professor Joseph Page's book, The Brazlians, for example,
isagood window on cultural aspects of that country. Hedrick Smith's book, The Russians, isa hepful
entree to that region of the world. Even good travelogues can be informative in this regard.



About its L egal System
Obtaining basic documentation on the legd system of the country you will be vigting isimportant.

But firg it seems gppropriate to say afew words about the differences between legd systemsin
generd.

Civil law and common law syssems—Everyone knows that the two greet legd systems of the
world have been the common law and civil law systems, dthough the old Soviet model had some unique
features. While American judges are obvioudy conversant with common law ingtitutions, their familiarity
with civil law inditutions is gpt to be far less extensve. Indeed, most American law schools have been
deficient in exposing law students to comparative law systems.

We suggest that the newcomer to arule of law project familiarize him or hersdf with genera
materias on the civil law sysem. A Primer on the Civil-Law System (1995), developed by Jm Apple
and Bob Deyling of the Federd Judicia Center and Adminidrative Office, isahdpful publication available
fromthe Center. Thereare dso anumber of more complete books and articlesavailable. Professor Rene
David's book, Legal Systems of theWorld, isuseful, though somewhat dated. Law review articleson
the difference between common law and civil law systems are informative.

Of course, knowing something about the civil law system is not the same as knowing about the
sysem inany particular country that belongsto thefamily of "civil law™ countries. Insmilar fashion, ajudge
from Mexico, essentidly acivil law system, would beill-advised if she assumed that, because shelearned
how state and federal courts operate in Texas, she had also learned about how they operate in Canada,
India, or Greet Britain. In short, there can be Sgnificant variaionswithin the two systems, especidly since
countrieswith civil law systemsin recent years have adopted hybrid proceduresthat combine both civil and
common law traditions.

The specific system in your host country—Try to learn what system is in place in the host
country and what tradition it derives from. If the country fals within the civil law tradition, does French
experience predominate or the German? What has been the legd history of the county? Was there a
previous communigt or colonia adminidtration? What sort of law and court administration existed then?
What has been the higtory of the justice system since then?

Bear in mind that there may have been multiple changesin recent yearseven in arecently liberated
country. After the break-up of the Soviet Union, for example, certain countries— particularly in
Africa—flirted with communism or Marxism, then scrgpped indtituting based on those systems. Legd
structures built in the early days of revolution have now been supplanted or are in the process of being
supplanted by more democratic inditutions.

Obtaining information on these topics can sometimes be difficult. However, articles pertaining to
law reform experiences, especidly in the larger emerging countries (e.g., Russia, China,



and some Latin American states) can often befound in law reviews. The Internet should aso be consulted
inthis regard. Dr. Fred Quinn's book Democracy at Dawn gives some idea of transformation of the
judiciaries of the Newly Independent States of the former Soviet Union, and some former U.SSR.
satellites, such as the Baltic countries.

In addition, trip reports prepared by judges and others who have traveled to these countries in
connection with rule of law projects contain information decriptive of the legd sysem. These may be
obtained, asindicated previoudy, through the Adminigtrative Office.

Findly, if you know the names of judges or other court officials who have visited these countries,
you should definitely try to tak to them. Thisisan invauable source of information about the system you
will be getting involved in.

Basic documents—The next step is to look at the basic documents of the legd system of the
country of your interest.

Start withacopy of the condtitution of the country and read the sections dedling with thejudiciary,
aswdl as human rightsand civil rights. Most nations condtitutions are available through various law links
and may be downloaded from the Internet. Oceana Publications has abook entitled Constitutions of the
World, which includes copies of foreign conditutions in English. This is usudly up-to-date. The Law
Library of the Library of Congress hasa\Webste on the Internet which can get oneinto thelegal materids
of acountry, athough frequently these materias are only availablein the language of the country. Still, law
review articles have been written about various aspects of specific foreign lega systems and may be
consulted for further reference.

In addition to condtitutiona provisons, there are usudly statutory (often caled "ordinary™) laws
deding with judicid organization and judges. Copies of these laws should dso be obtained. Here your
best sourceislikely to be the manager of the project you are participating in.

More Particular Questions

Regardless of the purpose of your trip, you should be sensitive to other aspects of acountry’ slega
and judicid system, some of which you can only explore through informed conversations once you arein
the country. The following is a check-list of items about which you may want to inquire.

Structureand jurisdiction of courts

What isthe overdl structure of the host country’s court system?

Isthe system afedera system (asin the U.S)) or aunitary system (typica of most of the
world)?



Is the judicia system an independent branch of government or part of the Ministry of
Justice? Does the judicid system determine the judicia budget to request from the
legidature or does the Ministry of Justice? Who adminigtersthe judicia budget?

| s the supreme court the adminigtrative head of thejudicia branch or isthat the function of
ajudicid council?

If there isajudicid council, who are its members and how are they selected? Is there
tenson between the supreme court and the judicia council?

What types of courts are there and how do their judges function?
In federations, do States or provinces have their own courts?
As between courts of first and second instance, are higher court decisons binding upon
lower courtsin later anadlogous cases, i.e., doesthe principle of stare deciss apply? Do
higher courts or any courts have discretionary jurisdiction?

Do some courts have genera and other courts specidized jurisdiction?

Is the supreme court a condtitutional court or does it have more generd
juridiction?

Are there other second-instance courts?

Are there specialized courts, e.g., for smdl clams, labor, eectora, commercid,
military métters?

How aretria courts of generd jurisdiction organized? Does each first ingancejudge have
his or her own clerica staff or does a clericd daff serve dl the judgesin a courthouse or

geographic region?
Judges

I ndependence—Are judges ever in physica danger by reason of their decisons? Do government
officids have access to judges so as to influence their decisions?

Status—Is the judicid office a prestigious one? Are judges perceived as independent? Lazy?
Corrupt?

Is judging afull-time or part-timejob occupation? What else do judges do—teach? practicelaw?



Demography—What percent of judges are men and women? What is the average age of the
judges?

Sdection, training, and discipline

Sdlection process—Isit by appointment, competitive examination, based on educationa
or vocationa requirements?

Judicial career—Isjudging a career that one can opt to participate in? Do judges move
from one court level to another by examination, politica sdection, performance ratings?
Do they rotate geographicaly? Is nepotism afactor?

Traning—Are there judicia schools? How do they operate? |s training voluntary or
mandatory?

Discipline and ethics—Is there a code of judicia ethics and/or statutory regulation of
judicid behavior? Who disciplinesthe judges? Who can file complaints? What sort of
complaints arefiled? Isthe current systlem working?

Compensation—How much do judges earn both in direct payment and other benefits—e.g.,
housing or automobiles? s ajudge's income taxed? How does it compare with that of other
government officias and private atorneys?

Assistance—Do judges have law clerks, research aids, secretaries?

Productivity—How many casesdo judgestypically open and close each month? Each year? How
quickly do they act with respect to their cases? Arejudgesrequired tofile periodic reportsof their
case activity? With whom? How often? What happensif ajudge is running behind?

Physical facilities

What types of buildings do courts use? How old are they? How well maintained? What type of
equipment do the courts use—typewriters, computers, file cabinets?

Are legd source materids available—congtitutions, codes, statutes, case decisions (often caled
"jurisprudence’)? Legd treatises? Law review articles? To what extent are such materids
avallableto the judges? Tothebar? To the public?

Procedure—Codes of procedure in many countries are usudly available only in the language of
the country and may be difficult to comprehend. However, asearch of United Stateslaw reviews
sometimes can be helpful. Then, too, thetrip reportsreferred to earlier, those prepared by visiting
judges and court officids, will often contain a general description of the procedure in civil and
crimina cases. It isdways informative to ask a host country judge or
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lawyer or clerk to explain the paper flow and show the formsthat typically are used to processthe
average civil or crimina case.

Trid or firg instance proceedings

How long doesit takefor atypica civil and crimind caseto flow through the sysem? Do
codes or laws specify deadlinesfor the completion of different phases of the proceedings?
Are they generdly honored? Ignored? Is there a perception that money payments can
sometimes influence how quickly judges act?

Do dl cases go the full route to termination or do they "settle'? What percent settle? At
what point in the process?

Arethere extrgudicid procedures for settling disputes, e.g., arbitration, mediation? Are
they in fact being used? Successfully?

Are interlocutory appedls alowed? To what extent do they dow down the judicia
process?

Prdiminary seps
How are cases assigned to judges—nby lottery, subject matter, at the discretion of clerk?
Isthere judge-shopping? Can clerks sometimes be bribed to assign acaseto aparticular
judge?

Areextraordinary pretria remediesavailable? |sthere acounterpart to attachment before
judgment? Prdiminary injunctive relief?

How is a casefiled and process served? What information must theinitid petition contain
and what must the answer contain? Is a counterclaim possible?

Doesthejudgereview the pleadingsto see whether they arein proper form?Isthereview
sua sponte?

What sort of discovery, if any, is permitted of the opposing party's case? Must documents
be produced? Interrogatories answered? |sthere any provison for pre-trial depositions?
Stevigts?

What role do expertsplay in court cases? Arethey appointed by the court or retained by
the parties?

Is there a counterpart to amotion to dismiss or to summary judgment?

11



Hearing—Inmany judicid systems, decis onsarebased on pleadingsand documentsa one, without
ord testimony. If thereis some form of ord hearing:

Who presides? Do lay jurors ever assist the judge? How many? In what way do they
asss? Fact-finding only?

Do witnessestestify? Who questionsthem? Who iscompetent aswitnesses? The parties?
Rddives?

Do witnesses testify under oath? Are there pendties for fase statements? Are they
effective?

How, if at all, are court proceedings recorded?

Decison and judgment
How soon after the proofs are concluded does the judge make higher decison?
Does the judge write aformd opinion (e.g., setting forth alegations, theories of the case,
gpplicable law, decision, reasons)? Doesthe law require ajudge to do this? Can judges
rely on brief decisons or on form decisons?

Is an appeal bond required in the case of amoney judgment?

How arejudgments executed upon once obtained? |saseparate proceeding for execution
needed? What is done about the uncooperative defendant or one who conceals assets?

Crimina proceedings
Is pre-trid detention a problem?
Isthere any counterpart to habeas corpus?
Who investigates crimina charges—the judge or the prosecutor?
What are the different phases of the crimind process?
Is there a presumption of innocence?
What other guarantees exis—due process in generd, right to bail, right to notice of

charges, right to counsd, right to be free from unreasonabl e searches and seizures, trid by
jury, right againg sdf-incrimination?

12



May adefendant plead guilty rather than take the proceeding to termination? Isthere any
sort of plea-bargaining? What percentage of defendants plead guilty? At what point inthe
process?
Are hearings open to the public? Isthere aright to cross examination?

Further proceedings (post-trid motions and appeals)

What opportunity is there to ask the firgt instance judge to reconsider his’her decison?

What opportunities are there for appeal? How many levels? What sort of record goes
upon on gppea? What is the typica time and cost of the gppedal s?

What arejail conditionslike? What are the typica sentences for various types of crime?

|s there a counterpart to probation or parole? Are there personnd available to administer such
programs?

Reporting decisons—To what extent are judicia decisons published and accessible? Isthere a
daily or periodical lega publication? Is there anything comparable to the case reporter system?
Are cases available on computer?

Docketing and file management

Who are the different personnd in the clerk's office? How are they compensated?

What is the interaction between the judge and clericd personne?

How are clerks sdlected? What are their quaifications? Is nepotism afactor?

How are clerks trained?

What are the fees for filing cases and for other court actions? How arethe paid? Arethey taxed
to the losing party? Are attorneys fees assessed againgt the losing party?

Is there a perception that money payments can influence how quickly or dowly clerks process
cases?

How does the clerk docket cases, file them, monitor them, retrieve them? What role does
automation play in tracking cases through the system?

What data are available about cases filed and digposed, and the time periods? Are these data
publicly available? What other sort of court datistics are available?
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What sort of notarial systemisin place? What costs and delays are ddays involved in notarid
services?

Legal profession

What role does the legd profession play in the host country? How are lawyers perceived by the
public?

To what extent are lawyers/or their fees believed to facilitate/impede the flow of cases?
Is there a Public Ministry charged with protecting the public interest in the courts?

To what degree are legd services available to those who cannot afford them? in civil cases? in
crimina cases? on gpped?

If there are public defenders, are they part of the judicia branch of government? How are they
selected, trained, compensated?

What isthe generd view about the adequacy of legd aid services?
Previousor current reform efforts

To what degree have any of the variousitems mentioned above dready been the object of judicid
reform effortsin the host country? Which are objects of remedid efforts currently?

Have these efforts for change originated with the judicia branch, the executive branch, or the
legiddtive or outsde the government? Arethe branches a odds over the need for reform? What
has been the role of the bar and non-governmenta organizations in urging change? Does these
various component groups have aforum where they can discuss their gods for reform?

Impulsesfor Change and Rivalries Within the Country

The answersto these last few questions are particularly important. Depending on the nature of the

vist, the United States judge may find it necessary to develop amore than superficid grasp of the politics
of judiciad and legd reform in the host country. If thetripisin support of amgor rule of law project, the
judge, before departing, should have had discuss onswith the project people who are on the ground in that
country. Obvioudy what these individuals have to say about the Stuation will be important by way of
orientation. But be prepared. Their comments may not always be complimentary of the host country and
therefor obvious discretion about what is said isimportant.

Typicdly, government contractors and/or the American agency (such as USAID) have dready

established contact with certain host country judges and/or attorneys in whom they have confidence to
Spesk frankly about the country's legdl system and law reform initigtives. These
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individuds are a'so a good source of information, though again discretion in discussing the problems of a
system iswell-advised.

Without meaning to criticize, it is dso important to bear in mind that in developing countriesthere
are often different individuas with different agendas about the path for the law reform process in the
country. Being recognized asthe link with an American or internationd funding agency can givethe "loca”
contact prestige and power. That person may sometimeswish to digoense hisor her largesse in ways not
adways consgstent with the overdl wdfare of the project.

Indeed, it is useful to remember that frequently there may be severd donor organizations in the
same country in competition for the favor of the country'sjudicid and legd dites. Law reformisultimately
abranch of foreign policy and United States indtitutions are not the only players. The Germans, French,
Danes, Spanish, and Portuguese—and others as well—are dl active to varying degrees in various parts
of the world dispensing their own funds and picking their own local contactsin thefied. Theresult isthat
therearenot only other playersinthefield; they arefrequently in competition with one another and guarded
about |etting other donor organizations know what they are doing. In some instances, from the host
country's stlandpoint, it may seem advantageous to court as many donors as possible in order to augment
the development pot. This can make for untidy Situations. At a recent American Bar Association
conference, an Assstant General Counsdl from the World Bank told of acountry intheformer Soviet Bloc
which had eight different reports devel oped by eight different consultants proposing reform of aparticular
aspect of itslaw. All the reports were still on the shelf. None had ever been acted upon.

One may need to steer acareful courseinthemidst of theserivadries. Infact, urging the contractors
to contact other donor organizationsisoften animportant rolethat ajudge can play. Unlike the contractors,
the judge is not involved in a profit-seeking venture and is apt to fed less proprietary about the work in

progress.

In sum, it is never out of place to be cautious about asking fundamenta questions a every step of
the process. What is taking place in the area of judicid reform? Who is doing what? Are the players
working together? At cross- purposes? Some of the answers the judge hears may be vague and fuzzy,
but the questions continue to be worth asking.

Taking to host country judges, lawyers and court officids is indispensable. Start out as far as
possible at thetop of thejudicid structure with the Chief Justice of the country and other justices. Taking
to the Minigter of Judtice or his or her assstants is aso important because frequently the judiciary is not
independent of the executive in terms of budgeting and other controls. Speaking to other judges on the
various host country courtsislikewiseimportant. But it isimportant to bear in mind that justicesand judges
of the various courts are not aways of the same mind on amatter; indeed they frequently may bein sharp
oppositionto one another. Try to understand who takes what position and why, aswell asto estimate up
who is gpt to have the greater influence. Thismay not dways be the Chief Justice (who may be apalitica
appointee) but could be a senior justice respected for his scholarship and experience.
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Ligtening carefully, even to the man in the dreet, is a key component of involvement in any rule of
law project.

What are the local people interested in?

Is there consensus of opinion with regard to what reforms are needed?
Who are the current leadersin the law reform movement?

Who are the potentia leaders?

Do these leaders redly have power to affect change?

Who has staying power?

The answer to thislast question isimportant because someone in power today may well be gone
at sometimein the future, perhapsthe near future. Effortsto cultivate that person to effect reform will have
come to naught.

REPORTING ON THE TRIP

Virtudly al projectsin which judges are asked to participate will require some sort of report from
the judge. Thereisno standard form. The nature and length of these reportswill vary, but thereare certain
topics that are dmost aways covered. (Again, copies of reports prepared by judges who have visited
vaious countriesare availablethrough the Adminigrative Office)) Among thetopicsajudge may be asked
to report on are: () the nature of services provided by the judge, (b) a discussion of the lega system of
the host country, () its judicid organization, (d) persons the judge met with, () identification of key
players, and (f) criticism of the project.

Again we observe that some contractorsin rule of law projects may have a proprietary attitude
and asaconsequence may bedisnclined to sharether reportswidely. However, anyonewho participates
inaproject is entitled to have a copy of the report that he or she has helped prepare. Y ou are well within
your rightsto ingst on a copy.

Remember dways to be discrest. Remarks about the host country which are candid and
unflattering may need to be redacted if persons outside the project are to consult the report.

The Internationa Judicia Relations Committee and the Administrative Office would be pleased to
receive a copy of any trip report that any member of the judiciary might prepare. These reports will not
be made available to the public, but only to judges and other court personnd upon persona request to the
Adminigrative Office.
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Fndly, don't forget any administrative reports you may be required to file about non-case related
trave, financia disclosure, additiona income, or gifts you may have received.

THE INTERNATIONAL JUDICIAL RELATIONS
November 1999 COMMITTEE OF THE JUDICIAL CONFERENCE
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