DRAFT

“Meet and Confer” Protocol

As soon as possible after arraignment, counsel are to meet and confer on technical issues that are likely to come up during pre-trial preparation and trial itself.  The goal of this conference is to lay the groundwork for the cooperative use of electronic technology to reduce costs, encourage fairness, and speed the criminal justice process.  The following list of discussion topics is suggestive only.  Most cases will not involve all of the following issues.  Some may bring up issues not included below.  

1. Hardware/software resources 

A. Who will use what?

B. Who owns it?

C. Training - what do you need to be able to use the available software and hardware for this case?

2. Space and facilities requirements

3. Will the case be aided by Internet access?

A. Why would it help (trial prep, voluminous discovery, etc.)?

B. Who pays

C. How operated

D. Repository only for trial preparation

E. Access in the courtroom to the repository by all parties

4. Electronic evidence/discovery 

A. Where is it?

B. Who has it?

C. How much is there?

D. Format of evidence 

E. Can common discovery be copied and shared until such time as conflict issues arise?

F. Can stipulations be entered into?

G. Can foundations be agreed upon?

5. Jurisprudential issues

A. Local rules

B. Privilege considerations

C. Work product rules

D. Conflicts in multi-defendant cases

E. Joint defense/litigation agreements

F. Jury instructions (both final and in limine) regarding the use and presentation of electronic evidence

G. Should the defendant (in a criminal case) be present?

H. How should a waiver of presence be obtained

I. How will discovery be shared with the defendant?

(1) in-custody defendant

(2) released defendant

(3) protective orders

(4) the pro se defendant

(a) what will he/she have and not have

(b) address at Faretta hearing?

J. Notice requirements - parties and Court 

6. Courtroom and trial issues

A. Trial court sight lines

B. Courtroom presentation equipment

(1) Who will operate the courtroom presentation equipment

(2) Will the parties bring in their own presentation equipment

C. Determine if courtroom infrastructure must be adapted, changed, or reconfigured to accommodate electronic technology

D. Identify technical or infrastructure issues peculiar to the district, division, courtroom, or judge 

E. ADA issues

F. Use of electronic information in opening/closing/witness examination

7. How will the parties address making an appellate record?

8. Cost sharing

A. What can be shared without invading proprietary interests?

B. How should costs be divided (determine division of costs including division of costs between retained and appointed defense counsel)?

1

