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I . W hen a case is brought in a court in China, w hat w ill 
happen?  

1. First step: Docketing the case 

Every court in China has a division called Docket ing Division, w hich is 

com posed of judges w ho are in charge of accept ing or reject ing cases, 

giving rulings on the m ot ions about jur isdict ions, and case m anagem ent , 

etc. 

One of the job of docket ing the case is to determ ine the types of the 

cases filed by the lit igants because different type of cases go to different 

divisions, and in China, a court includes a lot of divisions, such as criminal 

division, civil division, Com m ercial Division, adm inist rat ive division, I P 

rights division, etc.. The Suprem e People s Court of China issued A Guide to 

the types of Cases which covers more than 300 types of cases, so it often 

causes disputes in that field.  

2. Second step: Service of the Documents  

I n China, service of legal docum ents, including lit igant docum ents, 

com plaints, sum m ons, etc., ought to be taken by court , w hich m akes 

court system facing a lot of difficulties and causes a series problems on 
efficiency.  

3. Third step: Preparation of trial  

At pret r ia l stage, m ain tasks of judges are to serve docum ents and 

som et im es( though few ) to organize the lit igants to exchange the 

m ateria ls of evidence. W e don t have the rules of disclosure of evidence, 

interrogat ion, etc.. For m any cases, the courts direct ly enter the session 

without any pretrial works.  

4. Fourth step: Trial  

The t r ia l includes opening statem ent by the plaint iff and reply by the 

defendant , the int roduct ion of evidence and exam inat ion and 

cross-examination, debate, closing statement, etc..  

5. Fifth step: Judgment and Ruling  

The courses of deliberat ing the cases by collegial panels are not 
open to the public. After the deliberat ion, the judgm ents should be 
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delivered. The judgments and opinions are combined together.  

6. Sixth step: Enforcement of judgments  

I n China, the court takes the charge of enforcing the judgm ents 
rendered by itself. Every court has an enforcing division.  

II. Some differences of civil procedure between US and China 
W ith the developm ent of econom y, a great deal of changes have been 

happened in Chain. The reform of civil procedure has absorbed all kinds 
of knowledge and experience from all over the world. It is very hard to 

predict that China w ill adopt inquisitor ia l w ay of adjudicat ion or 
adversaria l one. W hichever w ay China takes, one thing w e can say is 

that no w ay w ill be pure. Maybe it ll be the m ixture of both w ays. 

For the t im e being, w e can find the differences of civil procedure 
between US and China as below:  

1. Trial level 
I n China, the court system is com posed of four levels of courts, w hich 

refer to dist r ict courts, interm ediate courts, high courts, and the 
Suprem e People s Court . Theoret ically, each case m ay have tw o t im es 

of chances, i.e . the first instance and the second instance. Each level 

can be the first instance court of a case. That a case goes to which level 
depends on the type, influence of the case. I f the Suprem e People s 

Court is the first instance court of a case( though that has never 
happened), that means the case can only have one chance because the 

Supreme Court is the final court. 

In US, a case has to go to a district court, then gets a second chance at 
appellate level. The appellate court and the Suprem e Court w ill never 

be the first instance court of a case.  

2. Service of documents 

I n China, the courts take the responsibility of serving all k inds of 
documents, while in America, the litigants take the responsibility. And 

the difficult ies in the service of docum ent have caused the delay of 

adjudicat ion and the courts have to face the com plaints from the 
public.  

3. Response 

I n China, to respond to a cla im is the r ight of a lit igant , so the 

lit igants can w aive the r ight . Thus, unlike Am erica, China has no 
sum m ary judgm ent or default judgm ent , even if a defendant doesn t 

appear at a court session, the court still has to hold the session, though 

only between judges and one party.  



 

3

4. Rules of evidence 
The Suprem e People s Court of China issued Rules of Evidence on 

Civil Procedure in 2 0 0 2 , but the Rules lack several im portant rules, 

such as ora l test im ony, disclosure of evidence, exclusion of hearsay, 
etc.. That m eans that the w itnesses m ost of t im es don t have to appear 

and accept the exam inat ion and cross- exam inat ion, and their w rit ten 
test im onies can be adopted. Thus in China, the technique on 

examination and cross-examination is not so developed.  

5. Trial Organization 

For a first instance case, we have two categories, the one belongs to 
ordinary procedure w hich usually applies to com plicated cases, the 

other belongs to sim plified procedure w hich applies to sim ple cases. 

The former must be dealt with by collegiate bench and the latter can be 
tried by a single judge.  

Another im portant body inside court in China is Adjudicat ing 

Com m it tee, w hich is the m ost authoritat ive adjudicat ing body in the 
court. Its function is to ensure the uniformity of legal application, adopt 

rules and m ake the decisions of im portant judicia l policy w ithin its 
terr itory. I ts decisions are binding to the judges of itse lf and low er 

courts. I ts m em ber should be the senior judges of the court and its 

member is appointed by the People s Congress.  

6. The Scope of the review of the Second Instance 
I n China, the scope of the review of the Second I nstance covers all 

aspects, legal and factual issues, so new evidence can be introduced at 

any time, even after the court session is over.  

7. Mediation 

Judges should do their efforts to enable and encourage resolution of 
disputes by agreem ent rather than adjudicat ion. The judges w ho w ill 

adjudicate the case can play the role of mediator of the case.  

8. Time limitation 

In China, The Civil Procedural Law Provides that A case that is heard 
by the people 's court in accordance w ith the ordinary procedure shall 

be concluded within six months from the day the case is filed, in special 
circum stances the t im e lim itat ion m ay be extended by another six 

m onths w ith the approval of the president of the court ; approval from 

the people 's court a t the higher level is needed for further 
extension( Art icle 1 3 5 ) , that a case w ith sim ple procedure should be 

concluded within three months from the day it is placed on file(Article 

1 4 6 ) , and that the people 's court shall com plete handling resolved 
appellant cases w ithin three m onths after they have been placed on 
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f iles for second instance, and w here an extension of t im e is needed 
because of special situat ion, the approval shall be granted by the 

president of the court(Article 159). 

The t im e lim itat ion is very controversial, because it m ay break the 
balance betw een just ice and efficiency. To m y observat ion, for about 

90-95% of cases, the justice is ensured and for about 5-10% of cases, 
there are some legal or factual issues, more or less, not to be properly 

dealt with.  

9. Dissent opinion 

In China, the Civil Procedural Law provides that the principle of the 
m inority being subordinate to the m ajority is follow ed in the 

deliberat ion of the collegiate bench, the m inutes of the deliberat ion 

shall be m ade and signed by all m em bers of the collegiate bench, 
differing opinions must be recorded accurately(Article 43). Dissenting 

opinion is not publicized, though it is recorded in a secret file.  

10. Power of contempt 

In US courts, judges exercise the power of contempt, which is of course 
helpful for the authority of judges. Unfortunately, judges in China don t 

have the pow er, though in ancient China the judges had it . One of the 

reasons is that the people are afraid of the abuse of the power. That is 
to say, the court still needs some time to earn the power.  

Though there exist so m any differences, one thing in tw o system is in 

common: the judges are trying their best to deliver more justice to the 

public. 


