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General Application Principles

PoLicy STATEMENTS
Seventh Circuit holds that district courts “must follow

policy statements unless they contradict a statute or the
Guideines.” Defendant’ sfive-year term of supervised release
wasrevoked for drug possession. Under 18U.S.C. 8§ 3583(g), he
was subject to a prison term of not |ess than 20 months. Under
the Guidelines he was subject to a 12-18 month term, or 20
months in light of the mandatory term under §3583(g). See
8§8§7B1.3, 7B1.4(a) & (b)(2), p.s. The government argued that
the Chapter Seven policy state-ments weremerely advisory, not
binding. Thedistrict court agreed and sentenced defendant to 36
months.

The appellate court remanded: “Both parties agree that the
correct interpretation of this policy statement leads to the
conclusion that the district court must sentence Lewis to 20
monthsimprisonment—no moreandnoless. . .. Whilewemay
have been previoudly inclined to accept the proposition that
policy statements are merely advisory, . . . this view has been
explicitlyrgjectedby . . . Sinsonv.U.S, 113S.Ct.1913(1993).
In reaching its holding that sentencing guideline com-mentary
is binding, unless contrary to statute or the Guidelines them-
selves, the Court [stated]: ‘The principle that the Guidelines
Manual is binding on federal courts applies as well to policy
statements.’ 1d. at 1917.” Therefore, “we are compelled to hold
that thedistrict court erred by not sentencing L ewisto 20 months
imprisonment, absentadeparture. ... U.S.S.G. sec. 7B1.4(b)(2)
does not conflict with any statute or the Guidelinesthemselves.
Consequently, Lewis must be resentenced.”

U.S. v. Lewis, No. 92-2586 (7th Cir. July 8, 1993)

(Kanne, J.).
Note: Thisappearsto bethefirst circuit to hold that the Chapter
Seven policy statements must be followed. Most of the circuits
had held, prior to Stinson, that Chapter Seven must be consid-
ered but is not binding. See Outline generally at VII.

Offense Conduct

Druc QUANTITY—MANDATORY MINIMUMS
U.S v. Mergerson, No. 92-1179 (5th Cir. July 12, 1993)

(King, J.) (Remanded: For defendant convicted of conspir-acy
todistribute heroin, it was error to use amounts he negotiated to
sell tofind him responsiblefor over onekilogram of heroin and
thus subject to the statutory minimum term under 21 U.S.C.
§841(b)(1)(A)(i). Although negoti-ated amounts are used un-
der the Guidelines, see 82D1.1, comment. (n.12),
“8841(b)(1)(A)(i) requires that drug quantities actualy be
possessed with the intent to distribute—rather than merely
being negotiated—[and] the district court’s findings for pur-
poses of guidelines sentencing arein large part inapplicable to
the court’s separate findings pursuant to §841(b)(1)(A)(i).”
Therefore, “the district court had to find . . . that Mergerson
actually possessed or conspired . . . to actually possess over a

kilogram of heroin during the conspiracy . . .. Mere proof of the
amounts‘ negotiated’ with the undercover agents. . . would not
count toward the quan-tity of heroin applicable to the con-
spiracy count.”).

SeeOutlineat 11.A.3and B.4.a

Departures

SUBSTANTIAL ASSISTANCE
Third Circuit holds government may not deny §5K 1.1

motion to penalize defendant for exercising right to trial.
The government offered to move for a substantial assistance
departure if defendant pled guilty to mail fraud and money
laundering charges. Defendant refused to plead to money laun-
dering because he believed the statute did not apply to his
conduct. The government responded by “withdraw[ing] the
proposed 8§ 5K 1.1 pleaagreement offer based on [defen-dant’ 5]
refusal to plead,” and added that it also had “serious reserva-
tions” about defendant’s truthfulness, which could a-so pre-
cludea§5K1.1 motion. Defendant was convicted on all counts
and no §5K1.1 motion was made. Defendant claimed the
district court could depart under Wadev. U.S,, 112 S. Ct. 1840
(1992), becausethe government had an unconstitutional motive
for denying the motion—to penalize him for going to trial. He
also claimed that his assistance was equal to or greater than that
of two defendantswho pled guilty and received departures. The
district court denied defendant’ s request, stating that Wade did
not prohibit the government’ s action.

The appellate court remanded: “ The Court in Wade stated
that a district court may grant relief to a defendant if the
prosecutor has ‘an unconstitutional motive’ for withholding a
85K1.1 mation. ... [I]t is an elementary violation of due
process for a prosecutor to engage in conduct detrimental to a
criminal defendant for the vindictive purpose of penalizing the
defendant for exercising his constitutional right to atrial.”

On remand, defendant can attempt to prove prosecutorial
vindictiveness. Heisnot entitled to apresumption of vindictive-
ness, however, “because the government has proffered legiti-
matereasons. . . for itsrefusal to filea5K 1.1 motion,” namely,
that defendant’ s assistance was not, in fact, substantial. Thus,
defendant “ must prove actual vindictivenessin order to prevail.
... [H]emust show that the prosecutor withheld a5K 1.1 motion
solely to penalize him for exercising hisright totrial,” and this
requires showing “that the government’s stated justifications.
. . are pretextual .”

U.S.v. Paramo, No. 92-1861 (3d Cir. July 7, 1993) (Cowen,
J).

See Outline at VI.F.1.b.iii.

Fifth Circuit remands refusal to file §5K1.1 motion
because “significant ambiguities’ in the plea agreement
require a determination of the intent of the parties. Defen-
dant entered into a plea agreement with the government. At
defendant’s rearraignment, the government told the district
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court “that it is implicit although not spelled out in the agree-
ment that if Mr. Hernandez should provide substantial assis-
tance to the Government, . . . that the Government may make a
motion for downward departure at sentencing.” Defendant
provided information, but the government claimed the assis-
tance was insubstantial and did not file a motion. Defendant
claimed that he provided the government with all the informa-
tionit requested, but the government did not follow up onit and
did not give him an opportunity to provide more assistance.
Defendant was sentenced to the statutory minimum after refus-
ing the chance to withdraw his plea.

The appellate court remanded, holding that the district court
must determine whether the government’ s conduct was consis-
tent with the parties reasonable understanding of the plea
agreement, which in this caseinvolves “the parties’ interpreta-
tion of what might constitute substantial assistance.” Here, “itis
unclear from the record what more Hernandez could have
provided—or, more to the point, what more the government
could possibly have contemplated that he would provide—in
order to earn a motion for downward departure.” The Fifth
Circuit has held that when a defendant accepted a plea agree-
ment in reliance on government representations “and did his
part, or stood ready to perform but was unableto do so because
the government had no further need or opted not to use him, the
government isobliged to movefor adownward departure.” See
U.S v. Melton, 930 F.2d 1096, 1098-99 (5th Cir. 1991) [4GSU
#5].

As to whether the government’s use of “may” instead of
“shall” move for departure gave it greater discretion, the court
stated: “Wefindit difficult if not impossibleto believethat any
defendant who hopes to receive a [§5K1.1 mation] would
knowingly enter into apleaagreement inwhichthe government
retainsunfettered discretion to makeor not to makethat motion,
even if the defendant should indisputably provide substantial
assistance. Onremand. . ., the government should not be heard
to make the legalistic argument that merely by using the word
‘may’ the government is free to exercise the prosecutor’'s
discretion whether to make the motion . . . . Frankly, we are
incredul ousthat any defendant would consciously makesuchan
obviously bad deal absent some extremely compelling need to
plearather than stand trial.”

U.S. v. Hernandez, No. 92-7485 (5th Cir. July 7, 1993)
(Weiner, J.).

See Outline at VI.F.1.b.ii.

U.S. v. Dixon, No. 92-5780 (4th Cir. July 2, 1993) (Hall, J.)
(Remanded: The government breached the plea agreement by
not making a 85K 1.1 motion. The agreement stated that if de-
fendant’s “ cooperation is deemed by the Government as pro-
viding substantial assistanceintheinvestigation or prosecution
of another person,” the government would make the mo-tion.
The government “ repeatedly conceded” defendant had, in fact,
substantially assisted an investigation, but wanted to withhold
the motion until defendant assisted in afuturetrial. Noting that
the agreement provided for assistance in the investigation or
prosecution of another, the appellate court held that “the gov-
ernment hasno right toinsi st on assistancein both investigation
and prosecution . . . . Dixon’s providing substantial assistance
in the investigation of another person has aready triggered the
government’s duty under the plea agreement . . . . Dixon is
entitled to specific performance.”).

See Outline at VI.F.1.b.ii.

U.S v. Beckett, No. 92-5091 (5th Cir. July 7, 1993) (DeM oss,
J.) (Remanded: Although the government specified it was mov-
ingunder § 5K 1.1 only and not for adeparturefrom thestatutory
minimum under 18 U.S.C. §3553(e), the district court had
discretion to depart below the statutory minimum. “[O]nce the
motionisfiled, thejudge hasthe authority to make adownward
departurefrom any or all counts, without regard to any statuto-
rily mandated minimum sentence. We see nothing in these
provisions that causes us to believe that Congress intended to
permit the government to limit the scope of the court’ s sentenc-
ing authority by choosing to package its substantial assistance
representation in a 5K1.1 motion rather than a 3553(e) mo-
tion.”).
See Outline at VI.F.3.

Adjustments

ACCEPTANCE OF RESPONSIBILITY
U.S. v. Clemons, No. 92-6285 (6th Cir. July 19, 1993)

(Milburn, J) (Affirmed: Adopting the reasoning of U.S v.
Frazier,971F.2d 1076, 1084 (4th Cir. 1992), theappel late court
held that “ conditioning the acceptance of responsibility reduc-
tion on adefendant’ swaiver of his Fifth Amendment privilege
againgt self-incrimination does not penalize the defendant for
assertion of hisright against self incriminationinviolation of the
Fifth Amendment.” Thus, it was proper to deny the §3E1.1
reduction to a defendant who accepted responsibility for the
offense of conviction but refused to admit to related conduct.
Thecourt noted, however, that the 1992 amendmentsto § 3E1.1
and Application Note 1(a), which did not apply to defendant,
“‘would appear to preclude the Fifth Amendment issue from
arisinginthefuture. . ..’ U.S v.Hicks, 978 F.2d 722, 726 (D.C.
Cir. 1992)."). See also U.S. v. March, No. 92-3343 (10th Cir.
July 9, 1993) (Logan, J.) (Affirmed: § 3E1.1 reduction properly
deniedto defendant whofoll owed adviceof counsel and refused
to discuss circumstances of offense with probation officer
preparing presentence report, claiming he might incriminate
himself and destroy basis for appeal.). But see U.S. v.
LaPierre, No. 92-10321 (9th Cir. July 12, 1993) (Norris, J.)
(Remanded: District court may not deny §3E1.1 reduction
because defendant claimed privilege against self-incrimination
and refused to discuss facts with probation officer and planned
to appeal—exercise of constitutional rightsmay not beweighed
against defendant.).

See Outline at 111.E.2 and 3.

RoLE IN THE OFFENSE
U.S v. Webster, No. 90-50699 (9th Cir. June 11, 1993) (per

curiam) (Remanded: District court should consider whether
defendant qualifiesfor minor participant adjustment—based on
all relevant conduct—for hisroleasacourier. However, down-
ward departure may not be considered under U.S. v. Valdez-
Gonzalez, 957 F.2d 643 (9th Cir. 1992), which held that depar-
turefor adrug courier may be appropriateif the courier wasthe
only “participant” in the offense of convic-tion. The Nov. 1990
amendment to 8 3B’ sIntroductory Com-mentary, which states
that relevant conduct should be used for rolein offense adjust-
ments, effectively overturned the reasoning of Valdez-
Gonzalez, which focused on the fact that the earlier version of
§3B1.2 did not adequately account for a defendant’s role in
relevant conduct.).

See Outlineat 111.B.5.




Guiddine Sentencing Update ~ «2.c..

Guideline Sentencing Update will be distributed periodically by the Center to inform judges and other judicial personnel of selected federal court decisions on the sentencing
reform legislation of 1984 and 1987 and the Sentencing Guidelines. Although the publication may refer to the Sentencing Guidelines and policy statements of the U.S. Sentencing
Commission in the context of reporting case holdings, it is not intended to report Sentencing Commission policies or activities. Readers should refer to the Guidelines, policy
statements, commentary, and other materials issued by the Sentencing Commission for such information.

Publication of Guideline Sentencing Updatesignifiesthat the Center regardsit asaresponsibleand val uablework. It should not be considered arecommendation or official policy

of the Center. On matters of policy the Center speaks only through its Board.

VoLUME 6 * NUMBER 2 * SEPTEMBER 1, 1993

Offense Conduct

Druc QUANTITY—MANDATORY MINIMUMS

Fourth Circuit holds Guidelines' reasonable foresee-
ability analysisshould beused to deter minedrug quantities
for mandatory minimum sentences under 21 U.S.C.
§841(b). Two defendants in a large drug conspiracy were
subject toten-year minimumtermsif they wereheldresponsible
for the full amount of drugs distributed by the conspir-acy.
21 U.S.C. 88 846 and 841(b). However, under the Guidelines
reasonable foreseeability analysis a smaller quantity of drugs
would be attributed to them and their sentences would be
significantly lower. The district court sentenced them to the
mandatory term using the full amount from the conspiracy, but
also imposed aternative sentences under the Guidelines.

The appellate court held that it was improper to automati-
cally use the full amount of drugs from the conspiracy for
purposes of the mandatory minimum. The court looked to the
statutes and legislative history to “conclude that the most
reasonable interpretation of the relevant statutory provisions
requires a sentencing court to assess the quantity of narcotics
attributable to each coconspirator by relying on the principles
set forth in Pinkerton [v. U.S,, 328 U.S. 640 (1946)].” To hold
adefendant liablefor actsof other conspiratorsunder Pinkerton,
“the act must be‘ donein furtherance of the conspiracy’ and‘be
reasonably foreseen as a necessary or natural conseguence of
the’ conspiracy.”

The relevant conduct section of the Guidelines “incorpo-
rates the concept of reasonable foreseeability as described in
Pinkerton” and should be used to “ determine the application of
§841(b) for adefendant who has been convicted of §846.” The
court held that “in order to apply §841(b) properly, a district
court must first apply the principles of Pinkerton as set forthin
the relevant conduct section of the Sentencing Guidelines,
U.S.S.G. §1B1.3, todeterminethe quantity of narcoticsreason-
ably foreseeable to each coconspirator within the scope of his
agreement. If that amount satisfies the quantity indicated in
8841(b), the district court must impose the mandatory mini-
mum sentence absent a higher sentencing range resulting from
application of the Sentencing Guidelines. If the quantity isless
thanthat set forthin § 841(b), the statutory mandatory minimum
sentencing provision would not apply.”

The court held that the alternative sentencesimposed under
the Guidelines in this case were proper, and remanded for
amendment of the judgments.

U.S.v.Irvin,No. 91-5454 (4th Cir. Aug. 23, 1993) (Wilkins,
J).

SeeOutlineat I1.A.2 and 3.

CaLcuLATING WEIGHT oF DRuGs
U.S. v. Johnson, No. 91-1621 (7th Cir. July 29, 1993) (Lay,

Sr. J.) (Remanded: For defendant convicted of possession with
intent to distribute cocaine, it was error to include the weight of
wastewater inwhichasmall amount of cocainebasewasmixed.

“The waste water does not serve asadilutant, cut-ting agent or
carrier medium for the cocaine base. It does not ‘facilitate the
distribution’ . . . of the cocainein that cocaine is not dependent
onthewater for ingestion, and unlikeadilutant or cutting agent,
thewastewater doesnot in any way increasetheamount of drug
available at the retail level. The liquid, with just a trace of
cocaine base, is merely a by-product of the manufacturing
process with no use or market value. . . . To read the statute or
Chapman [v. U.S, 111 S. Ct. 1919 (1991)] as requiring inclu-
sion of the weight of all mixtures, whether or not they are
useable, ingestible, or marketable, leadsto absurd andirrational
results contrary to congressional intent.”).

See Outline at I11.B.1.

General Application Principles
SENTENCING FACTORS

D.C. Circuit holdsen banc that, after grantingareduc-
tion for acceptance of responsibility, the sentencing court
may consider defendant’sdecision togototrial when pick-
ing the sentence within the guideline range. Defendant was
convicted at trial on adrug charge. The district court granted a
§3E1.1 reduction, but expressed reservations about giving
defendant the full benefit of the two-point reduc-tioninlight of
hisgoing to trial when “ he, in effect, had no defense,” and | ater
madea"“ rather meager” acknowledgment of responsibility. The
court stated that, if defendant had pled guilty before trial, it
would “have sentenced him at the very bottom of the Guide-
lines,” but because“thecasedid gototrial, | amgoingtoaddan
additional six months to the guideline sentence that | intend to
impose,” and sentenced defendant to 127 monthsinstead of 121.
The original appellate pandl affirmed, rejecting defendant’s
claimthat hewaspunished for exercising his Sixth Amendment
right to trial. U.S v. Jones, 973 F.2d 928 (D.C. Cir. 1992) [5
GU #3].

Theenbanc court affirmed, “ although on narrower grounds.
...[I]tisclear ... that the district judge could not properly be
described as enhancing defendant’s punishment. Instead, in
considering appellant’s decision to admit guilt only after con-
viction, the judge merely viewed the appellant’s timing as
pertinent tothe scope of thebenefit he should receive. Thejudge
decided he should give appellant less of abenefit than hewould
have allowed an otherwise identical defendant who showed
greater acceptance of responsibility by acknowledging hisguilt
at an earlier stage.”

The court added that, looking at the pre-adjustment guide-
line range as a “baseline sentence,” “the sentencing judge
appears simply to have given the defendant four-fifths of the
possible credit for acceptance of responsibility (24 out of 30
possible months), explaining that if Jones had shown greater
evidence of contrition (in thisinstance by pleading guilty), the
judge would have made a greater adjustment.” It was “legally
relevant (and constitutional ly unobjectionable)” for the district
judge to conclude that, “within the 121-151 month range the
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judge was bound to work within, Jones's limited remorse
deserved only a 24-month reduction.”

U.S.v. Jones, No.91-3025(D.C. Cir. July 2, 1993) (en banc)
(Williams, J.) (three judges dissenting).
See Outlineat 1.C and 111.E.4.

ReLevanT ConbucT
U.S v. Jenkins, No. 91-3553 (6th Cir. Aug. 20, 1993)

(Joiner, Sr. Dist. J.) (Remanded: It was error to attribute to
defendant all drugs distributed by the conspiracy on the basis
that defendant “ certainly could have reasonably foreseen” such
amounts: “foreseeability is only one of the limitations on the
ability of the court to charge one participantin aconspiracy with
the conduct of the other participants. . . . Another limi-tation on
the court’s ability to charge a defendant with the conduct of
othersisthat the conduct must bein furtherance of theexecution
of the ‘jointly undertaken criminal activity.’” Thus, the district
court must also determine “the scope of the criminal activity
[defendant] agreed to jointly undertake.”).

SeeOutlineat I.LA.1and 11.A.2.

Departures

MITIGATING CIRCUMSTANCES
U.S v. Restrepo, No. 92-1631 (2d Cir. July 26, 1993)

(Kearse, J.) (Remanded: Although consideration of alienageis
not prohibited by the Guidelines, it was improper to depart
downward for defendant who faced deportation and other
collateral consequencesdueto hisstatusasapermanent resident
alien. Consideration of “national origin” is prohibited by
§5H1.10, p.s.,, but national origin “is not synonymous with
‘adlienage,’ i.e., smply not being a citizen of the country in
which oneispresent. . . . Thus, the prohibition against consid-
eration of national origin does not constitute a prohibition
against consideration of alienage. . . . [T]o the extent that
alienageisacharacteristic shared by alarge number of persons
subject to the Guiddlines, it isacharacteristic that, for sentenc-
ing purposes, isnot ‘ordinarily relevant.’ It remains, however,
a characteristic that may be considered if a sentencing court
findsthat its effect isbeyond the ordinary” in nature or degree.
Inthiscase, however, “noneof the basesrelied on by thedistrict
court, i.e., (1) the unavailability of preferred conditions of
confinement, (2) the possibility of an additional period of
detention pending deportation following the completion of
sentence, and (3) the effect of deportation as banishment from
the U.S. and separation from family, justified the departure.”).
Cf.U.S.v. Alvarez-Cardenas, 902 F.2d 734, 737 (9th Cir. 1990)
(“possibility of deportation is not a proper ground for depar-
ture’); U.S. v. Cga-Hernandez, 895 F.2d 544, 545 (Sth Cir.
1990) (reversed upward departure based on fact that anti cipated
deportation after release precluded imposition of fine or super-
vised release).

See Outline generally at VI.C.4.b.

U.S v. Ziegler, No. 92-3242 (10th Cir. July 23, 1993)
(Brorby, J.) (Remanded: District court improperly departed
downward for defendant’s post-offense drug rehabilitation.
“[W]ehold drug rehabilitationistakeninto account for sentenc-
ing purposes under U.S.S.G. 3E1.1 (1991) and, therefore,
rehabilitation is generally an improper basis for departure.”
Even in extraordinary or unusual cases rehabilitation is not a
proper basisfor departure: “ Although [§5H1.4, p.s] explicitly
refersto drug dependence, not drug rehabilitation, we interpret

this section as encompassing both phenomena because drug
rehabilitation necessarily presupposes drug dependence. . .. A
departure based upon drug rehabilitation re-wards drug depen-
dency because only a defendant with a drug abuse problemis
eligible for the departure. For this reason, we hold the Guide-
lines do not contemplate drug rehabilitation as a grounds for
departure even in rare circumstances.”).

SeeOutlineat VI.C.2.a

U.S v. Gaither, No. 92-3222 (10th Cir. July 23, 1993)
(Brorby, J.) (Reversed, in light of Ziegler, departure based on
post-offense drug rehabilitation, but remanded for further find-
ings on defendant’ s claim that departure was also based on his
“exceptional acceptance of responsibility.” Such adepartureis
proper only if “thedistrict court finds the acceptance of respon-
sibility tobeso exceptional thatitis‘toadegree’ not considered
by U.S.S.G. 3E1.1.").

See Outline at VI.C.4.c.

U.S v. Sclamo, 997 F.2d 970 (1st Cir. 1993) (Affirmed:
“Applying the modified standard of review for such cases
recently announced in U.S. v. Rivera,” 994 F.2d 942 (1<t Cir.
1993), thedistrict court properly departed downward—fromthe
24-30 month range to probation with six months" home con-
finement—for defendant’ s unusual family circumstances. De-
fendant had been living with a divorced woman and her two
children since 1989, and had developed a special relationship
with the woman’s son that had helped ameliorate the son’s
serious psychological and behavioral problems. Evidence
that the son “would risk regression and harm if defendant were
incarcerated amply supportsthe district court’ s deter-mination
that Sclamo’ srel ationshipto Jamesissufficiently extraordinary
to sustain a downward departure.”).

See Outlineat VI.C.1.a

Deter mining the Sentence

FINES
U.S v. Turner, No. 93-1148 (7th Cir. July 14, 1993)

(Easterbrook, J.) (Remanded: The required cost-of-imprison-
mentfine, 8§ 5E1.2(i), isauthorized by statute. Caseisremanded,
however, because the district court imposed the fine after
finding that defendant was unable to pay a punitive fine under
85E1.2(a) and (c). Althoughtheappellatecourt declinedtohold
that a cost-of-imprisonment fine may never be imposed unless
apunitive fine is imposed firgt, it concluded that if defendant
“cannot pay such a fine, then he cannot be expected to pay
anything computed under sec. 5E1.2(i).”).

See Outline at V.E.2.

Probation and Supervised Release

REvocATION OF PROBATION FOR DRUG POSSESSION

U.S v. Sosa, 997 F.2d 1130 (5th Cir. 1993) (Affirmed: In
sentencing defendant for revocation of probation for drug
possession to “not lessthan one-third of the original sentence,”
18 U.S.C. §3565(a), “original sentence” refersto the length of
probation and is not limited to the maximum original guideline
sentence.).

Three courts have now held that “original sentence” refers
to probation; four have held it is limited to the original guide-
line sentence. The Supreme Court granted certiorari in one of
thelatter cases. SeeU.S v. Granderson, 113 S. Ct. 3033 (1993).
See Outlineat VII.A.2.
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Criminal History

INvALID PRIOR CONVICTIONS
Sixth Circuit holds en banc that “a narrow window of

challenge to prior convictionsis available’ to defendants
sentenced under the Guidelines. Defendant challenged the
validity of two prior state convictions for violent felonies that
would have placed him in the career offender category. The
district court held that the convictions were invalid under
state law and defendant should not be sentenced as a career
offender. The original appellate panel held that the validity of
the convictions had to be determined not under state law but
under federal constitutional standards, and remanded after
finding that federal standards were not violated. That opinion
was withdrawn for rehearing en banc “to decide whether a
defendant may challenge at sentencing a prior state court
conviction not previously ruledinvalid whichwouldresultin a
longer sentence if included within the Sentencing Guidelines
calculus.”

The magjority of the en banc court held that “under certain
limited circumstancesit is within a sentencing court’ s discre-
tion to entertain a challenge to the inclusion of a prior state
convictioninacriminal history score. . .. [ T]hedefendant must
first comply with the procedural requirementsfor objecting to
the conviction’s inclusion in the criminal history score. The
defendant also must state specifically the grounds claimed for
the prior conviction’s congtitutional invalidity in his initial
objection and ‘ the anticipated means by which proof of inval-
idity will be attempted—whether by documentary evidence,
including state court records, testimonial evidence, or combi-
nation—with an estimate of the process and the time needed to
obtain the required evidence.” . . . An example of a challenge
that a court should entertain would be a challenge to a previ-
ously unchallenged fel ony conviction wherethe defendant was
not represented by counsel, counsel was not validly waived,
and court records or transcriptsare availablethat document the
facts.”

“In addition to the types of proof that will be offered, the
court also should consider whether the defendant has available
an dternative method for attacking the prior conviction either
through state post-convictionremediesor federal habeasrelief.
While this factor should not be dispositive of whether a sen-
tencing court should entertain such achallenge, theavail ability
of an alternative method should play a significant role in the
court’ sdecision.” The court stated that itsholding issimilar to
theFourth Circuit’ sapproachthat “ district courtsareobliged to
hear constitutional challengesto predicate state convictionsin
federal sentencing proceedings only when prejudice can be
presumed from the alleged constitutional violation, regardless
of the facts of the particular case; and when the right asserted
isso fundamental that itsviolation would undercut confidence
inthe guilt of the defendant.” U.S. v. Byrd, 995 F.2d 536, 540
(4th Cir. 1993) [5 GSU #15].

Asto defendant’ s challenge, the en banc court held that the
district court erred in finding that the prior convictions were
invalid under state law: “When the inclusion of a prior state
conviction in the criminal history score is challenged, the
validity of that conviction must bedetermined solely asamatter
of federal law.” Holding that the convictionswerevalid under
federal law, the court reversed and remanded.

Twelve of thefourteen members of theen banc court joined
in the result. Six joined the opinion on the issue of what
circumstances adistrict court must consider before allowing a
challengeto prior convictions; one judge concurred but would
allow district courtsmorediscretion. Fivejudgeswoul d further
limit such challenges. The two judges who dissented from the
result would allow challenges to prior convictions as a matter
of right, asin U.S v. Vea-Gonzalez, 999 F.2d 1326 (9th Cir.
1993) (superseding 986 F.2d 321 [5 GSU #10]).

U.S v. McGlocklin, No. 91-6121 (6th Cir. Sept. 17, 1993)
(en banc) (Guy, J.) (dissenting opinions noted above).

See Outlineat 1IV.A.3.

Sentencing Procedure

Eleventh Circuit holdsthat defendantsmay waiveright
to appeal Guidelines sentences, but the waiver must be
specifically addressed in the plea colloquy. Defendant ap-
pealed his sentence. The government argued the appeal should
be denied because defendant’s plea agreement includ-ed a
waiver of his“right to appeal or contest . . . hissentence on any
ground,” unless the sentence was in violation of law.

Theappellate court held that, under most circumstances, “a
defendant’s knowing and voluntary waiver of the right to
appeal his sentencewill be enforced.” However, “for awaiver
to be effective it must be knowing and voluntary [and] . . . in
most circumstances, for a sentence appeal waiver to be
knowing and voluntary, the district court must have specif-
ically discussed the sentence appeal waiver withthedefen-dant
during the Rule 11 hearing.” To enforce a waiver, either the
district court must have “ specifically questioned the defendant
concerning the sentence appea waiver during the Rule 11
colloquy” or it must be “manifestly clear from the record that
the defendant otherwise understood the full significance of the
waiver.”

Here, thecourt heldthedistrict court“ did not clearly convey
to Bushert that he was giving up hisright to appeal under most
circumstances. . .. Nor does. . . therecord [show] that Bushert
otherwise understood the full significance of his sentence
appeal waiver.” The court concluded that “the remedy for an
unknowing andinvoluntary waiver isessentially severance”—
thewaiver “is severed or disregarded . . . while the rest of the
plea agreement is enforced as written and the appeal goes
forward.” The appellate court found defendant’s claims of
sentencing error had no merit and affirmed his sentence.

U.S. v. Bushert, 997 F.2d 1343 (11th Cir. 1993).
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EVIDENTIARY | SSUES

U.S v. Jenkins, No. 91-3553 (6th Cir. Aug. 20, 1993)
(Joiner, Sr. Dist. J.) (Affirmed: Cocaine excluded at trial be-
cause it was seized during an unconstitutional search was
properly usedto calculatedefendants’ offenselevels. Evidence
illegally seized for the purpose of sentence enhance-ment
would beexcludable, but therewas* noindicationintherecord
that this evidence was obtained to enhance defen-dants' sen-
tences.” The court distinguished asdictatheconclusioninU.S
v. Nichals, 979 F.2d 402, 410-11 (6th Cir. 1992), that unlaw-
fully seized evidence should not be used in setting the base
offense level.) (Keith, J., dissented on this issue).
SeeOutlineat IX.D.4.

Adjustments

UsE oF SPECIAL SKILL
U.S. v. Mainard, No. 92-10298 (9th Cir. Sept. 20, 1993)

(Fernandez, J.) (Remanded: Enhancement under §3B1.3 for
use of specia skill was improperly given for defendant’s
“sophistication in methamphetamine manufacturing” and
“ability to pass his expertise along to others.” There was “no
evidencethat Mainard was atrained chemist or pharmacist . . .
who abused his skillsto produce drugs.” “ Although the meth-
amphetamine |aboratory might have been sophisticated, noth-
ing indicates that Mainard used any ‘pre-existing, legitimate
skill not possessed by the general public,”” and “being skilled
at the clandestine manufacturing of methamphetamineisnot a
‘legitimate’ skill” under §3B1.3.). Accord U.S v. Young, 932
F.2d 1510, 1512-15(D.C. Cir.1991) (merefact that defendant
learned how to manufacture PCP—which by definition re-
quires special skill—insufficient for §3B1.1).

Compare U.S v. Spencer, No. 93-1041 (2d Cir. Aug. 25,
1993) (Altimari, J.) (Remanded for recalculation of drug
amount, but affirmed special skill enhancement for defendant
convicted of methamphetamine offenses. Although “special
skill” “usually requir[es] substantial education, training, or
licensing,” §3B1.3, comment. (n.2), and defendant was self-
taught, he “ presents the unusual case where factors other than
formal education, training, or licensing persuade usthat he had
specia skillsin the area of chemistry. . . . [He] experimented
often as an amateur chemist . . ., built an extremely sophisti-
cated home chemistry laboratory . . . , used his chemical
acumen professionally . . . to conduct a joint project [with a
chemist] to develop a sophisticated medical testing device,”
and had taken college courses.). Accord U.S. v. Hummer, 916
F.2d 186, 191-92 (4th Cir. 1990) (self-taught inventor had
acquired requisite “special skill” through experience).

See also U.S. v. Muzingo, 999 F.2d 361 (8th Cir. 1993)
(Affirmed: Defendant used “specia skill” to break into safe-
deposit boxes He made keys to the boxes, “a skill that he ac-
quired during his ten-year employment with a company that
manufactures safe-deposit boxes and keys.” There was also
evidence he had technical drawings and a “little gadget” he
used to determine the profile of the keysthat he required.).
SeeOutlineat 111.B.9.

Probation and Supervised Release
REvOCATION OF SUPERVISED RELEASE

U.S. v. Truss, No. 92-2171 (6th Cir. Sept. 8,1993) (Suhr-
heinrich, J.) (“[W]efind themajority’ s position persuasiveand
join[most circuits] in holding that, while an additional term of

supervised release may be in the best interests of an orderly
administration of justice, no additional term of supervised
releaseis permitted by § 3583(e)(3).”). Accord U.S. v. Tatum,
998 F.2d 893 (11th Cir. 1993) (per curiam) (Remand-ed: “We
jointhe mgority of circuitsthat have addressed thisissue and
hold that upon revocation of aterm of supervised release, a
district court is without statutory authority to impose both
imprisonment and another term of supervised release.”).

See Outlineat VII.B.1.

Offense Conduct
MoRE THAN MINIMAL PLANNING

U.S v. Wong, No. 92-5570 (3d Cir. July 30, 1993) (Mans-
mann, J.) (Affirmed: When appropriate, both enhancement for
morethan minimal planning and adjustment for rolein offense
may be given: “The upward adjustments mandated re-
spectively by 8§ 2B1.1(b)(5) and 3B1.1(c) operate indepen-
dently of each other . . . . [W]e hold that where a defendant is
not only aparticipant in asophisticated criminal scheme, butis
also one of the more culpable individuals in that scheme, the
two enhancements may be applied in tandem.”).

ContraU.S. v. Chichy, No. 92-3481 (6th Cir. Aug. 6, 1993)
(Contie, Sr. J.) (Remanded: It is*impermissible double count-
ing” to impose both enhancements. The appellate court held it
was bound by U.S. v. Romano, 970 F.2d 164, 167 (6th Cir.
1992), which held that separate enhancements under
§2F1.1(b)(2) and §3B1.1(a) were improper. “We believe the
same reasoning applies to subsection (c) of §3B1.1. ... Al-
though it ispossiblefor adefendant to receive an enhancement
under §2F1.1(b)(2) for more than minimal planning without
being an organizer, leader, manager, or supervisor under
83B1.1(c), the converse is not true. A defendant cannot re-
ceive an enhancement for rolein the offense under §3B1.1(c)
unless he has engaged in more than minimal planning.”).
SeeOutlineat I1.E and 111.B.6.

CALCULATING THE WEIGHT oF DRrRuGs

U.S v. Newsome, 998 F.2d 1571 (11th Cir. 1993) (Re-
manded: U.S. v. Rolande-Gabriel, 938 F.2d 1231 (11th Cir.
1991), a drug importation case, applies to conspiracy to man-
ufacture and possess cases. Thus, for defendants convicted of
conspiracy to manufacture and possess methamphetamine, it
was error to include amounts of discarded “sludge” that con-
tained less than one percent methamphetamine and “were not
only unusable, but also toxic.” Courts may, however, use “the
approximation approach” in §2D1.1, comment. (n.12), if the
amount of drugs seized does not reflect the scal e of the offense
and the evidence supports that method.).

Compare U.S v. Nguyen, No. 92-8032 (10th Cir. Apr. 13,
1993) (Saffels, Sr. Dist. J.) (Affirmed: District court properly
used entire weight of “a 10.3 gram ‘eight-ball’ comprised of
small pieces of yellowish cocaine base mixed with white
sodium bicarbonate powder.” Defendant argued that crack
cocaine is not usually combined with sodium bicarbonate
powder, but the appellate court stated: “ Thisis not an absurd
case, but one in which the sodium bicarbonate could have
remained after the distillation into thefinal cocaine base
form. Inaddition, thedefendant purchased thedruginthisform
and sold it in thisform.”) (previously unpublished table opin-
ion, 991 F.2d 806, to be published in full).

SeeOutlineat I11.B.1.
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Offense Conduct

Druc QUANTITY—MANDATORY MINIMUMS

Second Circuit vacates mandatory minimum sentence
that was based on inclusion of relevant conduct that was
not part of theoffenseof conviction. Defendant wasarrested
inNovember 1991 and charged with possession of afirearmin
connection with a drug trafficking offense and possession of
cocaine with intent to sell. In February 1992, defendant was
arrested again and charged with conspiracy to possess with
intent to distribute and conspiracy to distribute cocaine. Pursu-
ant to a plea agreement, he was convicted of the November
weaponschargeand the February charges, theNovember drug
charge was dropped. In sentencing defendant on the February
drug charges, which involved .431 grams of cocaine base, the
district court included the 12.86 grams of cocaine base in-
volved in the November transaction and sentenced defendant
tothemandatory minimumfive-year sentencefor aconspiracy
involving more than five grams of cocaine base, 21 U.S.C.
88841(b)(1) and 846.

The appellate court remanded, holding that the November
drug amount could beincluded asrelevant conduct in comput-
ing the guideline sentence, if appropriate, but could not be
counted toward the mandatory minimum. “ Unlike the Guide-
lines, which require a sentencing court to consider similar
conduct in setting a sentence, the statutory mandatory mini-
mum sentences of 21 U.S.C. §841(b)(1) apply only to the
conduct which actually resulted in a conviction under that
statute. Thus, the district court erred in concluding that it
should include the cocaine from the November episode not
only asrelated conduct rel evant tothebase of fenselevel for the
February episode, but also in determining whether the manda-
tory minimum for the February offense applied. . . . [Section
841(b)(1)] indicates that the minimum applies to the quantity
involved in the charged, and proven, violation of §841(a). In
this case, Darmand’s violation of §841(a) was found to in-
volve only .431 grams. Conseguently, the mandatory mini-
mum should not have been imposed.”

U.S v. Darmand, No. 93-1009 (2d Cir. Sept. 8, 1993)
(Oakes, J.).

See Outline at 11.A.3.

Druc QuanTITY—RELEVANT CONDUCT
U.S v. Adams, 1 F.3d 1566 (11th Cir. 1993) (Remanded:

In determining what drug amounts were reasonably foresee-
ableto conspiracy defendant who had participatedin only one
abortiveflight to pick up marijuana, it was error to attribute to
him “a hypothetical second load that [he] never attempted to
transport.” While it may sometimes be appropriate to hold a
defendant liablefor other flights, “[a] sentencing court may not
speculate on the extent of a defendant’s involvement in a
conspiracy; instead, such a finding must be supported by a
preponderanceof theevidence. . .. Therewasno evidencethat

Adams intended to be involved with another flight or that it
was foreseeable to him that there would be another flight.”).
See Qutlineat 11.A.1.

Criminal History

ConNsoLIDATED OR RELATED CASES
Seventh Circuit holdsthat there must have been afor -

mal consolidation order or other judicial determination
for prior convictionsto be “consolidated for sentencing.”
The district court sentenced defendant as a career offender
after finding that two of defendant’ sprior convictionsfor bank
robbery—which had been charged in the same indictment—
wererelated, but that athird, separately indicted robbery was
not. Defendant argued that the convictions had been * consoli-
dated for sentencing,” §4A 1.2, comment. (n.3). “Both indict-
ments were returned by the same grand jury at the sametime.
The cases, which had separate docket numbers, were assigned
to the same judge and identical bonds were set. The charges
proceeded together through arraignment, motions, motion
hearing, plea agreement, plea hearing, sentence hearing, and
subsequent sentence modification. All three offenses. . . were
the subject of Russell’s plea agreement. Russell received 15-
year concurrent sentences for each of the three offenses, in
separate orders, but one order referring to the separate cases
by number modified the sentencesto ten yearson each count.”
Thedistrict judgedetermined that the separate of fenses, 