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cisions on the Sentencing Guidelines and the 1984 Sentencing Reform Act,

as amended. It is based largely on cases that have been summarized in Guide-
line Sentencing Update. The outline does not cover all issues or all cases—it is an
overview of selected issues that should be of interest to judges and others who use
the guidelines.

This outline replaces all previous Center outlines under this title. It includes Su-
preme Court decisions through June 30, 2002, a comprehensive survey of appellate
court cases up to December 31, 2001, and selected additional cases through July 31,
2002. Brackets at the end of a citation give the volume and issue numbers for cases
that were summarized in Guideline Sentencing Update through volume 11, number
5. Denials of petitions for certiorari and per curiam references are omitted. Because
policy statements are, for the most part, treated like guidelines, we have not added
“p.s.” after the section number of policy statements unless that status seems
significant.

Note that recent amendments to the guidelines may affect some of the issues
reported here as case law develops. Amendments that have been proposed to take
effect Nov. 1, 2002, are noted in the appropriate sections.

T his outline identifies significant developments in federal appellate court de-

I. General Application Principles
A. Relevant Conduct

Effective Nov. 1, 1992, significant clarifying amendments were made to the relevant
conduct guideline, §1B1.3, including how to attribute conduct in jointly under-
taken criminal activity and definitions of “same course of conduct” and “common
scheme or plan.” Some of the cases that follow apply to prior versions of §1B1.3.
Note that many of the cases concerning relevant conduct are covered under the
pertinent subject headings, such as II.A. Drug Quantity, III. Adjustments, and IX.A.1.
Plea Bargaining—Dismissed Counts.

1. Jointly Undertaken Criminal Activity

“[1]n the case of a jointly undertaken criminal activity . . . all reasonably foreseeable
acts and omissions of others in furtherance of the jointly undertaken criminal ac-
tivity” are used to set a defendant’s offense level. USSG §1B1.3(a)(1)(B). The 1992
amendment to Application Note 2 states that any conduct of others attributed to
defendant must be both “(i) in furtherance of the jointly undertaken criminal activ-
ity; and (ii) reasonably foreseeable in connection with that activity.” Note 2 adds
that “the scope of the criminal activity jointly undertaken by the defendant . . . is
not necessarily the same as the scope of the entire conspiracy, and hence relevant
conduct is not necessarily the same for every participant.” Thus, the sentencing
court “must first determine the scope of the criminal activity the particular defen-
dant agreed to jointly undertake (i.e., the scope of the specific conduct and objec-



Section I: General Application Principles

tives embraced by the defendant’s agreement).” A court should make specific findings
as to both the scope of the agreement and the foreseeability of others’ conduct. See,
e.g., U.S. v. Studley, 47 F.3d 569, 574-76 (2d Cir. 1995) (remanded: court must
“make a particularized finding of the scope of the criminal activity agreed upon by
the defendant. . . . [T]he fact that the defendant is aware of the scope of the overall
operation is not enough to hold him accountable for the activities of the whole
operation.”) [7#8]; U.S. v. Saro, 24 F.3d 283, 288 (D.C. Cir. 1994) (“The extent of a
defendant’s vicarious liability under conspiracy law is always determined by the
scope of his agreement with his co-conspirators. Mere foreseeability is not enough.”);
U.S. v. Jenkins, 4 F.3d 1338, 1346—47 (6th Cir. 1993) (remanding attribution of
drugamounts based only on foreseeability—district court must also determine “the
scope of the criminal activity [defendant] agreed to jointly undertake”) [6#2]; U.S.
v. Evbuomwan, 992 F.2d 70, 73-74 (5th Cir. 1993) (“mere knowledge that criminal
activity is taking place is not enough”—“the government must establish that the
defendant agreed to jointly undertake criminal activities with the third person, and
that the particular crime was within the scope of that agreement”) [5#15]; U.S. v.
Gilliam, 987 F.2d 1009, 1012—13 (4th Cir. 1993) (“in order to attribute to a defen-
dant for sentencing purposes the acts of others in jointly-undertaken criminal ac-
tivity, those acts must have been within the scope of the defendant’s agreement and
must have been reasonably foreseeable to the defendant”); U.S. v. Olderbak, 961
F.2d 756, 764 (8th Cir. 1992) (“Under subsection (a) of Section 1B1.3 of the Sen-
tencing Guidelines, each conspirator is responsible for all criminal acts committed
in furtherance of the conspiracy. . .. ‘[S]uch conduct is not included in establishing
the defendant’s offense level,” however, if it ‘was neither within the scope of the
defendant’s agreement nor was reasonably foreseeable in connection with the crimi-
nal activity the defendant agreed to jointly undertake.”).

Whether a defendant can be held accountable for coconspirators’ activities that
occur after he has been arrested was addressed by the Tenth Circuit in a counter-
feiting case. Defendant was a minor participant in the scheme, he was arrested be-
fore any phony money was actually printed, and after his arrest the government ran
a sting operation on the remaining participants. Nonetheless, he was held respon-
sible for the entire $30 million that was printed. The appellate court remanded be-
cause, while defendant may have reasonably foreseen that up to $30 million might
have been printed, there was no evidence that he had agreed to that amount and he
had no part whatsoever in determining that amount or producing it. “Courts must
examine a conspirator’s position within a conspiracy and whether that position
gave him firsthand knowledge of the quantity of counterfeit money involved to
determine whether the conduct of other conspirators is reasonably foreseeable to
him.” Furthermore, once the government sting operation was set up, whatever agree-
ment defendant had with the other conspirators was abandoned for one that he
never agreed to or had a role in. Thus, although “a conspirator’s arrest or incarcera-
tion by itself is insufficient to constitute his withdrawal from the conspiracy,” in
this case defendant’s “participation in the conspiracy terminated with his arrest
and . . . [t]he acts of Mr. Melton’s fellow conspirators therefore cannot be attrib-
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uted to him following his arrest.” U.S. v. Melton, 131 F.3d 1400, 140406 (10th Cir.
1997). See also U.S. v. Price, 13 F.3d 711, 732 (3d Cir. 1994) (“While we reject a per
se rule that arrest automatically bars attribution to a defendant of drugs distributed
after that date, . . . a defendant cannot be held responsible for conduct committed
after he or she could no longer assist or monitor his or her co-conspirators.”).

See also cases in section I1.A.2

2. Same Course of Conduct, Common Scheme or Plan

Under USSG §1B1.3(a)(2), relevant conduct includes, “solely with respect to of-
fenses of a character for which §3D1.2(d) would require grouping of multiple counts,
all such acts and omissions that were part of the same course of conduct or com-
mon scheme or plan as the offense of conviction.” The D.C. Circuit has stated that
when certain conduct is alleged to be relevant “the government must demonstrate a
connection between [that conduct] and the offense of conviction, not between [that
conduct] and the other offenses offered as relevant conduct.” U.S. v. Pinnick, 47
F.3d 434, 438-39 (D.C. Cir. 1995) (remanded: although conduct in dismissed count
was arguably part of the same course of conduct as two other dismissed counts that
were properly deemed relevant conduct, it was not sufficiently related to offense of
conviction) [7#8]. “‘Common scheme or plan’ and ‘same course of conduct’ are
two closely related concepts.” §1B1.3, comment. (n.9). Application Notes 9(A) and
(B) define these terms and largely adopted the holdings of the Second and Ninth
Circuit decisions discussed below.

The Second Circuit has distinguished between “same course of conduct” and
“common scheme or plan.” It interpreted “same course of conduct” as requiring
“the sentencing court . . . to consider such factors as the nature of the defendant’s
acts, his role, and the number and frequency of repetitions of those acts.” U.S. .
Santiago, 906 F.2d 867, 871-73 (2d Cir. 1990) (drug sales 8—14 months before sale
of conviction properly considered—all sales were similar and to same individual).
It later held that “same course of conduct . . . looks to whether the defendant re-
peats the same type of criminal activity over time. It does not require that acts be
‘connected together’ by common participants or by an overall scheme. It focuses
instead on whether defendant has engaged in an identifiable ‘behavior pattern.”
U.S. v. Perdomo, 927 F.2d 111, 115 (2d Cir. 1991) (Vermont drug activities were a
continuation of Canadian activities even though defendant dealt with different parties
and had different role). See also U.S. v. Azeem, 946 F.2d 13, 16 (2d Cir. 1991) (heroin
transaction in Cairo, Egypt, was part of same course of conduct as similar New
York transaction); U.S. v. Cousineau, 929 F.2d 64, 68 (2d Cir. 1991) (uncharged
drug sales predating charged drug conspiracy by two years were relevant conduct—
“relevancy ‘is not determined by temporal proximity alone’”). A ““common scheme,’
in contrast, requires a connection among participants and occasions.” U.S. v.
Shonubi, 998 F.2d 84, 89 (2d Cir. 1993) (citing earlier cases).

The Ninth Circuit cited Santiago in holding that the “essential components of the
section 1B1.3(a)(2) analysis are similarity, regularity, and temporal proximity.” U.S.
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v. Hahn, 960 F.2d 903, 910 (9th Cir. 1992) [4#20]. “When one component is ab-
sent, however, courts must look for a stronger presence of at least one of the other
components. In cases . . . where the conduct alleged to be relevant is relatively re-
mote to the offense of conviction, a stronger showing of similarity or regularity is
necessary to compensate for the absence of the third component.” Id. Application
Note 9(B) of §1B1.3, effective Nov. 1, 1994, adopted this analysis for “same course
of conduct.”

Several circuits have followed Santiago and Hahn. See, e.g., U.S. v. Jackson, 161
F.3d 24,28-30 (D.C. Cir. 1998) (affirmed inclusion of four-year-old cocaine deal—
although regularity and temporal proximity were lacking, inclusion was justified by
“extreme similarity” of deals and fact that lapse of time was partly caused by impris-
onment of key participant); U.S. v. Hill, 79 F.3d 1477, 1480-85 (6th Cir. 1996) (er-
ror to include crack from 1991 charge at sentencing for crack and powder cocaine
offense committed nineteen months later—temporal proximity was “extremely
weak,” regularity was “completely absent,” and there was too little similarity to meet
relevant conduct test); U.S. v. Roederer, 11 F.3d 973, 979—-80 (10th Cir. 1993) (co-
caine sales in conspiracy that ended in 1987 were part of same course of conduct as
instant offense of cocaine distribution in May 1992; defendant “was actively en-
gaged in the same type of criminal activity, distribution of cocaine, from the 1980s
through May, 1992. [His] conduct was sufficiently similar and the instances of co-
caine distribution were temporally proximate”) [6#9]; U.S. v. Cedano-Rojas, 999
F.2d 1175, 1180-81 (7th Cir. 1993) (drug transactions almost two years before of-
fense of conviction were part of same course of conduct—they were “conducted in
substantially similar fashion,” in the same city, and involved large amounts of co-
caine; also, two-year span was partly explained by defendant having lost his sup-
plier); U.S. v. Sykes, 7 F.3d 1331, 133638 (7th Cir. 1993) (following test for “simi-
larity, regularity, and temporal proximity,” it was error to include fourth fraud count
that was dismissed—it bore only “general similarity” to other three frauds, and
regularity and proximity were insufficient) [6#6]; U.S. v. Chatman, 982 F.2d 292,
294-95 (8th Cir. 1991) (following Hahn test, crack subject to state possession charge
was related to federal offense of distributing crack occurring days earlier); U.S. v.
Bethley, 973 F.2d 396, 401 (5th Cir. 1992) (similar and continuous distributions of
cocaine over six-month period prior to offense of conviction); U.S. v. Mullins, 971
F.2d 1138, 114446 (4th Cir. 1992) (remanding finding that uncharged conduct
was relevant to offense of conviction—“[r]egularity and temporal proximity are
extremely weak here, if present at all,” and the conduct “was not sufficiently simi-
lar”). Cf. U.S. v. Phillippi, 911 F.2d 149, 151 (8th Cir. 1990) (holding that the dates
and nature of conduct occurring “as remotely as two years before [defendant’s]
arrest” must be “clearly established” in order to be considered relevant).

The Hahn court also stated, “When regularity is to provide most of the founda-
tion for temporally remote, relevant conduct, specific repeated events outside the
offense of conviction must be identified. Regularity is wanting in the case of a soli-
tary, temporally remote event, and therefore such an event cannot constitute rel-
evant conduct without a strong showing of substantial similarity.” Hahn, 960 F.2d
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at 911. Cf. U.S. v. Nunez, 958 F.2d 196, 198-99 (7th Cir. 1992) [4#20] (affirmed:
uncharged cocaine sales that occurred from 1986-1988 and in 1990 for defendant
arrested in Oct. 1990 “amounted to the same course of conduct”—all sales were
made to same buyer and were interrupted only by buyer’s imprisonment); U.S. v.
Mak, 926 F.2d 112, 114-16 (1st Cir. 1991) (affirmed: four similar drug deals all part
of relevant conduct although each was separated by several months). The Hahn
court noted, however, that “[i]n extreme cases, the span of time between the alleged
‘relevant conduct’ and the offense of conviction may be so great as to foreclose as a
matter of law consideration of extraneous events as ‘relevant conduct.”” 960 F.2d at
910 n.9. See, e.g., U.S. v. Kappes, 936 F.2d 227, 230-31 (6th Cir. 1991) (although the
two were similar, “[i]t would take an impermissible stretch of the imagination to
conclude that the 1983 offense was part of the same ‘course of conduct’ as the 1989
offense”).

Note that the Commentary to §1B1.3(a)(2) was amended in Nov. 1991 by the
addition of Application Note 8 (originally Note 7), which states in part: “For the
purposes of subsection (a)(2), offense conduct associated with a sentence that was
imposed prior to the acts or omissions constituting the instant federal offense (the
offense of conviction) is not considered as part of the same course of conduct or
common scheme or plan as the offense of conviction.” See also U.S. v. Colon, 961
F.2d 41, 44 (2d Cir. 1992) (“The Sentencing Commission has made it clear that
offense conduct ‘associated with’ a prior state sentence is not to be considered rel-
evant conduct for purposes of section 1B1.3(a)(2).”).

Other examples: U.S. v. Gomez, 164 F.3d 1354, 1356-57 (11th Cir. 1999) (re-
manded: sale of two kilograms of cocaine by defendant to one individual occurred
near the time he started supplying cocaine to conspiracy of conviction, but should
not have been included as relevant conduct because it was totally separate from
conspiracy activities); U.S. v. Young, 78 F.3d 758, 763 (1st Cir. 1996) (common
source for drugs in New York and common transport of drugs to Maine for sale
demonstrated common scheme or plan); U.S. v. Maxwell, 34 F.3d 1006, 1010-11
(11th Cir. 1994) (remanded: unrelated cocaine distribution that occurred a year
earlier and involved different people than Dilaudid conspiracy and other cocaine
distribution on which defendant was convicted was not relevant conduct) [7#6];
U.S. v. Fermin, 32 F.3d 674, 681 (2d Cir. 1994) (remanded: drug quantities from
1983-1985 drug records could not be used as relevant conduct in 1990-1991 con-
spiracy offense—government failed to show high degree of similarity or regularity
required where temporal proximity is lacking); U.S. v. Jones, 948 F.2d 732, 737-78
(D.C. Cir. 1991) (although current offense and prior criminal conduct both in-
volved fraud, they were not related under §1B1.3 because they occurred more than
a year apart, were different in nature, and involved different individuals); Kappes,
936 F.2d at 230-31 (remanded: unlawful false statement by defendant in 1983 that
enabled him to make another unlawful false statement in 1989 for which he was
prosecuted was not relevant conduct for the instant offense; although the two of-
fenses were similar, “[t]he fact that Kappes may not have been in a position to com-
mit the second offense if he had not committed the first offense does not, by itself,
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make the second offense ‘part of the same course of conduct or common scheme or
plan’ as the first offense”); U.S. v. Wood, 924 F.2d 399, 404—05 (1st Cir. 1991) [3#19]
(remanded: drug transaction conducted solely by defendant’s wife and about which
defendant knew nothing until afterward should not have been included under
§1B1.3(a)(2) as relevant conduct for defendant’s drug conspiracy conviction, even
though part of his drug debt was paid off during the deal—“Wood’s only connec-
tion with the [wife’s] transaction was as a beneficiary of someone else’s criminal
activity, a link that had nothing to do with his conduct.”); U.S. v. Sklar, 920 F.2d
107, 111 (1st Cir. 1990) (affirmed: twelve packages of cocaine sent to defendant
were part of a single course of conduct—“The repetitive nature of the mailings,
their common origin and destination, their frequency over a relatively brief time
span, the unvarying use of a particular mode of shipment, Sklar’s admission that he
supported himself . . . by selling drugs, . . . his lack of any known employment
during that interval, and his acknowledgment . . . that he owed the sender money
for an earlier debt, were more than enough to forge the requisite linkage.”).

3. Conduct from a Prior Acquittal or Uncharged Offenses

“[A] jury’s verdict of acquittal does not prevent the sentencing court from consid-
ering conduct underlying the acquitted charge, so long as that conduct has been
proved by a preponderance of the evidence.” U.S. v. Watts, 117 S. Ct. 633, 635-38
(1997) [9#1]. See also U.S. v. Hull, 160 F.3d 265, 270 (5th Cir. 1998) (“whether the
defendant was charged with, convicted of, or acquitted of conspiracy should not
dispositively affect attributable conduct for sentencing purposes as per
§1B1.3(a)(1)(B)”); U.S. v. Boney, 977 F.2d 624, 635-36 (D.C. Cir. 1992) (drugs
from acquitted counts as relevant conduct); U.S. v. Romulus, 949 F.2d 713, 717 (4th
Cir. 1991) (“well settled that acquitted conduct may properly be used to enhance a
sentence”); U.S. v. Averi, 922 F.2d 765, 766 (11th Cir. 1991) (“facts relating to ac-
quitted conduct may be considered”); U.S. v. Fonner, 920 F.2d 1330, 1332-33 (7th
Cir. 1990) (departure may be based on prior misconduct despite acquittal on charges
arising out of that misconduct); U.S. v. Duncan, 918 F.2d 647, 652 (6th Cir. 1990)
(enhancement for possessing weapon during drug offense, §2D1.1(b)(1), after ac-
quittal on firearm charge); U.S. v. Rodriguez-Gonzalez, 899 F.2d 177, 181-82 (2d
Cir. 1990) (same) [3#6]; U.S. v. Dawn, 897 F.2d 1444, 1449-50 (8th Cir. 1990) (same);
U.S. v. Mocciola, 891 F.2d 13, 16—17 (1st Cir. 1989) (same) [2#18]; U.S. v. Johnson,
911 F.2d 1394, 1401-02 (10th Cir. 1990) (enhancement for conduct in acquitted
conspiracy count); U.S. v. Isom, 886 F.2d 736, 738-39 (4th Cir. 1989) (acquitted on
counterfeiting charge but received enhancement for printing counterfeit obliga-
tions, §2B5.1(b)(2)); U.S. v. Juarez-Ortega, 866 F.2d 747, 748—49 (5th Cir. 1989)
(acquitted of carrying firearm during drug offense, but underlying facts used for
departure) [2#1]; U.S. v. Ryan, 866 F.2d 604, 60610 (3d Cir. 1989) (acquitted of
possession with intent to distribute, but evident packaging of drugs for sale used as
basis for departure) [2#1]. Cf. U.S. v. Concepcion, 983 F.2d 369, 389 (2d Cir. 1992)
(use of acquitted conduct to increase sentence from maximum of three years to
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almost twenty-two years is factor not adequately considered by Commission and
downward departure may be considered).

Effective Nov. 1, 2000, policy statement §5K2.21 specifically authorizes depar-
tures for conduct that was dismissed or not charged if it was not otherwise accounted
for in determining the guideline range.

The Ninth Circuit had held that acquitted conduct could not be used as a basis
for departure, U.S. v. Brady, 928 F.2d 844, 85052 (9th Cir. 1991) [4#1], enhance-
ments, U.S. v. Pinckney, 15 F.3d 825, 829 (9th Cir. 1994), or as relevant conduct,
U.S. v. Putra, 78 F.3d 1386, 1387-90 (9th Cir. 1996). However, even before the
recent Supreme Court decision in Watts reversed Ninth Circuit practice, the circuit
had decided that Koon v. U.S., 116 S. Ct. 2035 (1996), required that Brady and its
progeny be abandoned. The Court’s emphasis that the Sentencing Commission,
not the courts, is to identify the facts relevant to sentencing, and emphasis on “the
deference due the sentencing judge,” led the Ninth Circuit to conclude that “[w]e
therefore acted beyond our authority when we declared in Brady that district courts,
at sentencing, may not reconsider facts necessarily rejected by a jury’s verdict.” U.S.
v. Sherpa, 110 F.3d 656, 661 (9th Cir. 1996). Even before Sherpa, the circuit had
limited the holding in Brady to cover only the specific facts that the jury “necessar-
ily rejected by its acquittal.” See, e.g., U.S. v. Karterman, 60 F.3d 576, 581-82 (9th
Cir. 1995) (affirmed: although defendant was acquitted of cocaine conspiracy charge,
offense level for income tax counts could be enhanced for unreported income from
drug trafficking because the jury “did not necessarily reject Karterman’s involve-
ment in the substantive conduct underlying the conspiracy charge”); U.S. v. Vgeri,
51 F.3d 876, 881-82 & n.2 (9th Cir. 1995) (affirmed: court could find that defen-
dant convicted of conspiracy to distribute cocaine was responsible for 830 grams
despite acquittal on charges of possession of cocaine with intent to distribute and
importation of cocaine). See also U.S. v. Newland, 116 F.3d 400, 404 (9th Cir. 1997)
(after Watts, court may consider relevant conduct involved in offense that was re-
versed on appeal).

Courts have also held that uncharged but relevant conduct may be used. See, e.g.,
U.S. v. Sanders, 982 F.2d 4, 10 (1st Cir. 1992) (for departure); U.S. v. Galloway, 976
F.2d 414, 427-28 (8th Cir. 1992) (en banc) (proper to include similar but uncharged
thefts) [5#3]; U.S. v. Newbert, 952 F.2d 281, 284—85 (9th Cir. 1991) (may include
uncharged state offense) [4#17]; U.S. v. Perdomo, 927 F.2d 111, 116-17 (2d Cir.
1991) (role in offense properly based on uncharged conduct); U.S. v. Ebbole, 917
F.2d 1495, 1501 (7th Cir. 1990) (uncharged drug activity). But cf. U.S. v. Shonubi,
103 F.3d 1085, 1087-92 (2d Cir. 1997) (remanded: requiring more rigorous stan-
dard of proof than preponderance of evidence when uncharged relevant conduct
“will significantly enhance a sentence”) [9#4]. However, some circuits have held
that the obstruction of justice enhancement is limited to the offense of conviction,
and that the acceptance of responsibility guideline limits the use of relevant con-
duct. See sections II1.C.4 and IIL.E.3.

The uncharged conduct must be sufficiently connected to the offense of convic-
tion to qualify as relevant conduct. The Sixth Circuit rejected the use of an incident
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of restraint and torture that occurred during the course of a cocaine-selling opera-
tion because defendant was only convicted of one count of cocaine distribution, an
act that occurred several months before and was unrelated to the restraint and tor-
ture. The uncharged conduct did not fit any of the definitions of relevant conduct
under §1B1.3. U.S. v. Cross, 121 F.3d 234, 23840 (6th Cir. 1997) [10#2].

Note that some circuits have held that a departure may not be based on charges
that were dismissed or not brought as part of a plea agreement. See cases in section
IX.A.l.

4. Double Jeopardy and Other Issues

Double jeopardy: The Supreme Court resolved a circuit split by holding that there
is no bar to a separate prosecution and sentence for conduct that was previously
used as relevant conduct to increase an earlier guidelines sentence. Defendant was
first sentenced on a federal marijuana charge and his offense level was increased
under §1B1.3 for related conduct involving cocaine. He was later indicted for con-
spiring and attempting to import cocaine, but the district court dismissed the charges
on the ground that punishing defendant for conduct that was used to increase his
sentence for the marijuana offense would violate the double jeopardy clause’s pro-
hibition against multiple punishments. The Fifth Circuit reversed, holding that “the
use of relevant conduct to increase the punishment of a charged offense does not
punish the offender for the relevant conduct,” and therefore prosecution for the
cocaine offenses was not prohibited by the double jeopardy clause. U.S. v. Wittie, 25
F.3d 250, 258 (5th Cir. 1994) (note: defendant’s name, Witte, was misspelled in
original case) [6#16].

The Supreme Court agreed, holding that “use of evidence of related criminal
conduct to enhance a defendant’s sentence for a separate crime within the autho-
rized statutory limits does not constitute punishment for that conduct within the
meaning of the Double Jeopardy Clause. . . . A defendant has not been ‘punished’
any more for double jeopardy purposes when relevant conduct is included in the
calculation of his offense level under the Guidelines than when a pre-Guidelines
court, in its discretion, took similar uncharged conduct into account. . . . The rel-
evant conduct provisions are designed to channel the sentencing discretion of the
district courts and to make mandatory the consideration of factors that previously
would have been optional. . . . Regardless of whether particular conduct is taken
into account by rule or as an act of discretion, the defendant is still being punished
only for the offense of conviction.” The Court added that the guidelines account for
a second sentencing on conduct previously considered by “having such punish-
ments approximate the total penalty that would have been imposed had the sen-
tences for the different offenses been imposed at the same time (i.e., had all of the
offenses been prosecuted in a single proceeding). See USSG §5G1.3, comment., n. 3.”
Witte v. U.S., 115 S. Ct. 2199, 220609 (1995) [7#9].

See also U.S. v. Rohde, 159 F.3d 1298, 1300-06 (10th Cir. 1998) (reversing dis-
missal of perjury prosecution: §3C1.1 “sentence enhancement for perjury, even if
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the perjury was committed after conviction for the underlying offense, does not bar
a subsequent prosecution for the same perjury”); U.S. v. Grisanti, 116 F.3d 984,
987-88 (2d Cir. 1997) (affirmed: following Witte, “double jeopardy principles nei-
ther bar prosecution nor punishment for the conduct giving rise to the obstruction
of justice indictment, even though that same conduct was used to enhance [earlier]
sentence for bank fraud™); U.S. v. Bellrichard, 62 F.3d 1046, 1051-52 (8th Cir. 1995)
(following Witte, defendant properly tried and sentenced on twelve counts that had
formed basis of §3C1.1 enhancement in prior sentencing); U.S. v. Jernigan, 60 F.3d
562, 564—65 (9th Cir. 1995) (following Witte, affirming prosecution and sentencing
for obstruction of justice offense after defendant received §3C1.1 enhancement for
same conduct in prior prosecution); U.S. v. Cruce, 21 F.3d 70, 73—77 (5th Cir. 1994)
(affirmed: same, no violation of double jeopardy to indict defendants in Texas on
bank fraud conspiracy charges that include loan transaction that was used as rel-
evant conduct when defendants were sentenced in Kansas on other bank fraud
charges). Accord U.S. v. Duarte, 28 F.3d 47, 48 (7th Cir. 1994) (affirmed: defen-
dant, who received §3C1.1 obstruction enhancement in prior sentencing, could be
prosecuted for same obstructive conduct and given sentence concurrent to first
one). Cf. U.S. v. Brown, 31 F.3d 484, 494-95 (7th Cir. 1994) (affirmed: no double
jeopardy violation where §3B1.1(a) enhancements here and in prior Texas sentenc-
ing were partly based on two common participants); U.S. v. Nyhuis, 8 F.3d 731,
738-40 (11th Cir. 1993) (defendant properly convicted of cocaine conspiracy, al-
though cocaine activities may have been used to increase prior pre-guidelines sen-
tence for marijuana CCE).

The decision in Witte overturned cases in the Second and Tenth Circuits, which
had held that the “punishment component” of the double jeopardy clause may be
violated when relevant conduct that was used to increase a guidelines sentence is
then used as the basis for a later conviction, even if the second sentence runs con-
currently with the first. U.S. v. McCormick, 992 F.2d 437, 439-41 (2d Cir. 1993)
(following Tenth Circuit analysis, affirmed dismissal of charges that were used as
relevant conduct in a prior guideline sentence) [5#13]; U.S. v. Koonce, 945 F.2d
1145, 1149-54 (10th Cir. 1991) (“there is no evidence that Congress intended that
an individual who distributes a controlled substance should receive punishment
both from an increase in the offense level under the guidelines in one proceeding
and from a conviction and sentence based on the same conduct in a separate pro-
ceeding”) [4#9].

On a related issue, it has been held that relevant conduct may be included in
sentencing even if the same conduct is the subject of a pending state proceeding.
See U.S. v. Rosogie, 21 F.3d 632, 634 (5th Cir. 1994) (affirmed: may include stolen
U.S. Treasury check in relevant conduct even though check is basis of pending state
prosecution against defendant) [6#14]; U.S. v. Caceda, 990 F.2d 707, 709 (2d Cir.
1993) (affirmed: same, for cocaine subject to state charge).

The Seventh Circuit affirmed consecutive sentences for a RICO offense that was
sentenced under the guidelines and the predicate act offenses that were pre-guide-
lines. Defendants argued that separate consecutive sentences for the predicate acts—
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which were used to increase their guidelines sentence for the RICO offense—sub-
jected them to multiple punishment for the same offense in violation of the double
jeopardy clause. The court held that defendants “clearly were never punished twice
for the same crime: Defendants were punished once for racketeering and once (but
separately) for extortion, gambling, and interstate travel. It just so happens the Sen-
tencing Guidelines consider the predicate racketeering acts (i.e., extortion, gam-
bling, and interstate travel) relevant to computing the appropriate sentence for rack-
eteering. See U.S.S.G. §2E1.1(a). Though the commission of these acts increased
the racketeering sentence, the Defendants were punished for racketeering—the predi-
cate acts were merely conduct relevant to the RICO sentence.” U.S. v. Morgano, 39
F.3d 1358, 1367 (7th Cir. 1994) [7#6].

Other issues: “For conduct to be considered ‘relevant conduct’ for the purpose of
establishing one’s offense level that conduct must be criminal.” U.S. v. Peterson, 101
F.3d 375, 385 (5th Cir. 1996). Accord U.S. v. Shafer, 199 F.3d 826, 830-31 (6th Cir.
1999) (“district court may not include conduct in its sentencing calculation pursu-
ant to §1B1.3(a)(2) unless the conduct at issue amounts to an offense for which a
criminal defendant could potentially be incarcerated”); U.S. v. Dickler, 64 F.3d 818,
830-31 (3rd Cir. 1995); U.S. v. Sheahan, 31 F.3d 595, 600 (8th Cir. 1994). See also
U.S. v. Miranda, 197 F.3d 1357, 1361 (11th Cir. 1999) (remanded: improper to
include in relevant conduct money that was laundered before money laundering
statute enacted). But cf. U.S. v. Arce, 118 F.3d 335, 340—43 (5th Cir. 1997) (con-
cluding that, under §1B1.4 and 18 U.S.C. §3661, “a district court can consider con-
duct that is not itself criminal or ‘relevant conduct’ under §1B1.3 in determining
whether an upward departure is warranted”) [10#1].

The Ninth Circuit held that relevant conduct is not limited to conduct that would
constitute a federal offense. U.S. v. Newbert, 952 F.2d 281, 284 (9th Cir. 1991)
(affirming sentence that took into account fraudulent conduct amounting to a state
offense only) [4#17]. However, the Second Circuit concluded that under
§1B1.3(a)(2), “state offenses are not counted as conduct relevant to a federal of-
fense unless the state offense would have been a federal offense but for lack of a
jurisdictional element such as transportation across state lines or conduct that af-
fects interstate commerce. . . . Conduct that may only be charged as a state crime,
because it involves elements criminalized under state law that are not elements of a
federal crime, may not be grouped under §3D1.2(d) and thus may not be consid-
ered as ‘relevant conduct’ under §1B1.3(a)(2).” Therefore, defendant’s possession
of seven firearms without having the required state and local licenses, which vio-
lated only state law, should not have been considered conduct relevant to his fed-
eral offense of illegally possessing six other firearms. U.S. v. Ahmad, 202 F.3d 588,
590-92 (2d Cir. 2000).

The Sixth Circuit held that “quasi-criminal juvenile conduct” may be considered
under §1B1.3, regardless of whether that conduct could be prosecuted in federal
court. “Even if the district court lacked jurisdiction to prosecute [defendant] for his
juvenile conduct as a separate crime, it did not lack jurisdiction to consider his
juvenile behavior in calculating his sentence under §1B1.3(a)(2) for a crime he com-

10
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mitted as an adult.” U.S. v. Hough, 276 F.3d 884, 898 (6th Cir. 2002). See also U.S. v.
Gibbs, 182 F.3d 408, 442 (6th Cir. 1999) (“As long as the government successfully
prosecutes a defendant for a crime that occurred after the defendant reached the
age of majority, the district court may consider relevant conduct that occurred be-
fore the defendant reached the requisite age as long as such conduct falls within the
limitations set forth in §1B1.3(a)(2).”); U.S. v. Thomas, 114 F.3d 228, 262-67 (D.C.
Cir. 1997) (conduct committed by juvenile as part of conspiracy that continued
after age eighteen may be included).

The First Circuit held that, in a RICO case, “all conduct reasonably foreseeable to
the particular defendant in furtherance of the RICO enterprise to which he belongs”
may be included as relevant conduct. However, the statutory maximum sentence
for a RICO offense “must be determined by the conduct alleged within the four
corners of the indictment,” not by uncharged relevant conduct. U.S. v. Carrozza, 4
F.3d 70, 7577 (1st Cir. 1993) (remanded) [6#4].

The relevant conduct guideline, §1B1.3, has been upheld against general consti-
tutional and statutory challenges. See, e.g., U.S. v. Galloway, 976 F.2d 414, 422-26
(8th Cir. 1992) (en banc) (no due process or statutory violation) [5#3]; U.S. v.
Bennett, 928 F.2d 1548, 1558 (11th Cir. 1991) (not unconstitutional bill of attain-
der).

Criminal conduct that occurred outside the statute of limitations for the offense
of conviction may be considered as relevant conduct under the guidelines. U.S. v.
Wishnefsky, 7 F.3d 254, 257 (D.C. Cir. 1993) (affirmed inclusion of amounts em-
bezzled from 1980 to 1986 as relevant conduct in calculating loss caused by defen-
dant convicted of embezzlement during 1987 to 1990) [6#6]. Accord U.S. v. Amirault,
224 F.3d 9, 15 (1st Cir. 2000) (such conduct may also be considered for departure);
U.S. v. Williams, 217 F.3d 751, 754 (9th Cir. 2000); U.S. v. Stephens, 198 F.3d 389,
391 (3d Cir. 1999); U.S. v. Matthews, 116 F.3d 305, 307-08 (7th Cir. 1997); U.S. v.
Behr, 93 F.3d 764, 766 (11th Cir. 1996); U.S. v. Silkowski, 32 F.3d 682, 688-89 (2d
Cir. 1994) (but also holding that when restitution is limited to offense of convic-
tion, statute of limitations applies to calculation of loss for restitution purposes);
U.S. v. Neighbors, 23 F.3d 306, 311 (10th Cir. 1994); U.S. v. Pierce, 17 F.3d 146, 150
(6th Cir. 1994); U.S. v. Lokey, 945 F.2d 825, 840 (5th Cir. 1991). And several circuits
have affirmed use of pre-guidelines activity as relevant conduct when appropriate.
See, e.g., Pierce, 17 F.3d at 150; U.S. v. Kienenberger, 13 F.3d 1354, 1357 (9th Cir.
1994); U.S. v. Kings, 981 F.2d 790, 794 n.6 (5th Cir. 1993); U.S. v. Haddock, 956 F.2d
1534, 155354 (10th Cir. 1992); U.S. v. Watford, 894 F.2d 665, 668 n.2 (4th Cir.
1990); U.S. v. Allen, 886 F.2d 143, 145-46 (8th Cir. 1989).

See also section I.I. Continuing Offenses

Foreign conduct: The Second Circuit held that a foreign drug transaction was
part of the “same course of conduct” as the offense of conviction, but that it could
not be used as relevant conduct to increase the base offense level “because it was not
a crime against the United States.” The court concluded that Congress intentionally
gave foreign crimes a very limited role in the guidelines, limited to criminal history

11
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considerations, and that there were good reasons for not using them in the offense
level calculation. The court left open, however, the possible use of foreign crimes
for departure. U.S. v. Azeem, 946 F.2d 13, 16—18 (2d Cir. 1991). Cf. U.S. v. Levi, 229
F.3d 677, 679 (8th Cir. 2000) (affirming $§4A1.3 departure because of extensive his-
tory of foreign convictions, some of which were similar to instant offense); U.S. v.
Levario-Quiroz, 161 F.3d 903, 906—08 (5th Cir. 1998) (remanded: although foreign
offenses committed by defendant just before instant offenses “do not literally fall
within the definition of ‘relevant conduct’™ and should not have been used to in-
crease his offense level, that conduct provides a legitimate basis for upward depar-
ture and “the sentencing court reasonably could have looked to analogous relevant
conduct and offense guideline sections in determining the extent of the departure”
because the foreign offenses “closely resembled and were analogous to” acts that
would qualify as relevant conduct).

The Seventh Circuit, however, allowed defendant’s conduct of producing a child
pornography film in another country to enhance his sentence for the offenses of
conviction, which were receiving and possessing the same film in the United States
Defendant’s “exploitation of minors in Honduras created the very pornography
that he received and possessed here in the United States. In a literal sense, then,
Dawn’s domestic offenses were the direct result of his relevant conduct abroad;
pragmatically speaking, they are inextricable from one another.” U.S. v. Dawn, 129
F.3d 878, 882—85 (7th Cir. 1997) (distinguishing Azeem because “the conduct in
question [there] . .. took place wholly on foreign soil and had no link to the offense
of conviction . . . other than being part of the same course of narcotics trafficking”).
See also cases summarized in 10 GSU #8. See also U.S. v. Chmielewski, 218 F.3d 840,
843 (8th Cir. 2000) (also distinguishing Azeem in allowing inclusion of loss suffered
by South Africa from crime that occurred in the United States).

B. Stipulation to More Serious or Additional
Offenses, §1B1.2

Section 1B1.2(a), as amended Nov. 1, 1992, provides that “in the case of a plea
agreement (written or made orally on the record) containing a stipulation that
specifically establishes a more serious offense than the offense of conviction, deter-
mine the offense guideline section in Chapter Two most applicable to the stipulated
offense.” In U.S. v. Braxton, 903 F.2d 292, 298 (4th Cir. 1990) [3#8], the court held
that a stipulation under §1B1.2(a) may be oral and that a “stipulation” need not be
formally designated as such to fall within §1B1.2(a). The Supreme Court reversed
Braxton because it found the stipulation was not supported by the facts, but left
unresolved whether a §1B1.2(a) stipulation could be oral. Braxton v. U.S., 500 U.S.
344, 348 (1991) [4#4]. That the stipulation may be oral was made clear by the 1992
amendment, plus the 1991 clarifying amendment to the Commentary that stated a
stipulation may be “set forth in a written plea agreement or made between the par-

12



Section I: General Application Principles

ties on the record during a plea proceeding.” USSG §1B1.2(a), comment. (n.1) (Nov.
1991).

However, the circuits disagreed about whether admissions by a defendant out-
side the actual plea agreement should be considered “stipulations” under §1B1.2(a).
Application Note 1 was amended, effective Nov. 1, 2001, to resolve the conflict. It
now reads, in relevant part: “A factual statement or a stipulation contained in a plea
agreement (written or made orally on the record) is a stipulation for purposes of
subsection (a) only if both the defendant and the government explicitly agree that
the factual statement or stipulation is a stipulation for such purposes. However, a
factual statement or stipulation made after the plea agreement has been entered, or
after any modification to the plea agreement has been made, is not a stipulation for
purposes of subsection (a).”

Before the amendment, several circuits concluded that some formality is required
under §1B1.2(a). See U.S. v. Saavedra, 148 F.3d 1311, 1314-15 (11th Cir. 1998)
(remanded: although defendant “conceded that his drug activities took place within
the requisite proximity to a school to satisfy a conviction under 21 U.S.C. §860 . . .
, he never made the sort of formal stipulation that would support sentencing him
for a violation of §860. Saavedra’s oral plea agreement did not contain a stipulation
that his drug activity took place near a school,” and there is no written stipulation
in the record); U.S. v. McCall, 915 F.2d 811, 816 n.4 (2d Cir. 1990) (“stipulation
[must] be a part of the plea agreement, whether oral or written”); U.S. v. Warters,
885 F.2d 1266, 1273 n.5 (5th Cir. 1989) (“formal stipulation of [defendant’s] guilt”
required). See also U.S. v. Nathan, 188 F.3d 190, 200-01 (3d Cir. 1999) (remanded:
error to use facts admitted at plea hearing as stipulations—a statement “is a ‘stipu-
lation’ only if: (i) it is part of a defendant’s written plea agreement; (ii) it is explicitly
annexed thereto; or (iii) both the government and the defendant explicitly agree at
a factual basis hearing that the facts being put on the record are stipulations that
might subject a defendant to the provisions of section 1B1.2(a)”).

The Seventh Circuit held otherwise, finding that it is sufficient to “read[] ‘stipu-
lation’ to mean any acknowledgment by the defendant that he committed the acts
that justify use of the more serious guideline. . . . Defendants’ protection against
undue severity lies not in reading ‘stipulation’ as requiring a formal agreement (un-
der seal, perhaps?) but in taking seriously the requirement that the basis of the more
serious offense be established ‘specifically.” Thus, §1B1.2(a) was properly used where
defendants accepted the prosecutor’s evidentiary proffer and acknowledged com-
mitting the conduct that constituted the more serious offense. U.S. v. Loos, 165 F.3d
504, 507-08 (7th Cir. 1998). The Eleventh Circuit concluded that the defendant
need not expressly agree that the stipulated facts in a formal plea agreement estab-
lish the more serious offense. U.S. v. Day, 943 F.2d 1306, 1309 (11th Cir. 1991)
(question is not how defendant characterizes actions, but whether as matter of law
facts establish more serious offense) [4#11].

In U.S. v. Roberts, 898 F.2d 1465, 146768 (10th Cir. 1990) [3#5], the court re-
jected a claim that §1B1.2(a) was unconstitutionally vague because it did not define
“more serious offense.”
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Sentences under §1B1.2(a) are limited by the statutory maximum for the offense
of conviction. USSG §1B1.2(a), comment. (n.1). When the guideline range for the
stipulated offense exceeds the statutory maximum, “the statutorily authorized maxi-
mum sentence shall be the guideline sentence.” USSG §5G1.1(a). If multiple-count
convictions are involved and the statutory maximum sentence for each count is less
than the sentence required under §1B1.2(a), the sentencing court should impose
consecutive sentences to the extent necessary to equal an appropriate sentence for
the more serious offense. U.S. v. Garza, 884 F.2d 181, 183-84 (5th Cir. 1989) (citing
USSG §§5G1.1(a) and 5G1.2(d)) [2#13]. Section 1B1.2(a) does not remove a sen-
tencing court’s discretion to depart, however, and the court may sentence below
the guideline range or statutory maximum “provided that appropriate and adequate
reasons for the departure are assigned.” U.S. v. Martin, 893 F.2d 73, 76 (5th Cir.
1990) [2#20].

The court in Martin also cautioned courts to “proceed with due deliberation”
when using §1B1.2(a), holding that “the determination that the stipulation con-
tained in or accompanying the guilty plea ‘specifically establishes a more serious
offense’ than the offense of conviction must be expressly made on the record by the
court prior to sentencing.” Moreover, “the trial court must follow the directive con-
tained in Fed. R. Crim. P. 11(f) and satisfy itself that a ‘factual basis for each essen-
tial element of the crime [has been] shown.”” 893 F.2d at 75. See also U.S. v. Domino,
62 F.3d 716, 722 (5th Cir. 1995) (stipulation “must specifically establish” each ele-
ment of more serious offense and “the factual basis for each element of the greater
offense must appear in the stipulated facts as made on the record”); Day, 943 F.2d at
1309 (the relevant inquiry is “whether, as a matter of law, the facts provided the
essential elements of the more serious offense”) [4#11].

Section 1B1.2(c) provides that when a stipulation in a plea agreement “specifically
establishes the commission of additional offense(s),” a defendant will be sentenced
“as if the defendant had been convicted of additional count(s) charging those
offense(s).” It has been held that sentencing courts do not have discretion whether
or not to consider such additional offenses. See U.S. v. Saldana, 12 F.3d 160, 162
(9th Cir. 1993) (remanded: district court erred in choosing not to consider evi-
dence of additional offenses established by stipulation of facts in plea agreement:
“Nothing in the Guidelines, the commentary, or prior decisions of this court sup-
port a conclusion that a district court is free to ignore the command of §1B1.2(c)
requiring it to consider additional offenses established by a plea agreement”) [6#9].
Cf. U.S. v. Moore, 6 F.3d 715, 718-20 (11th Cir. 1993) (affirmed: under §1B1.2(c),
the district court “was required to consider Moore’s unconvicted robberies, to which
he stipulated in his agreement, as additional counts of conviction . .. under section
3D1.4....Even if the parties had agreed that these unconvicted robberies were to
be used . . . in some other way, the district court was obligated to consider these
unconvicted robberies as it did”); U.S. v. Eske, 925 F.2d 205, 207 (7th Cir. 1991)
(affirmed inclusion of ten uncharged offenses stipulated in plea agreement—*“stipu-
lated offenses are to be treated as offenses of conviction”); U.S. v. Collar, 904 F.2d
441, 443 (8th Cir. 1990) (for same provision in §1B1.2(a) before §1B1.2(c) was
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enacted, affirmed inclusion of two uncharged stipulated robberies—§1B1.2(a) “is
unambiguous on its face and . . . directs the sentencing court to treat a stipulated
offense as an ‘offense of conviction’).

C. Sentencing Factors

General: In choosing the term of imprisonment within the guideline range, courts
“may consider, without limitation, any information concerning the background,
character and conduct of the defendant, unless otherwise prohibited by law.” USSG
§1B1.4. Under this provision courts may consider factors that may already be ac-
counted for in other guidelines. See, e.g., U.S. v. Bass, 54 F.3d 125, 132-33 (3d Cir.
1995) (may impose higher sentence within range for perjury in prior exclusionary
hearing); U.S. v. Boyd, 924 F.2d 945, 947—-48 (9th Cir. 1991) (actual nature of road
flare that was technically “dangerous weapon” under §2B3.1(b)(2)(C)) [3#20]; U.S.
v. Lara-Velasquez, 919 F.2d 946, 954 (5th Cir. 1990) (rehabilitative potential) [3#18];
U.S. v. Duarte, 901 F.2d 1498, 150001 (9th Cir. 1990) (letters attesting to defendant’s
character) [3#7]; U.S. v. Ford, 889 F.2d 1570, 1573 (6th Cir. 1989) (information
given by defendant to probation officer during presentence investigation that was
also used to deny reduction for acceptance of responsibility) [2#18]; U.S. v. Soliman,
889 F.2d 441, 44445 (2d Cir. 1989) (foreign conviction that was not used in crimi-
nal history score) [2#17]. But cf. U.S. v. Onwuemene, 933 F.2d 650, 651 (8th Cir.
1991) (may not consider defendant’s status as alien); U.S. v. Hatchett, 923 F.2d 369,
373-75 (5th Cir. 1991) (do not consider socio-economic status) [3#19].

Whether a defendant’s silence or failure to cooperate may be used as a factor that
increases a sentence may depend upon the circumstances. The Supreme Court held
that a defendant’s silence at the sentencing hearing regarding drug amounts could
not be used for an adverse inference against her in finding a higher amount. Mitchell
v. U.S., 119 S. Ct. 1307, 1311-16 (1999), rev’g 122 F.3d 185 (3d Cir. 1997) [10#4].
The Second Circuit held that a five-year increase in sentence for a defendant’s con-
tinued refusal to cooperate with the government after he was convicted was an un-
constitutional penalty that violated his Fifth Amendment right to remain silent.
Defendant faced a 360 months to life sentence, was sentenced to 480 months, and
the sentencing judge specifically attributed 60 months to the failure to cooperate.
U.S. v. Rivera, 201 F.3d 99, 101-02 (2d Cir. 1999). The Seventh Circuit, however,
ruled that defendant’s Fifth Amendment rights were not violated when the sen-
tencing judge considered his failure to cooperate as one factor in sentencing him
near the top of the applicable guideline range (180 months from a range of 151-188
months). U.S. v. Klotz, 943 F.2d 707, 710-11 (7th Cir. 1991). Cf. U.S. v. Jones, 997
F.2d 1475, 1478 (D.C. Cir. 1993) (en banc) (sentencing judge who grants a defen-
dant credit for acceptance of responsibility may consider defendant’s decision to go
to trial when sentencing within new, lower range) [6#2]. See also cases in section
III.E.2.

The Eleventh Circuit held that §1B1.4 and 18 U.S.C. §3661 are subject to the
limitations set forth in 18 U.S.C. §3553(a), most notably the “four penological goals
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courts must consider in fashioning a sentence. Any sentence imposed in order to
accomplish some other purpose would violate section 3553(a) and would be un-
lawful.” In addition, 28 U.S.C. §§991-998 “constrain and limit the discretion of the
Sentencing Commission and, necessarily, the discretion of sentencing judges.” Fol-
lowing these limitations, the court held that the district court abused its discretion
in sentencing defendant to the highest end of the guideline range because she re-
fused to cooperate in an investigation into an unrelated offense allegedly commit-
ted by her husband. There was no indication that her conduct in the instant offense
was related to her husband’s case and penalizing her for refusing to cooperate in
that unrelated case “simply does not achieve any of the goals set forth in section
3553(a)(2), and, consequently, exceeds the district court’s sentencing discretion.”
U.S. v. Burgos, 276 F.3d 1284, 1288-91 (11th Cir. 2001).

The Fifth Circuit held that, although non-criminal conduct should not be in-
cluded in relevant conduct when setting the offense level, “a district court can con-
sider conduct that is not itself criminal or ‘relevant conduct’ under §1B1.3 in deter-
mining whether an upward departure is warranted.” U.S. v. Arce, 118 F.3d 335,
34043 (5th Cir. 1997) [10#1].

The Ninth Circuit held that state-immunized testimony that was not compelled
may be used as a basis for upward departure. U.S. v. Camp, 72 F.3d 759, 761-62
(9th Cir. 1995) (affirmed: testimony revealing defendants’ role in death that was
given under state transactional immunity agreement which did not compel self-
incrimination was properly used to support upward departure) [8#4], superseding
58 F.3d 491 (9th Cir. 1995) [7#11] and 66 F.3d 187 (9th Cir. 1995) [8#2].

The Eleventh Circuit held that “it is inappropriate to imprison or extend the term
of imprisonment of a federal defendant for the purpose of providing him with re-
habilitative treatment.” The district court improperly made defendant’s sentence
consecutive to a state sentence so defendant would serve enough time in federal
prison to undergo a full drug treatment program. U.S. v. Harris, 990 F.2d 594, 595—
97 (11th Cir. 1993) [5#13]. However, the Seventh Circuit held that it was not im-
proper to consider defendant’s need for medical care and rehabilitation in sentenc-
ing him to the high end of the guideline range and maximum supervised release
term. U.S. v. Hardy, 101 F.3d 1210, 1212—13 (7th Cir. 1996). See also cases in Sec-
tion VIL.B.1.c.

A panel of the Sixth Circuit had held that a district court should determine “at
the outset of the sentencing process whether there were aggravating or mitigating
circumstances” and, if so, should not follow the guidelines but should sentence the
defendant under 18 U.S.C. §3553(a). U.S. v. Davern, 937 F.2d 1041 (6th Cir. 1991)
[4#6]. The en banc court vacated Davern and reissued the opinion holding that the
guidelines are mandatory and a court may only depart pursuant to 18 U.S.C.
§3553(b). U.S. v. Davern, 970 F.2d 1490, 1492-93 (6th Cir. 1992) (en banc) [5#1].
See also U.S. v. Fields, 72 F.3d 1200, 1216 (5th Cir. 1996) (following Davern in hold-
ing that “Sections 3553(a) and 3661 are not inconsistent with the guidelines, but
rather set out factors that courts should consider when sentencing within the guide-
lines); U.S. v. Boshell, 952 F.2d 1101, 1106—07 (9th Cir. 1991) (reconciling 18 U.S.C.
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§3661 and guidelines by holding that information courts may consider is limited to
departures from guideline range but not sentences within range). The Second Cir-
cuit reached a similar conclusion in U.S. v. DeRiggi, 45 F.3d 713, 716-19 (2d Cir.
1995) (remanded: “section 3553 requires a court to sentence within the applicable
Guidelines range unless a departure, as that term has come to be understood, is
appropriate”) [7#7]. See also U.S. v. Johnston, 973 F.2d 611, 613 (8th Cir. 1992)
(guidelines are mandatory).

Resentencing after remand: When a sentence is remanded for resentencing with-
out limits (a complete or “de novo resentencing” rather than a limited remand),
some courts have held that this “permits the receipt of any relevant evidence the
court could have heard at the first sentencing hearing.” U.S. v. Ortiz, 25 F.3d 934,
935 (10th Cir. 1994) (affirmed: district court properly considered new evidence of
amount of drugs in offense of conviction). Accord U.S. v. Atehortva, 69 F.3d 679,
685 (2d Cir. 1995); U.S. v. Johnson, 46 F.3d 636, 639-40 (7th Cir. 1995); U.S. v.
Moored, 38 F.3d 1419, 1422 (6th Cir. 1994); U.S. v. Caterino, 29 F.3d 1390, 1394
(9th Cir. 1994); U.S. v. Bell, 5 F.3d 64, 67 (4th Cir. 1993); U.S. v. Cornelius, 968 F.2d
703, 705 (8th Cir. 1992).

However, the Tenth Circuit held that this rule does not apply to new conduct
that occurred after the first sentencing. “While [Ortiz] indicates resentencing is to
be conducted as a fresh procedure, the latitude permitted is circumscribed by those
factors the court could have considered ‘at the first sentencing hearing.” Thus, events
arising after that time are not within resentencing reach.” U.S. v. Warner, 43 F.3d
1335, 1339-40 (10th Cir. 1994) (remanded: regardless of whether a defendant’s
post-sentencing rehabilitative conduct may ever provide ground for downward
departure, it was improper to consider it when resentencing defendant after re-
mand) [7#5]. See also U.S. v. Davis, 182 F.3d 1201, 1202 (10th Cir. 1999) (affirmed:
request at resentencing for $3E1.1 reduction based on rehabilitative efforts while in
prison properly denied because “a defendant may not utilize post-sentencing con-
trition to warrant an acceptance of responsibility reduction at resentencing on re-
mand if he was ineligible for such a reduction at the time his initial sentence was
imposed”); U.S. v. Gomez-Padilla, 972 F.2d 284, 285-86 (9th Cir. 1992) (affirmed:
where remand was limited to issue concerning defendant’s role in offense, district
court properly concluded that Rule 35(a) prohibited consideration of defendant’s
post-sentencing conduct at resentencing after remand). Cf. U.S. v. Ticchiarelli, 171
F.3d 24, 35-36 (1st Cir. 1999) (remanded: when resentencing defendant in Maine,
court should not have considered Florida conviction that occurred after original
Maine sentencing, concluding that finding Florida sentence is not a “prior sen-
tence” under §4A1.2(a)(1) in this situation “is most consistent with the mandate
rule, . . . statutes limiting resentencing, and with the distinction the law has long
drawn between remands where a conviction has been vacated and remands where
only a sentence has been vacated”; specifically disagreeing with Klump below). But
cf. U.S. v. Klump, 57 F.3d 801, 802—03 (9th Cir. 1995) (affirmed: court properly
considered on remand state sentence imposed after original federal sentencing where
underlying conduct in state offense occurred before original federal sentencing—
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“The court in this case did not consider post-sentencing conduct, but rather a post-
sentencing sentence. As the state court sentence represents Klump’s prior conduct,
the policy [above] is not undermined by counting the state court sentence as a ‘prior
sentence.’ . .. Accordingly, the general rule that resentencing is de novo applies and
the court correctly found that the state sentence was a ‘prior sentence.”) [7#11].

New matters also should not be considered at resentencing when the case was
remanded only for reconsideration of specific issues. See, e.g., Caterino, 29 F.3d at
1394 (“We have limited this general rule to preclude consideration of post-sentenc-
ing conduct, as well as conduct beyond the scope of a limited remand”); U.S. v.
Apple, 962 F.2d 335, 336-37 (4th Cir. 1992) (proper to refuse to consider mitigating
conduct after original sentence and, per Rule 35, limit resentencing hearing to is-
sues appellate court had specified might be incorrect). If a sentence is remanded
because new evidence may affect certain aspects of sentencing, only those aspects
should be reconsidered. The guidelines “fixed scheme of sentencing avoids the need
to remand for reconsideration of every aspect of the defendants’ sentences. . .. [O]nly
the portions of the sentence that are affected by the new evidence should be consid-
ered.” U.S. v. Severson, 3 F.3d 1005, 1013 (7th Cir. 1993) (possibly exculpatory evi-
dence discovered after sentencing may affect imposition of obstruction enhance-
ment and denial of acceptance of responsibility reduction).

When the appellate court remands a case without specifically limiting the issues
for remand, most circuits to decide the issue have held that the resentencing hear-
ing should not be conducted de novo but limited to the relevant issues. If specific
direction is lacking, “the scope of the remand is determined not by formula, but by
inference from the opinion as a whole. If the opinion identifies a discrete, particular
error that can be corrected on remand without the need for a redetermination of
other issues, the district court is limited to correcting that error. A party cannot use
the accident of a remand to raise in a second appeal an issue that he could just as
well have raised in the first appeal because the remand did not affect it.” U.S. ».
Parker, 101 F.3d 527, 528 (7th Cir. 1996). Accord U.S. v. Marmolejo, 139 F.3d 528,
531 (5th Cir. 1998) (“This court specifically rejects the proposition that all resen-
tencing hearings following a remand are to be conducted de novo unless expressly
limited by the court in its order of remand. The only issues on remand properly
before the district court are those issues arising out of the correction of the sentence
ordered by this court. ... [T]he resentencing court can consider whatever this court
directs—no more, no less.”) [10#6]; U.S. v. Santonelli, 128 F.3d 1233, 1237-39 (8th
Cir. 1997) (“Although the [appellate] court’s opinion in its conclusion recited that
we ‘vacate his sentence and remand his case to the district court for resentencing,’
that statement must be read with the analysis offered in the opinion™) [10#6].

The First and D.C. Circuits agree that resentencing should not be presumed to be
de novo, but held that new matters may be raised if they are “made newly relevant”
by the appellate court’s decision. See U.S. v. Whren, 111 F.3d 956, 960 (D.C. Cir.
1997) (rejecting de novo approach and holding that “upon a resentencing occa-
sioned by a remand, unless the court of appeals expressly directs otherwise, the
district court may consider only such new arguments or new facts as are made newly
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relevant by the court of appeals’ decision—whether by the reasoning or by the re-
sult”; also, “[a] defendant should not be held to have waived an issue if he did not
have a reason to raise it at his original sentencing; but neither should a defendant be
able to raise an issue for the first time upon resentencing if he did have reason but
failed nonetheless to raise it in the earlier proceeding”); Ticchiarelli, 171 F.3d at 35—
36 (agreeing with Whren and adding: “Whether there is a waiver depends . . . on
whether the party had sufficient incentive to raise the issue in the prior proceed-
ings. . . . This approach requires a fact-intensive, case-by-case analysis. . . . Our
waiver doctrine does not require that a defendant, in order to preserve his rights on
appeal, raise every objection that might have been relevant if the district court had
not already rejected the defendant’s arguments.”) [10#6].

The Sixth Circuit, however, concluded that a presumption of de novo resentenc-
ing is preferable in order to “give the district judge discretion to consider and bal-
ance all of the competing elements of the sentencing calculus.” Sentencing under
the guidelines “requires a balancing of many related variables. These variables do
not always become fixed independently of one another.” Before engaging in a de
novo resentencing, a district court must first determine “what part of this court’s
mandate is intended to define the scope of any subsequent proceedings. The rel-
evant language could appear anywhere in an opinion or order, including a desig-
nated paragraph or section, or certain key identifiable language. . . . The key is to
consider the specific language used in the context of the entire opinion or order.”
The court also urged appellate courts to make “[t]he language used to limit the
remand . . . unmistakable.” U.S. v. Campbell, 168 F.3d 263, 265-68 (6th Cir. 1999)
[10#6]. See also U.S. v. Washington, 172 F.3d 1116, 1118-19 (9th Cir. 1999)(af-
firmed: “the general practice in a remand for resentencing [i]s to vacate the entire
sentence. We will presume that this general practice was followed unless there is
‘clear evidence to the contrary’”; thus, although sentence was remanded “for the
limited purpose of recalculating [the] base offense level” under the correct guide-
line, because it also said “and resentenc[e] him accordingly,” court could impose
upward departure at resentencing).

Note also that the “law of the case” doctrine precludes consideration at resen-
tencing after remand of any issues that were expressly or implicitly decided by the
appellate court. See, e.g., U.S. v. Bartsh, 69 F.3d 864, 866 (8th Cir. 1995) (affirmed:
where sentence was affirmed on appeal except for remand ““for the limited pur-
pose’ of recalculating the amount of restitution due,” defendant cannot challenge
other aspects of sentence: “When an appellate court remands a case to the district
court, all issues decided by the appellate court become the law of the case”); Caterino,
29 F.3d at 1395 (remanded: defendant’s claim not barred by law of case doctrine
because appellate court did not decide issue in question at resentencing); U.S. v.
Minicone, 994 F.2d 86, 89 (2d Cir. 1993) (remanded: district court improperly
granted downward departure for minor role after appellate court affirmed its ear-
lier denial of such a departure and stated that defendant’s claims of a minor role
were without merit). See also U.S. v. Polland, 56 F.3d 776, 778-79 & n.1 (7th Cir.
1995) (affirmed: where appellate court specifically “remanded for resentencing on
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the issue of obstruction of justice,” mandate rule precluded consideration of other
issues; also noting that, because opinion implicitly rejected defendant’s other argu-
ments as meritless, law of case doctrine would preclude revisiting any of those claims).

Similarly, the district court may not hear issues that were not raised in the initial
appeal unless the remand is for de novo resentencing. See, e.g., U.S. v. Stanley, 54
F.3d 103, 107-08 (2d Cir. 1995) (remanded: defendant could not challenge restitu-
tion order and enhancement for more than minimal planning when he had not
originally appealed them and remand was only for recalculation of loss); U.S. v.
Pimentel, 34 F.3d 799, 800 (9th Cir. 1994) (affirmed: district court properly refused
to address on remand defendant’s grouping claim that was not appealed initially
where remand was limited to departure issue); U.S. v. Bell, 988 F.2d 247, 250 (1st
Cir. 1993) (where sentence is remanded for consideration of specific issue, man-
date rule prevents district court from hearing an issue not raised on initial appeal).

D. Incriminating Statements as Part of
Cooperation Agreement
USSG §1B1.8(a) provides:

Where a defendant agrees to cooperate with the government by providing information con-
cerning unlawful activities of others, and as part of that cooperation agreement the govern-
ment agrees that self-incriminating information provided pursuant to the agreement will
not be used against the defendant, then such information shall not be used in determining
the applicable guideline range, except to the extent provided in the agreement.

In U.S. v. Shorteeth, 887 F.2d 253, 25657 (10th Cir. 1989) [2#15], the court found
that language in the plea agreement promising that defendant would “not be sub-
ject to additional federal criminal prosecution for crimes committed in this judicial
district” that might be revealed during her cooperation fell within §1B1.8(a). The
court held that a “full disclosure approach” was required, that the agreement had
“to specifically mention the court’s ability to consider defendant’s disclosures dur-
ing debriefing in calculating the appropriate sentencing range before the court may
do so.” Cf. U.S. v. Cox, 985 F.2d 427, 431 (8th Cir. 1993) (may use incriminating
statements when agreement stated that “testimony or other information provided
by you ... may be considered by the court or probation office . . . to determine the
length of your sentence”); U.S. v. Shacklett, 921 F.2d 580, 583 (5th Cir. 1991) (re-
manded: may not use additional drug amounts revealed by defendant after plea
agreement without adequate proof that government knew of those amounts be-
forehand—*“bald assertion” by probation officer to that effect, without more, is
inadequate).

When an agreement precludes prosecution for “activities that occurred or arose
out of [defendant’s] participation in the crimes charged . . . that are known to the
government at this time,” self-incriminating information that is provided to the
probation officer in reliance on the plea agreement may not be used in sentencing.
U.S. v. Marsh, 963 F.2d 72, 73-74 (5th Cir. 1992) (remanded: Application Note 5
indicates such information is protected) [4#24]. Accord U.S. v. Fant, 974 F.2d 559,
562-64 (4th Cir. 1992) (remanded) [5#5]. See also U.S. v. Washington, 146 F.3d
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219,221-22 (4th Cir. 1998) (remanded: where defendant’s agreement required him
to be “completely forthright and truthful with federal officials,” court could not
deny §3B1.2 reduction based on defendant’s admission to probation officer that he
had distributed more drugs than he stipulated to). But cf. U.S. v. Kinsey, 910 F.2d
1321, 1325-26 (6th Cir. 1990) (statement made to probation officer is not state-
ment made to “government” within meaning of §1B1.8).

When an agreement under §1B1.8(a) is involved, “and the defendant questions
the sources of the evidence used against him at sentencing, the burden is on the
government to show that the evidence is from outside sources. . . . The threshold for
meeting this burden is low; in many cases the government need only present testi-
mony as to the source of the information. When the government relies on bald
assertions, however, as they have done in the present case, the government fails to
meet this burden.” U.S. v. Taylor, 277 F.3d 721, 72627 (5th Cir. 2001) (remanded:
government could not rely on PSR without some evidence as to where its informa-
tion came from).

Note that the information provided by defendant “shall not be used . . . except to
the extent provided in the agreement.” In a case where defendant’s §1B1.8(a) agree-
ment required him to provide the government with a completely truthful account
of his activities, and he later deviated from his original proffer statement, the infor-
mation provided could be used to find that he was ineligible for a safety valve re-
duction because he did not meet §5C1.2(5)’s requirement to truthfully provide all
information of his activities. Because the §1B1.8(a) agreement covered this situa-
tion, “the government was certainly within its rights to use the statement for the
sole purpose of showing that his cooperation was untruthful or incomplete and
that he was therefore not eligible for exemption from the statutory mandatory mini-
mum.” U.S. v. Cobblah, 118 F.3d 549, 551 (7th Cir. 1997).

The Second Circuit held that there must actually be a cooperation agreement for
§1B1.8(a) to apply. Where defendant had only engaged in discussions with the gov-
ernment, pursuant to a “proffer agreement,” to explore the possibility of entering
into a cooperation agreement, but no actual cooperation agreement was reached,
statements about related criminal activity made during the discussions were not
protected by §1B1.8(a). Thus, when defendant sought a safety valve reduction, he
was not allowed to insist that his admission of additional drug dealing be ignored
when deciding whether he met the requirement to disclose “all information” about
related conduct. U.S. v. Cruz, 156 F.3d 366, 370-71 (2d Cir. 1998).

Similarly, it has been held that §1B1.8(a) does not apply to the situation where
the defendant relies on general assurances from arresting officers that cooperation
could help. See, e.g., U.S. v. Evans, 985 F.2d 497, 499 (10th Cir. 1993) (affirmed:
agent’s offer to notify prosecutor of defendant’s cooperation could not be construed
as promise that self-incriminating information would not be used); U.S. v. Rutledge,
900 F.2d 1127, 1131 (7th Cir. 1990) (same, where arresting officer told defendant
“his cooperation would be helpful”).

Information voluntarily offered by the defendant that is outside the scope of the
plea agreement may not be protected by §1B1.8(a). The Sixth Circuit allowed evi-
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dence of defendant’s past drug use—which he admitted to a probation officer dur-
ing a presentence interview—to increase his offense level under §2K2.1(a)(4)(B).
Defendant “has not directed this court to any persuasive evidence that his disclo-
sure of personal drug use . . . was furnished by him in the context of the defendant-
government cooperation agreement. See U.S.S.G. §1B1.8 commentary, applic. note
5. Also, it is evident that Jarman’s disclosure was completely extraneous to ‘infor-
mation concerning the unlawful activities of other persons.”” U.S. v. Jarman, 144
F.3d 912, 914-15 (6th Cir. 1998).

The Sixth Circuit held that information prohibited by §1B1.8 cannot be used as a
basis for departure. U.S. v. Robinson, 898 F.2d 1111, 1117-18 (6th Cir. 1990) [3#4].
Amended Application Note 1 (Nov. 1992) makes it clear that prohibited informa-
tion “shall not be used to increase the defendant’s sentence . . . by upward depar-
ture.” However, that note and §1B1.8(b)(5) (Nov. 1992) state that a downward
departure for substantial assistance under §5K1.1 may be refused or limited on the
basis of such information. Previously, the Fourth Circuit had held it was error to
base the denial of a substantial assistance motion on information protected by
§1B1.8(a). See U.S. v. Malvito, 946 F.2d 1066, 106768 (4th Cir. 1991) [4#12]. Cf.
U.S. v. Davis, 912 F.2d 1210, 1213 (10th Cir. 1990) (agreement under §1B1.8 was
not violated when court based upward departure on codefendant’s statements about
drug quantity where there was “no indication that the co-defendants’ statements
were elicited as a result of Davis’ plea agreement with the government, and Davis
provided no evidence that, had he refused to cooperate, his co-defendants likewise
would not have offered the information about the correct quantity of drugs in-
volved”).

Note that a §1B1.8(a) agreement may still protect defendant even if it is super-
seded by a later plea agreement. A Second Circuit defendant signed an agreement in
1995 wherein the government agreed not to use his statements against him. The
government later claimed defendant breached the agreement, but that claim was
never resolved. Instead, a new agreement was reached in 1998 that did not protect
defendant’s statements, but also did not specify that the old agreement’s protec-
tions were abrogated. The appellate court held that defendant’s post-plea statements
should not have been used against him because he had inadequate notice that they
could be. U.S. v. Bradbury, 189 F.3d 200, 206-08 (2d Cir. 1999). But cf. U.S. v.
Stevens, 918 F.2d 1383, 1384 (8th Cir. 1990) (protection of earlier agreement was
lost when defendant admitted breaching that agreement, entered new agreement
that stipulated to larger amount of drugs, and indicated he understood and ac-
cepted new agreement).

E. Amendments

1. General

A defendant’s sentence should be based on the guidelines “that are in effect on the
date the defendant is sentenced.” 18 U.S.C. §3553(a)(4); USSG §1B1.11(a). (Nov.
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1992). Most circuits have held or indicated, however, that amendments that occur
after defendant’s offense but before sentencing should not be applied if doing so
would increase the sentence because that would violate the ex post facto clause of
the Constitution. See U.S. v. Seacott, 15 F.3d 1380, 1386 (7th Cir. 1994); U.S. v. Bell,
991 F.2d 1445, 1448-52 (8th Cir. 1993); U.S. v. Kopp, 951 F.2d 521, 526 (3d Cir.
1991); U.S. v. Nagi, 947 F.2d 211, 213 n.1 (6th Cir. 1991); U.S. v. Sweeten, 933 F.2d
765,772 (9th Cir. 1991); U.S. v. Young, 932 F.2d 1035, 1038 n.3 (2d Cir. 1991); U.S.
v. Smith, 930 F.2d 1450, 1452 n.3 (10th Cir. 1991); U.S. v. Morrow, 925 F.2d 779,
782-83 (4th Cir. 1991) [3#20]; U.S. v. Lam, 924 F.2d 298, 30405 (D.C. Cir. 1991)
[3#19]; U.S. v. Harotunian, 920 F.2d 1040, 1042 (1st Cir. 1990); U.S. v. Worthy, 915
F.2d 1514, 1516 n.7 (11th Cir. 1990); U.S. v. Suarez, 911 F.2d 1016, 1021-22 (5th
Cir. 1990) [3#12]. But cf. U.S. v. Gerber, 24 F.3d 93, 97 (10th Cir. 1994) (not a
violation of ex post facto clause to apply stricter version of §5K1.1 in effect when
defendant attempted to provide substantial assistance, after Nov. 1, 1989, rather
than earlier version in effect when defendant committed her offenses—“Section
5K1.1 speaks to the assistance a defendant provides to the government, rather than
the criminal conduct for which the defendant was convicted”) [6#13].

Similarly, barring ex post facto problems, the guidelines that are in effect upon
resentencing after remand should be applied. See, e.g., U.S. v. Fagan, 996 F.2d 1009,
1018 (9th Cir. 1993) [5#15]; U.S. v. Gross, 979 F.2d 1048, 1052-53 (5th Cir. 1992);
U.S. v. Hicks, 978 F.2d 722, 726-27 (D.C. Cir. 1992) [5#5]; U.S. v. Bermudez, 974
F.2d 12, 14 (2d Cir. 1992); U.S. v. Edgar, 971 F.2d 89, 93 n.4 (8th Cir. 1992); U.S. v.
Kopp, 951 F.2d 521, 534 (3d Cir. 1991). Note that intervening amendments may
need to be applied and may affect which version of the guidelines to use. See, e.g.,
U.S. v. Garcia-Cruz, 40 F.3d 986, 988—90 (9th Cir. 1994) (remanded: where defen-
dant committed crime in Dec. 1988 and was originally sentenced in 1991 and re-
sentenced in 1993, retroactive application of 1989 amendment to commentary stat-
ing that possession of weapon by felon is not crime of violence requires resentenc-
ing under 1988 guidelines; without amendment he would be career offender and
sentencing would have been proper under 1990 guidelines, but application of amend-
ment gives lower sentence under 1988 version and avoids ex post facto problem).

If, using a later version of the guidelines, a defendant’s offense level is increased
but is offset by a new reduction, resulting in the same or a lower adjusted offense
level and sentence, there is no ex post facto problem and it does not matter if the
earlier or later guidelines version is used. See U.S. v. Anderson, 61 F.3d 1290, 1303
(7th Cir. 1995) (“guideline amendments will not raise ex post facto concerns if,
‘taken as a whole,” they are ‘ameliorative™); U.S. v. Keller, 58 F.3d 884, 890-92 (2d
Cir. 1995) (remanded: although 1993 amendment to one guideline would have in-
creased defendant’s base offense level above 1989 guidelines, another amendment
would actually lower final sentence so that 1993 guidelines should have been used);
U.S. v. Nelson, 36 F.3d 1001, 1004 (10th Cir. 1994) (using 1992, rather than 1988,
guidelines resulted in one point increase, but it was offset by extra point reduction
under §3E1.1(b), not available in 1988). See also Berrios v. U.S., 126 F.3d 430, 433
(2d Cir. 1997) (“The relevant inquiry for ex post facto analysis is not whether a
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particular amendment to the Sentencing Guidelines is detrimental to a defendant,
but whether application of the later version of the Sentencing Guidelines, consid-
ered as a whole, results in a more onerous penalty.”).

Note that under §1B1.11(b)(1), “the last date of the offense of conviction is the
controlling date for ex post facto purposes. For example, if the offense of conviction
(i.e., the conduct charged in the count of the indictment or information of which
the defendant was convicted) was determined by the court to have been commit-
ted” before the amendment, that date “is the controlling date for ex post facto pur-
poses. This is true even if the defendant’s conduct relevant to the determination of
the guideline range under §1B1.3 (Relevant Conduct) included an act that occurred”
after the amendment. §1B1.11, comment. (n.2). See, e.g., U.S. v. Zagari, 111 F.3d
307, 324-25 (2d Cir. 1997) (discussing and using Note 2); U.S. v. Bennett, 37 F.3d
687, 700 (1st Cir. 1994) (affirmed: proper to use 1988 rather than 1989 guidelines
even though relevant conduct occurred as late as 1990—conduct charged in indict-
ment ended before 1989 amendments).

2. The “One Book” Rule

Section 1B1.11(b)(1), effective Nov. 1, 1992, states that if using the Guidelines
Manual in effect on the date of sentencing would violate the ex post facto clause,
use the Guidelines Manual in effect on the date the crime was committed. Which-
ever date is chosen, the guidelines in effect on that date should be used in their
entirety, although “subsequent clarifying amendments are to be considered.” USSG
§1B.11(b)(2) and comment. (n.1). See also U.S. v. Nelson, 36 F.3d 1001, 1004 (10th
Cir. 1994); U.S. v. Springer, 28 F.3d 236, 237-38 (1st Cir. 1994) [7#1]; U.S. v. Milton,
27 F.3d 203, 210 (6th Cir. 1994); U.S. v. Lance, 23 F.3d 343, 344 (11th Cir. 1994);
U.S. v. Boula, 997 F.2d 263, 265—66 (7th Cir. 1993); U.S. v. Warren, 980 F.2d 1300,
1305-06 (9th Cir. 1992) [5#8]; U.S. v. Lenfesty, 923 F.2d 1293, 1299 (8th Cir. 1991);
U.S. v. Stephenson, 921 F.2d 438, 441 (2d Cir. 1990).

The Third Circuit originally rejected the “one book rule” but later concluded that
“the Sentencing Commission, through its adoption of section 1B1.11(b)(2), has
effectively overruled those opinions insofar as they conflict with the codification of
the ‘one book rule.”. . . [W]e join the majority of other courts of appeal which have
already upheld the application of the ‘one book rule.”” The court also upheld appli-
cation of the “one book rule” even though it was not in effect when defendant com-
mitted his offenses. U.S. v. Corrado, 53 F.3d 620, 623-25 (3d Cir. 1995) [7#10]. Cf.
U.S. v. Seligsohn, 981 F.2d 1418, 1424-26 (3d Cir. 1992) (before 1992 amendment,
expressly disapproving “one book rule”—different versions of guidelines should be
used for different counts as necessary) [5#8].

3. Multiple Counts

When grouping multiple counts, some of which occurred before and some after an
amendment, the one book rule calls for applying the amendment to the earlier of-
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fenses even if punishment is increased. See USSG §1B1.11(b)(3) (“If defendant is
convicted of two offenses, the first committed before, and the second after, a re-
vised edition of the Guidelines Manual became effective, the revised edition . . . is to
be applied to both offenses”) (Nov. 1993). The Background Commentary adds that
this approach “should be followed regardless of whether the offenses of conviction
are the type in which the conduct is grouped under §3D1.2(d). The ex post facto
clause does not distinguish between groupable and nongroupable offenses, and unless
the clause would be violated, Congress’ directive to apply the sentencing guidelines
in effect at the time of sentencing must be followed.”

The Eighth Circuit followed §1B1.11(b)(3) for a defendant who committed two
firearms offenses before and one firearm offense after the Nov. 1991 amendments
that increased penalties and required aggregation of multiple firearms offenses. The
appellate court affirmed sentencing under the amended guidelines on all three counts
even though the sentence was greater than it would have been under the pre-amend-
ment guidelines. The court ruled there was no ex post facto violation because when
defendant “elected to commit the third firearms violation he was clearly on notice
of the 1991 amendments . . . [and thus] had fair warning that commission of the
January 23, 1992, firearm crime was governed by the 1991 amendments that pro-
vided for increased offense levels and new grouping rules that considered the aggre-
gate amount of harm.” The court also reasoned that defendant’s offenses could be
likened to a continuing offense or “same course of conduct,” for which “the date
the crimes are completed determines the version of the Sentencing Guidelines to be
applied. . .. The offense conduct to which Cooper pled guilty involved a series of
firearm offenses spanning from August 24, 1991, to January 23, 1992.” U.S. v. Coo-
per, 35 F.3d 1248, 125052 (8th Cir. 1994) [7#2], reaffirmed after being vacated and
remanded by Supreme Court, 63 F.3d 761 (8th Cir. 1995).

Several other circuits have also applied §1B1.11(b)(3) after finding no ex post
facto problem. See U.S. v. Sullivan, 255 F.3d 1256, 1260-63 (10th Cir. 2001) (defen-
dant had sufficient notice that two pre-amendment offenses would be grouped with
or included as relevant conduct of third, post-amendment offense); U.S. v. Lewis,
235 F.3d 215, 217-18 (4th Cir. 2000) (affirmed: where defendant committed tax
offenses before and after 1993 amendments that increased penalty for offense and
added §1B1.11(b)(3), amended guideline was properly used for all counts because
defendant “had ample warning” that 1993 amendments would apply when she com-
mitted later offenses); U.S. v. Vivit, 214 F.3d 908, 917-19 (7th Cir. 2000) (affirmed:
although only count of conviction where defendant used minor occurred before
enactment of §3B1.4, it was grouped with other conviction that occurred thereafter
and §3B1.4 enhancement was proper); U.S. v. Kimler, 167 F.3d 889, 893-94 (5th
Cir. 1999) (affirmed: defendant “had adequate notice at the time he committed the
counterfeiting offense in 1990 that his [1988] mail fraud offenses would be grouped
with the counterfeiting offense and therefore that the 1990 guidelines would ap-
ply”; “the Ex Post Facto Clause is not violated when a defendant is sentenced, pur-
suant to the one book rule, under revised sentencing guidelines for grouped of-
fenses”); U.S. v. Bailey, 123 F.3d 1381, 140506 (11th Cir. 1997) (remanded: defen-
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dant should have been sentenced under Nov. 1991 Guidelines for series of related
offenses that occurred from Feb. 1989 to Apr. 1992); U.S. v. Regan, 989 F.2d 44, 48—
49 (1st Cir. 1993) (no ex post facto violation where defendant was sentenced for
multiple counts of embezzlement based on revised guidelines when some counts
were committed before revision—counts were all part of same course of conduct,
earlier counts could be used as relevant conduct for later counts, and all sentences
were concurrent).

The Third Circuit, however, following its earlier decision in Seligsohn, remanded
a case where counts before and after an amendment were treated as related conduct
and sentenced under the amended guideline. “Apparently, the district court be-
lieved that if the conduct is grouped together, there is no need to assess the counts
independently to determine whether ex post facto clause considerations arise. . . .
We expressly have disapproved the practice of combining different counts of the
indictment when determining which Guidelines Manual applies. . . . The fact that
various counts of an indictment are grouped cannot override ex post facto concerns. . ...
In Seligsohn, we said that upon remand, ‘before grouping the various offenses to
determine the score, the district court must first apply the applicable Guidelines for
each offense.” 981 F.2d at 1426. We do not read this language to be in conflict with
[S1B1.11]. Rather, when ex post facto clause issues arise, while the one-book rule
cannot apply to compel application of the later Manual to all counts, it certainly can
compel application of the earlier Manual.” U.S. v. Bertoli, 40 F.3d 1384, 1403-04 &
n.17 (3d Cir. 1994).

The Ninth Circuit also refused to apply a later guideline to an earlier count, con-
cluding that that would violate the Ex Post Facto Clause and that §1B1.11(b)(3)
should not be followed. “Application of the policy statement in this case would
violate the Constitution; its application would cause Ortland’s sentence on earlier,
completed counts to be increased by a later Guideline. Moreover, the Commission’s
explanation is not entirely logical. The harm caused by the earlier offenses can be
counted in sentencing the later one. . . . That does not mean that the punishment
for the earlier offenses themselves can be increased, simply because the punishment
for the later one can be. In fact, were the later count to fall at some time after sen-
tencing, all that would remain would be the earlier sentences, which would be too
long.” U.S. v. Ortland, 109 F.3d 539, 546—47 (9th Cir. 1997) [9#6].

4. Clarifying Amendments

Generally, an amendment to commentary that merely “clarifies” the meaning of a
guideline is retroactive. See, e.g., U.S. v. Carillo, 991 F.2d 590, 592 (9th Cir. 1993).
However, the circuits have split as to whether a “clarifying” amendment to com-
mentary should be applied retroactively when it conflicts with circuit precedent.
The Tenth Circuit has held that when a change in the commentary requires a circuit
“to overrule precedent . . . in order to interpret the guideline consistent with the
amended commentary, we cannot agree . . . that the amendment merely clarified
the pre-existing guideline.” Such an amendment is a substantive change that impli-
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cates the ex post facto clause, and will not be applied retroactively if defendant is
disadvantaged. U.S. v. Saucedo, 950 F.2d 1508, 1512—17 (10th Cir. 1991) (Nov. 1990
amendment to §3B1.1 commentary to “clarify” that adjustment should be based on
all relevant conduct would not be applied retroactively because it conflicted with
circuit precedent and would disadvantage defendant). Accord U.S. v. Capers, 61
F.3d 1100, 1110-12 (4th Cir. 1995) (1993 amendment to §3B1.1, comment. (n.2),
“is not a mere clarification because it works a substantive change in the operation of
the guideline in this circuit” and “its retroactive application would require us to
scrap our earlier interpretation of that guideline”); U.S. v. Bertoli, 40 F.3d 1384,
1407 n.21 (3d Cir. 1994) (“we have rejected the proposition that the Sentencing
Commission’s description of an amendment as ‘clarifying’ is entitled to substantial
weight. U.S. v. Menon, 24 F.3d 550, 567 (3d Cir. 1994). . . . Rather, our own inde-
pendent interpretation of the pre-amendment language is controlling”); U.S. v.
Prezioso, 989 F.2d 52, 5354 (1st Cir. 1993) (although labeled as “clarifying,” amend-
ment to §4A1.2(d) commentary that a fine is not a “criminal justice sentence” would
not be given retroactive effect “in light of clear circuit precedent to the contrary”)
[5#13].

The Eleventh Circuit not only held that such an amendment would not be ap-
plied retroactively, but stated that it would not be bound by commentary changes
that conflict with circuit precedent “unless or until Congress amends the guideline
itself to reflect the change” or the Commission amends the guideline text and Con-
gress reviews it. See U.S. v. Louis, 967 F.2d 1550, 1554 (11th Cir. 1992) (change to
note 3(d) of §3C1.1 indicating that attempt to destroy or conceal evidence at time
of arrest does not warrant enhancement would not be applied in light of case law to
contrary); U.S. v. Stinson, 957 F.2d 813, 815 (11th Cir. 1992) (amendment to §4B1.2
commentary that possession of weapon by felon is not crime of violence cannot
nullify circuit precedent) [4#19]. The Supreme Court reversed Stinson, holding that
guidelines commentary is binding, but did not rule on whether it should be applied
retroactively. Stinson v. U.S., 113 S. Ct. 1913, 1920 (1993) [5#12]. On remand, the
Eleventh Circuit held that the amendment would be applied retroactively, accept-
ing the Sentencing Commission’s view of the amendment as a clarification rather
than substantive change in the law. U.S. v. Stinson, 30 F.3d 121, 122 (11th Cir. 1994).

Other circuits have reevaluated precedent in light of amendments that they held
“clarified,” rather than substantively changed, the guideline. See, e.g., U.S. v. Garcia-
Cruz, 40 F.3d 986, 990 (9th Cir. 1994) (amendment re felon in possession should be
applied retroactively despite contrary precedent); U.S. v. Fitzhugh, 954 F.2d 253,
255 (5th Cir. 1992) (earlier case holding felon in possession could be crime of vio-
lence “no longer controlling” in light of amendment); U.S. v. Thompson, 944 F.2d
1331, 1347-48 (7th Cir. 1991) (amendment to §3C1.1 commentary “makes clear”
that previous holding to contrary should not be followed) [4#10]; U.S. v. Caballero,
936 F.2d 1292, 1299 (D.C. Cir. 1991) (earlier decision holding that role in offense
should be based only on conduct in offense of conviction was “nullified by the clari-
fying amendment” to §3B1’s Introductory Commentary). See also cases in section
IV.B.1.b.
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The Third Circuit took a middle ground, holding that “[w]here the Commission
adopts an interpretive commentary amendment that the text of the guideline can-
not reasonably support,” the new commentary should not be followed. Where the
guideline is ambiguous, however, amended commentary clarifying the guideline
may be considered, even if the commentary mandates a result different from a prior
panel’s pre-amendment interpretation of the guideline. U.S. v. Joshua, 976 F.2d
844, 854-56 (3d Cir. 1992) (will follow amendment to §4B1.2 commentary that
clarified that “crime of violence” is determined only by conduct charged in the count
of conviction and that unlawful weapons possession by felon is not a crime of vio-
lence, but not to extent that amendment would make unlawful possession never a
crime of violence) [5#5]. The court later summarized that “there is no bright-line
test for determining whether an amendment to the Guidelines ‘clarifies’ the exist-
ing law; these categories [are] unclear, and as is usually the case, there are factors
supporting either side. . . . Among other factors, we have considered: (1) whether,
as a matter of construction, the guideline and commentary in effect at that time is
really consistent with the amended manual . . . ; and (2) whether the amendment
resolves an ambiguity in the guideline or commentary.” U.S. v. Roberson, 194 F.3d
408, 417 (3d Cir. 1999) (internal quotations and cites omitted).

5. Retroactive Amendments Under §1B1.10, 18 U.S.C.
§3582(c)(2)

The First Circuit held, and most circuits agree, that where a defendant’s guideline
level is lowered after sentencing because of an amendment listed in §1B1.10(c) (for-
merly §1B1.10(d)), the defendant is not necessarily entitled to a reduction in of-
fense level, but is entitled to have the sentence reviewed for discretionary reduction
under §1B1.10(a). U.S. v. Connell, 960 F.2d 191, 197 (1st Cir. 1992) [4#19]. Accord
U.S. v. Ursery, 109 F.3d 1129, 1137 (6th Cir. 1997) (“district court has the discretion
todenyan [18 U.S.C. §] 3582(c)(2) motion”); U.S. v. Turner, 59 F.3d 481, 483 (4th
Cir. 1995) (“district courts have discretion to apply Amendment 488 retroactively
to reduce sentences previously imposed”); U.S. v. Vazquez, 53 F.3d 1216, 1228 (11th
Cir. 1995); U.S. v. Telman, 28 F.3d 94, 96 (10th Cir. 1994) (affirmed: under
§1B1.10(a) “a reduction is not mandatory but is instead committed to the sound
discretion of the trial court™) [6#15]; U.S. v. Marcello, 13 F.3d 752, 758 (3d Cir.
1994); U.S. v. Coohey, 11 F.3d 97, 101 (8th Cir. 1993); U.S. v. Wales, 977 F.2d 1323,
1327-28 (9th Cir. 1992). Cf. U.S. v. Parks, 951 F.2d 634, 635-36 (5th Cir. 1992)
(under facts of case, the amendment listed in §1B1.10(d) (now (c)) “should be ap-
plied retroactively”) [4#19]. See also the commentary added to §1B1.10 in Nov.
1997 at Application Note 3 (“the sentencing court has the discretion to determine
whether, and to what extent, to reduce a term of imprisonment under this section”)
and the fourth paragraph of the Background (“The authorization of such a discre-
tionary reduction . . . does not entitle a defendant to a reduced term of imprison-
ment as a matter of right.”). See also the cases in section I.E.6. Departures.

In determining whether to reduce a sentence under 18 U.S.C. §3582(c)(2), a court
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is instructed by §1B1.10(b) to “consider the term of imprisonment that it would
have imposed had the amendment(s) to the guidelines listed in subsection (c) been
in effect at the time the defendant was sentenced.” Application Note 2 further states
that “the court shall substitute only the amendments listed in subsection (c) for the
corresponding guideline provisions that were applied when the defendant was sen-
tenced. All other guideline application decisions remain unaffected.” In applying
§1B1.10, the Eighth Circuit held that the language of the guideline supported its
finding that the sentencing court should not have revisited the number of mari-
juana plants used in the original sentencing when applying a retroactive amend-
ment: “We think it implicit in this directive that the district court is to leave all of its
previous factual decisions intact when deciding whether to apply a guideline retro-
actively.” However, it rejected defendant’s contention that Note 2 means a district
court cannot reconsider factual decisions, concluding that the note refers to “deci-
sions with respect to what other guidelines are applicable and to their meaning, not
to prior factual findings.” U.S. v. Adams, 104 F.3d 1028, 1030-31 (8th Cir. 1997)
[9#4]. See also U.S. v. Wyatt, 115 F.3d 606, 608—10 (8th Cir. 1997) (specifying two-
step procedure for courts to follow in resentencing under §3582(c)(2), namely first
determining sentence it would have imposed by substituting only the amended
guideline while leaving other previous factual decisions intact, then deciding whether
to modify sentence in light of that determination and general sentencing consider-
ations of §3553(a); court also discussed other factors that may be considered in
decision to modify sentence) [9#8]; U.S. v. Vautier, 144 F.3d 756, 760 (11th Cir.
1998) (agreeing with two-step procedure outline in Wyatt). But see U.S. v. Legree,
205 F.3d 724, 728-29 (4th Cir. 2000) (in rejecting requirement for on the record
two-step procedure, stating that “we respectfully disagree with the necessity and
utility of this method. . .. ‘Tt is sufficient if . . . the district court rules on issues that
have been fully presented for determination. Consideration is implicit in the court’s
ultimate ruling.””).

Note that, “in determining whether to grant or deny a defendant the benefit of
retroactive application, the district court should ‘set forth adequate reasons’ for its
conclusion. . . . Although the decision on retroactive application is a discretionary
one to which we will accord deference, we must be able to assess whether the dis-
trict court abused its discretion.” U.S. v. Aguilar-Ayala, 120 F.3d 176, 179 (9th Cir.
1997) (remanding because district court incorrectly believed it did not have au-
thority to apply amendment retroactively). Cf. U.S. v. Brown, 104 F.3d 1254, 1256
(11th Cir. 1997) (“Although the district court did not present particular findings
on each individual factor listed in 18 U.S.C. §3553, the court clearly considered
those factors and set forth adequate reasons for its refusal to reduce Brown’s sen-
tence.”).

When it is not a question of legal authority, however, the Ninth Circuit later
indicated that the district court’s discretionary decision to deny a §3582(c)(2) mo-
tion is not subject to appellate review. “Like the district court’s decision to sentence
at a particular point within the applicable guideline range, the district court’s dis-
cretionary decision whether to reduce a sentence under §3582(c)(2) is constrained
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only by the requirement that the court consider the factors enumerated in §3553(a),
together with any relevant policy statements of the Sentencing Commission. Our
conclusion . . . that the district court’s exercise of such discretion is not reviewable
under §3742(a)(1) or (2), compels the same result in this case. We hold that §3742
does not authorize an appeal that challenges a district court’s discretionary decision
not to reduce a sentence under §3582(c)(2).” U.S. v. Lowe, 136 F.3d 1231, 1233 (9th
Cir. 1998).

The Fifth Circuit held that “in deciding whether to resentence a prisoner under
§3582(c)(2), a court may consider the testimony from other proceedings. This con-
sideration, however, is not unrestrained; a defendant must have notice that the court
is considering the testimony such that he will have the opportunity to respond to
that testimony. It was error to deny a motion on the basis of testimony from a
different case because, although the pro se defendant received a copy of the tran-
script the government sent to the court, “he was never notified that the court in-
tended to rely on it in reaching a decision nor was he told to respond to the testi-
mony.” U.S. v. Townsend, 55 F.3d 168, 172 (5th Cir. 1995) (remanded: “court must
timely advise the defendant in advance of its decision that it has heard or read and
is taking into account that testimony, such that the defendant has the opportunity
to contest the testimony”).

The Second Circuit held that guideline amendments that might benefit defen-
dant that are adopted after the sentence is imposed should not be applied retroac-
tively by a court of appeals to cases pending on direct review. Rather, the district
court has discretion to review the sentence in light of the amendments. U.S. v. Co-
lon, 961 F.2d 41, 44-46 (2d Cir. 1992) [4#21]. The court noted, however, that ap-
pellate courts may apply post-sentence amendments that merely clarify. The D.C.
Circuit cautioned that amendments that occur during an appeal should not auto-
matically lead to resentencing: “our disposition of this case does not mean that a
defendant is entitled to resentencing anytime a relevant Guideline is amended dur-
ing the pendency of an appeal. The result here is dictated by unique circumstances—
an amendment that appears to render a substantial constitutional issue without
future importance and a record that does not reveal the precise basis for the district
court’s ruling. We doubt that many similar cases will arise in the future.” U.S. .
Hicks, 978 F.2d 722, 726 (D.C. Cir. 1992) (remanded in light of change in §3E1.1
limiting acceptance of responsibility to offense of conviction) [5#5]. See also U.S. v.
Glinton, 154 F.3d 1245, 1259 (11th Cir. 1998) (disagreeing with defendant’s sugges-
tion that appellate court approve §3582(c)(2) reduction in sentence, remanding to
district court to decide whether change is warranted); U.S. v. Windham, 991 F.2d
181, 183 (5th Cir. 1993) (regarding $3E1.1 change, agreeing with holding in Colon
“that guidelines changes ought not generally be applied to cases in which the defen-
dant was sentenced by the district court before the amendment took effect”).

The Second and Fifth Circuits have held that the right to appointed counsel un-
der 18 U.S.C. §3006A(c) of the Criminal Justice Act does not extend to a post-
appeal motion under 18 U.S.C. §3582(c)(2) for retroactive application of an amended
guideline. “The provision of counsel for such motions should rest in the discretion
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of the district court.” U.S. v. Reddick, 53 F.3d 462, 464—65 (2d Cir. 1995) [7#11].
Accord U.S. v. Whitebird, 55 F.3d 1007, 1010-11 (5th Cir. 1995) [7#11].

Where a defendant’s original sentence resulted from a binding plea agreement,
the Tenth Circuit held that he may not later benefit from a retroactive amendment.
U.S. v. Trujeque, 100 F.3d 869, 871 (10th Cir. 1996) (remanded: because defendant’s
sentence under Fed. R. Crim. P. 11(e)(1)(C) was based on a valid plea agreement
and not “on a sentencing range that has subsequently been lowered by the Sentenc-
ing Commission,” §3582(c)(2) cannot be applied and his motion to lower his sen-
tence should have been dismissed).

6. Departures

When applying a retroactive amendment, it has been held that a court has the dis-
cretion whether to reapply a downward departure given at the original sentencing.
Application Note 3 of USSG §1B1.10(b), effective Nov. 1, 1997, states that “[w]hen
the original sentence represented a downward departure, a comparable reduction
below the amended guideline range may be appropriate.” The Eleventh Circuit con-
cluded that the “negative inference of this permissive language indicates that a down-
ward departure may also be inappropriate. Thus, whether to consider a downward
departure in determining what sentence the court would have imposed under the
amended guideline remains discretionary, and the court is not bound by its earlier
decision at the original sentencing to depart downward from the sentencing guide-
lines range.” U.S. v. Vautier, 144 F.3d 756, 760—61 (11th Cir. 1998) (affirming deci-
sion not to depart on resentencing). Accord U.S. v. Wyatt, 115 F.3d 606, 608—10
(8th Cir. 1997) (affirmed: “The district court retains unfettered discretion to con-
sider anew whether a departure from the new sentencing range is now warranted in
light of the defendant’s prior substantial assistance.”) [9#8]. See also U.S. v. Shaw,
30 F.3d 26, 28-29 (5th Cir. 1994) (affirmed: where district court had already de-
parted downward and sentence under retroactive amendment would not have been
lower than sentence imposed, court could refuse to apply amendment and depart
further—“application of §3582(c)(2) is discretionary”) [7#2].

The Eighth Circuit held that a §3553(e) motion for a substantial assistance de-
parture may be made by the government when a defendant moves under §3582(c)(2)
for a sentence reduction. See summary of Williams in section VL.E.3 (Timing).

The First Circuit followed the language of §1B1.10 and its commentary in hold-
ing that a defendant could not use §3582(c)(2) to seek a departure unrelated to the
retroactive amendment that allowed him to request resentencing. Defendant sought
resentencing after Amendment 505, which lowered the highest offense levels in the
drug tables and was made retroactive, and also requested a §5K2.0 departure based
on a “combination of circumstances,” a ground made available only after his origi-
nal sentencing by a non-retroactive amendment to $§5K2.0’s commentary. “Because
the §5K2.0 argument was . . . unavailable at the time he was sentenced, by the very
terms of the guideline, it cannot be considered.” U.S. v. Jordan, 162 F.3d 1, 6-7 (1st
Cir. 1998). See also U.S. v. Hasan, 245 F.3d 682, 684-90 (8th Cir. 2001) (en banc)
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(remanded: “The only time a district court is authorized by §1B1.10 to depart down-
ward from the amended sentencing range at a §3582(c) resentencing is when a down-
ward departure previously had been granted at the original sentencing,” which pre-
cludes departure for post-sentencing rehabilitation) [11#4], rev’g 205 F.3d 1072 (8th
Cir. 2000); U.S. v. Bravo, 203 F.3d 778, 781 (11th Cir. 2000) (because “a sentencing
adjustment undertaken pursuant to §3582(c)(2) does not constitute a de novo re-
sentencing” and “all original sentencing determinations remain unchanged with
the sole exception of the guideline range that has been amended since the original
sentencing,” district court correctly held that it lacked authority to consider down-
ward departure based on deterioration of defendant’s medical condition after his
original sentencing).

Several circuits have concluded that amendments post-dating the guidelines used
at sentencing may be looked to for guidance in determining the degree of an up-
ward departure without violating the ex post facto prohibition. See, e.g., U.S. v.
Coe, 220 F.3d 573, 578-79 (7th Cir. 2000) (court properly looked to amendment
calling for two-level increase for using mass marketing to effectuate a fraud in find-
ing that earlier guideline did not adequately consider that conduct); U.S. v. Logal,
106 F.3d 1547, 1551 (11th Cir. 1997) (district court could look to post-1989 amend-
ments to $2F1.1 in setting extent of departure for defendants sentenced under pre-
1989 version of §2F1.1); U.S. v. Saffeels, 39 F.3d 833, 838 (8th Cir. 1994) (in dicta,
stating that “subsequent guidelines can be a useful touchstone in making the deter-
minations of reasonableness called for in upward departure cases”); U.S. v. Tisdale,
7 F.3d 957, 967-68 (10th Cir. 1993) (no ex post facto violation as long as district
court “makes clear its understanding that a subsequently enacted guideline does
not govern”); U.S. v. Willey, 985 F.2d 1342, 1350 (7th Cir. 1993) (affirming use of
later amendment as model for upward departure); U.S. v. Rodriguez, 968 F.2d 130,
140 (2d Cir. 1992) (appropriate to seek guidance from amended guideline for ex-
tent of departure); U.S. v. Bachynsky, 949 F.2d 722, 735 (5th Cir. 1991) (approving
district court’s consideration of proposed amendments to §2F1.1 “as a yardstick to
measure the appropriate number of levels to depart™); U.S. v. Harotunian, 920 F.2d
1040, 1046 (1st Cir. 1990) (approving use of amended guideline “as a means of
comparison in fixing the departure’s extent”). But see U.S. v. Canon, 66 F.3d 1073,
1080 (9th Cir. 1995) (ex post facto violation to base upward departure on analogy
to career offender guideline, §4B1.4, when offense occurred before that guideline
was enacted).

F. Commentary

The Supreme Court held that, with limited exceptions, courts must treat guidelines
commentary as binding: “commentary in the Guidelines Manual that interprets or
explains a guideline is authoritative unless it violates the Constitution or a federal
statute, or is inconsistent with, or a plainly erroneous reading of, that guideline.”
Stinson v. U.S., 113 S. Ct. 1913, 1915 (1993) [5#12]. See, e.g., U.S. v. Powell, 6 F.3d
611, 613-14 (9th Cir. 1993) (Application Note 1 of §3A1.2, which limits that section’s
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application to “when specific individuals are victims of the offense,” conflicts with
plain language of §3A1.2(b) and Note 5; thus, §3A1.2(b) takes precedence and was
properly applied to defendant for assault on officer during course of unlawful pos-
session of weapon by felon, a victimless crime). Accord U.S. v. Ortiz-Granados, 12
F.3d 39, 4243 (5th Cir. 1994) [6#10].

Prior to Stinson, the Ninth Circuit had concluded that the type of commentary
that “may interpret the guideline or explain how it is to be applied,” USSG §1B1.7,
should be treated as “something in between” legislative history and the guidelines
themselves. When using such commentary, sentencing courts should “(1) consider
the guideline and commentary together, and (2) construe them so as to be consis-
tent, if possible, with each other and with the Part as a whole, but (3) if it is not
possible to construe them consistently, apply the text of the guideline.” U.S. v. Ander-
son, 942 F.2d 606, 612—14 (9th Cir. 1991) (en banc) [4#7]. The court noted that its
holding “comports with the approach taken by other circuits.” See, e.g., U.S. v.
Bierley, 922 F.2d 1061, 1066 (3d Cir. 1990); U.S. v. Smith, 900 F.2d 1442, 144647
(10th Cir. 1990); U.S. v. DeCicco, 899 F.2d 1531, 1535-37 (7th Cir. 1990); U.S. v.
Smeathers, 884 F.2d 363, 364 (8th Cir. 1989).

There are two other types of commentary set forth in §1B1.7, that which “may
suggest circumstances which . . . may warrant departure,” and that which “provide(s]
background information, including factors considered in promulgating the guide-
line or reasons underlying promulgation of the guideline.” The Anderson court noted
that such commentary should “be treated like policy statements.” 942 F.2d at 610
n.4. See also U.S. v. Guerra, 962 F.2d 484, 486 (5th Cir. 1992) (§1B1.7 analogizes
commentary to legislative history—"“even if never cited by a party, we can—indeed
we must—consider the commentary to the guideline used by the district court”).

The First Circuit stated that when the “language of a guideline is not fully self-
illuminating, a court should look to the application notes and commentary for guid-
ance.” U.S. v. Weston, 960 F.2d 212, 219 (1st Cir. 1992).

G. Policy Statements

In concluding that commentary is binding, the Supreme Court also stated: “The
principle that the Guidelines Manual is binding on federal courts applies as well to
policy statements.” Stinson v. U.S., 113 S. Ct. 1913, 1917 (1993). The Seventh Cir-
cuit had interpreted this to mean that policy statements, like commentary, must be
followed “unless they contradict a statute or the Guidelines.” U.S. v. Lewis, 998 F.2d
497, 499 (7th Cir. 1993) (Chapter 7 policy statements must be followed when sen-
tencing defendant for violating supervised release) [6#1]. However, following vir-
tually all the other circuits, the Seventh Circuit later reversed that decision and held
that the Chapter 7 policy statements are not mandatory. See cases in section VII.
In an earlier case, the Supreme Court stated that “to say that guidelines are dis-
tinct from policy statements is not to say that their meaning is unaffected by policy
statements. Where, as here, a policy statement prohibits a district court from taking
a specified action, the statement is an authoritative guide to the meaning of the
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applicable guideline. An error in interpreting such a policy statement could lead to
an incorrect determination that a departure was appropriate. In that event, the re-
sulting sentence would be one that was ‘imposed as a result of an incorrect applica-
tion of the sentencing guidelines’ within the meaning of [18 U.S.C.] §3742(f)(1).”
Williams v. U.S., 112 S. Ct. 1112, 1119 (1992) (holding use of prior arrest record
alone as departure ground when §4A1.3 prohibits it is “incorrect application” of
the guidelines) [4#17].

The Second Circuit held that “courts must carefully distinguish between the Sen-
tencing Guidelines and the policy statements . . . , and employ policy statements as
interpretive guides to, not substitutes for, the Guidelines.” Policy statements “can
aid” in the decision to depart, but they do not supersede the statutory standard in
18 U.S.C. §3553(b). U.S. v. Johnson, 964 F.2d 124, 127-28 (2d Cir. 1992) (affirming
downward departure for extraordinary family circumstances, §5H1.6) [4#23]. Cf.
U.S. v. Headrick, 963 F.2d 777, 781 (5th Cir. 1992) (“although policy statements
generally do not have the force of guidelines, particular policy statements may carry
such force when they inform the application of a particular guideline or statute”).

The Eighth Circuit has interpreted Stinson to mean that “[p]olicy statements are
binding only if they interpret a guideline or prohibit district courts from taking a
specified action.” U.S. v. Goings, 200 F.3d 539, 543 (8th Cir. 2000) (finding that
§5K2.2 did not prevent district court from imposing a two-level departure for each
of two dissimilar injuries despite that section’s statement that “the increase ordi-
narily should depend on the extent of the injury”).

H. Cross-References to Other Guidelines

Section 1B1.5 was revised Nov. 1992 to clarify that, while an instruction to apply
another offense guideline means use the entire guideline, an instruction to use “a
particular subsection or table from another offense guideline refers only to the par-
ticular subsection or table referenced, and not to the entire offense guideline.”
§1B1.5(b)(2). See also U.S. v. Payne, 952 F.2d 827, 830 (4th Cir. 1991) (error to
consider additional enhancements under §2F1.1(b)(2) where §2B5.1, the guideline
under which the defendant was sentenced, only referenced the “table at §2F1.17).
The Eighth Circuit held that a court may “look to the underlying commentary for
guidance in interpreting a term or phrase that appears in the specific subsection to
which the court was referred.” U.S. v. Lamere, 980 F.2d 506, 511-12 (8th Cir. 1992)
(§2B5.1’s reference to “table at §2F1.1” included Application Note 7 to §2F1.1).

I. Continuing Offenses

The guidelines should be applied to a continuing offense, such as conspiracy, that
began before but ended after the effective date of the guidelines, Nov. 1, 1987. See
U.S. v. Dale, 991 F.2d 819, 853 (D.C. Cir. 1993); U.S. v. Fazio, 914 F.2d 950, 959 (7th
Cir. 1990); U.S. v. Sloman, 909 F.2d 176, 182—83 (6th Cir. 1990); U.S. v. Meitinger,
901 F.2d 27, 28-29 (4th Cir. 1990); U.S. v. Williams, 897 F.2d 1034, 1040 (10th Cir.
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1990); U.S. v. Terzado-Madruga, 897 F.2d 1099, 1122-24 (11th Cir. 1990); U.S. v.
Thomas, 895 E.2d 51, 57 (1st Cir. 1990); U.S. v. Tharp, 892 F.2d 691, 693-95 (8th
Cir. 1989) [2#13]; U.S. v. Rosa, 891 F.2d 1063, 1069 (3d Cir. 1989); U.S. v. Story, 891
F.2d 988, 992-96 (2d Cir. 1990); U.S. v. Gray, 876 F.2d 1411, 1418 (9th Cir. 1989);
U.S. v. White, 869 F.2d 822, 82627 (5th Cir. 1989) [2#3]. See also U.S. v. Boyd, 208
F.3d 638, 648—49 (7th Cir. 2000) (affirmed: although defendant did not have a lead-
ership role after Nov. 1, 1987, he remained a member of the conspiracy after that
date and §3B1.1(a) was properly applied).

Several circuits have held that a defendant must have affirmatively withdrawn
from such a continuing conspiracy before Nov. 1, 1987, to preclude application of
the guidelines. See, e.g., U.S. v. Martinez-Moncivais, 14 F.3d 1030, 1038 (5th Cir.
1994) (guidelines properly applied to defendant who “failed to take affirmative ac-
tions to withdraw from” conspiracy that lasted into 1990); U.S. v. Granados, 962
F.2d 767, 773 (8th Cir. 1992) (“burden of proving withdrawal from the conspiracy
rests upon the defendant,” who ““must take affirmative action . ...” Mere cessation
of activities is not enough”); U.S. v. Arboleda, 929 F.2d 858, 871 (1st Cir. 1991)
(defendant must have affirmatively withdrawn from conspiracy before Nov. 1, 1987,
to preclude application of guidelines); U.S. v. Nixon, 918 F.2d 895, 906 (11th Cir.
1990) (same); U.S. v. Williams, 897 F.2d 1034, 1039-40 (10th Cir. 1990) (same).
But cf. U.S. v. Chitty, 15 F.3d 159, 161-62 (11th Cir. 1994) (remanded for resen-
tencing under pre-guidelines law: although defendant was convicted of conspiracy
and other conspirators remained active beyond Nov. 1, 1987, evidence clearly indi-
cated that defendant’s participation was limited to helping with one drug shipment
in June 1987—*“the evidence does not support criminal responsibility by Chitty for
anything occurring after that date, nor may events after that date be the basis for
sentencing”).

Note that this issue may also affect the calculation of the criminal history score,
such as whether defendant will receive points under $4A1.1(d) for committing the
offense while still on probation. See, e.g., U.S. v. Mitchell, 49 F.3d 769, 784 (D.C.
Cir. 1995) (affirming use of §4A1.1(d) because defendant did not meet burden of
proving he withdrew from drug conspiracy before being placed on probation for
other offense).

As with continuing offenses, the version of the Guidelines Manual in effect at the
end of a series of related offenses will be applied at sentencing. “[T]he one book
rule, together with the Guidelines grouping rules and relevant conduct, provide
that related offenses committed in a series will be sentenced together under the
Sentencing Guidelines Manual in effect at the end of the series. Thus, a defendant
knows, when he continues to commit related crimes, that he risks sentencing for all
of his offenses under the latest, amended Sentencing Guidelines Manual. Analo-
gous to a continuous criminal offense, like conspiracy, the one book rule provides
notice that otherwise discrete criminal acts will be sentenced together under the
Guidelines in effect at the time of the last of those acts.” U.S. v. Bailey, 123 F.3d
1381, 140405 (11th Cir. 1997) (remanded: defendant should have been sentenced
under Nov. 1991 Guidelines for series of related offenses that occurred from Feb.
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1989 to Apr. 1992). See also section L.E.3 and the summary of U.S. v. Cooper, 35
F.3d 1248 (8th Cir. 1994).

For defendants whose participation in a continuing offense falls on both sides of
their eighteenth birthday, courts may need to distinguish between conduct attrib-
utable to them as juveniles and as adults. The D.C. Circuit examined this issue ex-
tensively in a recent case, including the effect federal juvenile delinquency law may
have. The court ultimately concluded that, because “there was overwhelming evi-
dence of post-eighteen action [by defendant] in furtherance of the conspiracy .. .,
the Guidelines unambiguously permit the court to consider his and his co-
conspirator’s foreseeable conduct ‘that occurred during the commission of the [en-
tire conspiracy] offense,’ . . . starting when he joined the conspiracy at age eleven.”
U.S. v. Thomas, 114 F.3d 228, 262—67 (D.C. Cir. 1997) [9#8]. Cf. U.S. v. Gibbs, 182
F.3d 408, 442 (6th Cir. 1999) (“As long as the government successfully prosecutes a
defendant for a crime that occurred after the defendant reached the age of majority,
the district court may consider relevant conduct that occurred before the defendant
reached the requisite age as long as such conduct falls within the limitations set
forth in §1B1.3(a)(2).”).

J. Assimilative Crimes Act, Indian Major Crimes
Act

The Crime Control Act of 1990 amended 18 U.S.C. §3551(a) to make it clear that
the guidelines are applicable to violations of the Assimilative Crimes Act, 18 U.S.C.
§13, and the Indian Major Crimes Act, 18 U.S.C. §1153. See also USSG §2X5.1,
comment. (backg’d). Several circuits had already reached that conclusion, but lim-
ited the guideline sentence to the maximum and minimum terms established by
state law. See U.S. v. Young, 916 F.2d 147, 150 (4th Cir. 1990) [3#15]; U.S. v.
Marmolejo, 915 F.2d 981, 984 (5th Cir. 1990) [3#15]; U.S. v. Leake, 908 F.2d 550,
551-53 (9th Cir. 1990) [3#10]; U.S. v. Norquay, 905 F.2d 1157, 1160-63 (8th Cir.
1990) [3#10]; U.S. v. Garcia, 893 F.2d 250, 254 (10th Cir. 1989) [2#19]. Cf. U.S. .
Harris, 27 E.3d 111, 116 (4th Cir. 1994) (but, under “like punishment” clause of
§13, within the minimum and maximum terms federal court must also follow any
specific mandatory restriction on the sentence under state law).

The Ninth Circuit made clear that a state statutory minimum sentence, like a
federal mandatory minimum, becomes the guideline sentence pursuant to
§5G1.1(b), even if the guideline range is lower. An ACA defendant was subject to a
24-30 month guideline range but, as a repeat offender, he faced a forty-month mini-
mum under state law. His forty-month sentence was affirmed. “The U.S. Sentenc-
ing Guidelines, U.S.S.G. §2X5.1 comment. (n.1); the Sentencing Reform Act, 18
U.S.C. §3551(a); and the Ninth Circuit precedent all make clear that the federal
sentencing guidelines do not preempt the state sentencing statutes under the ACA.
Rather, the state sentencing law is ‘assimilated’ into federal law and is applied in
conjunction with the guidelines to offenses occurring on federal enclaves to ensure
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that such offenders receive ‘like punishment.” . . . In this case, [the Hawaii Repeat
Offender Statute] is treated the same as if it were a mandatory minimum sentenc-
ing provision contained in the U.S. Code, such as 21 U.S.C. §841(b), and U.S.S.G.
§5G1.1(b) applies.” U.S. v. Kaneakua, 105 F.3d 463, 466 (9th Cir. 1997).

The “like punishment” clause in 18 U.S.C. §13 has been read to require “similar,”
not identical, punishment. See, e.g., U.S. v. Pierce, 75 F.3d 173, 177 (4th Cir. 1996)
(“a term of supervised release is ‘like’ [state] parole for the purposes of the ACA”);
U.S. v. Engelhorn, 122 F.3d 508, 511-13 (8th Cir. 1997) (following reasoning of
Pierce in affirming imposition of supervised release term to follow state maximum
sentence of one-year prison term); U.S. v. Burke, 113 F.3d 211, 211 (11th Cir. 1997)
(adopting reasoning of Pierce); U.S. v. Reyes, 48 F.3d 435, 438-39 (9th Cir. 1995)
(purpose and operation of federal supervised release is similar enough to probation
in Hawaii to constitute like punishment); Marmolejo, 915 F.2d at 984-85 (same, for
parole in Texas); Garcia, 893 F.2d at 255-56 (finding that sentence with one-year
supervised release term was consistent with state sentence that included mandatory
one-year parole term). See also U.S. v. Rapal, 146 F.3d 661, 665 (9th Cir. 1998)
(affirmed: “like punishment” clause of ACA “does not preclude a combined term of
imprisonment (within the state statutory maximum) and supervised release that
exceeds the maximum term of incarceration permitted under state law”); Engelhorn,
122 F.3d at 513 (affirmed: court may impose maximum prison term to be followed
by term of supervised release).

The Eleventh Circuit “extend[ed] the reasoning in Burke, Pierce, and Engelhorn
to the context of probation and h[e]ld that federal probation policy warrants an
exception to the ACA’s general requirement that a federal defendant receive a sen-
tence within the maximum and minimum terms set by assimilated state law. . . .
When assimilated state law provisions conflict with federal policy, federal policy
controls.” The court thus allowed a five-year term of probation, despite the state
maximum of one year, in “a clear example of a case in which a federal judge sen-
tencing under the ACA needed to depart from state law to preserve the policies be-
hind the federal probation statutes, 18 U.S.C. §§3561-3566.” The court noted that
a six-month prison term could have been imposed, and that “our holding merely
permits federal judges the flexibility to impose a term of probation in excess of what
state law would permit. We leave intact the established rule that a term of incarcera-
tion under the ACA cannot exceed the limits set by assimilated state law.” U.S. v.
Gaskell, 134 F.3d 1039, 1043—45 (11th Cir. 1998). But cf. U.S. v. Martinez, 274 F.3d
897, 90609 (5th Cir. 2001) (remanded: where state law mandated concurrent sen-
tences and the state maximum was ten years, error to make sentences consecutive
and depart upward to achieve thirty-two-year sentence).

The Ninth Circuit held that the guidelines apply to the Indian Major Crimes Act
only if the offense is defined and punished under federal law; otherwise, defendant
should be sentenced under state law. U.S. v. Bear, 932 F.2d 1279, 1282-83 (9th Cir.
1990) (replacing 915 F.2d 1259 [3#15]). The court later agreed with the Eighth Cir-
cuit that “the Guideline range must still be confined by state law, as it must fall
within the minimum, if any, and the maximum sentence established by state law.”
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U.S. v. Male Juvenile, 280 F.3d 1008, 1024 (9th Cir. 2002) (following U.S. v. Norquay,
905 F.2d 1157, 1161 (8th Cir. 1990)). The Norquay court also interpreted the In-
dian Major Crimes Act to require district courts to follow the sentencing guide-
lines, rather than state law, when choosing between consecutive and concurrent
sentences. 905 F.2d at 1162—63.

K. Juvenile Sentencing

In general, the guidelines do not apply to a defendant sentenced under the Federal
Juvenile Delinquency Act, but under 18 U.S.C. §5037(c), a juvenile delinquent may
not receive a sentence longer than he or she would be subject to if sentenced as an
adult under the guidelines. U.S. v. R.L.C., 112 S. Ct. 1329, 1339 (1992) [4#19], aff¢
915 F.2d 320, 325 (8th Cir. 1992) [3#14], and overruling U.S. v. Marco L., 868 F.2d
1121, 1124 (9th Cir. 1989) (“maximum term of imprisonment” is “that term pre-
scribed by the statute defining the offense”) [3#14]. The sentence may exceed the
otherwise applicable guideline range if there is an aggravating factor that warrants
upward departure, see USSG §1B1.12, and one court has held that the procedural
requirements that apply to adult departures should be used for juveniles, U.S. .
Juvenile PWM, 121 F.3d 382, 384 (8th Cir. 1997) (remanded). Cf. U.S. v. A.]., 190
F.3d 873, 875 (8th Cir. 1999) (affirming sentence of nineteen months after revoca-
tion of probation—although §7B1.4 would have called for three- to nine-month
sentence for adult, the Guidelines do not apply to juveniles and, in any event, Chap-
ter 7 is not mandatory).

The Ninth Circuit held that a juvenile cannot be sentenced to a term of release to
follow detention. “Nothing in the [Federal Juvenile Delinquency] Act authorizes
supervised release as a sentencing option.” The court rejected the government’s
claims that other statutes authorized supervised release for delinquents.” U.S. v.
Doe, 53 F.3d 1081, 1083—84 (9th Cir. 1995). Similarly, the Fifth Circuit held that a
juvenile cannot be sentenced to a term of supervised release after probation is re-
voked and a prison term imposed, even if the juvenile is over eighteen at the time of
revocation. “[W]hen a juvenile’s probation is revoked, that juvenile must be resen-
tenced as a juvenile under 18 U.S.C. §5037,” which “does not include supervised
release as a possible sentencing alternative.” U.S. v. Sealed Appellant, 123 F.3d 232,
233-35 (5th Cir. 1997).

Note that conduct committed by a juvenile may be included as relevant conduct
if related to an offense for which defendant is prosecuted after age eighteen. See
cases in sections I.A.4 (Other issues) and 1.1
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I1. Offense Conduct

This section does not cover all offense guidelines and assorted adjustments. Follow-
ing are cases involving some of the more frequently used sections relating to drugs,
loss, and more than minimal planning. Many of the principles involving relevant
conduct are applicable to other offenses.

A. Drug Quantity—Setting Offense Level

1. Relevant Conduct—Defendant’s Conduct

The offense level should be determined by the amount of drugs in the defendant’s
relevant conduct, not just amounts in the offense of conviction or charged in the
indictment. U.S. v. Cousineau, 929 F.2d 64, 67 (2d Cir. 1991); U.S. v. Restrepo, 903
F.2d 648, 652-53 (9th Cir. 1990) [3#7] (partially withdrawn and replaced by 946
F.2d 654 (1991) [4#9]); U.S. v. Alston, 895 F.2d 1362, 1369-70 (11th Cir. 1990)
[3#5]; U.S. v. White, 838 F.2d 490, 500 (7th Cir. 1989); U.S. v. Allen, 886 F.2d 143,
145-46 (8th Cir. 1989) [2#13]; U.S. v. Sailes, 872 F.2d 735, 737-39 (6th Cir. 1989)
[2#5]; U.S. v. Sarasti, 869 F.2d 805, 806—07 (5th Cir. 1989) [2#4]. This may include
drug quantities in counts that have been dismissed, U.S. v. Mak, 926 F.2d 112, 113
(1st Cir. 1991); U.S. v. Williams, 917 F.2d 112, 114 (3d Cir. 1990); U.S. v. Turner,
898 F.2d 705, 711 (9th Cir. 1990); U.S. v. Smith, 887 F.2d 104, 106-08 (6th Cir.
1989) [2#14], or on which defendant was acquitted, U.S. v. Rivera-Lopez, 928 F.2d
372, 372-73 (11th Cir. 1991).

The Seventh Circuit stated that “a district court should explicitly state and sup-
port, either at the sentencing hearing or (preferably) in a written statement of rea-
sons, its finding that the unconvicted activities bore the necessary relation to the
convicted offense.” U.S. v. Duarte, 950 F.2d 1255, 1263 (7th Cir. 1991) (remanded:
make specific finding that amount of cocaine beyond that seized was “part of the
same course of conduct or common scheme or plan,” §1B1.3(a)(2)).

The Sixth Circuit held that uncharged conduct used for adjustment or departure
must have a sufficient connection to the offense of conviction to meet the defini-
tion of relevant conduct. The court rejected the use of conduct that, although it
occurred in the course of defendant’s overall drug dealing, was not connected to the
one drug distribution of which he was convicted. U.S. v. Cross, 121 F.3d 234, 238-
40 (6th Cir. 1997) [10#2].

a. “Same course of conduct”

Under §1B1.1(a)(2), the quantity of drugs attributable to defendant includes
amounts “that were part of the same course of conduct. . . as the offense of convic-
tion.” Application Note 9(B) explains that other offenses are included in the same
course of conduct “if they are sufficiently connected or related to each other as to
warrant the conclusion that they are part of a single episode, spree, or ongoing
series of offenses.” Factors to consider “include the degree of similarity of the of-
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fenses, the regularity (repetitions) of the offenses, and the time interval between the
offenses. When one of the above factors is absent, a stronger presence of at least one
of the other factors is required.” See also discussion in section I.A.2.

Note 9 formalized the test for “same course of conduct” that had been developed
by the Second and Ninth Circuits and adopted by several other circuits. See, e.g.,
U.S. v. Maxwell, 34 F.3d 1006, 1010-11 (11th Cir. 1994) (remanded: unrelated co-
caine distribution that occurred a year earlier and involved different people than
Dilaudid conspiracy and other cocaine distribution on which defendant was con-
victed did not meet test for similarity, regularity, and temporal proximity) [7#6];
U.S. v. Roederer, 11 F.3d 973, 977-80 (10th Cir. 1993) (affirmed: drug amounts
from conspiracy that ended in 1987 were relevant conduct for 1992 cocaine distri-
bution—evidence showed defendant distributed cocaine “from the 1980s through
May, 1992, [and his] conduct was sufficiently similar and the instances of cocaine
distribution were temporally proximate”) [6#9]; U.S. v. Lawrence, 915 F.2d 402,
406-08 (8th Cir. 1990) (quantities of cocaine that were not part of the offense of
conviction—conspiracy to distribute marijuana—but were purchased and distrib-
uted during the course of that conspiracy and were part of a general pattern of drug
distribution could be included in setting the offense level) [3#16]; U.S. v. Santiago,
906 F.2d 867, 872-73 (2d Cir. 1990) (drug sales occurring eight to fourteen months
before drug sale that resulted in conviction were properly deemed part of same
course of conduct—all sales were similar and to same individual).

The latter part of Note 9(B) was taken from a Ninth Circuit case that held that
“the essential components of the section 1B1.3(a)(2) analysis are similarity, regu-
larity, and temporal proximity. . .. When one component is absent, however, courts
must look for a stronger presence of at least one of the other components.” U.S. v.
Hahn, 960 F.2d 903, 909—11 (9th Cir. 1992) (remanded to determine whether past
drug sales meet test) [4#20]. See also U.S. v. Wall, 180 F.3d 641, 645-47 (5th Cir.
1999) (remanded: although 1992 offense of conviction and dismissed 1996 and 1997
charges all involved bringing marijuana to U.S. from Mexico, “temporal distance
between the offenses, the lack of regularity, and the weak similarity between the
offense of conviction and the later offenses compel us to conclude that the later
offenses cannot properly be considered as relevant conduct”); U.S. v. Jackson, 161
F.3d 24, 28-30 (D.C. Cir. 1998) (affirmed inclusion of four-year-old cocaine deal—
although regularity and temporal proximity were lacking, inclusion was justified by
“extreme similarity” of deals and fact that lapse of time was partly caused by impris-
onment of key participant); U.S. v. Robins, 978 F.2d 881, 890 (5th Cir. 1992)
(affirmed: marijuana distributions prior to eighteen-month hiatus were still part of
same course of conduct or common scheme or plan as subsequent distributions);
U.S. v. Nunez, 958 F.2d 196, 198-99 (7th Cir. 1992) (affirmed: uncharged 1986—
1988 and 1990 cocaine sales for defendant arrested in Oct. 1990 “amounted to the
same course of conduct”—all sales made to same buyer and sole interruption was
buyer’s imprisonment); Cf. U.S. v. Hill, 79 F.3d 1477, 1480-85 (6th Cir. 1996) (er-
ror to include crack from 1991 charge at sentencing for crack and powder cocaine
offense committed nineteen months later—temporal proximity was “extremely
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weak,” regularity was “completely absent,” and there was too little similarity to meet
relevant conduct test); U.S. v. Fermin, 32 F.3d 674, 681 (2d Cir. 1994) (remanded:
drug quantities from 1983-1985 drug records could not be used as relevant con-
duct in 1990-1991 conspiracy offense—government failed to show high degree of
similarity or regularity required where temporal proximity is lacking); U.S. v.
Montoya, 952 F.2d 226, 229 (8th Cir. 1991) (reversed: later attempt to purchase
marijuana was not part of “same course of conduct” as conviction for conspiracy to
distribute cocaine—only common element was presence of defendant). See also
cases in section [.A.2.

The Eleventh Circuit held that a drug sale to one individual that occurred at about
the same time as, but was totally separate from, defendant’s sales to the conspiracy
of conviction, was not relevant conduct under §1B1.3(a)(2). “[T]he background
commentary to U.S.S5.G. §1B1.3(a)(2) states that it is generally meant to apply to
offenses that ‘involve a pattern of misconduct that cannot readily be broken into
discrete, identifiable units.” When an act of misconduct can be easily distinguished
from the charged offense, a separate charge is required. . . . This is not to say that, in
calculating a defendant’s base offense level for a drug conspiracy conviction, un-
charged drug sales to persons outside of the conspiracy can never be included. . . .
[Ulncharged criminal activity outside of a charged conspiracy may be included in
sentencing if the uncharged activity is sufficiently related to the conspiracy for which
the defendant was convicted. . . . Under the facts of this case, however, the un-
charged drug sales were totally unrelated to the conspiracy, and thus should not
have been included in calculating the defendant’s base offense level.” U.S. v. Gomez,
164 F.3d 1354, 1357 (11th Cir. 1999).

b. Knowledge of amount

Note that it has been held that a defendant need not know the exact amount of
drugs he or she actually possessed in order to be held responsible for the full amount.
“[I]n a possession case the sentence should be based on the total amount of drugs in
the defendant’s possession, without regard to foreseeability. . . . [A] defendant who
knows she is carrying some quantity of illegal drugs should be sentenced for the full
amount on her person.” U.S. v. de Velasquez, 28 F.3d 2, 4—6 (2d Cir. 1994) (affirmed:
proper to include heroin hidden in defendant’s shoes, though she claimed she did
not know it was there) [6#17]. Accord U.S. v. Mesa-Farias, 53 F.3d 258, 260 (9th
Cir. 1995) (affirmed: adopting reasoning of de Velasquez, holding that reasonable
foreseeability test does not apply to drugs possessed by conspirator). See also U.S. v.
Imariagbe, 999 F.2d 706, 707-08 (2d Cir. 1993) (defendant is responsible for 850
grams of heroin imported in suitcase rather than 400 grams he claimed he believed
he carried; court noted that “one might hypothesize an unusual situation in which
the gap between belief and actuality was so great as to [warrant] downward depar-
ture,” but this is not such a case); USSG §1B1.3, comment. (n.2) (“the defendant is
accountable for all quantities of contraband with which he was directly involved,”
and the reasonable foreseeability requirement “does not apply to conduct that the
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defendant personally undertakes”). Cf. U.S. v. Taffe, 36 F.3d 1047, 1050 (11th Cir.
1994) (affirmed: defendant properly held responsible for full amount of cocaine in
bags that he conspired to steal for distribution even though he did not know how
much was in the bags—object of conspiracy was to possess all of the cocaine; how-
ever, defendant only responsible for one bag on possession count because that is all
he actually possessed).

c. Amounts for personal use

Whether drugs possessed by a defendant for personal use are used in setting the
offense level may depend on the offense of conviction. For example, the Ninth Cir-
cuit held that drugs possessed by defendant that were solely for personal use should
not be used to set the offense level for possession of cocaine with intent to distrib-
ute. “Drugs possessed for mere personal use are not relevant to the crime of posses-
sion with intent to distribute because they are not ‘part of the same course of con-
duct’ or ‘common scheme’ as drugs intended for distribution.” U.S. v. Kipp, 10 F.3d
1463, 1465—66 (9th Cir. 1993) [6#9]. Accord U.S. v. Williams, 247 F.3d 353, 357-59
(2d Cir. 2001) (remanded: when there is no conspiracy, “the act of setting aside
narcotics for personal consumption is not only not a part of a scheme or plan to
distribute these drugs, it is actually exclusive of any plan to distribute them”); U.S. v.
Fraser, 243 F.3d 473, 475-76 (8th Cir. 2001) (remanded: agreeing with Kipp that,
for possession with intent to distribute offense, “[k]eeping drugs for oneself is not
within ‘the common scheme or plan’ of selling, giving, or passing them to another;
therefore, personal-use quantities are not relevant conduct”) [11#4]; U.S. v. Wyss,
147 F.3d 631, 632 (7th Cir. 1998) (remanded: “Possession of illegal drugs for per-
sonal use cannot be grouped with other offenses. §3D1.2(d); see §2D2.1. It was
therefore improper for the judge to take account of the defendant’s [uncharged]
possession of cocaine for personal use (if that is what she did) in sentencing him for
possession with intent to distribute [marijuana]”; but also agreeing with cases be-
low, noting that “[t]he case would be different . . . if the charge were conspiracy
rather than possession.”).

However, most circuits have held that, when the offense charged is a conspiracy,
drugs for personal use should be included if they were “part of the same course of
conduct or common scheme or plan” as the conspiracy. See U.S. v. Page, 232 F.3d
536, 542 (6th Cir. 2000) (affirmed: “drugs obtained by defendant from his supplier
for his personal use were properly included by the district court in determining the
quantity of drugs that the defendant knew were distributed by the conspiracy”);
U.S. v. Antonietti, 86 F.3d 206, 209-10 (11th Cir. 1996) (affirmed: marijuana re-
tained for personal use was relevant to amount distributed by conspiracy); U.S. v.
Snook, 60 F.3d 394, 396 (7th Cir. 1996) (affirmed: all cocaine came from same sup-
plier, whether sold or consumed by defendant, and amount defendant used directly
affected conspiracy—“the more Snook used, the more he had to sell to bank-roll
his habit”) [8#1]; U.S. v. Precin, 23 F.3d 1215, 1219 (7th Cir. 1994) (affirmed: proper
to include cocaine defendant received as “commission” for selling—“cocaine which
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Precin received for his personal use was necessarily intertwined with the success of
the distribution” conspiracy); U.S. v. Brown, 19 F.3d 1246, 1248 (8th Cir. 1994)
(affirmed: it was not error to include amounts of cocaine base that drug conspirator
purchased for personal use); U.S. v. Innamorati, 996 F.2d 456, 492 (1st Cir. 1993)
(same—"“defendant’s purchases for personal use are relevant in determining the
quantity of drugs that the defendant knew were distributed by the conspiracy”). Cf.
U.S. v. Wood, 57 F.3d 913, 920 (10th Cir. 1995) (affirmed: “defendants were con-
victed of manufacturing marijuana. Thus, the entire quantity of marijuana manu-
factured by defendants was properly included in the aggregate drug quantity
amount,” including amounts they claimed were for personal use); U.S. v. Thomas,
49 F.3d 253, 259-60 (6th Cir. 1995) (affirmed: not clearly erroneous for district
court to reject defendant’s claim that 2.15 grams of the crack he possessed was for
his personal use—undercover agent testified that “a mere user would never have
this much” crack at one time, only dealers would).

The Tenth Circuit agreed that drugs possessed for personal consumption may be
considered as relevant conduct in setting the guideline range for a defendant con-
victed of conspiracy to distribute and to possess with intent to distribute controlled
substances. However, for sentencing under 21 U.S.C. §841(b), including possible
mandatory minimums, only drugs that relate to the conspiracy’s “common objec-
tive of distribution and possession with intent to distribute” may be counted. Ab-
sent evidence that the defendant “agreed to or intended to distribute the drugs she
personally consumed,” those amounts cannot be included under §841(b). Although
the government bears the “ultimate burden of proof” on drug quantity, “defendant
bears the burden of producing evidence of her intent to consume” in order to ex-
clude those amounts. U.S. v. Asch, 207 F.3d 1238, 1243—46 (10th Cir. 2000). See also
Williams, 247 F.3d at 358-59 (remanded: for possession with intent to distribute
offense, “in calculating the quantity of drugs relevant for purposes of sentencing
under 21 U.S.C. §841, any fractional quantity of drugs intended for personal use
must be excluded”) [11#4]; U.S. v. Rodriguez-Sanchez, 23 F.3d 1488, 1493-96 (9th
Cir. 1994) (remanded: for defendant convicted of possessing methamphetamine
with intent to distribute, drug amounts for mandatory minimum sentences under
§841(b)(1)(A) include only amount defendant intended to distribute, not amounts
possessed for personal use—“the crime of possession with intent to distribute fo-
cuses on the intent to distribute, not the simple possession”) [6#14].

d. Other issues

Whether conduct from a prior conviction should be included as relevant conduct
or accounted for in the criminal history score may depend on the circumstances.
Compare U.S. v. Barton, 949 F.2d 968, 970 (8th Cir. 1991) (use in criminal his-
tory—quantity of marijuana that was basis for 1983 state conviction was not rel-
evant conduct because defendant could no longer be criminally liable or account-
able under §1B1.3 for that marijuana even though defendant continued distribu-
tion) [4#14], with U.S. v. Query, 928 F.2d 383, 385-86 (11th Cir. 1991) (drug amount
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from previously imposed state sentence that was part of or related to conduct un-
derlying instant federal offense may be included as relevant conduct; see
§4A1.2(a)(1), “prior sentence” does not include sentence for conduct that was “part
of the instant offense”) [4#2].

Normally, proof of drug quantities from uncharged relevant conduct need to be
proved only by a preponderance of the evidence. However, the Second Circuit has
held that “a more rigorous standard should be used in determining disputed as-
pects of relevant conduct where such conduct, if proven, will significantly enhance
a sentence.” The court remanded a finding of drug quantity because the govern-
ment had not provided “specific evidence” that connected defendant to a particular
quantity of drugs. See U.S. v. Shonubi, 103 F.3d 1085, 1087-92 (2d Cir. 1997) [9#4].

The Second Circuit has held that drug amounts in relevant conduct may not be
used as a basis for departure because the sentencing court is required to use those
amounts in setting the offense level. U.S. v. Colon, 905 F.2d 580, 584 (2d Cir. 1990)
[3#8]. See also U.S. v. McDowell, 902 F.2d 451, 453—54 (6th Cir. 1990) (conduct in
dismissed count “that was part of the same course of conduct” as offense of convic-
tion should be factored into sentencing range, not used for departure) [3#6]; U.S. v.
Rutter, 897 F.2d 1558, 1562 (10th Cir. 1990) (court is required to consider drugs in
relevant conduct). See also USSG §5G1.3 and Outline at section V.A.

2. Relevant Conduct—*“Jointly Undertaken Criminal Activity”
a. General requirements

The relevant conduct guideline, §1B1.3, and its commentary and examples were
substantially revised, effective Nov. 1, 1992. Application Note 2 makes clear that in
the case of jointly undertaken criminal activity, defendant is responsible for the
conduct of others only if it “was both: (i) in furtherance of the jointly undertaken
criminal activity; and (ii) reasonably foreseeable in connection with that activity.”
Note 1 adds that “[t]he principles and limits of sentencing accountability are not
always the same as the principles and limits of criminal liability.” Thus, a sentenc-
ing court must first determine the scope of each defendant’s agreement with others,
and then determine whether drugs attributed to others were reasonably foreseeable
to that defendant within the scope of the agreement. See also U.S. v. Weekly, 118
F.3d 576, 578 (8th Cir. 1997) (“Relevant to the determination of reasonable fore-
seeability is whether and to what extent the defendant benefitted from his co-
conspirator’s activities, and whether the defendant demonstrated a substantial level
of commitment to the conspiracy.”).

Some courts had previously held that knowledge or foreseeability alone were
enough, but now require reasonable foreseeability within the scope of the jointly
undertaken criminal activity. See, e.g., U.S. v. Cabrera-Baez, 24 F.3d 283, 288 (D.C.
Cir. 1994) (“Mere foreseeability is not enough: someone who belongs to a drug
conspiracy may well be able to foresee that his co-venturers, in addition to acting in
furtherance of his agreement with them, will be conducting drug transactions of
their own on the side, but he is not automatically accountable for all of those side
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deals”); U.S. v. Jenkins, 4 F.3d 1338, 1346—47 (6th Cir. 1993) (“to charge one par-
ticipant in a conspiracy with the conduct of the other participants” requires findings
of foreseeability and conduct in furtherance of jointly undertaken criminal activity)
[6#2]; U.S. v. Irvin, 2 F.3d 72, 7578 (4th Cir. 1993) (in a drug conspiracy, “deter-
mine the quantity of narcotics reasonably foreseeable to each coconspirator within
the scope of his agreement”) [6#2]; U.S. v. Maserati, 1 F.3d 330, 340 (5th Cir. 1993)
(“Application Note 2 makes clear that criminal liability and relevant conduct are
two different concepts, regardless of whether the indictment includes a conspiracy
allegation”); U.S. v. Garrido, 995 F.2d 808, 813 (8th Cir. 1993) (simple knowledge
that coconspirator possessed other drugs not enough—must show that those
amounts were reasonably foreseeable and in furtherance of agreement) [5#15]; U.S.
v. Ismond, 993 F.2d 1498, 1499 (11th Cir. 1993) (“to determine a defendant’s liabil-
ity for the acts of others, the district court must first make individualized findings
concerning the scope of criminal activity undertaken by a particular defendant. . . .
Once the extent of a defendant’s participation in the conspiracy is established, the
court can determine the drug quantities reasonably foreseeable in connection with
that level of participation”) [5#15]. See also cases above in section L.A.1.

The Seventh Circuit held that a defendant is not accountable for prior or subse-
quent drug quantities unless the court specifically finds they were “reasonably fore-
seeable” to that defendant, and it stressed that “the most relevant factor in deter-
mining reasonable foreseeability” is “the scope of the defendant’s agreement with
other co-conspirators.” U.S. v. Edwards, 945 F.2d 1387, 1391-97 (7th Cir. 1991)
(remanding several sentences, originally based on entire amount of drugs distrib-
uted by conspiracy, for determination of specific amount of drugs attributable to
each defendant) [4#12]. See also U.S. v. Collado, 975 F.2d 985, 991-95 (3d Cir.
1992) (“whether an individual defendant may be held accountable for amounts of
drugs involved in reasonably foreseeable transactions conducted by co-conspira-
tors depends upon the degree of the defendant’s involvement in the conspiracy”)
[5#3]; U.S. v. Jones, 965 F.2d 1507, 1517 (8th Cir. 1992) (“For activities of a co-
conspirator to be ‘reasonably foreseeable’ to a defendant, they must fall within the
scope of the agreement between the defendant and the other conspirators. . . . Thus,
if a defendant agrees to aid a large-volume dealer in completing a single, small sale
of drugs, the defendant will not be liable for prior or subsequent acts of the dealer
that were not reasonably foreseeable. . . . Simply because a defendant knows that a
dealer he works with sells large amounts of drugs to other people does not make the
defendant liable for the dealer’s other activities.”). Cf. U.S. v. Russell, 76 F.3d 808,
812-13 (6th Cir. 1996) (remanded: drug transaction for which defendant “pro-
vided protection” was not “in furtherance of” drug sales that he made four months
earlier or drug possession that occurred four months later); U.S. v. Castellone, 985
F.2d 21, 2426 (1st Cir. 1993) (remanded: no evidence that defendant, who had
made two drug sales to undercover officer, foresaw separately made third sale be-
tween officer and defendant’s supplier, or that third sale was in furtherance of a
common plan between defendant and his supplier). See also cases in next section.

Amount or type of drugs: Note that a defendant need not necessarily know or
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foresee the exact amount of drugs involved in a criminal activity in order to be held
responsible for the entire amount. “A defendant who conspires to transport for
distribution a large quantity of drugs, but happens not to know the precise amount,
pretty much takes his chances that the amount actually involved will be quite large.”
U.S. v. De La Cruz, 996 F.2d 1307, 1314 (1st Cir. 1993) (affirmed: defendant who
drove truck transporting cocaine from warehouse may not have known exact amount
but “must have known . . . that a very large quantity was involved”). See also USSG
§1B1.3, comment. (n.2(a)(1)) (defendant who helps offload shipment of marijuana
accountable for entire amount regardless of knowledge).

However, it has been held that a defendant must know, or reasonably foresee, the
type of drug involved. The Fifth Circuit held that it was error to hold defendant
responsible for crack cocaine when everyone involved thought it would be for pow-
der cocaine, defendant was not present at the purchase, and only afterward was it
discovered that crack cocaine was supplied. U.S. v. Fike, 82 F.3d 1315, 1326-27 (5th
Cir. 1996).

Reasonable foreseeability is not, however, relevant under §1B1.3(a)(1)(A), com-
ment. (n.2), which states that a defendant in a drug offense “is accountable for all
quantities of contraband with which he was directly involved . . .. The requirement
of reasonable foreseeability . . . does not apply to conduct that the defendant per-
sonally undertakes, aids, abets, counsels, commands, induces, procures, or willfully
causes; such conduct is addressed under subsection (a)(1)(A).” The Eighth Circuit
followed Note 2 in holding defendants responsible for a cocaine shipment they per-
sonally received, despite their claim that they were expecting to receive marijuana
as they had in the two previous shipments. “Through their own actions, the two
men aided, abetted, and willfully caused the conveyance . . . of at least three pack-
ages. ... [T]hey are accountable at sentencing for the full quantity of all illegal drugs
located within the parcels.” U.S. v. Strange, 102 F.3d 356, 359-61 (8th Cir. 1996).

Other circuits have reached similar conclusions. See, e.g., U.S. v. Barbosa, 271
F.3d 438, 459 (3d Cir. 2001) (“a defendant who is in actual possession of a particu-
lar controlled substance, while intending to distribute another, may be punished
for the drug with which he is found to be in possession”); U.S. v. Valencia-Gonzales,
172 F.3d 344, 345-46 (5th Cir. 1999) (affirmed: although defendant claimed, and
government stipulated he believed, that he was carrying cocaine rather than heroin,
defendant was properly sentenced for heroin); U.S. v. Mesa-Farias, 53 F.3d 258, 260
(9th Cir. 1995) (affirmed: reasonable foreseeability test does not apply to drugs
actually possessed by conspirator); U.S. v. Lockhart, 37 F.3d 1451, 1454 (10th Cir.
1994) (affirmed: defendant who drove car to facilitate drug transaction “knew that
the purpose of the trip was to obtain cocaine. He therefore aided, abetted, and will-
fully caused the transaction. Under these circumstances, the quantity of drugs need
not be foreseeable.”); U.S. v. Corral-Ibarra, 25 F.3d 430, 437-38 (7th Cir. 1994)
(despite defendant’s claims that he only foresaw the two kilos of cocaine that he was
sent to test, and evidence that other conspirators did not want him to know that
fifty kilos were involved, defendant can be held responsible for full amount under
§1B1.3(a)(1)(A), which does not require reasonable foreseeability; by testing the
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cocaine, defendant “played a direct, personal role in furtherance of the attempt to
obtain and distribute a large quantity of cocaine”). Cf. U.S. v. Taffe, 36 F.3d 1047,
1050 (11th Cir. 1994) (affirmed: although conspiracy defendant did not know how
much cocaine was in warehouse and his attempted theft was interrupted by au-
thorities after he had only stolen a portion of the drugs, he was properly held re-
sponsible for all 146 kilograms because “[n]othing in the actions of Taffe or his
associates indicated that they planned to steal only a portion of the drugs at the
warehouse”).

The Second Circuit agrees that “the quantity of drugs attributed to a defendant
need not be foreseeable to him when he personally participates, in a direct way, in a
jointly undertaken drug transaction.” However, the court ruled that §1B1.3(a)(1)(A)
was not applicable to a conspiracy defendant who drove the car to an attempted
cocaine sale because his “involvement . . . was not direct,” he “was not aware that
the purpose of his trip to the scene was to purchase cocaine,” and he “did not con-
structively possess drugs or actually possess them.” Thus, subsection 1(B) applied.
Because the district court’s finding that defendant did not foresee any amount was
not clearly erroneous, it properly sentenced defendant using the offense level for
the least amount of cocaine in the Drug Quantity Table. U.S. v. Chalarca, 95 F.3d
239, 24445 (2d Cir. 1996). See also U.S. v. Palafox-Mazon, 198 F.3d 1182, 1187-91
(9th Cir. 2000) (affirmed: defendant “mules” properly held responsible for only
marijuana each carried in backpack—although they traveled together, they were
recruited separately, had never met until just before crossing the border, were led
by a guide, and the circumstances generally indicated that their criminal activity
was not “jointly undertaken”).

Following the reasoning of Chalarca, the Tenth Circuit upheld a district court’s
decision to sentence a defendant only under the money laundering guidelines even
though he was convicted of one count of conspiracy to distribute cocaine as well as
two counts of money laundering. “[W]e believe the record supports the court’s
finding that no quantity of drugs was reasonably foreseeable to Mr. Morales. As
stated, the record indicates Mr. Morales was simply a money launderer. . . . [T]here
is no evidence Mr. Morales was present at the scene of any drug transaction. In fact,
the government does not even allege Mr. Morales had any knowledge of the occur-
rence of a single drug transaction. . . . Because the district court did not err in deter-
mining Mr. Morales was not directly involved in the distribution of cocaine and no
quantity of cocaine was reasonably foreseeable to Mr. Morales, the district court’s
decision to sentence Mr. Morales pursuant to the money laundering guidelines was
proper.” U.S. v. Morales, 108 F.3d 1213, 1227 (10th Cir. 1997) (also ruling that,
although district court could have converted amount of money laundered into quan-
tity of cocaine, “we do not believe the trial court was obligated to do so”).

Where defendants clearly negotiated to purchase one load of marijuana and “[n]o
other quantity was foreseeable to them,” it was error to include as relevant conduct
an initial load of marijuana that was rejected as inferior by defendants before they
later accepted another load. “[T]he commentary to U.S.S.G. §2D1.1 states that, ‘in
a reverse sting, the agreed-upon quantity of the controlled substance would more
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accurately reflect the scale of the offense because the amount actually delivered is con-
trolled by the government, not the defendant.” U.S.S.G. §2D1.1 comment. (n.12). . ..
[T]his section is intended to ensure that unscrupulous law enforcement officials do
not increase the amount delivered to the defendant and therefore increase the amount
of the defendant’s sentence. Although there is absolutely no evidence that such a
motivation actually existed in this case, the facts demonstrate the danger. . . . It would
have been possible for the confidential informant to supply low-grade marijuana in
the expectation of its being rejected and in that way to increase the amount re-
ceived, but never retained for distribution, by the defendants.” U.S. v. Mankiewicz,
122 F.3d 399, 402 (7th Cir. 1997) [10#3].

b. Conduct before or after defendant’s involvement

May drug quantities distributed by the conspiracy before defendant joined be used
to set the offense level? A Nov.1994 amendment to §1B1.3, comment. (n.2), ad-
dressed this issue as follows: “A defendant’s relevant conduct does not include the
conduct of members of a conspiracy prior to the defendant’s joining the conspiracy,
even if the defendant knows of that conduct . . . . The Commission does not fore-
close the possibility that there may be some unusual set of circumstances in which
the exclusion of such conduct may not adequately reflect the defendant’s culpabil-
ity; in such a case, an upward departure may be warranted.” See also U.S. v. Bad
Wound, 203 F.3d 1072, 1077-78 (8th Cir. 2000) (applying Note 2 in money laun-
dering conspiracy case). Cf. U.S. v. Thomas, 114 F.3d 228, 262—67 (D.C. Cir. 1997)
(discussing under what circumstances defendant may be held responsible for co-
conspirators’ conduct before he turned eighteen) [9#8].

Previously, courts had indicated it was possible, but not likely. The Seventh Cir-
cuit indicated earlier quantities could be included if “reasonably foreseeable” and
within the scope of the agreement, U.S. v. Edwards, 945 F.2d 1387, 1397 (7th Cir.
1991), and the later affirmed such an attribution to a defendant who joined in the
middle of a conspiracy but was “an experienced drug dealer who was accustomed
to dealing with ‘kilo quantities’ of cocaine.” U.S. v. Mojica, 984 F.2d 1426, 1446 (7th
Cir. 1993) (finding that defendant could reasonably foresee that 6.5 kilograms of
cocaine were involved in conspiracy was not clearly erroneous). See also U.S. v.
Phillips, 37 F.3d 1210, 1214-15 (7th Cir. 1994) (affirmed: defendant properly held
responsible for amounts distributed in two months before he joined conspiracy
based on his “degree of commitment to the conspiracy,” role in collecting debts for
cocaine sold before his joining, and “extensive dealings with two individuals” who
were members of conspiracy before him).

The First Circuit, however, held that a conspiracy defendant could not logically
be found to have “reasonably foreseen” drug amounts distributed before he joined
the conspiracy, and thus should not have the earlier amounts used to set his base
offense level. “We are of the view that the base offense level of a co-conspirator at
sentencing should reflect only the quantity of drugs he reasonably foresees it is the
object of the conspiracy to distribute after he joins the conspiracy. In making [that
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determination], the earlier transactions of the conspiracy before he joins but of
which he is aware will be useful evidence. However, a new entrant cannot have his
base offense level enhanced at sentencing for drug distributions made prior to his
entrance merely because he knew they took place.” U.S. v. O’Campo, 973 F.2d 1015,
1023-26 (1st Cir. 1992). See also U.S. v. Perulena, 146 F.3d 1332, 1335-37 (11th Cir.
1998) (following relevant conduct guidelines to reject inclusion of drugs smuggled
into U.S. eleven months before defendant joined conspiracy); U.S. v. Carreon, 11
F.3d 1225, 1235-36 (5th Cir. 1994) (““relevant conduct’ as defined in §1B1.3(a)(1)(B)
is prospective only, and consequently cannot include conduct occurring before a
defendant joins a conspiracy”; however, knowledge of prior conduct may be evi-
dence of what defendant agreed to and reasonably foresaw when he joined con-
spiracy) [6#10]; U.S. v. Collado, 975 F.2d 985, 997 (3d Cir. 1992) (“In the absence of
unusual circumstances . . . conduct that occurred before the defendant entered into
an agreement cannot be said to be in furtherance of or within the scope of that
agreement”) [5#3]; U.S. v. Chavez-Gutierrez, 961 F.2d 1476, 1479 (9th Cir. 1992)
(for defendant convicted of aiding and abetting one drug sale, it was error to at-
tribute prior distributions to him absent a showing that he aided and abetted prior
distributions or was member of conspiracy to do so—defendant must be “crimi-
nally liable” for distribution to be charged to him) [4#23]; U.S. v. Miranda-Ortiz,
926 F.2d 172, 178 (2d Cir. 1991) (defendant who joined conspiracy near its end for
only one transaction involving one kilogram of cocaine should have sentence based
on that amount without inclusion of four to five kilograms distributed before he
joined and that he did not know about) [4#2].

Note, however, that drugs distributed by a defendant before joining a conspiracy
may be included in that defendant’s offense calculation if they qualify as being “part
of the same course of conduct or common scheme or plan as the offense of convic-
tion” under §1B1.3(a)(2). The Tenth Circuit upheld the inclusion of cocaine that
one defendant distributed before he joined the conspiracy of conviction because
the only difference with distributions during the conspiracy was the source of sup-
ply. U.S. v. Ruiz-Castro, 92 F.3d 1519, 153637 (10th Cir. 1996).

The Fifth Circuit has held that a defendant might be held responsible for drugs
distributed by the conspiracy after he was incarcerated, depending on whether he
effectively withdrew from the conspiracy. However, the incarceration may have
“some effect on the foreseeability of the acts of his co-conspirators occurring after
his” arrest. U.S. v. Puig-Infante, 19 F.3d 929, 945-46 (5th Cir. 1994) (remanded).
The Third Circuit agreed that incarceration may affect foreseeability: “While we
reject a per se rule that arrest automatically bars attribution to a defendant of drugs
distributed after that date, we agree that since ‘[t]he relevant conduct provision
limits accomplice attribution to conduct committed in furtherance of the activity
the defendant agreed to undertake,’ . . . a defendant cannot be held responsible for
conduct committed after he or she could no longer assist or monitor his or her co-
conspirators.” U.S. v. Price, 13 F.3d 711, 732 (3d Cir. 1994) (affirmed because dis-
trict court relied on amounts distributed before incarceration). Cf. U.S. v. Schorovsky,
202 F.3d 727, 729 (5th Cir. 2000) (remanded: defendant should not have been sen-

49



Section II: Offense Conduct

tenced for drugs distributed after she effectively withdrew from heroin conspiracy
by breaking with coconspirators, entering rehab program, and having no further
contact with conspiracy members); U.S. v. Chitty, 15 F.3d 159, 161-62 (11th Cir.
1994) (remanded for resentencing under pre-guidelines law: defendant whose only
participation in drug conspiracy was limited solely to helping with one drug ship-
ment in June 1987 was properly convicted of conspiracy, but cannot be sentenced
for later actions of other conspirators—“There is no evidence that Chitty knew any-
thing of the conspiracy’s past operations. . . or that future shipments were contem-
plated . ... At most, the evidence showed Chitty to be a participant in a one-shot,
transitory storage of a single shipment”).

c. Findings

Generally, the circuits have stressed the need for specific findings on the quantity of
drugs that were reasonably foreseeable to each defendant. See U.S. v. Anderson, 39
F.3d 331, 353 (D.C. Cir. 1994) (remanded for “specific, individualized findings re-
garding the quantity of drugs each appellant might have reasonably foreseen his or
her agreed-upon participation would involve”), vacated in part on other grounds, 59
F.3d 1323 (D.C. Cir. 1995) (en banc); U.S. v. Rogers, 982 F.2d 1241, 1246 (8th Cir.
1993) (remanded: finding that “by virtue of the conspiracy conviction” LSD sales
attributed to codefendant are also attributable to defendant was insufficient state-
ment of reasons); U.S. v. Lanni, 970 F.2d 1092, 1093 (2d Cir. 1992) (remanded:
must make specific findings of drug amounts reasonably foreseeable by each co-
conspirator) [5#2]; U.S. v. Perkins, 963 F.2d 1523, 1528 (D.C. Cir. 1992) (remanded:
court must make express finding that drugs possessed by codefendant were foresee-
able); U.S. v. Chavez-Gutierrez, 961 F.2d 1476, 1481 (9th Cir. 1992) (remanded:
court must make express finding that defendant was accountable for drugs distrib-
uted by others before the date of defendant’s drug offense) [4#23]; U.S. v.
Blankenship, 954 F.2d 1224, 1227-28 (6th Cir. 1992) (remanded for specific findings
as to whether defendant knew or should have known that codefendant possessed
other drugs, or that object of conspiracy was to possess such drugs); U.S. v. Puma,
937 F.2d 151, 159-60 (5th Cir. 1991) (remanded: district court must make specific
finding of amount each conspirator knew or should have known or foreseen was
involved; conviction does not automatically mean every conspirator foresaw total
amount involved). See also U.S. v. Mitchell, 964 F.2d 454, 458—61 (5th Cir. 1992)
(remanded: while defendant had previously purchased small amounts of cocaine,
no evidence that he knew conspiracy was dealing with twenty kilograms) [5#1];
U.S. v. Johnson, 956 F.2d 894, 90607 (9th Cir. 1992) (“minor” participant in drug
conspiracy can be sentenced only for drugs distributed before he was taken into
custody) [4#16].

Findings on the extent of a defendant’s involvement in a conspiracy must be sup-
ported by evidence, not simply based on hypothesis. See, e.g., U.S. v. Hoskins, 173
F.3d 351, 355-57 (6th Cir. 1999) (remanded: error to assume that any marijuana
grown and sold by either of two top dealers in area could be attributed to each
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one—“We believe the sentencing guidelines require a more particularized finding.”);
U.S. v. Adams, 1 F.3d 1566, 1580-81 (11th Cir. 1993) (remanded: for defendant who
participated in only one attempted flight to pick up marijuana, it was error to at-
tribute to him “a hypothetical second load that [he] never attempted to transport. . . .
There was no evidence that Adams intended to be involved with another flight or
that it was foreseeable to him that there would be another flight”) [6#4]. Cf. U.S. v.
Booze, 108 F.3d 378, 381, 384 (D.C. Cir. 1997) (when defendant challenges amount
of drugs reasonably foreseen, “the government must proffer sufficientl