CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Reversing a State Supreme Court’s
Retroactive Application of a Very Early
Ballot Qualification Deadline

Daly v. Tennant
(Robert C. Chambers, S.D. W. Va. 3:16-cv-8981)

On September 15, 2016, West Virginia’s supreme court of appeals issued an
opinion that was interpreted by West Virginia’s secretary of state as meaning
that a revision to West Virginia’s election statutes required independent and
unrecognized-party candidates for office to have qualified for the November
8 ballot on January 30.!

The Socialist Equality Party’s nominee for a seat in West Virginia’s house
of delegates and the Constitution Party’s nominee for President filed a federal
complaint in the Southern District of West Virginia on September 19 against
West Virginia’s secretary of state, challenging the constitutionality of the state
court’s retroactive change of the qualification deadline from August 1 to Jan-
uary 30.> On the following day, the candidates filed an emergency motion for
a temporary restraining order.’

Judge Robert C. Chambers set the case for hearing on the afternoon of
September 22, ordering the secretary to respond to the candidates’ motion by
September 21.* On September 21, an independent candidate for Putnam
County Commission filed a motion to intervene as an additional plaintiff,” and
Judge Chambers granted the motion that same day.® The ACLU moved to par-
ticipate as an amicus curiae,” and Judge Chambers granted that motion on the
following day.® Judge Chambers also ordered the Putnam County Clerk joined
as a defendant.’

Following the September 22 hearing, Judge Chambers issued a preliminary
injunction in the candidates’ favor."
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[The January deadline] unmistakably places a substantial burden on and discrimi-
nates against those candidates and voters whose political preferences lie outside the
existing political parties. The January deadline deprives these candidates from know-
ing the political climate of the major parties and what issues will come to the fore-
front during campaigns.'!
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