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Public Disclosure of Referendum 

Petition Signatures 

Doe v. Reed 

(Benjamin H. Settle, W.D. Wash. 3:09-cv-5456) 

Protect Marriage Washington and two anonymous persons filed a federal com-

plaint in the Western District of Washington’s Tacoma courthouse, which serves 

the state’s capital, for declaratory and injunctive relief on July 28, 2009, seeking 

to protect the identities of over 138,500 Washington residents who signed a refer-

endum petition.
1
 Referendum 71, planned for the November 2009 election, sought 

to overturn legislation granting domestic partners rights and responsibilities more 

similar to those of married partners.
2
 With their complaint, the plaintiffs filed a 

motion for a temporary restraining order and a preliminary injunction.
3
 

The court assigned the case to Judge Benjamin H. Settle, who held a court-

room proceeding at 4:20 p.m. on the day the case was filed, instructed the plain-

tiffs to serve the defendants, and set a hearing for a temporary restraining order 

for the following afternoon.
4
 The defendants, Washington’s secretary of state and 

his public records officer, did not appear at the July 29 hearing.
5
 Several members 

of the news media were at the proceeding, but not so many as to cause any diffi-

culties.
6
 

Finding “a colorable First Amendment claim,” Judge Settle temporarily en-

joined the defendants “from releasing the names, addresses, or other contact in-

formation of those individuals who signed the Referendum 71 petition.”
7
 Judge 

Settle set a preliminary injunction hearing for September 3.
8
 

On August 6, the secretary moved to join as defendants entities that had re-

quested disclosure of the signatories.
9
 Judge Settle determined that the entities 

could seek intervention if they wished to.
10

 On August 27
11

 and September 1,
12

 

two of the entities moved to intervene. 
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On August 28, Washington Families Standing Together (WAFST) moved to 

intervene because the temporary restraining order was impairing its state court 

challenge to the secretary’s certification of the referendum for the November bal-

lot.
13

 On September 3, Judge Settle modified the temporary restraining order to 

permit WAFST access to signature information for purposes of challenging the 

referendum so long as WAFST did not publicly disclose the signatories’ identi-

ties.
14

 

At the September 3 hearing, Judge Settle denied without prejudice one motion 

to intervene because it was defectively filed and granted the others.
15

 On Septem-

ber 16, Judge Settle again denied intervention to the pro se defective filer because 

his interests were adequately represented by other parties.
16

 

On September 10, applying strict scrutiny to Washington’s Public Records 

Act (PRA), Judge Settle granted the plaintiffs a preliminary injunction.
17

 

An appeal was heard on October 14,
18

 and the court of appeals reversed the 

injunction on October 15.
19

 A week later, the court issued its opinion: 

The district court’s analysis was based on the faulty premise that the PRA regulates 

anonymous political speech. . . . 

To the extent the district court did not rely exclusively on anonymous speech cases, 

the district court nonetheless erred in applying strict scrutiny. . . . 

. . . . 

We conclude that each of the State’s asserted interests is sufficiently important to 

justify the PRA’s incidental limitations on referendum petition signers’ First Amendment 

freedoms.
20

 

On October 20, the Supreme Court stayed the court of appeals’ ruling and re-

instated Judge Settle’s injunction.
21

 

On June 24, 2010, however, the Supreme Court affirmed the court of appeals, 

concluding that disclosure of referendum petitions in general does not violate the 
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First Amendment.
22

 “We leave it to the lower courts to consider in the first in-

stance the signers’ more focused claim concerning disclosure of the information 

on this particular petition, which is pending before the District Court.”
23

 

On October 17, 2011, Judge Settle denied the plaintiffs’ as-applied challenge 

and lifted his injunction.
24

 On October 23, 2012, the court of appeals denied an 

appeal as moot: “The petitions are now available in original and in searchable 

form on the internet.”
25

 

On November 3, 2009, the voters preserved expanded rights and responsibili-

ties for domestic partners.
26
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