CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Emphasis Votes

Texas Democratic Party v. Dallas County
(Jorge A. Solis, N.D. Tex. 3:08-cv-2117)

After the votes were counted for the 2008 general election, the Republican in-
cumbent for Texas House of Representatives District 105 was ahead of her Dem-
ocratic challenger by 20 votes,* and a recount was planned.? The Democratic Par-
ty and two voters filed a federal complaint on December 1, 2008, arguing that
planned methods of recounting the votes would fail to include votes for the Dem-
ocratic candidate by voters who both cast a straight-party vote for the Democratic
Party and also selected a Democratic candidate.® This type of valid vote is re-
ferred to as an emphasis vote.* The complaint alleged that this difficulty resulted
from the replacement in 1998 of punch-card paper ballots with voting machines.’

The incumbent moved to intervene on December 4,° and Judge Jorge A. Solis
granted intervention on December 8.” After the recount, the incumbent’s margin
of victory decreased by one vote.® On December 19, the plaintiffs dropped their
claims with respect to the Texas House election.®

On April 17, 2009, Judge Solis determined that the complaint did not allege
valid claims under section 2 of the Voting Rights Act,* pertaining to racial or
ethnic discrimination in elections, but the complaint did allege a valid claim under
section 5, requiring preclearance of election changes in jurisdictions with a cer-
tified history of election discrimination.** On July 9, the circuit’s chief judge
named a three-judge court to hear the section 5 claim.*®> On December 17, the
three-judge court determined that the Justice Department had not precleared how
the new voting machines registered votes for some voters who selected both
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straight-party choices and choices for individual candidates.** On April 23, 2012,
however, the court dismissed the section 5 claim in light of intervening Justice
Department preclearance.’ An appeal was dismissed voluntarily on January 25,
2013.'°
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