CASE STUDIES IN EMERGENCY ELECTION LITIGATION

A Suit to Prevent a Legislature
from Voiding a Close Election

Ford v. Beavers
(Bernice B. Donald, W.D. Tenn. 2:06-cv-2031)

State Senator Ophelia Ford and three voters who voted for her in a September
15, 2004, special election filed a federal complaint in the Western District of
Tennessee on January 18, 2006, to challenge a senate vote scheduled for the
following day on whether her election should be voided.'

District 29 Democratic Senator Ford won the election by 13 votes to fill a
vacancy created when John Ford, her brother, resigned in advance of a suc-
cessful federal prosecution for bribery.? Ophelia Ford’s Republican challenger
in the election pursued an election contest with the senate, which voted on
January 17, 2006, to have a final vote on January 19 on whether the election
should be voided because some ballots were of questionable validity.’ In the
federal complaint, the plaintiffs named as defendants the other 32 senators,
including Tennessee’s lieutenant governor, and Ford’s challenger in the elec-
tion.* The challenger was dismissed as a defendant by agreement on January
272

On the day that the complaint was filed, following a 50-minute evening
telephone conference with the parties, Judge Bernice B. Donald issued a tem-
porary restraining order against further senate action on the 2004 special elec-
tion.® Judge Donald scheduled a hearing for January 25.7
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“The crowded courtroom was packed with Ford’s supporters and political
opponents—as well as 15 senators—who listened to a day’s worth of mostly
technical testimony on election laws and procedures. Because the courtroom
was so crowded, 14 senators sat in the jury box.”

On February 1, Judge Donald granted the plaintiffs a declaratory judgment
that the contemplated senate action violated the plaintiffs’ equal protection
and due process rights, as well as voting rights under Tennessee’s constitu-
tion.” “[B]ecause the Tennessee Senate has failed to adopt and articulate a con-
sistent standard that meets the uniformity requirement of the Equal Protec-
tion Clause, the Court finds that disenfranchisement of District 29 voters by
excluding their votes and voiding the election would raise grave equal protec-
tion concerns.”'® Moreover, “because the Senate’s actions implicate the funda-
mental right to vote[,] the constituents of Senate District 29 are entitled to ad-
equate notice and opportunity to be heard before any prospective disenfran-
chisement.”"" And under Tennessee’s constitution, “Defendants are required
to conduct election contests by the same standards utilized in each of the
State’s districts.”"?

On April 19, the senate removed Senator Ford from office.”> On the day
before, Judge Donald determined that “the record [was] not so compelling that
[the] Court should step in.”** On April 25, the plaintiffs sought to void the
senate’s action with a third amended complaint filed as a new case.”” At a May
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16 hearing, observing that the legislative session was concluding, Judge Don-
ald granted a preliminary injunction against the appointment of an interim
replacement for Senator Ford.'¢

Senator Ford won her seat back on November 7.

On November 22, the court of appeals dismissed as moot an appeal from
the declaratory judgment.'®

The second case was dismissed by consent on July 16, 2007."” On October
24,2008, Judge Donald awarded the plaintiffs $117,263 in attorney fees, costs,
and expenses.”
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