CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Preserving Voting Machine Data

Bursey v. South Carolina Election Commission
(Cameron McGowan Currie, D.S.C. 3:10-cv-1545)

A pro se plaintiff filed a form federal civil complaint in the District of South Car-
olina’s Columbia courthouse on June 16, 2010, asking the court to require the
South Carolina Election Commission to preserve primary election data in voting
machines that were about to be erased for a June 22 runoff election.* The plaintiff,
a frequent and capable pro se litigator on matters of public concern,? filed with his
complaint a hand-written motion for a temporary restraining order.’

South Carolina’s June 8 primary election had delivered a surprising result. Es-
sentially unknown candidate Alvin Greene defeated well-known Vic Rawl as the
Democratic nominee to run against Republican Senator Jim DeMint.* Concerns
about the reliability of voting machines were among the suspicions about the
event.’

On the case’s second day, the plaintiff moved to relieve the court of expedited
consideration of his complaint, because “all of the voting machine flash card
memories have been, or will have been, erased before an order to stop the erasing
can be considered by this court.”® Judge Cameron McGowan Currie granted this
motion, noting that the parties agreed to cooperate in devising a plan for compli-
ance with the federal statute requiring preservation of election records.” Judge
Currie required from the plaintiff within 30 days either a status report or a volun-
tary dismissal.?
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The plaintiff filed a status report on July 19, indicating no resolution of the
dispute,’® and the defendant filed a motion to dismiss on August 20.*° Judge Currie
dismissed the action on October 4, finding that the federal statute requiring
preservation of election records for 22 months did not afford a private right of ac-
tion.

Senator DeMint won reelection on November 2.2
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(2012).

12. See Schuyler Kropf, DeMint Wins Second Senate Term, Charleston Post & Courier, Nov.
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