Military Absentee Ballots 2004

United States v. Pennsylvania (1:04-cv-830) and
Reitz v. Rendell (1:04-cv-2360) (Yvette Kane, M.D. Pa.)

Two Thursdays in advance of the Tuesday, April 27, 2004, primary election in
Pennsylvania, the federal government filed an action in the Middle District of
Pennsylvania’s Harrisburg courthouse to ensure that absentee ballots cast by
Pennsylvania citizens in the military would be counted.* The federal government
alleged, and was able to prove, that in many of Pennsylvania’s 67 counties elec-
tion officials had violated the Uniformed and Overseas Citizens Absentee Voting
Act of 1986 (UOCAVA)? by mailing out ballots with insufficient time for them to
be returned by the state’s deadline of Friday before the election.

Pennsylvania responded to the federal government’s action on Friday, the day
after it was filed.* District Judge Yvette Kane heard the matter that same Friday,
at 2:48 p.m.,> and granted the federal government injunctive relief that day.°
Judge Kane was very careful to take testimony in the case and clearly explain her
reasoning in her opinion.’

Judge Kane, one of three active judges in Harrisburg, received the case by
random assignment.® In deciding the case, she had the benefit of her previous ex-
perience overseeing Pennsylvania’s elections as secretary of the commonwealth
from 1995 until her appointment as a federal judge in 1998.°

The matter was fraught with political tension and demonstrations on the
courthouse steps.'® Senator Arlen Specter, who was receiving a strong primary
challenge from Pat Toomey,*! the man who succeeded him as senator six years
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later,** came to the courthouse and asked to address the judge, a request that
Judge Kane denied.™

Judge Kane declined to order that Pennsylvania accept military absentee bal-
lots by fax or email,* but she extended the deadline for their receipt by 24 days,
to May 17, 2004, so long as the ballots were actually cast before the polls closed
on election day.'® A state judge had granted the same extension a few days before
the federal action was filed.*

Judge Kane conducted an evidentiary proceeding on October 19 and 20, two
weeks in advance of the general election.” Legal challenges in state court over
whether Ralph Nader was entitled to a position on the general election ballot were
not resolved until October 19.'® Pennsylvania’s supreme court determined that
Nader should be excluded, but absentee ballots including him had already been
sent overseas.”® Judge Kane determined, On October 20, that the federal govern-
ment’s proposed remedies would do more harm than good.20

Acting pursuant to powers of attorney, parents of two soldiers—one in Irag
and one in Kuwait—filed a federal complaint in the Middle District of Pennsylva-
nia on October 27, complaining that the soldiers were not sent absentee ballots on
time.?! With their complaint, the plaintiffs filed a motion for a temporary restrain-
ing order and a preliminary injunction.?

Judge Kane heard the motion on October 29.%% After discussions in chambers,
Judge Kane met with the parties in court to put terms of settlement on the rec-
ord.** The parties agreed to an order extending the deadline until eight days after
the election for returned absentee ballots for federal offices, so long as the ballots
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were actually cast before the polls closed.?® Judge Kane signed a stipulated dis-
missal of the case on November 17.%°

The federal government’s case was stayed on February 22, 2005, by agree-
ment of the parties.”” On July 1, 2006, a new Pennsylvania law went into effect
extending the deadline until seven days after an election.?® In light of the statutory
change, the parties agreed to a dismissal of the action subject to continued moni-
toring by the federal government.”®
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