CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Long Lines at the Polls

Ohio Democratic Party v. Blackwell
(Algenon L. Marbley, S.D. Ohio 2:04-cv-1055)

For the 2004 general election, there were long lines at the polls in the Ohio
counties of Franklin, which includes Columbus, and Knox, which is nearby;
at 5:54 p.m., the Ohio Democratic Party filed a federal action in the Southern
District of Ohio’s Columbus courthouse claiming that an insufficient num-
ber of voting machines were provided and seeking a temporary restraining
order providing alternative voting methods, such as paper ballots, for the rest
of the evening to speed up the process.! Ohio’s secretary of state and the two
county boards of elections were named defendants.?

The district’s federal judges had developed a tradition of staying late on
election day to handle emergency cases, should they arise.’ Judge Algenon L.
Marbley held an evidentiary hearing at 6:45 p.m.* In the interest of time,
Judge Marbley provisionally granted oral motions to intervene as defendants
by the Ohio Republican Party® and the State of Ohio.® The defendants argued
that no alternative voting mechanism was feasible.” Both absentee voters and
provisional voters use punch cards, and that process, they claimed, would
not be faster than the voting machines.® Moreover, anyone in line by the
closing time of 7:30 p.m. would be permitted to vote.” Judge Algenon con-
cluded the hearing at 7:35 p.m. with a temporary restraining order requiring
“the board to provide, whether they be absentee ballots, whether they be pro-
visional ballots, or any other mechanism necessary to provide these people
with an adequate opportunity to vote.”'® Judge Marbley saw protection of the
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elective franchise as one of the most important rights he could protect as a
judge."

Apparently, the boards did what they said they could not do, and sup-
plemented voting machines with paper ballots.”* At 11:00 p.m., the court of
appeals, with one judge dissenting, denied a stay of Judge Marbley’s order."
On August 26, 2005, Judge Marbley granted the plaintiff a voluntary dismis-
sal."*
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