CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Last-Minute Absentee Voting
by Last-Minute Prisoners

Fair Elections Ohio v. Husted (Susan J. Dlott
and S. Arthur Spiegel, S.D. Ohio 1:12-cv-797)

Five prisoner-rights organizations filed a federal complaint in the Southern Dis-
trict of Ohio’s Cincinnati courthouse on October 15, 2012, “to ensure that eligible
electors who are jailed the weekend before Election Day and who remain con-
fined through Election Day are afforded the right to vote.”* The plaintiffs named
as defendants Ohio’s secretary of state, Ohio’s attorney general, and the chair of
Hamilton County’s board of elections, who was named as a representative for “all
members of County Boards of Elections.”” With their complaint, the plaintiffs
filed a motion for a temporary restraining order.’

Judge Susan J. Dlott held a telephonic status conference on October 16, set
another telephonic conference for two days later, and issued a list of questions for
the parties to address at the second conference.* The questions pertained to num-
bers of voters likely to be affected and the parties’ standing.> An amended com-
plaint on October 18 named five additional board of elections chairs for Southern
District counties.® Judge Dlott set a hearing on the motion for a temporary re-
straining order for October 23.”

Judge Dlott denied the plaintiffs immediate relief.® She found that the plain-
tiffs had standing because the injury complained of had an impact on one or more
plaintiff organization’s allocation of resources.” The plaintiffs did not, however,
present sufficiently compelling evidence of disenfranchisement:

[The plaintiffs presented evidence that] approximately forty-four percent of the peo-

ple arrested during the weekend prior to the election will be registered to vote. Plaintiffs

have submitted no evidence to demonstrate what percentage of those individuals will ac-

tually be prevented from voting, given that they will have already had an opportunity dur-
ing the month prior to the election to request an absentee ballot or to take advantage of
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Ohio’s in-person early voting system. Nor have Plaintiffs submitted any evidence to

demonstrate the percentage of those individuals who are likely not only to be arrested

during the weekend prior to the election but also detained through the actual election.*®
Ohio’s statutory accommodation for medical emergencies on election day did not
violate equal protection, because medical emergencies and sudden detentions fol-
lowing arrests are not similar situations with respect to the burdens placed on
election officials.*!

A second amended complaint filed on February 8, 2013, by three of the origi-
nal plaintiffs named only Ohio’s secretary of state and its attorney general as de-
fendants.'? The court transferred the case to Judge S. Arthur Spiegel on August
20, 2014." Following the parties’ period of discovery, Judge Spiegel granted the
plaintiffs summary judgment on September 16.%*

The plaintiffs proffered “expert evidence that at least, if not more, than 400
late-jailed voters state-wide were impeded from voting in the 2012 election.”*
“The Court further finds late-jailed electors are similarly-situated to late-
hospitalized electors whom the boards of election already accommodate. The
boards of election teams should have no trouble locating late-jailed electors, as
they literally have a captive audience.”*® “[T]here is no genuine dispute that Afti-
can-Americans are disproportionately affected by this policy.”*’ Moreover,
“Those detainees who can post bond can also vote, whereas those who cannot,
cannot. As such, Ohio’s denial of the ability to vote to late-jailed electors acts as
an unconstitutional wealth-based voting restriction.”®

On October 24, a panel of the court of appeals, over a dissent, vacated Judge
Spiegel’s summary judgment and ordered the case dismissed, finding that the
plaintiffs lacked standing.’® On the one hand, the court held, allocation of re-
sources to advise persons how to comport with the law or to seek a change in the
law cannot be sufficient to afford standing to challenge the law.”° On the other
hand, the relationship between the organizations and election-weekend-detainees
is insufficient to afford third-party standing.?*
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