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Constitutionality of Proscriptions 

on False Statements About Candidates 

Susan B. Anthony List v. Driehaus (1:10-cv-720)  

and Coalition Opposed to Additional Spending & Taxes 

v. Ohio Elections Commission (1:10-cv-754) 

(Timothy S. Black and Susan J. Dlott, S.D. Ohio) 

The Susan B. Anthony List, a public interest organization dedicated to opposition 

of abortion and support for the election of women to Congress who share that op-

position, filed a federal action in the Southern District of Ohio on October 18, 

2010, challenging the constitutionality of an Ohio statute proscribing false state-

ments about candidates for office.
1
 With its complaint, the List filed a motion for 

a temporary restraining order and a preliminary injunction.
2
 The court originally 

assigned the case to Judge Susan J. Dlott,
3
 but she recused herself because an at-

torney in the case worked at her husband‟s law firm,
4
 so the case was transferred 

on the day it was filed to Judge Timothy S. Black.
5
 

The controversy began with an intention by the List to publish a billboard in 

opposition to a candidate for re-election to Congress: “Shame on Steve Driehaus! 

Driehaus voted FOR taxpayer-funded abortion.”
6
 The intended reference was a 

vote by Driehaus in favor of the 2010 Patient Protection and Affordable Care 

Act.
7
 On October 4, Driehaus filed a complaint against the List with the Ohio 

Election Commission, alleging that the proposed billboard violated Ohio‟s elec-

tion false-statement statute.
8
 A commission panel found probable cause for the 

full commission to hear the complaint, and a hearing was set for October 28.
9
 

The clerk‟s office has established procedures for efficiently identifying emer-

gency election cases, and motions for immediate injunctive relief are effectively 

resolved pursuant to a local rule.
10

 On October 25, Judge Black denied the List a 
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restraining order and stayed the federal action, pursuant to Younger v. Harris,
11

 

pending state executive and judicial proceedings.
12

 On October 28, the court of 

appeals denied the List an injunction pending appeal.
13

 In December, the List vol-

untarily dismissed this appeal.
14

 

The List and Driehaus agreed to postpone commission proceedings until after 

the election, which Driehaus lost.
15

 Thereafter, Driehaus withdrew his commis-

sion complaint.
16

 Judge Black lifted his stay on December 6.
17

 

The List‟s action became consolidated with a similar action filed on October 

27 by the Coalition Opposed to Additional Spending & Taxes (COAST) against 

the Ohio Election Commission, its members, and its staff attorney.
18

 This case 

also was originally assigned to Judge Dlott, who held a telephonic conference 

with the parties on October 28, at which she denied immediate injunctive relief.
19

 

The case was consolidated with the List‟s case on November 19 and transferred to 

Judge Black as related to the earlier filed case.
20

 COAST filed amended com-

plaints in December.
21

 

Judge Black resolved several motions in the two cases on August 1, 2011. He 

determined that the List‟s claims were moot because the commission action was 

dismissed and unripe because concerns about future actions were speculative.
22
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COAST‟s strategies on abortion are similar to the List‟s, and COAST alleged 

that the administrative action against the List chilled its speech.
23

 Judge Black al-

so found COAST‟s claims too speculative for federal court jurisdiction.
24

 

Appeals by the List
25

 and COAST
26

 were heard on July 25, 2012. 

Driehaus‟s answer to the List‟s complaint included a counterclaim for defama-

tion, alleging that the List “defamed Mr. Driehaus by impugning his professional 

reputation as a pro-life Member of Congress and by falsely characterizing his per-

formance and conduct in the office he held.”
27

 Judge Black denied the List sum-

mary judgment on the defamation counterclaim.
28

 He certified an interlocutory 

appeal,
29

 but the List filed its petition with the court of appeals too late.
30

 A jury 

trial is pending.
31
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