CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Pro Se Suit to Nullify All Absentee Ballots

Freeman v. McKnight
(Gary L. Sharpe, N.D.N.Y. 1:07-cv-1123)

On October 24, 2007, a candidate for the Democratic primary for a seat in Albany
County’s legislature filed a pro se federal complaint in the Northern District of
New York, seeking the invalidation of all absentee ballots so that he would be de-
clared the winner of the primary election.

There are 39 seats in Albany’s legislature.” The plaintiff was four votes ahead
of the incumbent after the September-18-election-day votes were counted.® After
absentee ballots were counted, however, the incumbent was ahead 282 to 278."
Before he filed the federal action, the candidate plaintiff filed an action in state
court to nullify all of the absentee ballots because their mailing envelopes had
been discarded so mailing by the required deadline could not be verified.?

On October 30, the plaintiff filed a motion for an order to show cause.® On
November 2, Judge Gary L. Sharpe denied the motion because the plaintiff had
neither provided the defendants with proper notice nor shown entitlement to im-
mediate injunctive relief.” On February 7, 2008, Judge Sharpe granted the defend-
ants summary judgment.®
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