CASE STUDIES IN EMERGENCY ELECTION LITIGATION

“None of These Candidates”

Townley v. Nevada
(Robert C. Jones, D. Nev. 3:12-cv-310)

On June 8, 2012, nine voters and two electoral college candidates in Nevada filed
a federal complaint seeking an order prohibiting Nevada from including “none of
these candidates” on the 2012 general election ballot because Nevada law did not
permit “none of these candidates” to win.

On June 11, Judge Edward C. Reed, Jr., recused himself in light of his deci-
sion to cease presiding over cases as of September 30.2 Chief Judge Robert C.
Jones assigned the case to himself in light of the case’s time pressures.’

The plaintiffs filed an amended complaint on June 20.* They moved for a pre-
liminary injunction on June 28.°

On July 13, a voter moved to intervene in defense of Nevada’s law and his
opportunity to vote for “none of these candidates.”® On August 22, Judge Jones
granted intervention and granted the plaintiffs a preliminary injunction.” A pre-
liminary question was whether Nevada’s voting machines allow voters to skip
parts of the ballot rather than select “none of these candidates” based on an out-
of-court representation by the judge’s assistant.® Based in part on an out-of-court
representation by his mother, the attorney for Nevada assured the court that the
voting machines did warn voters if they skipped an item on the ballot but the ma-
chines did allow voters to skip items.®

Both Nevada and the intervenor appealed.’® Relying on a docket entry reflect-
ing Judge Jones’s oral decision, the court of appeals, on September 4, stayed the
injunction.™* In concurrence, one circuit judge scolded Judge Jones for his delay

1. Complaint, Townley v. Nevada, No. 3:12-cv-310 (D. Nev. June 8, 2012), D.E. 1; Townley
v. Miller, 722 F.3d 1128, 1131-32 (9th Cir. 2013).

2. Notice, id. (June 11, 2012), D.E. 6; Order, id. (Sept. 5, 2012), D.E. 51 [hereinafter Sept. 5,
2012, Order].

3. Sept. 5, 2012, Order, supra note 2; Docket Sheet, id. (June 8, 2011) [hereinafter D. Nev.
Docket Sheet] (D.E. 21).

4. Amended Complaint, id. (June 20, 2012), D.E. 10.

5. Preliminary Injunction Motion, id. (June 28, 2012), D.E. 15; Townley, 722 F.3d at 1132.

6. Intervention Motion, id. (July 13, 2012), D.E. 26.

7. Transcript at 2-3, 50, id. (Aug. 22, 2012, filed Aug. 29, 2012), D.E. 46; D. Nev. Docket
Sheet, supra note 3 (D.E. 39); Townley, 722 F.3d at 1132; see Sarah Wheaton, The Protest Vote:
“None” Judged a Loser in Nevada, N.Y. Times, Aug. 23, 2012, at A13.

8. Transcript, supra note 7, at 3.

9. Id. at 4-6.

10. Docket Sheet, Townley v. Miller, No. 12-16882 (9th Cir. Aug. 27, 2012) [hereinafter In-
tervenor’s 9th Cir. Docket Sheet] (intervenor’s appeal); Docket Sheet, Townley v. Miller, No. 12-
16881 (9th Cir. Aug. 27, 2012) [hereinafter Nevada’s 9th Cir. Docket Sheet] (Nevada’s appeal);
Townley, 722 F.3d at 1132.

11. Townley v. Miller, 693 F.3d 1041, 1042 (9th Cir. 2012); Townley, 722 F.3d at 1132; see
Sandra Chereb, In Nevada, “None” Will Still be an Option in Nov., Wash. Post, Sept. 6, 2012, at
A5,

Federal Judicial Center 4/8/2014 1


https://ecf.nvd.uscourts.gov/doc1/11513710826
http://web2.westlaw.com/find/default.wl?cite=722+F.3d+1128&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
http://web2.westlaw.com/find/default.wl?cite=722+F.3d+1128&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
https://ecf.nvd.uscourts.gov/doc1/11513714833
https://ecf.nvd.uscourts.gov/doc1/11513846642
https://ecf.nvd.uscourts.gov/doc1/11513846642
https://ecf.nvd.uscourts.gov/cgi-bin/DktRpt.pl?88127
https://ecf.nvd.uscourts.gov/doc1/11513729297
https://ecf.nvd.uscourts.gov/doc1/11513743312
http://web2.westlaw.com/find/default.wl?cite=722+F.3d+1128&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
On%20June%2013,%20the%20court%20assigned%20the%20case%20to%20Judge%20Larry%20R.%20Hicks.
https://ecf.nvd.uscourts.gov/doc1/11513837923
https://ecf.nvd.uscourts.gov/cgi-bin/DktRpt.pl?88127
https://ecf.nvd.uscourts.gov/cgi-bin/DktRpt.pl?88127
http://web2.westlaw.com/find/default.wl?cite=722+F.3d+1128&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
https://ecf.nvd.uscourts.gov/doc1/11513837923
https://ecf.nvd.uscourts.gov/doc1/11513837923
https://ecf.ca9.uscourts.gov/cmecf/servlet/TransportRoom?servlet=CaseSearch.jsp
https://ecf.ca9.uscourts.gov/cmecf/servlet/TransportRoom?servlet=CaseSearch.jsp
http://web2.westlaw.com/find/default.wl?cite=722+F.3d+1128&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
http://web2.westlaw.com/find/default.wl?cite=693+F.3d+1041&rs=WLW13.01&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
http://web2.westlaw.com/find/default.wl?cite=722+F.3d+1128&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw

“None of These Candidates”

in assigning the case, his delay in holding the hearing, and his not issuing an ap-
pealable written order.*?

The appeal was heard on March 11, 2013." While the appeal was pending, on
July 9, Judge Jones allowed the plaintiffs to amend their complaint to add Neva-
da’s Republican Party as a plaintiff.** On the following day, the court of appeals
determined that the plaintiffs on appeal did not have standing because the relief
sought—eliminating the none-of-these choice—would not redress the alleged im-
propriety—not counting none-of-these votes when determining the winner.*®> On
August 14, Judge Jones ordered “that the mandate be spread upon the records of”
the court.™®
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