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Exit Polling in Nevada 

ABC, Inc. v. Heller 

(Philip M. Pro, D. Nev. 2:06-cv-1268) 

Four weeks before the 2006 general election, six news media companies filed a 

federal action challenging the constitutionality of Nevada’s inconsistently en-

forced statute proscribing conversations with voters within 100 feet of a polling 

place.
1
 The plaintiffs sought a preliminary injunction permitting them to conduct 

exit polls.
2
 The court assigned the case to Judge Philip M. Pro,

3
 who ordered a 

hearing on the motion for three weeks later.
4
 

In setting the hearing date, Judge Pro had several factors in mind: (1) the ex-

tent to which the plaintiffs created their own emergency by filing their action so 

close to the election, (2) the value of careful and thorough briefing, (3) an oppor-

tunity for the parties to engage in extrajudicial conversations, and (4) the amount 

of time required for appellate review if necessary.
5
 

At the hearing, Judge Pro said that he was inclined to grant the preliminary in-

junction,
6
 and he did so on the following day, six days before the election.

7
 On the 

next day, Nevada’s deputy secretary of state for elections notified the state’s 

county clerks and registrars of voters that they should ensure compliance with 

Judge Pro’s injunction.
8
 

On November 20, the parties stipulated to a permanent injunction against ap-

plication of the statute to exit polling.
9
 Judge Pro issued a permanent injunction 

two days later.
10

 

On January 19, 2007, Judge Pro denied the plaintiffs attorney fees,
11

 but the 

court of appeals reversed.
12

 On remand, the attorney fee matter settled.
13
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