CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Minimum County Requirements
for Ballot Petitions

Committee to Regulate and Control Marijuana v. Heller
(James C. Mahan, D. Nev. 2:04-cv-1035)

Supporters of an initiative to regulate marijuana in Nevada filed a federal com-
plaint on July 27, 2004, claiming that Nevada had improperly disqualified signa-
tures on their ballot petition.! With their complaint, the plaintiffs filed a motion
for a temporary restraining order and a preliminary injunction.” On the following
day, Judge James C. Mahan set the matter for a hearing on August 13.°

On July 30, Judge Mahan issued a temporary restraining order: “defendants
are restrained from nullifying, processing, and/or verifying the petitions and peti-
tion signatures submitted in support of the Regulation of Marijuana Initiative.” In
addition, Judge Mahan ordered “that defendants shall not take any action that
would in any manner affect the ability of the court to grant plaintiffs’ request for
preliminary injunction” and ordered the plaintiffs to post a nominal $100 bond.”

On August 20, Judge Mahan declared unconstitutional two provisions of Ne-
vada’s initiative law.® First, Judge Mahan declared it unconstitutional for Nevada
to require a minimum number of petition signatures from each of at least 75% of
Nevada’s counties.” Second, Judge Mahan declared unconstitutional “the re-
quirement that each document in a petition submitted in support of an Initiative
must contain an affidavit of Document Signer that is executed by a person who
signed the petition as a supporter of the Initiative.”® Judge Mahan denied the
plaintiffs’ request to nullify a rule disqualifying petition signatures by voters who
may have registered after signing the petition.? As a result of this last holding, the
initiative failed to qualify for the 2004 general election ballot.™
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On immediate appeal by the plaintiffs, the court of appeals affirmed on Sep-
tember 8, by a vote of two to one, Judge Mahan’s ruling against the plaintiffs.™
Nine days later, Nevada filed its notice of appeal, challenging Judge Mahan’s
75% 1r;olding.12 The court of appeals affirmed that holding on December 8,
2006.

Both the district court’s and the court of appeals’ holdings were dictated by
the court of appeals’ previously declaring unconstitutional Idaho’s requirement
that ballot initiatives be promoted by 6% of the voters in at least half of the coun-
ties: “this geographic distribution requirement favors residents of sparsely popu-
lated areas over residents of more densely populated areas in their respective ef-
forts to participate in the process of qualifying initiatives for the ballot.”** The
Idaho case, in turn, applied a 1969 holding by the Supreme Court in Moore V.
Ogilvie declaring unconstitutional as a violation of equal protection an Illinois
requirement that presidential nominating petitions include a minimum number of
signatures from at least 50 of Illinois’s 102 counties, noting that “93.4% of the
State’s registered voters reside in the 49 most populous counties, and only 6.6%
are resident in the remaining 53 counties.”*

On August 1, 2007, Judge Mahan awarded the plaintiffs $107,511.99 in attor-
ney fees and costs.'®
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