CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Wearing Political Messages at the Polls
in Minnesota

Minnesota Majority v. Mansky
(Joan N. Ericksen, D. Minn. 0:10-cv-4401)

At 4:55 p.m., five days in advance of the 2010 general election, four organiza-
tions, a county election judge, and five other Minnesota voters filed a federal
complaint in the District of Minnesota against Minnesota’s secretary of state
and election officials for the counties including Minneapolis and St. Paul,
challenging a prohibition on wearing Tea Party shirts or “Please I.D. Me”
buttons at the polls." At approximately 3:00 p.m. on Friday, the following
day, the plaintiffs filed a motion for a temporary restraining order and a pre-
liminary injunction.”

Judge Joan N. Ericksen heard the case in a crowded courtroom on Mon-
day, November 1, and denied immediate relief.’ “Plaintiffs have not met their
burden of demonstrating that the Court would likely find in their favor on
the abstention issue” established by Railroad Commission v. Pullman Co. and
Younger v. Harris.* Moreover, “prohibiting the buttons and apparel is rea-
sonably related to the legitimate state interest of maintaining peace, order,
and decorum at the polls.”

On election day,
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A least three [members of a plaintiff organization] were affected by the [policy
at issue]. One was asked to cover or remove his t-shirt. Another who refused to
cover or remove his button had his name and address recorded. Yet another who
was wearing both a t-shirt and a button was delayed several hours before voting.®
Judge Ericksen dismissed an amended complaint on April 29, 2011.7

“Minnesota’s strong interest in creating a neutral zone where individuals can
vote free from external influence is reasonably furthered by restricting the
expression of political views within the narrow confines of the polling
place.”™®

On March 6, 2013, the court of appeals substantially affirmed Judge Er-
icksen’s decision, except that the court of appeals determined that Judge Er-
icksen considered matters outside of the pleadings in ruling on a motion to
dismiss the complaint and remanded the case for summary judgment con-
sideration of the plaintiffs’ as-applied First Amendment challenge.’

On remand, Judge Ericksen granted Minnesota’s secretary of state sum-
mary judgment as to the buttons on October 15, 2014:

The undisputed evidence before the Court . . . is both that Plaintiff Election In-
tegrity Watch intended that their “Please .D. Me” buttons be used as part of an or-
chestrated effort to falsely intimate to voters in line at the polls that photo identifi-
cation is required in order to vote in Minnesota, and that Plaintiff Election Integrity
Watch—whose name, website, and phone number are featured prominently on the
buttons—is connected to a campaign that aims to change state and local laws such
that voters would be required to present photo identification at the polls. The Plain-
tiffs offer nothing in the way of evidence or argument to counter the obvious con-
clusion that flows from these facts: that precluding the Plaintiffs from wearing these
buttons in the polling place—whether a voter identification measure is on the ballot
or not—is rationally related to the state’s interests in protecting voters from confu-
sion and undue influence and in preserving the decorum of the polls and the integ-
rity of elections.'

As to the shirts, however, the secretary did not present undisputed facts es-
tablishing that banning Tea Party apparel at polling would “maintain[] the
decorum of the polls, preserv[e] the integrity of elections, and/or protect(]
voters from confusion and undue influence.”"!

Because of a better factual record presented by the county election offi-
cials, Judge Ericksen granted them summary judgment on March 23, 2015, as
to the Tea Party apparel proscriptions.'”? The county defendants established
that the Tea Party apparel at issue unquestionably conveyed political messag-
es that the state had a legitimate interest in protecting voters from at the
polls.”
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Appeals were heard on October 20, 2016, at the University of Minnesota
Law School.™
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(plaintiffs’ appeal); http://media-oa.ca8.uscourts.gov/OAaudio/2016/10/151682.mp3 (audio
recording of oral argument).
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