CASE STUDIES IN EMERGENCY ELECTION LITIGATION

American Indian Voter Identification

ACLU of Minnesota v. Kiffmeyer
(James M. Rosenbaum, D. Minn. 0:04-cv-4653)

Six days before the 2004 general election, on October 27, the ACLU of Minneso-
ta and American Indian voters filed an action in the federal district court claiming
that Minnesota’s statutes, rules, and directives violated equal protection and the
Help America Vote Act (HAVA)' because of overly restrictive voter identifica-
tion requirements for American Indian voters.> The plaintiffs moved on the fol-
lowing day for a temporary restraining order.® On the day after that, District Judge
James M. Rosenbaum* held a hearing® and granted the motion.

Many members of the news media attended the TRO hearing, and Minneso-
ta’s attorney general argued on behalf of the secretary of state.” Following the in-
court proceeding, the judge and the parties met in chambers, where Judge Rosen-
baum drafted the TRO in consultation with counsel for both sides.? The attorney
general assured the judge and the plaintiffs that he would not appeal.®

Judge Rosenbaum found that Minnesota’s recognizing tribal photo identifica-
tion cards as proof of both identity and address only if the voter resided on a res-
ervation violated equal protection.'® Judge Rosenbaum ordered that a tribal photo
identification card be accepted as proof of both identity and address, and if the
identification card did not show a current address then it be accepted as proof of
identity and a document such as a recent utility bill could be used as proof of ad-
dress, which was the same requirement for voters with driver’s licenses contain-
ing old addresses.™
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Four months after the election, Magistrate Judge Franklin L. Noel held a pre-
trial conference to address long-term resolution of the complaint.*? Judge Rosen-
baum presided over a telephone conference about three weeks later.*®

On September 12, 2005, Judge Rosenbaum entered a consent judgment.'* The
consent judgment recognized that intervening legislation had mooted one of the
plaintiffs’ claims: a tribal photo identification card listing a voter’s current ad-
dress could be used as both proof of identity and proof of address regardless of
whether the voter lived on a reservation.™ The consent judgment required Minne-
sota to recognize a tribal photo identification card with an old address or without
an address as proof of a voter’s identity.'®

On the day of the TRO hearing, two other Minnesota voters moved to inter-
vene as plaintiffs.” Their attorney presented an argument at the hearing, but he
was not included in the in-chambers conference immediately following.'® Judge
Rosenbaum’s order acknowledged the motion,™ but did not rule on it.2> On March
31, 2005, the motion to intervene was withdrawn.?
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