CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Segregating Ballots
Because of Questionable Registrations

Atsaves v. Helander
(Virginia M. Kendall, N.D. Ill. 1:08-cv-6199)

One week before the 2008 general election, the Republican Party, a candi-
date, and two voters filed a complaint in Illinois’s circuit court for Lake
County, seeking to have voter registration applications filed by a specific vot-
er registration team segregated for investigation of improper registration.'
The voter registration team removed the action to the U.S. District Court for
the Northern District of Illinois on the following day.> The other defendant
was the Lake County Clerk.” Another two days later, on Friday, the plaintiffs
tiled in the federal court a motion for a temporary restraining order or a pre-
liminary injunction.*

Also on Friday, the Democratic Party and a voter moved to intervene in
support of the defendants.

Judge Virginia M. Kendall heard the matter on Friday, October 31.° At
the hearing, the county clerk both consented to removal’ and argued that the
case did not belong in federal court.® At the conclusion of the hearing, Judge
Kendall ruled that the case did not present a federal question because the
Help America Vote Act did not afford private rights of action, and relief
from section 1983 requires willful and wanton conduct, which the plaintiffs
had not alleged.” She denied the motions to intervene as moot and remanded
the case to state court."

The state court declined to hear the case before election day."
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