Punishment for Early Florida Primaries

Nelson v. Dean (4:07-cv-427) and Ausman v. Browning
(4:07-cv-519) (Robert L. Hinkle, N.D. Fla.)

On November 20, 2007, six Florida voters filed in Leon County Circuit Court an
action against Florida’s secretary of state challenging the state’s moving its presi-
dential primaries to January 29, 2008, despite possible sanctions by the major po-
litical parties, which could weaken the effectiveness of Florida voters. Nine days
later, the secretary removed the case to federal court in the Northern District of
Florida.”

The court assigned the case to Judge Stephan P. Mickle, but five days later the
case was reassigned to Judge Robert L. Hinkle because it was related to a case
already pending before Judge Hinkle.® To avoid an opportunity for parties to file
several cases and then select which case to pursue based on the judge assigned to
it, the district enforces a policy of assigning related cases to judges assigned to the
earliest filed case”

Judge Hinkle’s earlier case was filed on October 4, and it sought to curtail the
Democratic Party’s sanctions against Florida for holding an early primary. In that
action, Judge Hinkle granted the defendants summary judgment on December 5.°

The decision whether to adopt a schedule (at least if not wholly unreasonable) rests with

the national party, not with a single state legislature or state party. The decision whether

to seat delegates chosen outside the approved schedule also rests with the national party,
not with the defiant state legislature or state party. . . .

In the case at bar . . ., the national party has a First Amendment right to adopt dele-
gate selection rules and to exclude delegates chosen in violation of those rules.’

1. Notice of Removal, Ausman v. Browning, No. 4:07-cv-519 (N.D. Fla. Dec. 7, 2007), D.E. 1
(attaching state court complaint); see Michael C. Bender, Suit Seeks to Roll Back Florida’s Prima-
ry Date, Palm Beach Post, Nov. 21, 2007, at 4A; Mary Ellen Klas, Lawsuit Seeks Later Florida
Primary, Miami Herald, Nov. 21, 2007, at B5.

2. Notice of Removal, supra note 1.

3. Reassignment Order, id. (Dec. 12, 2007), D.E. 5; see Notice of Similar Action, id. (Dec. 11,
2007), D.E. 3.

Tim Reagan interviewed Judge Hinkle for this report by telephone on October 10, 2012.

4. Interview with Hon. Robert L. Hinkle, Oct. 10, 2012.

5. Complaint, Nelson v. Dean, No. 4:07-cv-427 (N.D. Fla. Oct. 4, 2007) (naming three voters
as plaintiffs); Nelson v. Dean, 528 F. Supp. 2d 1271, 1275 (N.D. Fla. 2007); see First Amended
Complaint, Nelson, No. 4:07-cv-427 (N.D. Fla. Oct. 26, 2007), D.E. 5 (naming eight voters as
plaintiffs); see also Lesley Clark & Beth Reinhard, Nelson, Hastings Sue Their Party, Miami Her-
ald, Oct. 5, 2007, at B1; Abby Goodnough, Senator Suing Own Party Over Discord on Florida,
N.Y. Times, Oct. 4, 2007, at A22; Larry Lipman, Nelson, Hastings Sue Over Primary, Palm
Beach Post, Oct. 5, 2007, at 1A.

6. Minutes, Nelson, No. 4:07-cv-427 (N.D. Fla. Dec. 5, 2007), D.E. 29; see Lloyd Dunkel-
berger, Judge Tosses Out Primary Lawsuit, Sarasota Herald Trib., Dec. 6, 2007, at 1; Mary Ellen
Klas, Primary Date Suit Dismissed, Miami Herald, Dec. 6, 2007, at B3; Jennifer Liberto, Florida
Democrats’ Suit Tossed, St. Petersburg Times, Dec. 6, 2007, at 4B.

7. Nelson, 528 F. Supp. 2d at 1272, 1278.
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On December 13, in the action against Florida challenging the primary date,
the plaintiffs filed a motion for a preliminary injunction based on their state court
motion for a temporary injunction,® and a motion to expedite consideration.’
Judge Hinkle held a telephonic scheduling conference on December 19, after
which he ordered completion of briefing on December 28.*

At the end of a hearing on the injunction motion on January 3, 2008, Judge
Hinkle denied the motion.** After the January primaries, Judge Hinkle stayed the
case until after the 2008 general election.™®

On October 5, 2009, Judge Hinkle dismissed the action.**

The state statute setting the primary date remains in effect, but the national parties have

not set the earliest date on which 2012 delegates can be selected. If there remains a con-

flict, it will be known in ample time to allow a federal court to address any issues that any
person with standing may choose to present.

... Under the law of the circuit, an individual voter or candidate cannot challenge a
state’s insistence that a party participate in a primary that the party itself chooses not to
challenge.®

8. Preliminary Injunction Motion, Ausman, No. 4:07-cv-519 (N.D. Fla. Dec. 13, 2007), D.E. 6
(attaching state court motion).

9. Expedition Motion, id. (Dec. 13, 2007), D.E. 8.

10. Minutes, id. (Dec. 19, 2007), D.E. 12.

11. Order, id. (Dec. 20, 2007), D.E. 13.

12. Order, id. (Jan. 8, 2008), D.E. 20; Minutes, id. (Jan. 3, 2008), D.E. 18.

13. Order, id. (Mar. 10, 2008), D.E. 35.

14. Order, id. (Oct. 5, 2009), D.E. 65.

15.1d. at 3, 5.
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